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AVING undertaken the Tranſlation 
of this Book with no other View but 


to render it of more general uſe here 


| in England, I thought I could not 

| introduce it more favourably into 
the World, than under the Protection of a truly 
Noble Patriot, who is an Encourager of all Li- 
beral Arts and Sciences, and who readily embra- 
ces all opportunities of promoting every thing 
that may be of real Service to his Country. 5 5 


' 
q 
'#F 
N 
1 
1 


& 
þ 
L * 
% 
7 
* 
WW: 
2 : 
& 
2 
n 
: 1 = 
* 
4 
„ 
- 
* 
© 
; 4 
4 
. 
4 
3 
"8 
4 
5 
"B 
* : 
1 
* 4 
7 
- 
* 
0 « 
* 
24 * 
4 7 
15 
; = 


Wurx the Bo 


E 


R N - e $ 
CNY + 0 1 $ "vs; * * 


. & 14 


* 
4 


Fd 
i 
D N 


Pole e e as ieetls. this 
Whole Duty of Man, with reſpect to this Life ; 
and lays down a Rule for the Government of 
all his Actions, whether we conſider him in a 
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publiſhed in the 
which it is written, it was 

reat conſequence to the Ad- 
Learning, that the late French 


nal Language 


judged to be of ſo 
it of 


1 8 . 


done of whoſe brighteſt Characterꝭ was that 
Sciences, and of all Countries, was pleaſed 
to vouchſafe it his Royal Protection. Which, I 
hope, may in ſome meaſure excuſe the Freedom I 
take in laying a Tranſlation of it at Your GRAck's 
Feet; who has given ſo many fignal Inſtances of 
Your Favour and Good-will to Men of Letters, 
and of Your7eal to promote Learning, fo as 
tend Your Beneficence for the Encouragem 
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Cominerce, it may be reckoned as very uſeful and 
ſubſervient to Trade, for eſtabliſhing it on a ſure 
and laſting Foundation. It not only deſcribes the 


Nature and Obligation of all manner of private 
Contracts, and the reciprocal Duties of thoſe who 
many uſeful Rules for the Government of Publick 
Companies, and for carrying on Trade and Com- 


merce with Forcign Nations in the moſt bee 
cial manner. CE ST 


* 


I x indefatigable pains which Your GRACE 


has taken to retrieve one of the moſt profitable 
Branches of the Trade of this Kingdom, which 
was in a manner totally loſt to the Nation, thro' 
the Negligence, or rather Treachery, of former 
Managers, as it is matter of wonder and admira- 
tion to thoſe who ſee it more nearly, ſo it has pro- 
cured You the univerſal Love and Eſteem of 


ſpect muſt it afford to a Nation, when they ſee 
Perſons of the firſt Rank and Quality among them, 
inſtead of indulging themſelves in Eaſe and Plea- 


ſure, ſpend all their time and thoughts in pro- 
moting the Good and Welfare of their Country? 


Such an Example cannot fail to have a happy in- 
fluence on Subjects of an inferior Rank, and make 


them reflect within themſelves, that Man is not 


created for himſelf alone, but to be an Inſtrument 


of doing Good to others, and more eſpecially to 
the Commonwealth of which he is a Member. 


Mx Lon, as I know it would not be agreeable 
to Your GRA E's inclination, ſo it is not my in- 


tention here to expatiate on the many engaging 


Qualities 


ut it likewiſe lays down 


all 
Your Countrymen. For what an agreeable Pro- 
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the Good of Your Country in Your 
time, ſo it is no leſs a 


ning part of Your Cha- 
ou ofe of Your 
to come after \ ou, uſeful M 
nonwealth, 


ly who are 
the 
the advantages 
ſerve their Prince and Cou 
00 ſenſible how much 
2 Of: pends on a right 
th, to neglect a a f 


Yo v have theref 
Marquis of Carnxanvon, eſis 
to Your GRA E'S Honour andE 
inſtructec 
Schools and Univerſities of 
ing finiſhed his Studies ele ou directed bio to 

e Tour of his own Country, that he might | 
not be altc ranger to it, but might be 

able to give ſome account of it in his Conver 
tion with Foreigners. And now You'have ſent 
him into Foreign Countries, that he may there 


rn, not ſo much the Languages and Cuſtoms of 


* 


other Nations, as their ſeveral Intereſts and Alli- | 
ances, together with their Maxims of Govern- 
r | ment, 


ail · to return to his Na ative Country duly qualified 


_ DEDICATION, 

ment; by which: the ſupport their date, within, 

So that there's rein to hope, that a young No- 
man endowed with ſo good Natural T alents as 

my Lord | JABRNARVON is, Navin ag had all the 


RACE, cannot 


in all reſpects to be a Counſellor to his Prince in 
the weighty and arduous Affairs of State, to 
which he is intitled by his Birth-right. 


A ND while I am mentionin g the laudable care 
which Your GR Ac x takes to educate Your Poſte- 
rity in ſuch a manner as to render them uſeful 
Patriots to their Country, and Ornaments of the 
antient Family from which they are deſcended, 1 
cannot forbear taking notice of Your Gr act's 
care to train them up in the Principles and Prac- 
_ tice of Religion, by obliging them to a conſtant 
Attendance on the Publick Worſhip of GOD in 
their Pariſh Church, where Your 81 RACE takes 
care to have the Divine Service performed with 


that Religious Symphony, and that Order and 


Decency, that is ſuitable to the Divine Majeſty of 
the Object of our Worſhip; and where the grave 
and ee Attention of Vour G RACES Family 
to all the parts of the Service gives a very edify- 
ing Example to others. And however light the 
Scepticks of our Age may make of Religion, and 
of all Religious Worſhip ; yet there is nothing 
more certain, than that without a Principle of 
Religion there is no true ſolid Honour; and it is 
Religion alone that muſt be our only Comfort 
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T ſeems very ſtrange that the Roman Laws, the Uſe of which 
is ſo neceſſary, ſhould be fo little known, and that they being 
all of them nothing elſe but Rules of Equity, the Know- 
ledge of which is ſo natural to us, the Study of them, 
which ought to be eaſy and agreeable, ſhould be ſo hard and 
ſo difficult.” © ER ITY | Ee? 
| Nevertheleſs it muſt be owned, that conſidering the man- 
i ner in which the faid Laws have been collected in the Books 
ee of the Roman Law, which is the only Place where they are 
depoſited, it is not fo eaſy to atrain to a thorough Knowledge of them. And 
thus is the reaſon why even among thoſe who are obliged by theigy Profeſſion to 
know them, many are wholly ignorant of them, and no body can make himſelf 
thoroughly Maſter of them, but by a long and laborious Study. 

e are not, however, to draw from this Truth any Conſequence that may 
leſſen the Eſteem and Ref that is due to the ſaid Books; ſince on one part we 
ought to admire in them the Light and Knowledge which God was pleaſed to 
communicate to Infidels, whom he thought fit to employ as his Inſtruments in 
compoſing a Science of the Law of Nature; and on the other, we muſt confeſs 


A” 2 


that this Science could not well be formed in any other manner than ſuch as 
would create Difficulties for 'the right underſtanding of it. ' And in order to 
judge aright of this matter, we mult in the firſt place conſider in what manner 
the Authors of thoſe Laws did compoſe. them, and afterwards ſee how they are 
collected in the Body of the Roman Law: And then we ſhall explain the Deſign 
we have propoſed in this Work, to render the Study of the Civil Law caſy and 


8 All 


agreeable. 
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form a Bod 
and ſuch as — which are the Rules of Civil Society, ought naturally to have. 

The Emperor Juſtinian had it in his View to compoſe one Body of Law out 


n b Difficulties,” in 
K what is juſt; it was ne- 
ae for them by other Laws. Thus, for Example, the Law of 

— will have thoſe who have not ſufficient Age and Experience, to be inca- 
_ of entring into En ements which may be urtſul to 1 but becauſe 
hy he not that Experience within the ſame time, and that it was 

im lde to make a particular Rule for every one, a commn Rule as made 
for all, which marks out - a 7 Moment of 14 E ery one 
is capable — _ ime for 


required Rules 


I they © 


n to- . by Wigs 8e 
which yo — of 4. do not 


rma 


are different i in divers 


of the Roman Laws: and all the Rules of the Roman Law which 


are received with" 
ſew of them are Arbitrary Laws. 


ann —— i» The Treatiſe of 


well known in what manner the Romans borrd Ne Ei 
tivated among themſelves the Science of the Fr and that 3 it bo 2 80 by the 
means of an infinite number of Events for many Ages, and in the Extent of the 
greateſt Empire that ever 
nious Perſons, was able to 


Ir is in this manner chat all Nations have wp een the 


the Facts which gave rite to the Dif 


upon the ſaid Principles, to diverſify them according as the different Facts make 


it neceſſary to diſtinguiſh them, to apply thoſe . to their proper Matters, = ; 


by colle&in together the ſaid Matters, and their Rules, to compoſe 2 


which hath 15 Object every thing that — in the en of a and | 


which ma * any differences among tbem 
21 is ro apprehend by this account of, the manner in which i it was neceſ- 


2 

8 ons, made at divers times, with different Views, on ſeveral Subj 
ſible Progreſſion of particular Remarks on Facts of all kin 
Laws in the Order which they really have among 8 


of ſeveral Pieces of that infinite Number of Works, of which he made his Digeſts, 
and collected in them divers Fragments, 95 then the Authority and Force of. 
Laws; in the ſame manner as he col a Cen 4 great Number of Laws, 
Conſtitutions and Reſcripts of the . that had gone before him. Bur it it 
is eaſy to be perceived in theſe two Collections, that they were principally intended 
for rving the Laws and Rules which are bye colloid, . and that the Na- 


Order which links them together, was not what the Gompilets of them had 


hl in view. 

We ſee in theſe two Collections, that the ſame Matters are collected one wuy 
in the Dige Gale and another quite different way in the Code: That both in the one 
and the o of theſe two Collections, many Matters are out of their e 

place, 


8 | 
wo) this N what was done by L Laws which are called airy, 


. are in a ſmall nuw- 
V conſiſt almoſt wholly of the Laws of — and but very 


1 that the Application of a great number of i — 
remark the Principles which were made uſe of for deciding them to form Rules ; 


Roman Laws, that it was not. poſſible for fo many Works of 


The AurHORT PREFACE. 


place, being joined with others to which they have no manner of relation, and 
{ome of them are diſperſed up and down in ſeveral places. 3 

That in the detail of each particular Matter, we do not find in any one of 
them an exact Order of its Definitions, its Principles, and its Rules, according 
to the dependance which they have one upon another, or according as they are 
linked together by the relation which they have one to another; but we lec there 
only 4 Collection of a great many Rules, the greateſt part without any Coherence. 

That many Rules which are general and common to ſeveral Matters, are inſcrt- 
ed there under Titles of particular Matters: and that many particular Rules be- 
longing ro one Matter, have been placed under Tiles of Matters wholly dit- 
ferent. | | | 

That among all theſe Rules, there are few of them ſet out in their proper 
light; but the greater part of them are r up in Deciſions of particular 
Facts, without being laid open there as Rules; but are to be gathered from 
thence, by conſidering under different Reflections, the Realous for doubting, in 
order to find out whe Grounds upon which the Deciſion is founded, and which 
are to form the Rules. 

That many of theſe Rules do not give a view of their full ſenſe and meaning; 
but there is frequently occaſion to collect from ſeverul places the different parts of 
one and the ſame Rule. And that on the contrary, in ſome places, two Rules 
which ought to be ſeparated, are joined together in one and the ſame text, Which 
does not take notice of the diſtinction that is between them. POSE 

That even the Rules which are placed under a laſt Title of the Rules of Law, 
as if it were to reduce within a ſmall compals all the Rules that are molt neceſſary 
to be remembred, are placed there with {o little order, that we thall hardly find 
two relating to the ſame Matter that follow ſucceſſively one after the other; and 
that many Rules appear there as being General, and common to ſeveral Matters, 
which are proper only to one; which expoſes the Readers to the danger of ap- 
_ plying them wrong. : | 

That almoſt in all the Matters, we find mixed with what is uſeful and neceſ- 
ſary, a great deal that is uſeleſs and ſuperfluous, and many repetitions: and we ſec 
there allo in ſeveral places ſome of thoſe Niceties of the Roman Law which arc 
neither natural, nor in uſe with us; which increaſes the Labour of the Stud 
ſeeing in order to make it uſeful, we mult not only read the ſame Laws over and 
over, but muſt read them with great application and diſccrnment, in order to be 
able to ſeparate the Principles and the Rules from thoſe Niceties and Subtilties 
which inviron them, and to form to ourſelves juſt Ideas of them. | 
That in conſequence of this want of Order, many Rules are obſcure, becauſe 
they are remote from the abs 1 on which they depend: that others being ſe- 
parated from the Exceptions which are neceſſary for ng, their Senſe that is 
too large and undetermined, may be caſily miſapplied to the Caſes which are ex- 
cepted: that ſome of them appear to be contrary to one another, whether it be 
that in reality there is ſome contrariety, or becauſe they are not clearly and fully 
expreſſed, there appears to be a contradiction to thoſe who are not learned 
enough to regoncile them: and in fine, that there are many Rules which, by rea- 
ſon they are not in their proper place, nor in their true light, nor in their full 
extent, may be miſunderſtood and miſapplied. 5 + 

It is upon account of theſe difficulties in the Study of the Laws in the Books 
of Juſtinian, that people have ſo little obſerved the Prohibitions which he made 
againſt commenting upon them, upon pain of Forgery, and Confilcation of the 
Books®; and we might likewiſe add other Remarks beſides thole which have 
been juſt now made. But the few Remarks which have been made may ſuffice to 
ſhew, that in the reading of theſe Books, the Memory being burdened, and the 
Judgment perplexed with this vaſt Detail in confuſion, it is difficult for one to 
form to himſelf a clear and certain Syſtem of cach Matter, and to rank in Order 
in his own Mind what is placed out of Order in the Books where it mult be learnt. 
And it is becaule of this that many conceive a diſguſt at the Study, that few ſuc- 
ceed in it, and that ſome make a bad uſe of the Laws, by reaſon of the opportu- 
nity of miſapplying them, which this manner in which the Laws are collected af- 
fords to thoſe who want the neceſſary Light and Knowledge, and to thoſe who 
want Sincerity. And ſeeing there is no Human Science in which the conſequence 
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nce than in that of the Law, and that che Inte- 


the ſaid Books. And this diſcoyers to us at the fame time the cauſes why 
theſe Books of the Roman Law are conſidered in France in two manners fo diffe- 
| and even directly poſite to one another. For on one ſide, as they contain 
the Law of Nature, written Reaſon, they are quoted in the Tribunals, they 

Schools, and it is upon the Study of the ſaid Books 
and Perſons examined as to their Qualifications for 


— , * "= = „ ' - . any 
without judgment, and take for Principles, either Subtilties which are not in 
uſe with or Rules not rightly underſtood: and others making light of the 


aid Books, becauſe they have hot the Authority which the Cuſtoms and Ordi- 


| re, | 
What is promulged, and entred upon Record. 


We may add as a laſt Reflection upon the Law, that the want of Order in the 
Collections made by r having hindred people from ſeeing clearly and ſuo- 
ceſſively the whole Detail of each Matter, has occaſioned. ſeveral void Spaces, 
where is wanting many Rules for certain general Queſtions which often happen, 
and which occaſion many Law- ſuits which fixed Rules might have 
And as in compiling the Code, they inſerted into it ſome Deciſions gd 
Emperor of ſome theſe ſorts of Difficulties, which were not regulated in the 
Old Law, about which the Lawyers themſelves were divided; ſo they left 
there likewiſe many empty Spaces, which have given occaſion to that other 
Branch of the Law, which conſiſts of Decrees and Judgments. But the Decrees 


| being pronounced _— upon particular Differences, they not being made in 


rm of a Gene Law, the fame Queſtions are often ſtarted anew, under 
that the Decrees may haye been founded upon particular circumſtances. 


OS. A 


o by that 


nd we ſee likewiſe that ſome Queſtions are differently decided in different Par- 


liaments. 


We make here this Remark onl occaſionally, as being a conſequence of the 


: other Remarks which have been made, and that only to ſhew, that theſe ſorts of 
' Difficulties requiring ſo many Rules, it were to be wiſhed that Proviſion were 


made for them by fixed and ſtated Rules. 


5 


We have been obliged to make all theſe Reflections on the Uſefulneſs of the 


Books of the Roman Law, and on the Difficulties of attaining to a thorough | 


Knowledge of the Lays in the ſaid Books, that we might be able to give an-ac- 


count of the Motives which induced us to undertake the Digeſting of the Roman 


Laws into their true and Natural Order, hoping thereby to render the Study. of 
them more eaſy, more uſeful, and more agreeable. : \ 

Every body, knows of what great uſe Order is in all Things, and- that if in 
Things which. are. only the ODE: of our Senſes, the right diſpoſition of the 


Parts which make up the Whole, is dag on; rs expoſing them fully to ſight, 


Order is much more neceſſary for diſpoſing the Mind to apprehend clearly the infi- 
nite Variety of Truths which compoſe a Science. For it is their nature, to have 
Relations and Ties with one another, which is the reaſon why they enter into the 
Mind only the one by the other: that ſome Truths which are to be underſtood 
by themſelves, and which are the Sources of others, ought to go before them: 
that the others ought to follow, according as they 1 on the firſt, and are 
Mind is to be guided from 

the one to the other, it ought to ſee them in Order; and this Order conſiſts in 
the right placing of the Definitions, the Principles, and the Particulars. From 
| =—_ I whence 
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whence it is eaſy to judge, how great a difference there is between ſeeing the De- 
478 


tail of the Truths w e a Science placed in Confuſion, and ſeeing the 
ſame Detail ranked in its proper Order; ſince it may be ſaid, that there is no leſs 
difference than between the ſight of a confuſed Heap of Materials deſtined for a 
Buildi Eaifice raiſed in its due Symetry. 


true Order: to diſtinguiſh the Matters of the Law, and to place them according 
to the Rank which they have in the Body which they N compoſe: to di- 
vide each Matter according to its Parts ; and to rank in each Part the Detail of 
its Definitions, its Principles, and its Rules, advancing nothing but what is either 
clear in it ſelf, or preceded by every thing that may be neceſſary for the right un- 
derſtanding of it. So that it is not an Abridgment of the Roman Law, or bare 
Inſtitutes, that we propoſed to our ſelves to make; but we have endeavoured to 
15 in this Work the whole Detail of the Matters which we are here to 
treat of. | 
Me propoſed to our ſelves two principal Effects of this Order; Brevity, by re- 
trenching all that is uſeleſs and ſuperfluous z and Perſpicuity, by the bare ranking 
of Matters in their proper places. And we hoped, that by the means of this 
Brevity and Perſpicuity, it would be eaſy to learn the Laws thoroughly, and in a 
ſhorr time; and that even the Study of them being by this means rendred caly, it 
would become agreeable. For as Truth is the Natural Object of the Mind of 


. ht of the a 5 
The gu th re propoſed in this Book, is to ſet the Roman Laws in their IE 


Man, ſo it is the View of Truth that makes his Delight; and this Delight is the 


ter, according as the Truths are more Natural to our Reaſon, that we 
ſee them in their true Light without pain. 


We ſhall not take up any time in explaining at 93 7 the Advantages which 


may accrue from the facility of learning the Laws, the Knowledge of which is ſo 
neceſſary to many perſons. For the uſefulneſs of them is not barely confined to 
the Miniſtry of Juſtice in Lay Tribunals: the Eccleſiaſtical Judges, the Paſtors 
and Doctors of the Church, and the Directors of the Conſciences of the People, 


are obliged to have recourſe to the Civil Law, whether it be to judge, or to give 


advice, and to decide Caſes of Conſcience, which depend on the ſaid Law, which 
the Imployments of the ſaid perſons do not allow them time to ſtudy 3 in 
the Books of the Roman Law. And even perſons in a private capacity may 

benefit by ſtudying theſe Laws for their own private Affairs, and by conſulting 
them in order to make a right judgment of their own Pretenſions, and to prevent 
their imbarking in ill-grounded Law-Suits. | 


It was upon theſe Views that we engaged in this Deſign of digeſting the Civil 


Law into its Natural Order. But the infinite difficulties of this Undertaking 
make us fear, and that with reaſon, leſt the Work ſhould not anſwer our Deſign 
ſo much as we could wiſh ; and it is not ſo much to ſet off its worth, that we 
have remarked the Uſefulneſs and Advantages which we propoſed by it, as to ex- 
cuſe by the Uſefulneſs of the Deſign, the Faults and Imperfections of the Work. 
It may be neceſſary, in order to fatisfy ſome perſons, to give ſome account of 
the reaſons which induced us to put the Laws into the French Language. All the 
Laws, and eſpecially thoſe which are only Natural Rules of Equity, are pro- 
per for all Nations, and for all Men, and conſequently are proper 2 all Lan- 
Sele. 7 ſuffered the Digeſts and the Code to be. tranſlated into 
reek ©, for the Uſe of the Provinces of his Empire, where the Greek Language 
was in uſe. And the French Language being at preſent arrived to a perfection 
which equals, and even ſurpaſſes in many things the antient Languages, it is for 
this reaſon become univerſal in moſt Nations; and it has particularly the clearneſs, 
the juſtneſs, the exactneſs, and dignity, which are the Characters that are eſſen- 
tial to the Expreſſions of Laws, ſo that there is no Language which is more 
adapted to them; and the defects of Expreſſion which may be found in this Book, 
the Author deſires they may be rather imputed to himſelf, than to the Language. 


© De confirm, Digeſt. ad Senat. & onn. pop. 5 2.1. de confirm, Digeſt. ad mag. Senat. F. 2 7. 


Some perſons who read this Book, may perhaps be ſurprized to find in many 

places of it Truths which are ſo common and ſo eaſy, that it will ſeem to 

them to have been ſuperfluous to put them down, ſeeing no body can be igno- 

rant of them. But th 

der of Sciences, that it is by the help of theſe ſorts of Truths, which are ſo plain 

and ſo evident, that Men attain to the K of thoſe which are leſs evident z 
| | 2 3 an 


nd 


ey may learn from thoſe who are —.— with the Or- 
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to acquaint the Reader, that the Table of the Titles, and of their Sectio 
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neceſſary for the right underſtanding of the Civit Law, as it is neceſſary 
ng Geography, to have at leaſt a general Knowledge of the whole Syſt: 


4. 
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and that for the derail of a Science, it is neceſſar 2 all the Truhe, and 
to ſorm the whole Body, which is to be com of the ſeveral Truths collected 
together. Thus, in Gcometry, it is neckl ary to begin by learning. that the 
hole is greater than any of its Parts; that two Thugs equal in Greatneſs to a 
third, are equal between themſelves, and other Truths which Children know, but 
the uſe of Which is neceſſary N into other Truths which, are not fo 
clear, and many of them ſo abſtrule, that all Minds are not capable of them. 
If any one ſhould find fault that there is no Table of the ters, it is enough 


| 


find in its proper place whatever he may have occaſion to ſearch for. 


It remains only that we give an account of the manner in which we have 
quoted on each Article the Texts of the Laws. It is caly. to judge by the Re · 


ates ns, 
which is at the beginning of the Book, is ſufficient to direct the Reader how to 


marks which have been made on the manner in which the Laws are collected in 


the Body of the Roman Law, that it was not poſſible to quote on every Arti- 
cle one Text alone that ſhould anſwer to it, that it was neceſſary in many 
places to aſſemble ſeveral Texts, in order to form the ſenſe of a Rule; as on the 
contrary, it was neceſſary in other places to give to the Rule a larger extent than 
the Text has, in order to make it intelligible. But nevertheleſs an exact Fidelity 
has been obſerved all throughout, that no Text might be wreſted from its true 
meaning, and that nothing might be advanced without Authority; becauſe that 
although the Rules which have been drawn from the Texts of the Laws, bear 
the Character of Truth, by reaſun of the Natural Equity which is the Spirit of 
them; it is neceſſary to fortify them n of the Texts taken out of 
the Roman Law, which adds this Effect to their Certainty, that it ſets the Mind 
at reſt, by perceiving firſt the Truth by it ſelf, and having this further Aſſurance, 
that his Jud ent 1s ſupported by that of ſo many learned and judicious perſons 


they have had every where for ſo many Ages paſt, 


who were the Authors of - theſe Laws, and by the univerſal Approbation which 
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"HE Deſign of digeſting the Civil Law into its Natural Order, hath engaged 
the Author to compoſe a Treatiſe of Laws, which he judged to be fully as 
for learn- 


tem of the 
World, ſuch as we have in Coſmography.* $4 * 

All Laws derive their Origin from the firſt Principles, which are the Founda- 
tions. of the Order of the Society of Mankind ; and we cannot well underſtand 
the Nature and Uſe of the different kinds of Laws, but by a View of their Con- 
nection with thoſe Principles, and of their Relation to the Order of that Society, 
of which they are the Rules. It is therefore in the Syſtem and Plan of this Uni- 
verſal Order, that we muſt find out the Situation and Bicker of the Roman Laws, 
what they have in common with the other kinds of Laws, what it is that diſtin- 
guiſhes them from the others, and many Truths which are eſſential for the right 


underſtanding of them, and for _— a juſt application of them in the Vater 
| likewiſe in the ame Plan that we diſcern. 


to which they have Relation. It is 
what theſe Matters are, and what their Order is; and all theſe Views both of the 
Laws, and of their Matters, ſhall be the Subject of this Treatiſe of Laws. 
Some perſons ny apt to think, that this Treatiſe was not neceſſary for the 
Study of the Civil Law, and that the greateſt part of perſons learn it without the 
help of any ſuch general Diſſertation; and for this reaſon the Author was in 
doubt, whether he ſhould join to this Work this Treatiſe of Laws. But perſons 
whoſe Rank and Capacity rendred them fit Judges of the matter, were of opi- 
nion, that this Treatiſe ought not to be ſeparated from the Body of tllis Work, 
and that its Uſefulneſs makes it neceſſary that ir ſhould be joined with ir. 
This is not the proper place ro explain what it is wherein its Uſefulnefs does 
conſiſt; for it is on ! by reading it that we can judge thereof: and it may ſuffice to 
acquaint thoſe who have à mind to read this Treatiſe, that they need only to look 
over the Table of the Chapters, and the Contents of each Chapter, to judge of 
the benefit they may reap by reading it. | | 
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YT Ar has been NM to acquaint the Reader in this place, 
# SJ] with the Rank which is aſſigned in the Book of The Civil Law in 
1 ts Natural Order, to the Matters which compoſe the ſecond, third 
ARE and fourth Books of the Firſt Part, of Engagements, Cc. For 
. altho' it be eaſy to judge of it by the Plan of all the Matters, which 
is in the fourteenth Chapter of The Treatiſe of Laws, and that the bare reading 
of the General Table which follows the ſaid Treatiſe, at the beginning of this 
Work, gives an Idea of it which it is not difficult to conceive and to retain : Vet 
it may 1 ſome Readers may neglect to read this Plan, and that readin 
the particular Table of the Matters treated of in the Second, Third, and Fourt 
Book, vithout reflecting on the General Order that has been given to all the 
Matters, they may not rightly apprehend what place the Titles of the ſaid Books 
have in the whole Work. Thus, the Reader who ſhall 10 not to have this 
Idea preſent to his Mind, is defired to read the fourteenth Chapter of the haps 
4 Laws, and the General Table of Matters which follows it, and there to o 
erve that a General Diviſion has been made of all the Matters into Two Parts: 
One, of Enga nts; and the other, of Succeſſions. That the Firſt Part, of 
Engagements, has been divided into five Books : One intituled the Preliminary 


Book, becauſe it contains three Matters which are common to all the others, and 


which ought to go before them. The Firft of the other four, wherein is con- 
fidered the firſt kind of Engagements, which are thoſe into which people enter 
by Covenant: The Second, which contains the ſecond kind of Engagements, 
Which are thoſe into which people enter without Covenant: The Third, of the 
Conſequences of theſe two ſorts of Engagements which add to them, or corro- 
borate them. And the Fourth, of the e of the ſame Engagements 
which annul them, or diminiſn them. Purſuant to this Plan, we have ſet down 


next to the Treati/e of Laws, the Preliminary Book, and the Firſt of the four 


others which treat of Covenants: And the Sequel takes in the three other Books. 
Thus, we have in theſe Five Books of the Fir Part, every thing that relates to 
Engagements; that is to ſay, the Firſt Part of the Matters treated of in this Book 
of the Civil Law in its Natural Order. | | 
As to the Second Part, it contains the Matter of Succeſſions. Thus, we ſhall 
have in theſe Two Parts,. every thing that the Author intended to treat of in this 
Book of The Civil Law in its Natural Order; purſuant to the Project explained 
in the thirteenth and fourteenth Chapters of Ls Treatiſe of Laws. That is to 
ſay, all the Matters which any way concern the Tranſactions between Man and 
Man, and the Rules of which are almoſt all of them of the Law of Nature, and 


of Equity, and which we find collected no where elſe but in the Body of the 
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DVERTISEMENT, 
: CONCERNING 


The SxconD PART of The CIVIL LAW in its 
LO Natural Order. RE. 


= E. (i that thoſe who have a mind to read this Second Part of the 
Ball Civil Law, which treats of Succeſſions, have already ſeen by the fore- 
i going Matters, which make the Fir Part, what is the and 
on Orde of thi . - And therefore need only to be acquainted, 
as to what concerns this Second Part, that whereas in the Firſt, the 


Remarks which are there made on the Rules, are all of them very ſhort, and in 


a few lines; the Author has been obliged to make in this Second many Re- 
marks of a large extent. So that it behoveth at preſent to give an account of 
1 een the Remarks of this Second Part, and thoſe of the 
1 | | | 5 
e e e e conſequence of the poſed by the 
Author in this Book, to explain all the Principles, and all the il of the Mat- 


ters of the Civil Law, and to ſet them in ſuch a clear Light as to make them 


ealy to all Readers. For the Author having this View, infinite number 
Difficulties in the Matters of Succeſſions have obliged him in r to make 
different Reflections, either to explain what is obſcure in the 

this Matter, or to unravel what is confuſed and perplexed, or to diſcover Natu- 
ral Principles which do not appear in the Laws themſelves, and which may help 
to clear up the difficultics of them, and give Views for the right Uſe of them, 


or to examine Queſtions which have divided the Interpreters, or to oppoſe in ſe- 


veral places the Principles of Equity, which are reccived in our U to the 
Subtilties and Niceties of the Roman Law which they reject. And the Author 
has thought it neceſſary to ſtart in ſeveral places, Difficulties and Queſtions which 
ariſe ſo naturally from the Rules, that altho' the texts of the Law make no men- 
tion of my t they ought not to be ſuppreſſed. It would be eaſy to give here 
Examples o a theſe ſeveral Cauſes, and alſo of ſome others which have induced 
the Author to make all theſe Remarks or Reflections: but ſuch a long diſcuſſion 
would exceed the bounds of an Advertiſement z and the Readers may be able to 
diſcern them in each Remark, and to judge of the uſefulneſs which the Author 
Yay cy by them. VV | 
ome may perhaps wonder that there are, no ſuch Reflections made upon 
2 Matters of the Firſt Part; and it is but reaſonable to give them Satisfaction 
therein. | | 
There is this difference between the Matters of Succeſſions and all the others, 
that thoſe other Matters which have been explained in the Firſt Part, have al- 
moſt no other Rules beſides thoſe of the Law of Nature, and we ſee there but 


few Arbitrary Laws; whereas in the Matters of Succeſſions, there are a great 


many more Arbitrary Laws in proportion; ſuch as, for example, thoſe which 
have lated the Quota of the F Fea Portions, the Formalities of Teſtaments, 
the Codicillary Clauſes, the Right of Accretion, the Right of Tranſmiſhon, the 
Subſtitutions of ſeveral ſorts, the Falcidian Portion, the Trebellianick Portion, 
and many others. And altho' in all theſe particular Matters, the greateſt number 
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The Author's PREFACE. 

of their Principles, and even 2 = ee _ Rules, 1 cry Law. of 
Nature, and o uity z yet the Arbitrary Laws that are mixed with them, con- 
An js = 

The firſt ariſes from the different Changes that have been made of ſome of theſe 
Ardi Laws at divers times, and becauſe theſe Chinges have not %y per- 
plexed that Law by their multitũde, but have rendred it in ſome of theſe Martets, 
obſcure, difficult, and uncertain, For ſeeing thoſe who made the faid Changes 
in the preceding Laws, had their Views Cotifined to certain Heads, tlicy made 
Proviſion otily for what they had a mind to Alter, or repeal; ad leaving the reſt 
which had a coherence with what they did alter, or repeal, without regulating the 
preciſe Bounds which their new Diſpolitions were to ſet to the P 1 
they have by that means left it uncertain what Effect theſe Changes ought to 
have, and what Bounds or Extent mutt be given to them, in order to reconcile 
them with what they had a mind to retain of the Laws which they did alter. 
The other Source of Difficulties which ariſe from the Arbitrary Laws, and 


which is Natural to all the Laws that have this Character, proceeds from this, 


that theſe ſorts of Laws can provide but imperfectly againſt Events; which being 
unforeſeen do often make it neceſſary to make Exceptions to the ſaid Laws: 
whereas no Event eſcapes the Law of Nature, nor can it be unforeſcen by it. 

More —_ be ſaid on this Subject; but the little that is ſaid may ſuffice with- 
in the Bounds of an Advertiſement. | 

We muſt not comprehend in the number of the Difficulties which have been 
juſt now mentioned, thoſe which ariſe from the Diſpoſitions of Teſtators, either 
obſcure or imperfect, or ill laid together, or which have other ſorts of defects; 
for theſe ſorts of Difficulties are of a nature altogether different, and have their 
peculiar Rules, which determine the Effect that is to be given to ſuch Diſpoſitions, 
and which ſhall be explained in their proper places. — 
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III. Of the r kind of Engagements, vi 


IV. Of the ſecond kind of Engagements, ix 
V. Of ſome General Rules, which ariſe 
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their Uſe in Society, XV 
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VIII. Of three ſorts of Trouble, which 
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L r. The firſt Principles of Laws were un- 
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of Man. | 

4. The Nature of Man. 

5. The Religion of Man. 

6. The firſt Law of Man. 
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8. The foundation of the Society of Man- 
kind on theſe two Laws. 


I. | 

NE would think, that 

nothing ought to be 
better known by Men, 
than the firſt Princi- 
ples of the Laws, 
oe which regulate both 
. the Conduct of every 
one in particular, and the Order of the 


+. The , (FBS 
Principles of 


Laws were 


Society which they compoſe together : 
R e 


3. The knowledge of the firſt Principles of 


which we learn what thoſe 


FR — 
. f + 
LA 
95 5 1 

N os. a M 
8 . | | 

e . 
1 ö 1 i 

» ; 4 4 
HS 5 3 
9 


1 | (y the Firſt Principles of all Laws. 


And that even thoſe perſons who have 
not the advantages of Religion, by 
rinciples 
are, ought at leaſt to diſcover them in 
their own Breaſts, ſeeing they are en- 

ved on all our Hearts by Nature. 

evertheleſs we ſee that the molt learn- 
ed of thoſe who were ignorant of what 


Religion reaches us concerning them, 


knew ſo little of them, that they have 


eſtabliſhed Rules which violate and de- 
them. 


Thus, the Romans, who have excel- 


led all other Nations in cultivating the 


Civil Laws, and who have made ſo great 
a number of very juſt ones, took the 
ſame Licenſe as other People did, to take 
away the Lives of their Slaves, and of 
their own Children:. As if the Power 
which the quality of Father, and that 


of Maſter, gave them, could diſpenſe 


with the Laws of Humanity. 


. I. alt. C. de patr. pot. 5. 1. & 2. . de his 
qui ſui, vel alieni juris ſum. | 


A This 


ii A TREATISE of LAWS. Cnae I. b 
This extreme Oppoſition between the firſt Principles of them, and that ay Prizciples of 3 
Equity which ſhines in the juſt Laws Science begins with eſtablj wa U. 5 
mage by the Romans, und t | and ic 1 
Licenſe, f 34 3 
5 * upon therg 3 it I 
SA bare * what . 1 
| of cheſs Panel = f 
nprefſion Which f 
ber Strangers to the Knowledge of ruths ou aht to make upon our 9 
thoſe Principles; we have another very Minds, which reveals to us by Re- 2 
remarkable Proof of it, in the Idea Wien n, and makes us to apprehend by f 
which their Philoſophers gave them of Reaſon. So that we may ſay, that 1 
the Origine of the Society of the firſt Pri of La + 
6 wh hl ale 0 are fr _ 3 
ti b y ſo al 4 | 2 
_ they ou ＋ to 1 * the nen 1 that whereas the Princip les of other I 
Men, that they imagined that Men liv- „ I and the — Truths 


ed at firſt as wild Beaſts in the Fields, W 3 1 em, are only the 
without any Communication, and WE Object of the Mind, and 82 of the 


out any Tie tF ong another, A ou Heart, a Wig of they do notzgren enter 

of them bethough& himſelf thy _ the oa of all rang the firſt 
Mble to joigh to her | . rincip aws, and t rticular 

ty and bes otic them * ＋ Rules Ertiak to theſe e | 

purpole®. - a Character of Truth which every vey body 
. capable. af. k 


| fects the Mind wholo M the Heart alike. | 
& Man 1s more penetra- 
Pg ' ſhall T 8 — 4 eee, ne red, RAY and. more ſtrongly con- 


vine them. chan of the 8 of 
of Light nd Dc 6 Mew, th ent oft an of ch Yo 
thens; and h h Id There is no Body, for inſtance, but 
3 2 ow they cou now 5 

many Rules of irc whoſc Heart and ind tell him, that it 

a reeivi thei 80 de is not lawful to kill him, or to rob him, 
e te 45 0 Pes de dag nom to kill erb other and who's 
Elements of the has ex: there that is not more fully 


of theſe» Fruths than of any 1 eo 
| ESD, ee ep DOTY of Geometry? Nevertheleſs es theo very 
vers to @ 0 Cann of b this. 5 Truths; that Murder and R | 
and informs ar ks : rh c lame. Lime: 12 unlaweful, however clear- and evident 
theſe fix Principles which 1d h- they are, have not a degree of Cer- 
bluſhed,' ag the, bunditions. 0, 2 O alt equal to that of 'the firſt Prin- 


der e U Jociery c Mank 8 5 ciples on which theyd 01 for where · 


vhich are the Sd ok all t al "cheſs Princi les are ules which ad- 
of Juſtice and Equity mit of no Di ation, or Bxeeption, | 
-altho! Ne c PG is aro Fay q, hes Truths are liable to Exceptions: 

to us only che Li p of. Religion, and Diſpenſations. As for inftance, A. 

vet it Ns them gut 15 7 EK 0 GY 5.) brabam might lawfully kill his Son, 
Nin rg with 6 Death com- 


| when theLord of Li 5 
we: R lainly a TE e gnoxa bim to do ite: 
them Anh N go 


ro br rey „ without an 


1 
Riehes of the Egyptian Wade 
th Tei t. . 18 the: Maſter Maſher: of oh 125 
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2. The Cer- Since 838 — moro We. voz, take. a more and, 1. 
* neceſſary 1 in Sciences, than to poſſeſs the hure 951 Giſrovering the firſt Prin. Knowledge 
1 


ciples 7 the 2 


ple: of ciples of Laws, than by ſu 


ee epeegn Fo 

4- prime T , which are o 

5 foitions. One is, that the: Laws of 

Man are nothing elſe but the Rules of 

his Conduct: And the other, that the 

ſaid Conduct is nothing elſe but the 
which a Man es towards his 


In order therefore to diſcover the firſt 
Foundations of the Laws of Man, it is 
neceſſe 
Man; his deſtination to that 
End, will be the firſt Rule of the Way, 
and 8 that lead him to it, and con- 

y his firſt Law, and the Foun- 
dation of all the others. 

To know the End of à Thing, is 
only. to know why it is made. And 
we know why a Thing is made, if by 
obſerving how it is made, we diſcover 
what its Structure may have relation to. 
Becauſe it is certain, that God has __ 
portioned the Nature of every Thin 
to the End for which he has — 
it. | | | 

We all know and feel, that Man hath 
a Soul which animates a Body : And 

that in this Soul there are two Powers 
or Faculties, an Underſtanding, which 
is capable of knowing; and a Will ca- 
pable of loving. Thus we ſee that it 
is to know, and to love, that God has 
made Man, and conſequently that it 1s 
to unite himſelf to ſome Obje, in the 
Knowledge and Love of which his 
Quiet and Happineſs does conſiſt z and 
that it is towards this Object that he 
ought to direct all his Steps. From 
whence it follows, that the firſt Law 
of Man, 1s his deſtination to the Know- 
ledge and Love of that Obje&, which 
ought to be his End, and in which he 
is to find his Happineſs: And that it is 
this Law, which being the Rule of all 
his Actions, ought to 
of all his Laws. 
To know therefore what is this firſt 
Law, what is the Spirit of it, and in 
what manner it is the Foundation of all 
others; we muſt ſee for what Object it 
is that the ſaid Law deſigns us. 

Among all the Objects which offer 
themſelves to Man in the whole World, 
even including Man himſelf, there will 
be none of them found that is worthy 
of being his End. For in himſelf, he 
will be ſo far from finding his Happi- 
neſs there, that he will ſee nothing there 

but the Seeds of Miſery and Death: 
And round about him, if we go over 
the whole Univerſe, we ſhall find no- 
thing there that is capable of being pro- 
poſed as an End either to his Mind, or 


the Principle 


to know what is the End of 


fections mol 


is fo fully convinced of this 
that there is no occaſion to perſuade a- 


to his Heart : And that the Things 
which we ſce there are ſo far from be- 
ing conſidered as our End, that we are 
theirs: And that it is only for us that 
God has made theme. For all that is 
contained in the Earth and in the Hea- 
vens, is only a Proviſion made of Things 
neceſſary for all our Wants, whic 

will periſh when they ceaſe. And we 
ſce plainly, that every thing there is ſo 
little worthy both of our Mind, and 
our Heart; that as for the Mind, God 
has hidden from it all other Knowledge 
of the Creatures, beſides what concerns 
the ways of uſing them well: And that 
the Sciences which apply themſelves to 
the Knowledge of their Nature, diſco- 
ver nothing in them beſides what may 


be of uſe to us; and grow darker and 


more unintelligible, the more they at- 


tempt to penetrate into that which is 


of no uſe to usf, And as for the Heart 
every body knows that the whole World 
is not capable of filling it: And that it 


was never able to make any of thoſe 


_ happy who have ſet their At- 

upon it, and have enjoy- 
greateſt ſhare of it. Eve "XY 
ruth, 


ed the 


ny one of it. And in fine, we mult 
learn from him who has formed Man, 
that it is he alone, who as he is his 


Principle, is alſo his Ends: And that it. 


is only God alone, who is able to fill 
the infinite vacuity of that Mind, and 


of that Heart which he has made for 


himſelf k. | 


And leſt thou lift up thine eyes unto heaven” 
and when thou ſeeſt the ſun, and the moon, and 
the ſtars, even all the hoſt of heaven, ſhouldeſt be 
driven to worſhip them and ſerve them, which the 
Lord thy God hath divided unto all Nations under 
the whole heaven, Dent. iv. 19. 

But what is commanded thee, think thereupon 
with reverence; for it is not needful for thee to 
ſee with thine eyes the things that are in ſecret, 


Exclus. iii. 22. 5 
8 I am Alpha and Omega, the beginning and 
Ne. XxIi. 13. Iſai. 


the end, the firſt and the 


xli. | | 
p Tann be ſatisfied, when I awake, with thy 
likeneſs. P/al. xvii. 15. | | 


It is therefore for God himſelf, that 


God has made Mani, It is that he may 
know him, that he has given him an 


Underſtanding : It is that he may love 


him, that he has given him a Will; and 
it is by the Ties of this Knowledge, 


and of this Love, that he would have 


Men to unite themſelves to him, that 


they may find in him their true Life, 


and their only Happineſs. 


| The Lord hath made all things for himſelf. 
Prov, xvi, 4. And to make thee high above all na- 
a2 | tions 


11 


. 


— r 
Ba 


4. The Na. Thus we diſcover by this Reſemblance 
ture which Man has to God, what it is his 
Man. Nature conſiſts in, his Religion, and his 
| firſt Law. For his Nature is nothir 
elſe but that Being which is created at- 


1 447 of God, and capable of 
poſſeſſing that Sovereign Good, which 
is to be his Life and his Bleſſedneſs. 
V. 
. The Re- His Religion, which is the Collection 
of all his rg is nothing elſe beſides 


of 
n. the Light, ind the Way which lead 


him to that Life o. 


| * For the commandment is a lamp, and the law 
is light, Prov. vi. 23. 2 | 


VI. 


4 The 155 And his firſt Law, which is the Spi- 
— 


rit of his Religion, is that which en- 

joins him to ſearch after, and to love 

that Sovereign Good ; to which he 
ht to raiſe himſelf with all the force 

of his Mind, and of his Heart, which 

are made on purpoſe to poſſeſs it p. 

1 wal 3 lud bre the of her 
. Xxii. 38. 

laws, "Wiſd. of Solomen vi. 18. * 


c VII. 5 

7. The ſo- It is this firſt Law, which is the 

cmd Law Foundation and firſt Principle of all the 

f Men. others. For this Law, which com- 
mands Man to ſearch aſter and to love 
the Sovereign Good, being common to 


commandment. 
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It is by the Spirit of theſe two Laws 8. The 
3 , 


deſigning: to unite Mankind sten 
gs he Soci- 
in the Poſſeſſion of their common end, , Born 


hath begun to form among them a pri- 4% a 
or Union, in the uſe of the means which e 
E them to that other Union. And . 

e has made this laſt Union, in which 
their Happineſs is to conſiſt, to depend 
on the good uſe of that firſt Union, 
which is to form their Society. 

It is in order to unite them in this 

Society, that he hath made it eſſential 
to their Nature. And as we ſee in the 


Nature of Man his deſtination to the 


ſovereign Good, we ſhall alſo diſcover 
in it his deſtination to Society, and the 
ſeveral Ties which engage him to it 
from all parts; and that theſe Ties, 
which are Conſequences of the Deſti- 
nation of Man to the exerciſe of the 
firſt two Laws, arc at the ſame time 
the Foundation of the icular Rules 
of all his Duties, and the Fountain of 
all Laws. 1 W 
But before we proceed any farther, 
to ſhew the Connexion which links all 
the Laws with theſe two firſt, it is ne- 
ceſſary to obviate the Reflection which 
it is natural to make on the ſtate of this 
Society; which, altho it ought to be 
founded on the two firſt Laws, does 
nevertheleſs ſubſiſt, not with the 
Spirit of theſe Laws has but very little 
Influence in it; ſo that it ſeems as if it 
maintained it ſelf by other Principles. 
However, although Men have violated 
theſe Fundamental Laws, and although 
Society be in a wa ſtrangely hag wee: 
| m 
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from that which ought to be raiſed 1 
this Union; it is till true? that | 
Divine Laws, which are eſſential to the 
Nature of remain immutable, and 
have never to oblige Men to the 
Obſervance of them: it is li . 
5 as will hereafter appear, that 
all the Laws which govern Society, even 
in the condition in which it is at pre- 
ſent, are no other than Conſequences of 
chele firſt Laws. Thus, it was neceſſa- 
ry to eſtabliſh theſe firſt Principles: and 
beſides, it is not poſſible to compre- 
hend aright the manner in which we 
ſee Society ſubſiſt at preſent, without 
knowing the Natural State in which it 
ought to be; and conſidering in it the 
Union, which the Diviſions of Man- 
kind have broken, and the Order which 
have in 0 | 
order to | therefore of the 
Spirit and Uſe of the Laws, which 


maintain Society in the condition in 


which it is at preſent, it is neceſſary to 
draw aPlan of this Society on the foun- 
dation of the two primary Laws, to the 


intent that we may diſcover in it the 


Order of all the other Laws, and the 
Connexion which they have with theſe 
two firſt. And then we ſhall ſee what 
method God hath taken to make So- 
ciety ſubſiſt in the ſtate in which we ſee 
it at preſent, and among thoſe Perſons, 
who not governing themſelves in it ac- 
cording to the Spirit of the Fundamental 
Laws, ruine the Foundations which he 


CHAP. II. 
A Plan of Society, on the Founda- 
tion of the two firſt Laws, by 
two kinds of Engagements, 
The CONTENTS. 


1. The Relation which the State of Max 


in this Life, has to the Exerciſe o 
the fr Lw. hd 


2. The relation which the ſame ſtate of 


Man has to the exerciſe of the ſe- 
22 , | 

3. Deſtination of Man to Society, by two 

kinds of Engagements. : | 


1 

4 The a Ltho' Man was made to know, 
en 7 and to love the Sovereign Good; 
Man in this yet God did not put him immediately in 
Life, has to poſſeſſion of that end, but placed fie. 


thou ſhalt write them upon the poſts of thy houſe 
and on thy gates. Deus. vi. 4, Cc. 16id. xi. 18, 


* 


firſt in this life, as the way to attain to the Exerciſe 
it. And ſecing Man cannot move to- 7 


wards objects 

the . his U | 
Motions of his Will; God hath made the 
clear Knowledge, and the unchangeable 


Love of the Sovereign Good, in which 
1 2 an e Ar Mans 
0 co to d on Man's 
Obedience to the Law, which com- 
mands bim to meditate on, and to love 
that only Good, as much as he is able 
in this Life; which he gives him for 
no other end, but that he may imploy 
it wholly in the purſuit of this object; 
the only one that is worthy to employ 
all his Thoughts, and to ſatisfy all his 


We do not pretend to explain here 


the Truths which Religion teaches us, 
concerning the manner in which God 
directs and trains up Man to this Purſuit. 
It ſufficeth for giving an Idea of thc 
Plan of Society, to ſuppoſe them, and 
to obſerve, that it is ſo much for im- 
ploying Man in the exerciſe of the firſt 

ſecond Law, that God has given 
him the uſe of Life in this world, that 
every thing in it that preſents it ſelf ro 


his view, both in himſelf and in all the 


reſt of the Creatures, are ſo many ob- 


jects given him to engage him to it. For 


as to the firſt Law, he ought to per- 


ceive by the ſight. and uſe of all theſe 


objects, that they are ſo many Linea- 


ments and Images of that which God 


would have them to know, and to love 


in him. 


* Hear, O Il, the Lord our God is one Lord. 


And thou ſhalt love the Lord thy God with all 
thine heart, and with all thy ſoul, and with all thy 
might. And theſe words which I command thee 
this day, ſhall be in thine heart. And thou ſhalt 
teach them diligently unto thy children, and ſhalt 
talk of them w u fitteſt in thine houſe, and 
when thou walkeſt by the way, and when thou 
lieſt down, and when thou riſeſt up. And thou 
ſhalt bind them for a ſign upon thine hand, and 
they ſhall be as frontlets cen thine eyes. And 


w 


II. 


| And 83 to the ſecond Law, God hath 
ſo ſorted and matched Men among them- 


2. The Re- 


lation which 
the ſame 
ate 


ſelves, and adapted the Univerſe to all j 


Mankind, that the fame objects which mat & 10 
ought to excite in them the Love of the % Exerciſe 


Sovereign Good, engages them likewiſe 
to Jochen, and to 3 Love of one 
another. For we ſee nothing, and we 
know nothing, either without Man, 
or within him, but what points out 
his deſtination to Society, 


Thus 


of the ſe- 


cond Law, 
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1 
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hath formed 

_ | 

ther 

der 

the 

ture of [nl 

ment of two Uſes eſſential to Society. 
The firſt of theſe two uſes is, that of 

uniting the Minds and Hearts of Men 


among themſelves z which is effected by 
a natural conſequence of the union of 
Soul and the Body. For it is b 
uſe of the Senſes _ 5 — as 
itnpreſſions of t ind u 

ſes, and of the Senſes 8 
Mind, that Men communicate to 
one another their Tow and their 
Sentiments. Thus, the is at the 
ſame time the Inſtrument and the Image 
of that Mind and of that Heart, which 


are the Image of God. 


The ſecond Uſe of the Body is, that 


of applying Men to all the different 


— 4 5 ci 00 AA * gy 
upplyi ir Wants; for 
ys for Labour that God hath given us 
Senſes and Members. And although it 
be true, that the Labours which implo 

Man art preſent are a Puniſhment whic 

God inſſicts on him, and that God hath 
not given unto Man a Body fit for La- 
bour, to puniſh him by the Labour it 
ſelf; yet it is certain, that Man is fo far 
deſtined by Nature for Labour, that he 
was commanded to work even in the 


State of Innocence d. But one of the 


differences between the Labours of that 
firſt State of Man, and theſe of the pre- 
ſent, conſiſts in this, that the Labour of 
Man in his State of Innocence, was an 
| ble Occu ——— . ee 

ain, without Di without Weari- 
— 5 whereas — — is impoſed on 
us as a Puniſhment . Thus, the Law 


4 


L 


equally eſſential 


5 
5 


: 


- 7 
8F 


4 
p 
2, 
2 


8 


Ties which eng: 


their ination to one and the ſame 
End, under the fame Laws, are com- 
mon to all Mankind, and that they do 
not form in every one any ſingular Re- 
lation which en him to ſome more 
than to othersz he adds to thoſe general 
and common Ties, other particular Ties 
and Engagements of ſeveral ver, by 
which he unites Men among themſelves 
more cloſely, and determines every one 
to exerciſe effectually towards ſome par- 
ticular. Perſons, the Duties of that Love 
which no one can exerciſe towards all 
Mankind in general. So that theſe En- 
———— are to me one as it were 

is particular Laws, which point out to 
him what it is that the ſecond Law de- 
mands of him, and which conſequently. 
arc the Rule of his Duties. For the 
Duties of Men towards one another, 
are nothing elſe but the Effects of the 
ſincere Love which every Man owes to 
another, according to the Engagements 
. yum he * to be. | 
e particular Engagements are of 
two kinds, The firſt is, of thoſe which 
are formed by the Natural Ties of Mar- 
riage, betwcen Huſband and Wifez and 
of Birth, between Parents and Children : 
And this kind comprizes likewiſe rhe 
Engagements of Kindred and Affinity, 
which are the Conſequences of Birth 
and Marriage. 

The ſecond kind takes in all the other 
ſorts of Engagements, which draw all 
manner of Perſons nearer to one ano- 
ther, and which are formed differently, 
either by the ſeveral Communications 
which paſs among Men of their huge? 

| | A 


Mankind for Society, hath formed the tn of Mas 
im to it. And ſec- 1 
ing the ies which he makes g. 
amo Men by their Nature, and by . 


1 


1. Natural 
En —＋ 


_ 


aA 


Birth. 


Communications, or 1 


ofthe ir Induſtry bot, go of all for of OF 


57 Feds which relate to the uſe of 
= eu 


And this comprehends all the 
differen: uſes of Arts, of Imployments, 
and of Profeſſions of all kinds, and eve- 
ry thing elſe that 4 link Perſons to- 
her, according to the different Wants 
255 a ͤ — by fret and TT 


It is by all theſe ts of 
theſe rwo 1 that G form forms the 
Order of the Society of Mankind, to 
link them together in the Exerciſe of 
the ſecond Law. And ſeeing he marks 

in every t what it is that he 
etjoins to thole whom he puts under 


it 3 one perceives in the Characters of 


the Achern ſorts the 
Foundations af the 1 of that 
which Juſtice and Equity demand of 


eye perſon, according to the Con- 


jun in which his ene *. 
e place him. 


HAP. II. 
0% the firſt Kind of E ng agements. 
The CONTENTS. 


1. Natural Engagements Marti e 
- and of Bin. * 10 5 
2. Divine Inflitutien of Marriage, and 
- the ſeveral Principles of the Laws 

'_ evbich depend on it. 


z. The Tie of Birth, ard the 1 4. 


of the Laws which are the co 


quences of it. 


4. The Ties of Kindred and Ali, and 
their Principles. 


J. 
"HE Engagement which Marri 


e berwixt the Huſb 1 


1 Wiſe, and that which Birth 
es berwecn them and their Children, 
forms 2 particular Society in Fa- 
mily, in which God links the faid Per- 
ſons more cloſely together, in order to 
a them to 4 continual Practice 

ſeycral Duties of mutual Love. 
It is with this view that he has not cre 
ated all Men as he did the firſt; but 
that he hath made them to be born of 
the Union which he has formed bo- 
tween the twa Sexes in Marriage; 


7 


and 
to he put into the world in a ſtate: ſub- 


105 i ee Wants, where the 
P 


bath Sexes is neceſfary to them 
for a long time. And it is from the 
manner in neh Cd bub md theſe 


Of ibe ft Kind of Ex AGENT... Wi 


two Ties of Marriage and Birth, that 
we muſt diſcover the Foundations of 
the Laws which relate ro them. 


II. 


In order to form the Union between, Du 
Man and Woman, and to inttitute Mar- 2 
which was to be the Source ot Ar: 
the Multiplication and Union of Man- Oe frat 
kind: And to give to the faid Union , 1 
Foundations proportionable to the Cha- 1.4», 
racers of the Love which was to be the Y . 
Bond of it; God created in the firſt T #: 
place only Man alone, and then took 
out of him a ſecond Sex, and formed 
Woman of one of the Ribs of Man, 
to ſhew from the Unity of - In, 
that they make only one Being; where 
the Woman is taken out of Man, and 
1 by the hand of God“ as a 
and as a Help meet for 
him , and formed out of him. It was 
in this manner, that he linked them to- 
gether by this Union, which is ſo ſtrict, 
and fo holy, and of which it is ſaid, 


that it is God himſelf who has joined 


them together f, and who has made 
them two to be one Fleſh 8. He 
made Man the Hend'of this intire Be- 
ing; and he cftabliſhed their Union, 


forbidding them to fo 0 whit he 
by for had Pines 1 ew 


4 the ford Ole of the guſt 


he took one of Nd #64, and" dot op 
ey — inſtead thereof. | Ani the rib which the 


Lord God had taken from Man, made be n Wo- 
man, Gn. ii. 21, 22, 
© And brought her unto the Man. Gu. il. 22. 
lt is not good that the man ſpould be alone; f 
R origins. me pain ps Een. R. 18. 
2 bone of my banes, and fleſh of 
all be called Woman, becauſe ſhe 
225 out of Man. Gen, it. 23. 


t therefore God hath joined together, let 
put aſunder. art. XIN. 6. | 


2 Ani they ul de ne Reſts Oos d. 4. Wiss 
fore they are no more twain, but one fleſh, Macs, 


rin. e v. 31. Mert x. 8. 
i 


head of the womau is the Mau. 1 cr. x. 
ves ſubmit your fees unto own 
E , com. e, Ghai jacks tha 
t 0 » even as 18 
of the Church. Eph. v. 22, 23. T Lell Nall be 
* 9 and he ſhall rule ord thee, Ge. vi. 


* What 8 God hath 2 together, let 
an pu ade. Nn AG 


It is theſe myſterious ways which 
God hath formed the Saen of 
Marriage, which are the Foundutions 
not only of the Laws which regulatc 
all the Duties of he Huſband, and of 
the Wife, but alſo of the Laws of the 
Church, and of the Civil Laws which 
concern TE and of rhe Marters 


which 


_ * 
— — 


geben the one to the other by the } 


5 2 * . nab: „ 6; OO _—_ 


to it. ory 


an n Fas 26h 2 1 114 wal 


in a manner becoming the Ho- 
 lineſs, of the Divine Inſtitution which 
bath eſtabliſhed it. And it is a natural 


the Marriage be 


on. 


Thus the Huſband: and Wiſe being 


of God, who unites them in r 
I Being, that cannot be ſeparated. 
.M 


A, Marriage which has been once law- 
wy contraſted, can never be diſſol- 
VEU's . ; „ „ 


e 1 | | 15 
Thus this Union of Perſons in Mar- 
riage is the Foundation of Civil Society, 
which unites them in the Uſe of their 


Goods, and of all other Things. 
Thu the Huſband bei Ka, Divine 
Appointment, the Head of the Wife, 


he has over her a Power proportionable 
to the rank he has in their Union: and 
this Power is the Foundation of the Au- 
thority which the Civil Laws give to 
the Huſband, and of the Effects of this 
AU (6 the matters where it hath 
its 35 eee 

Thus Marriage being inſtituted for 
HEY of Mankind, by the 
Union of the Huſband and Wife, link- 
ed together in the manner in which 
God unitcs them ; all manner of Con- 
junction beſides that of Marriage, is un- 
awful, and cannot give other than an 
Illegitimate Birth. And this Truth is 
the Foundation of the Laws of Reli- 
gion, and of Civil Government, againſt 
unlawful Conjunctions; and of the Laws 
which regulate the State of Children 
which iſſue from ſuch unlawful Con- 
The Tie of Marria 


ge which. unites 
the two Scxes, is followed by that of 
Birth, which unites to the Huſband and 
Wife the Children which are born of 
their Marriage. | 1 
e 


3. The Th It is in order to form this Tie, that 


of Bib, God hath eſtabliſhed, that Man ſhould 


>,inciples receive his Life from his Parents, in the 


Conſequence of this Divine Order, that 


oy bs 4 N 1 | IF, hy a o * . 
4 5 N I . 
AN Cut III. 


boſom of ' a 


ſaid 
ſhould be born i le eee, 


and to all the Wants which are the 


Conſequences of this Life which they 
have given them z that he may engage 
them, by the ſaid Love, to the Duties 
of Education, Inſtruction, and all the 
other Paternal Duties. And he gives to 
the Love of Children a Character ſuired 
to the Duties of ce, Obedi- 
ence, Gratitude, and all the other Filial 

Duties, to which they are engaged y 
the Benefit of Life, which they hold in 

ſuch.a manner of their Parents, of whom 


God makes them to be born, that he 
teaches us, that without E 4 


Would not have that Life a, And tha 


obliges them to render to their Parents 
all manner of Aſſiſtance, and all manner. 
of Service in their Wants; and eſpeci y 
in thoſe of old Age and other Weak- 
neſſes, Infirmities, and Neceſſities, which 
afford Children an occaſion of paying to 
their Parents Duties which anſwer the 
Grit Benefits which they received from 
them. 1 


Honour thy father with thy whole heart, and 
forget not the 4 — of thy — Remem- 
Ae r 1 = and how canſt 

recom m the things that have 
done for thee, Ecclws, vii. 27, 8, | OY 


It is this Order of Birth, which, by 
forming the Engagements between Pa- 
rents and Children, is the Foundation 
of all their Duties, the Extent whereof 
it is eaſy to diſcover by the Characters 
of theſe different En ts. And 
on theſe very Principles depends all that 
the Civil Laws have regulated touching 
the Effects of the Paternal Power, and 
of the: mutual Duties of Parents towards 
Children, and of Children towards Pa- 
rents z according as they are Matters 
that are We to the Regulation of 
Policy; ſuch as the Rights which the 
Laws and Cuſtoms give to Fathers for 
the Government of their Children, for 
the Celebration of their Marriages, for 
the Adminiſtration and Enjoyment of 

[ their 


that his | Birt tl te Laws 


22 W a put * ich unite ſo 
ndred ſtrictly the an 
«nd and Ghildeet 


fy. 


e 


the Tnjuftice of 
who Tefaſe Ali 


Children the ra 


to be conſidered as Children, 


ok the 


lein Princz. Of Natural 
Nes, 


dred; and the 


Span ris 

or © 

8 ro one umorkier, 

and other Matters ol the like future. 

It is likewile \ x this Order: Whi 

God Has made fe of for þivith 

to Children by their Paren . 4 
71 Ack 


Laws are Wnded which 
Men IN 


— theit death 
ven to 


— Veceffiries of L 
a Conſequence of gi Beſts e Oh 


grecable to e O of Nature, th 


ter the death of the Parerits, the Chil- 


dren ſhould inherit their Goods, as an 
Acceſſory to the Life which they have 
received from them. | 
The Tie of Birth, which unites Fa- 
thers and Mothers to their Chil 
unites them likewiſe ro thoſe who 
born and deſcended of their Children. 
And this Tie makes all the Deſcendants 
en, and all 
in the rank of 


the difference 
ove which u- 
_ of 


the Aſcendamts as being 
Fathers, or Mothers. 
It may be retnarked o 
of the 
nites the Huſband and the Wi 


that which unites Parents and Children, 
that it is the oppoſition of theſe diffe- 


ret Characters, which is the Founda- 
tion of the Labs which prohibit Mar- 
rage between Afcendants and Defcen- 


dants in all de and between Colla- 

| terak in ſome : and it is ealy to 
ive the reaſons of fuch Prohibition, 

barely reflecting on what has been 


A now eat in reference to theſe 
Characters, on which it is not neceſſary 


to enlarge here. 


W. 


ife, Parents 
form alſo two other ſorts 
which are conſequen- 
ces of them. Tk firſt i is, that ke Col 
lateral Relations, w 7 ro is called Kin- 
ſecond is, that of Allies 

by ger which is called Alliance, 


or Affinit 

Kin s the Collateral Rela- 
tions, wo are Ke Perſons whole Birth 
hath its Origine from one and the ſame 


common Alcendant. They are called' 


Collaterals, fo beau whereas the Aſcen- 


dants and Deſcendants are in à direct 

Lino from Father. to Son; the Collate- 

rals have every one their oWn Line, 

which terminates in that of the com- 

mg e Thus they are at the 
0 U.. . 


ef the com Mm of Envabthinets. | 


tde Undutifulneſ and Dif- "fide Vfvhe dend Kia iid the Foundation 


only which ell inp, to 


a Joey Pro ET | 


_ the Wife and all the 


ns Bs, fon 


And it 


Perſons who ate hear of N 


others of the like mature. 

Arity is the Tie and Relntion which 
is made between the n ind 
the Kindred of the Wiſe 

3 Fr inch the 
Huſband. The Foundation of this 


is the ſtrict Union between the Huſ- 
band and the Wife, which makes thar 


thoſe who are tied by Kindred to one 


of the two, are of conſequence tied to 
the other: and this Affmity makes the 
Huſband conſider the Father and Mo- 
ther of his Wife as being in the place 


of Father and Mother to himſelf; and 


and her other 
ing to him in the ſtead 


of Brothers, Siſters, and Relations: and 


Wife looks upod in the ſame man- 
ner the Father and Mother, and all the 
indred of her H as having 1 
Relation to het . 


dation of thoſe Laws whi 


ek Lee ef ons that are allied in 
Line of Aſcendants and Defren- 
5 

e 


ind betw 
and like wi 
which cull Ol Allies * 


of cer- 


Ales within the com 
» of thoſe 
which reject Jud 


are allied to the 
of like nature. 
Hin 
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The CONTENTS: 
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are peculiar 75 


and of others 
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f. The Sir of the ſecond Law i .- 


Fw agements. 

6. of Government f 2 
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_ the part nn which relate to” *4 
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„ frequently even thoſe who are 
— rope to eee 
ae x. 33. 93 
Itists form this ſecond fort of E 
ments, that God multiplies the Wants of 
Men; and that he makes them neceſſi 
to one another Akte ma all cheſs 


Wants ſu „ A makes uſe of 
two Was every one in the 
Order o the' for which 


he defigns him 
The firſt of theſe wo Ways i is the 
ranging of Perſons in Society, where he 
aſſigns to every one his place, that he 
may point out to him by the ſituation 
of it, the Relations which tie him to 
others, and the Duries that are peculiar 
to thy Rank which he holds; and he 
laces one in his proper Rank, by 


is Birth, by his Education, b his In- 


clinations, and by the other Meds of Creditors of the Succeſſion : That he 


his Conduct, Which 


e and diſpoſe 
Men in their Places. 


is this firſt 


Way, which produces to all Men the 


ral  Engagernenes ariſing from their 
Conditions th their Profeſſions, their Im- 
loyments, and which places every Per- 
Þn in a certain condition of Life, of 
which his particular Engagements are to 


be the Conſequences. 
The ſecond Way, is the ordering of 


the Events and Co jua&tures, which de- 


termine every one to particular Engage- 
ments, according to the Occaſiors and 
Circumijances in yr aa happens to be. 


8 10 All theſe ſorts of! eee, af this 


Engage- ot kind, are ede r Voluntary, or In- 


mens: are voluntary. For Teeing Man is à free 
Apart we N there are Eo, ments into 
1 3 w 9 I% enters willingly : and ſeeing 


ty, and he has a N on the Divine Pro- 
theſe which eee are bme Engagements 


7 1 


Fus N IV. 


s him without his 4 not - 
t whether the En- r 1 
on 'the Will, or be 
on it as to their 
both in the 

is whole Con- 


whe Order wha to obey; 
and the other of , which 
that all 


5 to move him 85 it. 


theſe ſorts * 275 r- 
tioned both to the Nature of nan 


to his Condition 10 ſtate of Life. 


| Voluntary are of two 3- le 
ſorts, Some are formed mutually be- P. 
tween two or more Perſons, who bind Tt. 
and engage themſelves reci y to 


one another by their Free N ill: and o- 


thers are. formed by the Will of one of 
the Partics alone, who himſelf 
to other 1 9 5 when the Perſons 
+ do wor il be eat 15 diſtinguiſh theſ 
t wi eaſy to theſe 
two ſorts of of Engagem ents, by ſome Ex- 
1 Voluntary and Mu- 
Engagements, we ſee that becauſe 
of the ſeveral Occaſions which Men 
have to communicate to one another 
their Induſtry and their Labour, and for 
7 ng on the different Commerces of 
15 hings, they enter into Partnerſhip, 
ey let = hire, they buy and ſell, p Tc 
NN and make with one another 
ſorts of Covenants. 
Thus, as to the En ents which 
ay formed by the Will of one Party 
one, we ſee that he who becomes 
Heir or Executor, obliges himſelf to the 


who takes upon himſelf the Manage- 
ment of the Affair of an abſent perſon 
without his knowledge, obliges himſelf 
for the Conſequences of the Affair which 
he has begun: And in general, that all 
thoſe who voluntarily enter upon Im- 
ployments, oblige themſelves to the En- 


rw wbic are the Conlequences | 
of them. Tv. 


The n, Ladabeinents are 4. Engage- 


thoſe under which God puts Men with- , inde- 

out their own choice. Thus, thoſe — 20 

who are named to the Offices Which arc 

called Municipal, ſuch às thoſe of May- 

or, Sheriff, onſul, and others of the 

like nature, and thoſe who are engag- 

ed in fome. Commiſſions of Juſtice, are 

obliged to execute them, and cannot a- 

void doing it, unleſs they have reaſona- 

ble Excuſes, Thus, he who is aſſigned 

Guardian 10 an Infant, f is obliged inde- 
pendently 
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and to 


ſtraint, to aſſiſt 
their Wants. Thus the Condition of 


/ Of ibe ſecd Ed uf Ex 6AGrneNTs. | 


pendently of his Will , to be inſtead of 
Loews Hoc ber nee Po is ommitted 
to tis Charge. Thus, he whoſe Affair hath 
been managed in his and with- 
out his knowledge, by a Friend, who 
hach taken cue of it, is under an Obli- 

ion to that Friend, to ines him 
of what be has reaſonably expended, 
fy what he hs wel tranſacted. 
Thus he whoſe Goods have been faved 


in a Shipwrack „ ning the Veſ- 
2 and monks othe Goods over 


board, is obliged to bear his Share of 
ponds nt wi no toe Pe 

in proportion to the Value of what 
— nd faved for his uſe. Thus, the 
condition of rhoſe who are Members of 
the Soviety, who are deſtitute of the 
Means "of Subſiſtence, and unable to 
work for their Livetihood, lays an Ob- 
ligation on all their Fellow Members 
to exergfſe towards them mutual 
Love, by imparting to them a Share 
of t which they have a right 
to. For every Man being a Member of 
the Society has a ri 


that which is neceſſary 
have Nothing, und who are not able to 
pin cheir l. & by conſequence 
in the hands of the other Members; 
em whcaee it folowy, that they can- 
not without Injuſtice detain it from 
them. And it is becauſe of this Engage- 
ment, that in Publck Neceſſities pri- 


vate Perſons are obliged, even by 
the Poor ding to 


to thoſe who 


thoſe who ſuffer any Injuſtice, and who 
are en is an Engagement 


to thoſe Who have in their hands the 


ut of the 


ſecond Law 


in all En- 
SAnements. 


y and Authority of Juſtice, to 
iaploy it for their Protection. 


* By the Roman Law the weareſt Relations were 
obliged -to accept the Office of Tutor, or Gnartlian, when 


aſſigned hy the Magiſtrate. But by the Laws of Eng- 


land, nb An. is forced to tate this Office un him. 


Inſtit. lib. 1. tit. 257.  Cowel's Inſtit. lib. 1. tit. 25. 
V 


F. Te g- We ſee in all theſe ſorts of Engage- 


ments, and in all the others which we 
can imagine, that God forms them, and 
puts Men under them, meerly to im- 
play them in the exerciſe of mutual 
Love: and that all the different Duties 
preſcribed by Engagements, are nothing 
elle but the ſeveral Effects which this 
Love ought to produce, according to 


the 'Cenjunftures'anl the Circumſtances. 
Thus in genaral, the Rules which com- 
mand -us re render to every man what is 
Mis due, te wrong no man, to be always 
ry on i{incere, and others of the 
0 L. J. 1 


right to lwe in it: and 


out of fear of tranſgreſſing our own. 


like nartre, enjoin only Effects of mu- 
wal Love. For to love, is to wiſh well, 
and to do good; and no man loves 
thoſe whom he injures, nor thoſe to 
whom he i unfaithful and unſincerc. 
Thus in particular, the Rules which or- 
dain 9 to take care of the Per- 
ſon and Eſtate of the Minor who is 
committed to his Charge, command him 


only the Effects of that Love which he 


ought to have for this Orphan. Thus 
the Rules of the Duties of rhaſe who 
* in Offices, and in all other ſorts of 
in „general or particular, 
{cribe unto them — tan wii 
ſecond Law demands, as it is caſy to 
perccive in all the 
ments. And it is ſo true, that it is the 
Commandment of Loving, which is the 


particular Engage- 


xi 


Principle of all the Rules of Engage- 


ments, and that the Spirit of theſe 
Rules is nothing elſe but the Order of 
that Love which we owe reciprocally 
to one another; that if it happens that 
one cannot, for example, reſtore to ano- 


ther what he has of his, without break- 


n this Order; this Duty is 


ing in 
fol umil it may be ed ac- 


cording to this Spirit. Thus he who has 


the Sword of a Mad-man, or of an 
other Perſon, who demands it in a trani- 
port of Paſſion, ought not to reſtore it 


to him, until he be in a condition not 


to make a bad uſe of it z for it would 
not be love to him, to give him his 
Sword in theſe circumſtance. 

It is after this manner, that the ſe- 
cond Law commands men to love one 
another. For the intent of this Law 
is not to oblige every one to have for 
all other perſons that inclination which 
is produced by the qualities which ren- 
der an Object amiable; but the Love 
which it commands, conſiſts in wiſhing 


to others their true Good, and in pro- 


curing it to them, as much as is in our 


power, And it is for this reaſon, that 
[icing this Command is independent on 


the Merit of thoſe whom we ought to 
love, and that it excepts no body; it 
obliges us to Love thoſe who are the 
leait amiable, and even thoſe who hate 


us. For the Law which they tranſ- 


grels is nevertheleſs binding on us, and 
we ought to with their true Good, and 
to procure it, as much out of hopes 
of reclaiming them to their Duty, as 


Thou fhalt not hate thy brother in thine 
3 wr 17. Thou 1 Jo ez 
nor an ge againſt the children of thy 

le, thid, 18, If thou meet thine enemy's ox. 
or his aſs, going — thou ſhalt ſurely _ 4 
2 | ck 


. 
ig 
1 
$ 
; 
1 
7 


13 


Which is the Principle and Spirit 


thoſe Laws relating to E. i 
is not enough to know, as the moſt bar- 


barous People do, that we ought to 
render to every one their due, that we 
ht to wrong no that we ought 
wk ſincere and faithful, and the ot 
Rules of the like nature; but it is ne- 
ceſſary moreover to conſider the Spirit 
of theſe Rules, and the Source of their 
Truth in the ſecond Law, to give to 
them all the Extent which they ought 
to have. For we ſee often, that for 
want of this Principle, many Judges 
who conſider ee ules only as * 
tick Laws, without penetrating into t 
Spirit of them, which obliges to a more 
abundant. Juſtice, do not give them 
their juſt Extent, and tolerate Infideli- 
ties and On which they would 
ſuppreſa, if the Spirit of the ſecond Law 
were the Principle by which they acted. 
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6. The o We muſt add to theſe Remarks on 


der of Ge. What concerns Engagements, that the. 
vernmew demand the Uſe 5f à Government, 8 
for Uher teſtrain every one within the Order of 
their Ez. thoſe that are peculiar to him. It is for 
agement: this Governinent that God hath eſta- 
bliſned the Authority of the Powers 
that -are- neceſſary to maintain Society, 
as will appear in the tenth Chapter. 
And we ſhall only remark here, on the 
ſubject of Government, and in relation 
to Engagements, that there are many 
Engagements which are formed by this 
Order of Government, as between 
Princes and Subjects, between thoſe 
vho are placed in Dignities and Publick 
Offices, and private Perſons, and like- 
wiſe others which belong to this Order. 


1 r > 4% * 
0 60 ne 4 


ne En. It, was neceſſary, to give this. £ 

3 Idea of all theſe RN ers of Engage- 
are the ments of which mention has been made 
Foundari\;rherto. For ſince it is by theſe Ties 
eule Lam: that God engages Men to all their diffe- 
which relate rent Duties, and that he hath put into 
to chem. each Engagement the Foundations of 
| the Duties which depend on it; it is 

in theſe Sources that we ought to find 


which rate to beg and 
cover in the other Engagements 

have been juſt now explained, the Prin- 
ciples of the Laws whic 

We ſhall confine our ſelves to ſuch as 
„ to the Civil Laws: And ſeei 
the 
* * 3 Law, are Conſe 

e Engagements 

ken of in this Cha we ſhall explain 
in the yg hapter ſome general 
Rules, which flow from the Nature of 
theſe Engagements, and which are at 
the ſame time the Principles of the par- 
ticular Rules Cee the Matters 
which ariſe from the ſaid Engagements. 


V. 


which 


ich are peculiar 


part of the Matters treated 


ts that have been; 


5. Fifth 


7. Seventh Rule. All Deceit unlawful, 


— 


CHAP. V. 


Of ſome General Rules which ariſe 


from the Engagements that have 
been mentioned in the preceding 
Chapter, and which are ſo many 
Principles of the Civil Law. 


The CONTENTS. 


1. Firſt Rule. Engagements are inſtead | 


of Laws. 


2. Second Rule. Submiſſion to the Pow- 


ers. 5 Be, 
3. Third Rule. To do nothing in bis par- 
Licular Station that may diſturb the 


Piublit Order. 
4. Fourth Rule. To do wrong to no man, 


and to 1 one his due. 
. Sincerity and Honeſty in 
voluntary and mutual Engagements. 
6. Sixth Rule. Fidelity in what invo- 
luntary Engagements demand. - 


in all ſorts of Engagements. 
8. Eighth Rule. Engagements where Fuſ- 
tice can conſtrain the Parties. 7 
9. Ninth Rule. Liberty of all ſorts of 
Covenants. N | 
10. Tenth Rule. All Engagements con- 
trary to Law or Goof Manners are 


_ unlawful. - - . 
11. Tranſition to the following Chapter. 


2 5 \ 

T Heſe general Rules which we have 
- 4 juſt now mentioned, and which 
are gathered from all that hath been ſaid 
in the preceding Chapter, and alſo in 
the others, are theſe which follow: 
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and which we ſhall 


explain in ſo many 
Articles, as Conſt 


uences of the Prin- 
ciples which have laid down. Ir 
follows then from theſe Principles. 


I. 
1. 1* Rule, That * Man being a Member of 
Det the Body of the Society, every one 


 menes ought to diſcharge in it his Duties, 


his Functions, according as he is 
determined to them by the Rank which 
he holds in it, and by his other Engage- 
ments. From whence it 14. that 
the Engagements of every Perſon, are 
to him as it were his proper Laws. 


II. 


a. 2 b. That each particular Perſon being 
Sula linked to this Body of the Society ot 
ro the P. hich he is a Member, he ought to 
1929 undertake nothing that may diſturb the 
Order of it: And this implies the En- 
gagement of Submiſſion, and Obedience 
to the Powers which God hath eſta- 
bliſhed for maintaining this Order.“ 


* Let every ſoul be ſubject unto the higher 
. For there is no power but of God. 
Rom. xiii. 1, Tir. iii. 1. 1 Pet. it. 13. Wiſd. of 
Sol. vi. 4. | | 
IIT. 


ment of each parti- 


inflead of 
Laws. 


3. 3* Rule, That the 


 ÞÞ do ne- cular Perſon, as to what concerns the 


thing m ks Order of the Society of which he is a 


Fee, Part, obliges him not only ta do nothing 


may diſurb with reſpect to others which may vio- 
the Publict late this Order, but obliges him likewiſe 
Order. to contain himſelf within his Rank, in 

ſuch a manner as that he make no bad 


uſe either of himſelf, or of that which 


belongs to him. For he is in the Socie- 
ty, what a Member is in the Body. 
Thus thoſe who without doing Inju 
to others, fall into ſome Diſorder whic 
gives Offence to the Publick, whether 
in their Perſons, or as to their Goods, 
as thoſe do who fall into deſpair, thoſe 
who blaſpheme, or who ſwear, thoſe 
who ſquander away their Eſtates, and in 

a OP all thoſe who offend againſt 
Good Manners, Modeſty, or Decency, 
in ſuch a manner as to violate the ex- 
ternal Order of Behaviour, are juſtly 
puniſhed by the Civil Laws, according 
to the quality of the Diſorder b. 


* Abide in thy Labour. Ecclus. xi. 21. Let all 


things be done decently, and in order. 1 Cor. xiv. 


o. Juris præcepta ſunt hæc, honeſte vivere, &c. 
. 10. F. 1. F. de juſt. & jure. Expedit etiam 
Reipublicz, ne ſu re quis male utatur. F. 2. inſtir. 
de his qui ſui vel al. juris ſunt. £36 


IV. 


4-4* Rule, That in all the Engagements of one 


t. 10. F. 1. F. de juſt. & jure. F. 3. 


Perſon to another, whether Voluntary * en 
or Involuntary, which may be the ſub- I No, 
je& matter of Civil Laws, one owes re- . bu 
ciprocally to one another that which is . 
required by the two Precepts included 

in the ſecond Law: One, to do to o- 


thers what we would that they ſhould 


do to use; and the other, not to do 


to any body what we would not have 
others to do to us 4. And this compre- 
hends the Rule of doing Wrong to no 
Man, and that of rendring to every one 
their due ©. | DET. 


© Therefore all things whatſoever ye would that 
men ſhould do to you, do ye even ſo to them. 
Mart. vii. 12. And as ye would that Men ſhould 
do to you, do ye alſo to them likewiſe, Luke 
vi. 31. | | 
«Do that to no Man which thou hateſt. To: 
iv. 15. | | 


* Alterum non lædere, ſuum cuique tribuere. 
ale. cod. 


V. 


That in voluntary and mutual En- 5. 5* Rl. 
gagements, thoſe who treat together, Sn 
owe to one another Sincerity in explain- *4 Hon 
ing reciprocally what it is that they EN ah anna 
gage themſelves to, Fidelity in the Ex- Engage- 
ecution of it i, and every thing which men. 
the Conſequences of the Engagements 
into which they are entred may demand s. 


Thus the Seller ought to declare ſin- 


cerely the qualities of the Thing which 
he ſells, he ought to take care of it un- 
til he deliver it, and he ought to war- 
rant it after he has delivered it. 


f That ye may be ſincere. Phil. i. 1o. Lying 
oy are an abomination to the Lord ; but they 
that deal truly are his delight. Prov. xii. 22, Keep 
thy word, and deal faithfully with him. Ecclus 
xxix. 3. 

8 7" alteri obligatur, de eo, quod alterum al- 
teri, ex bono & æquo præſtare oportet. I. 2. F. lr. 
F. de obl. & ad. | 


VI. 

That in Involuntary Engagements, 5.5" Rule. 
the Obligation is proportioned to the Fideliy in 
Nature and Conſequences of the En- what inuo- 
gagement, whether it conſiſt in doing, #9") =» 
or giving, or in any other ſort of Ob- n“ 
ligation®. 'Thus, the Tutor is obliged 
to govern the Perſon, and to adminiſter 
the Goods of rhe Orphan who is under 
his care, and to do every thing which 
the ſaid Government and Adminiſtration 
may render neceſſary. Thus, he who 
is called to a Publick Office, altho' it 
be againſt his will, ought to execute ir. 


Thus, thoſe who without any Agree- 


ment happen to have any thing in com- 
mon together, ſuch as Co-heirs and o- 


thers, 
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ae Prev whether e 3 it is 


r 4 


x owe reciprocally to one another 
whether eee e 


m ſubſtantia non in eo comſiſiit. 
corpus noſtrum, aut ſervitutem noſtram 


9 di 
1 FA of 


vn. 
paris”; St 


all fort: of g, Deccit, Knavery, : all other 
ments. | 
and defraud his brother 
eſſe dicuatur, ſi de his re- 
bus alia aftio non erit, & juſta cauſa eſſe videbi- 
tur, judicium dabo. I. 1. f. 1. F. de dolo. 
. 

That ſccing all the particular Perſons 
eo 1 pale compoſe together the „whatever 
mes where — oe Order ne it, lays an En- 
— ob we R em to do 

t the er demands of him: 
2 Nee he 
may be compelled to it he Gat 


of Juſtice. Thus, when perſons are 
— named to Publick Offices in Towns and 
other places, ſuch as thoſe of Mayor, 
Sheri and 


other Offices or Commiſh- 
of the like na 8 are com- 
hero to execute them |. _ the 


Roman Law thoſe who ths 2 to 
70 Tutors, ary wt or to a — 
—— — to act in it ®. 
perſons are conſtrained to { 

| — _ — to have that is necef- 
fary oe Publick Uſe". Thus, it 
1 Jul to oblige private N to pay 


axcs and Impolts for defraying the 
Publick Charge. LY 


| Paulus reſpondit, eum qui injunctum munus 
3 magiſtratibus ſuſcipere ſuperſedit, poſſe conve- 


nire co nomine, propter damnum reipublice 1.21, 


ad municip 
1 * — atque adminiſtrare tutelam extra ordi- 
nem tutor cogi ſolet. |. 1. . de admin. & per tut. 
* Vid. l. 11. F. de evid in verb. Polldſicnes er 


E cipali diſtractas. V. I. 12. f. de r 

off ＋ ed Eccleſiis, aut Phot Pack. 

fiarum Fr &c. See the Ordinance of 
Phili in 1303. 

| ender therefore unto Ceſar, the things which 


are Ceſars. Matth. xxii. 21. Tribute to W 
tribute is due. Rom. xiii. 7. 


IX. 


90 That ſince Voluntary Engagements 
2 72 between private Peder ought to be 
all forts F pr roportioned to the different Wants 
Covenants. vyhich render the uſe of them neceſſary; 

it is free for all Perſons who are capa- 
ble of Engagements, to bind themſelves 
> all nber of Covenants, as they 


A TREA TIE f LAWS. Car. V. 


think fit, and to diverſify them accord- 
ing to the Adee 4 A an 0 
kinds, and according to the inſinite va- 
riety of Combinations that ariſe in Af- 
fairs from the Conjunctures, and the 
—— A UN only that the 
greement have nothiag in it cont 3 
to the Rule which follods Ef 


dongruum glei human, | 
ime cr phate _ 1. 1. © Ln. fo 


it Pretor, neque dolo 
Leges, Pit. „Senatuſconſulta, 


adverſus 
— ꝗ 9 * 
n d. T. L 7. T4 


X. 


That all Engagements are lawful only ro. 10“ 
in ſo far as they are conformable to che Bak. Al 
Order of Society: And that thoſe which #64 
are contrary to it are unlawful, and 
puniſhable according to = of 


their oppoſition. ty Manners, 
to hes Employ f, ate - 


which are contrary 

Criminal Engagements. Thus, Proms 

ſes and Covenants which Wu the 

Laws, or Good Manners, oblige the 

Parties to nothing, except to the Penal- 

_ which their . may de- 
et. | 


* Pata quæ contra leges, conſtitutioneſque, vel 
contra bonos mores fiunt, nullam vim in- 
Jubitari juris eſt. I. 6. Cod. de pack. Such was the 


Engagement of that Prince, who, that he might keep 


| bis Word, u St. Joha dub. Matth. xiv. 


We ſhall ſee in the ſeveral Matters 
treated of in the Civil Laws, What is 
the uſe of all theſe Principles; and it 
c to take 2 0 FER heres 
as being general es, on whi e- 

end — infinite number of icular 
ules i in this whole Detail of Klarer 


1 r to mix among 11. Tran 
the Engagements erte been men- tion 1 
tioned hitherto, another Find of Tie, folowing 
which unites Men more cloſoly together r. 
than any one of all the ements, 

except it bethoſe of Marriage and Birth. 

It is the Tie of Friendihjp which pro: 

duces in Society an infinite numb 
good effects, both by the Good Offices 
and Seryices which | iends render one 

to another, and by the Aſſiſtance which 
every one receives from the perſons who - 
are allied to his Friends. Bar although 
Friendſhips make a Chain of Ties 400 
e of a large extent, and of great 

uſe in et it was not to 
mix Ne wich . be- 
cauſe they are of a nature which is di- 
ſtinguiſhed from them by two Charac- 


ters: * that there is no * ; 


| / Of ide Natit F FuIEW BSHI S. xv 


eee where - Friends to the Search after the Sove- 
nn. on which he reign it ean have no other view 
——— than a ſervlle defire of Riches which 


no one can ſet his Affections on but out 
of ' a Principle of Self-Love. Thus, 
but are ewe ences which ariſc from thoſe who without the Love of the I 
Thus, the Ties of Kin- n Good, ſeem to love their Friends, 
— of ARnity, of Offices, of Com- only for the eſteem they have of their 
of Buſineſs, and others, are the Merit, or out of a deſire of doing them 
ces 10ns and Cauſes of Friendſhips: Good, and even thoſe who beſtow their 
d they preſup ſe always ſome other Wealth, yea, even their Life, on their 
2 gagement, Which ne Priends thoſe per- Fri Kad in theſe Effects of their 
| ſons together who becom Fri ip, either ſome Praiſe, or ſome 
It is this Uſe of Friend ups, Thich Pleaſure, or ſome other Charm, in 
is ſo natural and ſo neceſſary in Society, which they place their own peculiat 
that docs not allow us to paſs them. Good, and which is always mixed with 
uite over in Silence: And it is this dif- that benefit which their Friends receive 
| 1 between their Natute and that from them. Whereas thoſe who love 
\ of Engagements, which hath obli 100 one another by the Spirit of their Union 
us to diſtinguiſh them. And there in the — Good, do not regard 
we Rare mid them the Subject of the their own dut the common 
SY Fr | Good of both; and a Good whereof 
| 3 3 the Nature is in this different from that 
— 7 — of all other Goods, that no one can 
2 | _ it - 3 alone, mu * deſire 
OCWu AP it likewiſe others, and unleſs he do 
HAF. VI. Jo 11 all that is in 1 5 help 
them to attain to it. us thoſe who 
Of the Nature of Furcht bu. _ are united to their Friends by this Tie, 
their Uſe in Society. do really uud in. damen ſock for the 
; Goods a vantage of thoſe whom 
2 The CONTENTS. | they love; and: — 2 deſpiſe all o- 
I. The Nature of Friendſhips, 2 ther _— Good, beſides bis alone, which 
ki 


oy ey love oye Ar heart ty 
B59 . to 
m E er, ine, ip, and the hats Eſtates, and their Lives; for t 755 5 
: 3. The Command. of the facokd Law leads -Friends; if there be occaſion or i It, than 
Men 10 Friend ſbibss. thoſe perſons can be who love only out 
4. Two Characters of Friendſhi „ that i of a Principle of Self-Love. 
is mutual, and that it is free. This diſtinction between Friendſhips 
' The Conſequences of theſe 8 which are contracted out of a Spirit of 
5. Difference between Friendſbip and Con- the firſt Laws, and thoſe which are 
jugal Love. 5 made only out of Self-Love, is not fo 
6. Difference between Friendſhip, and be exact, as that it may be ſaid, that ev ery 
Love of Parents and Children. eee is either entirely 'of the one, 
7. Uſe of Friendſhips in Society: or entir 10 of the other of theſe two 
7 1 luer Chapters Kinds: For id: hg ſmall number G 


en -thokiin which is found the Spirit of the 

It, Fg votes 12 Laws, there are few of them 

ct, as to be altogether free from 

1. The Na- Ft is an Union thai Ermed rg and we ſee ſome Friendſhips, 
wi between two Perſons, b the'reci- where one of the Friends contributes on 
4 e Procal Love which the 0 90 bears to- his part ry 6 elf- Love, altho' the other 
Ga. Wards the other. And as there are two be'rhoved by another Spirit: And all 
Principles of Love, ſo there are two theſe ſorts * Frietidſhips are adapted 

Kinds of Friendſhips. One, is of thoſe to the preſent State of Society, accord- 
Friendſhips which have for their Princi- ing to the different diſpoſitions of the 


plwe the Spirit of che firſt Laws: And Perſons whom they ink together. 
de other, is of all thoſe which not be- 


ing founded on that Principle, can have II. 


I is eaſy to Judge b this account of z.Difference 
ip, that ſince i it between 


is a —— Tie between two Perſons, po 4 my : 
there 


none other, beſides that of ''Self-Love. 


For if Friendſhip wants that attractive the Nature of Friend 
"_ which direts che Union of 
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per 
uch as the E. 
tions, a Conformity 0 
ners, of Inclingtions and ts, u 
reciprocal Diſpoſition to — and ſerve 
one another, and others of the like na- 
Nena And we ſec on 3 that 
are contracted an 
wich K Gew and but very — — 
tween perſons whom. their C 
1 Age, and the other ities diſ- 
ring uiſn in ſuch a manner, that the na- 
— of Friendſhip is not to be 
in them, ſor want of the Corre- 
12 and of the Liberty which 
ought to take with oneanother. 


III. 


\.TheCom- But altho' i it be true, chat Friendſhips 
mand thegxe not commanded. to any one in parti- 


ſecond Law cula 


Men_- 


2 


to Friend- 


ſhips. 


„ yet they are nevertheleſs; a Na- 
r ee of the ſecond Law. 
qQ Sl Law commanding every one to 
love his Neighbour, it includes the Com- 
mand of mutual Love: And when the 
iether Engagements link perſons to- 
52 are animated by the Spirit 
& th w, there is formed immedir 
— . = them an Union Proporti- 


lities do unite chem 
5 


| ＋ 


nen Duties of the En- 
T they we wer And 
Tack of: than finds the other 


13, Iu 
another. 


* WW 
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IV. 


mam 
Nature of Friendſhips, chat they have zr of 
— one, that they 4 % 

* —41˖ 1 . 
ougar to are and that it 

6 cannot be formed i free. 


two eſſential Ch 
ht to be reciprocal 


4. 


ove of two yy 
arc 
to tie hin 


of Friendſhips, that ſeeing th ht quence 
to be reciprocal and Dees a Ir 
ways at liberty not to in Friend 
ſhips, and that he 
thoſe which * 5 2 — 
Conſequences. follows 

7 molt ſolid, and the ſtricteſt Friend- 


of — — 
occaſion to it. And not on are cold 
neſts and in 


and 
to that 


neceſſary, 
* 


the Fri 


juſt, with 
who on his part 


Thus when one of 
violates the Friendſhip either 


by ſome at of N or by — 


in ſome eſſential Duties, 
things that ars un inſty in he 
other not to book's dum any more as 
a Friend, who hath in reality ceaſed to 
bo ſo z and according to the cauſes of 
the coldneſs and 
break off the Friendſhip: 


diffolve it without an open rupt 

provided * 1 that he who has a juſt 

8 given him by his Friend, 
Al ive any cauſe af diſ- 

ſt, and that in this c he 4 

erve ſtill, inſtead of Fri 

other kind of Love which wahle on 

diſpenſe with. 


v. 


All theſs Characters of beau Di 
which it is free for one to contract, an - 74 


free for him to break, and which ſubſiſts 


only by che mutual Correſpondence 01 8 4 
the two: Friends, ſhow plainly that Ween Lov. 


cannot give the: namo of: Friendſhip: to 
that 


A that are to | 
Rem Ye gale wii 


It follows — theſe two Characters The ang" 


raters. 
br even to ſhun. 


ps may be weakened and deſtroyed, if 


ips not 
unlawful z but ſometimes they are even 


rupture, one m either 
altogether, F _ 


6. Diffe- 
rence be- 
tee 


Friendſhip, 


of Parents 
and Chil- 
dren. 


"ITN 
ys 
£33 


a Love of another nature, 


andtheLove 


Of the Nature of FxIENDSHIYS, &c. 


chat Love which unites the Huſband 
and the Wife, nor to that which ties 
Parents to their Children, and Children 
to their Parents. For theſe Ties form 
ferent from that which makes Friend- 
ſhip, and which is much ſtronger. And 
altho' it be true, that the Huſband and 
the Wite wan dap" of one _ 
and engage freely in Marriage; eir 
Unten being 8er formed, i becomes 


neceſſary, and they cannot diſſolve it. 


VI. 

We ſee likewiſe what are the diffe- 
rences which diſtinguiſh Friendſhip from 
the Love of Parents towards their Chil- 
dren, and of Children towards their Pa- 
rents. For beſides that this Love isnot 
reciprocal whilſt the Children remain 
incapable of loving, there are other 
Characters which demonſtrate plainly 
enough, thar it is of a nature altogether 
different from that of Friendſhips. And 
altho' there be no choice of Perſons in 
this Love, yet it hath other Foundati- 


ons, much more ſolid than the firmeſt 


and ſtricteſt Friendſhips. 1 
What has been juſt now remarked 


touching the diſtinctions between Friend- 


ſhips, and the Love that is formed by 
the Ties of Marriage and of Birth, does 


not extend to the Love of Brothers, 


and other Relations. For altho' Na- 
ture forms a Tie between them with- 
out their own choice, which obliges 
them naturally ro the mutual Love of 
one another z yet this En ment is 
not attended with Friendſhip, except 
when they find in one another qualities 
whereupon to ground it. But when 
Proximity of Blood hap 
companied with the other 


are much firmer than thoſe of other 
Perſons. | 


VII. - 

It appears by theſe few Re. 

: 7 ppears by thele general Re- 
1 NCA marks on Friendſhips, what their Na- 
1 nun Society. ture is, and what the Principles are 


which depend on them; but ſeeing this 


is not a matter treated of in the Civil 


Laws, it is not proper to enter upon the 
detail of the particular Rules of the 
Duties of Friends; it ſufficeth to have 
oblerved on the matter of Friendſhips, 
ſo much thereof as has any relation to 
the Order of Society. And we ſee that 
as Friendſhips ariſe trom the ſeveral Ties 
which bring Men together, fo they are 


at the ſame time the Sources of an infi- 
Vo " We: 


pens to be ac- 
ualities 
which make Friends, the Friendihips of 
Brothers, and of other near Relations, 


nite —_— Good 9 and _ 
vi whic thoſe very Ties, 
and which e a thouſand ways 
to the Order and Uſes of Society, both 
by the Union of Friends among them- 
ſelves, and by the Advantages which 
each perſon may find in the Ties which 
oy between his Friends and other Per- 
ons. 


VIII. 


5 


XVII 


To finiſh the Plan of Society, it re- S. Pi. 
mains that we give an Idea of Succeſſi- r 
as 


ons which tuate it, and alſo an 
Idea of the Troubles which diſturb its” 


Order: And we ſhall fee afterwards in 


what manner it is that God makes it to 


ſubſiſt in the preſent State. 


1 — th ith... — 3 


Of Succeſſions. 


The CONTENTS. 
1. The neceſſity of Succeſſions, and their 


w/e... | | 

2. Two ways of ſucceeding. 1 

3. Succeſſtons are to be diflinguibed from 
Engagements. | 


E do not ſpeak of Succeſſions 

here, with an intention to give 
the whole detail of that Matter in this 
place; but only to give a view of it in 
the Plan of Society, where it ought to 
be diſtinguiſhed, becauſe Succeſſions 
make a great part of that which paſſes 
in Society, and are one of the Matters 


which the Roman Laws treat of molt 


copiouſly. 


I. 


The Order of Succeſſions is founded 


i. Thenece/- 


on the. neceſſity of continuing and tranl(-/ty f e. 
mitting the State of Society from the © and 


e, Generation, to that which fol- 
ows z and this is done inſenſibly, by 
making certain Perſons to ſucceed in the 
place of thoſe who die, that they may 


enter upon their Rights, their Offices, 


and their Relations and Engagements, 
which are capable of paſſing ro Poſte- 


rity. 


II. 


them w/e. 


This is not the proper place to ex- . Tv 
plain the different ways of ſucceeding, ſucccta- 
whether by the Order of Nature, and . 


the Diſpoſition of the Laws, which call 
to Succeſſions, the Deſcendants, the A- 
ſcendants, and other Relations: Or by 

C the 
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Will of thoſe who die, and who 
* their Heiß or Executors. W 
ſhall ſee in the Plan of the Matters o 
Law, the diſtinction of cheſe Ways of 
2 and the Order of the par- 
ticular Matters which concern Succeſ- 


III. 


4; Succeſs We ſhall only obſerye here, that Succeſ- 


an are in be ſions are to be diſtinguiſhed from En- 
25 gagements, which hive been the Sub- 
e whe Foregoinig Chapters, For 
gegen” altho' Succeſſions make an Engagement 
into which thoſe Perſons who ſucceec 
to others enter, and pat: = them 
to bear their Burdens, pay their 
Debts, and to other Conſequences; yet 
it is not under the Idea of Engagements 
that we are to conſider Succeſſions; 
but they ought to be conſidered under 
the View of the Change which makes 
the Goods, the Rights, the Burdens, 
the Engagements of thoſe who die, to 
paſs to their Succeſſors. And this in- 
cludes ſo great a variety of particular 
Matters, that they ſhall make One of 
the Two Parts of the Book of The Civil 
Law in its Natural Order. | 


* 
„* i. 


| CHAP. VII. 
Of three ſorts of 7 roubles which 
diſturb the Order of Society. 


The CONTENTS. 


1. Troubles which diſturb the Order of 
Society. 
2. Law-Suits. 
3. Crimes and Offences. 
4. Wars. _ 
F. Tranſition to the following Chapter. 


I. 


one of the Matters which come under 
the direction of the Civil Laws, which 
preſcribe the manner in which Suits are 
to be begun, carried on, and ended; 
which is called, The Order of Judicial 
. 

Crimes and Offences are infinite, ac- 3. Crime; 
cording as th 
nour, the Perſon, or the Eſtate. And® 
the Punifhinerit of Crimes is likewiſe a 

matter treated of in the Civil Laws, 
which have made proviſion to ſuppreſs 
them by three ſeveral ways. One, by 
correcting thoſe that are guilty; the o- 
ther, by repairing as mich as is poſſible, 
the Evil which they have done; and 
the third, by reſtraining the wicked by 
the example of Puniſhments. And it 1s 
by theſe three Views, that the Laws 
have proportioned the Puniſhments to 
the Crimes, and to the ſcveral Offences. 


TV. 


Wars are an ordinary Conſequence 4. far, 
of the differences which fall out be- 
tween the Sovereigns of two Nations, 
who being independent on one another, 
and having no common Judge, do them- 
elves Juſtice, ' by the Force of Arms, 
when they cannot, or will not have Me- 
diators to make Peace between them: 
For they take in chat caſe for Laws, and 
for Deciſions of their Differences, the 
Events Which God gives to Wars. 
There is likewiſe another ſort of Wars, 
which are only a bare Effect of Vio- 
lence, and of the Attempts made by a 
Prince, or a State, upon their Neigh- 
bours. And laſtly, there are ſome Wars 
which are nothing but Rebellions of 
Subjects, who revolt againſt their 
8 | 
Wars have their peculiar Laws in the 
Law of Nations; and there are Conſe- 
quences of Wars which are decided by 


1. Dalla E ſee in Society, three ſorts of the Civil Law. 


which di- VV Troubles, which diſturb the 
ſlur - Order of it. Law-Suits, Crimes, and 


 Orawr Wars. 


Soctety 
II. 


. Law- Law-Suits are of two ſorts, accord- 
Swits, ing to the two ways in which Men fall 
| out among themſelves, and encroach 
one upon another: Thoſe which reſpect 

only ſimple Intereſt, which are called 

Civil Cauſes; and thoſe which are con- 
equences of Quarrels, ſuch as Offences, 
Crimes; and theſe are termed Criminal 

Cauſes. It ſufficeth to obſerve here in 
general, that all ſorts of Law-Suits are 


= 
There remains only for finiſhing the 3. N. 


Plan of Society, to conſider how it ſub- en to the 


ſiſts in the preſent State, where thef#loring 
Spirit of the firſt Laws, which ought C. 

to be the only Cement of it, is ſo little 
regarded. 


reſpect either the Ho- Offen. 
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Of the State of SoctzrTy after the Fall, &c. 


CHAP. IX. 
Of the State of Society after the 


Fall of Man, and how God makes 
it to ſubſiſt. 


The CONTENTS. 


1. All the Diſorders in Society bave been 
a conſequence of Man's Diſobedience 
to the firſt Law. | | 

2. A diſorderly Love, the Source of Diſ- 
orders in Society. | 

3. Of Self-Love, which is the Bane of 
Society, God hath made a Remedy 10 
contribute towards its Subſiftence. 

Four Foundations of the Order of So- 
ciety in the preſent ſlate. 


4 
7. The Natural Knowledge of Equity. 
6. 


The Government of God over Society. 


7. The Authority which God gives to the 


Supreme Powers. 
8. Religion. 


ths Hatever we ſee in Society that 
" Diane 15 Contrary to Order, is a natu- 
. Soctety have ry 5 


| bees a con- Tal conſequence of the Diſobedience of 


ſequence of Man to the firſt Law, which commands 
Mans D-him to love God. For this Law bein 


obe dience 
the fir 


Law. 


to 


the Foundation of the ſecond, which 
enjoins Men to love one another; Man 
could not violate the firſt of theſe two 
Laws, without falling at the ſame time 
into a ſtate which hath carried him to 


a breach alſo of the ſecond Law, and 


conſequently to diſturb the Order of So- 
C1Cty. . 
T he firſt Law was to unite Men in 
the poſſeſſion of the Sovereign Good: 
and they found in that Good two Per- 
fections which were to make their com- 
mon Happineſs: one, That it is capable 
of being poſſeſſed by all Perſons; and 


Happineſs of every one in particular. 
But Man having tranſgreſſed the firſt 
Law, and having gone aſtray from the 
true Happineſs, which he could find no 
where but in God alone, he hath ſought 
after it among ſenſible Goods, in which 
he found two Defects oppoſite to theſe 


two Characters of the Sovereign Good; 


one, that theſe Goods cannot be poſſeſ- 
ſed by all; and the other, that they 
cannot make the Happineſs of any one. 
And it is a natural effect of the Love 


and Purſuit of the Goods which have 


theſe two defects, that they create Di- 


viſions among thoſe who ſet their Hearts 


upon them. For ſeeing the Capacity of 
Vor. Ic: 0: 


the Mind and Heart of Man, which is 


formed for the Enjoyment of an infinite 


Good, cannot be ſatisfied with theſe 


finite Goods, which cannot belong to 
many, nor arc they ſufficient ro make 
any one Man happy it is a conſequence 
O this State into which Man has 
brought himſelf, that thoſe who place 
their Happineſs in the Poſſeſſion of 
Goods of this kind, happening to meet 
together in the purſuit of the ſame Ob- 
jede fall out among themſelves, and 
biel through all ſorts of Tics and En- 


ODEs, according to the contrary 
n 


gagements which they are led into 
by the Love of that Good which they 
Mx Wo... 1 | 


XIX 


It is in this manner that Man having . 4 4/- 
ſubſtituted other Goods in the place of 74% Lore 


God, who _ to be his only Good, 
and his only 

of theſe apparent Goods his ſovereign 
Good, on which he has placed his Love, 
and on which he founds his Happi- 
neſs, which is in effect to make them bis 
God. And it is thus that by departing 
from this only true Good, which ought 
to unite Men, their Hong aſtray in the 
purſuir of other has divided 
them ®. 5 


With whoſe beauty, if they being delighted, 


took them to be Gods. Wifd. of Sol. xiii. 3. 

» From whence come wars and fightings among 
you? Come they not hence, even of your luſts, 
that war in your members? Fame; iv. 1. Ye luſt, 
and have not: ye kill, and deſire to have, and can- 
not obtain; ye fight and war. 1bid. 2. 


It is therefore the Diſorder of Love 
that hath diſordered the Society: in- 
ſtead of that mutual Love, the charac- 
ter of which is to unite Men in the 
purſuit of their common Good, we fcc 
another Love quite oppoſite to it pre- 
vail, whoſe character hath juſtly given 


it the name of Self- Love; becauſe he in 
the other, That it may be the entire whom this Love reigns, ſeeks after only 


thoſe Goods which he makes intirely 


the Source 
appineſs ; he has made 4 . 


his own, and which he loves in others 


only in ſo far as he can draw advantage 
out of them to himſelf. 


It is the Poiſon of this Love which 
benums the Heart of Man, and makes it 


heavy: and which by depriving thoſe 
whom it poſſeſſes of the View and Love 
of their true Good, and by confining 
all their Views, and all their Deſires to 


the particular Good to which it engages 


them, is as it were an univerſal Plague, 
and the Source of all the Evils that in- 
ſeſt Society. So that it would ſeem, 
that ſince Self- Love undermines the 


Foundations of Society, it ought to de- 
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ſtroy it; and this leads us to enquire in 
what manner it is that God ſupports So- 
ciety in the Deluge of Evils which are 
road in it by Sclf-Love. 


We know that God hath permitted 


i: the Bane cauſe he toreſaw that 8 his Almighty 


of wei, 


God hath 


made a re- 


Power and infinite Wiſdom he ſhould 
be able to draw Good out of it, and a 


medy rocon- much greater Good than a pure State 


tribute to- 


wards its 


 Subfiflence. 


of Good Things would have been, with- 
out any mixture of Evil. Religion 
teaches us the infinite Good which 

hath drawn out of ſo great an Evil as 
the State to which: Sin hath reduced 
Mankind: and that the incomprehenſi- 
ble Remedy which God has made uſe of 


to draw him out of it, hath raiſed him 


to a ſtate of greater Happineſs than that 
which he cnjoyed before his Fall. But 


whereas ath , made this Change 
for a good Cauſe, and which proceeds 


onlyfrom himſelf, we ſee in his Govern- 


ment of Society, that from ſo bad a. 


Cauſe as our Self- Love, and from a Poi- 


ſon ſo contrary to Mutual Love, which 
ought. to be the Foundation of Society, 


God hath made uſe of it as one of the 
Remedies for preſerving it in being. 
For it is of this Principle of Diviſion 
that he hath made a Tie which unites 
Men together in a thouſand manners, 
and which ſupports the greateſt part of 
Engagements. One may be able to 


judge of this uſe of Self- Love in Socie- 


ty, and of the relation which ſuch a 
G ſe hath to ſuch an Effect, by the 
Reflections which it will be eaſy to 
make on the following Remark. _. 

The Fall of Man not having freed 
him from his Wants, and having on the 
contrary multiplied them, it hath alſo, 


- augmented the neceſſity of Labour and 


of Commerce, and at the ſame time 


the neceſſity of Et g3gements, and of 
Ties; for no Man being ſufficient of 


himſelf to procure. the Neceſſaries and 


Conveniencies of Life, the diverſity of 


Wants engages Men in an infinite num- 
ber of Ties, without which they could 
This State of Mankind induces thoſe 
who are govern'd only by a Principle 
of Sclf-Love, to ſubject themſelves to 
Labours, to Commerce, and to Ties 
which their Wants render neceſſary, 
And that they may reap advantage from 
them, and preſerve in them boch their 
Honour and their Intereſt, they obſerve 
in all theſe Intercourſes Integrity, Fide+ 
lity, Sincerity : ſo that Self-Love ac- 
"3 


Aa 


commodates it ſelf to every thing, that 


it may reap advantage from all thi 
And it knows fo wall how to od roy 


different Steps to all its views, that it 


complies wich all Duties, and even 


counterfeits all Virtues. 


erfeit every one 
3 in others, and, if he ſtudied 
in the World, only be- 


imſelf, would diſcover in himiſelf, thoſe 
refined ways which Self- Loye knows to 
imploy for hiding and diſguiſing itſelf 
under the appearances even of thoſe Vir- 
tues which are moſt o to it. 
We ſee then in Self- Love, that this 


Principle of all the Evils is, in the pre- 


ſent State of Society, a Cauſe from 
whence” it derives an infinite number of 
good Effects, which in their nature be · 


ing true and real Goods, ought to have 

; Ar Principle. Ant ties we may. 
conſider this Venom. of Society, as a 
Remedy which God makes uſe of for 
ſupporung itz ſeeing that although ic 
produces in thoſe Perſons whom it ani- 
mates, only corrupted Fraits, yer it im- 
parts all theſe Advantages to Society. 


All the other Cauſcs which God 4. Pur 


makes uſe of for preſerving Society, are 


different from Self- Love in this, that 1 
whereas Self- Love is a real Evil from e in the 
whence God draws good Effects, thepr/mr 

others are Natural Foundations of Or- Sate 


der; and of them we may obſerye four 
different kinds which comprehend. all 


that maintains Society. 


The firſt is Religion, which takes in. 


cvery thing that we can fee in the 
World, which is governed by the Spi- 
rit of the firſt Laws. * 
The ſecond is the ſecret Government 
of God over Society in the, whole Uni- 
„ - t 1011 

The third is the Authority which 
God gives to Sovereign Powers. 


The fourth is that Light which re- 


mains to Man after his Fall,, and which 
diſcoyers unto him the Natural Rules of 
Equity. And it is with this laſt that 
we ſhall begin, and aſcend gradually to 
the others. nt 2167! © 


* "4 
i ' i # 
* 
* 


It is this Light of Reaſon; which by 5. The 14 
diſcovering to gx tlie . wee _y 5 
Rules of Juſtice and Equity, is in Ong 
of a Law to them e, 14 bath re- — 


mained in all their Minds, amidſt the 
Darkneſs which Self- Love hath ſpread 
over them. Thus, all Men have on 
their Minds the Impreſſions of the 
Truth and Authority of theſe Natural 
Laws: That we muſt do Harm to no 


Man: 
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of ibe Mate of Sof after the Fall, &c. 


Man: That we muſt render to every 
one their due: Thar — de ſincere 
in our Engagement 5 in exe- 
cuting our Promiſes: and of other the 
like Rules of Juſtice and' Equity. For 
the Knowledge of theſe Rules is inſepa- 
ble from Reaſon z or rather, Reaſon it 
ſelf is nothing elſe but rhe View and 
Ule of all theſe Rules. 


Fer ubs the Gentiles whith' tive not the 


| Law, do by nature the things contained in the Law, 


theſe having not the Law, are a Law unto them- 
ſelves. Roms. ii. 1 


ax" 
Ratio naturalis, quaſi lex quædam tacita. J. 7. F. 


4. bon, dumm. 


And although this Light of Reaſon, 
which gives a View of theſe Truths 


even to thoſe Perſons who are ignorant 


of the Principles of them, does not ſo 
far prevail in every one, as to be the 
Rule and Guide of his Conduct, yet it 
reigns in all Perſons in ſuch a manner 
as that the moſt unjuſt perſons are ſo 


far in love with Juſtice, as to condemn 


Injuſtice in others, and to hate it. And 


it being the intereſt of every one in par- 
ticular that others ſhould obſerve theſe 


Rules, the Multitude agree together to 
reduce thoſe to Obedience who tranſ- 
greſs the ſaid Rules, and who do harm 


to others. And this ſhews plainly, that 


God has engraven on the Minds of all 
Men this kind of Knowledge, and Love 
of Juſtice, without which Society could 
not laſt. And it is by the help of this 


Knowledge of the Natural Laws, that 


even the Nations which have had no 
Knowledge of Religion, have made 


their Socleties to ſubſiſt. 


wvernment 
of God o- 
wer Saciety. 


VI. 


6. 1. C This Light of Reaſon which God 


gives to all Men, and theſe good Effects 
which he draws from their Self-Love, 
are Cauſes which contribute to the ſup- 
potting of the Society of Mankind by 
the he 


ought to be ſenſible, that it has a Foun- 


dation Which is much more eſſential, 
and much more ſolid, which is the Pro- 


vidence of God over Mankind, and that 


Order in which he preſerves Society, in 
all times, and in all places, by his Al- 
275 Power and Infinite Wiſdom. 

x is by the infinite Force of that Al- 
mighty Power, that he containing the 
Univerſe as a rop of Water, and as a 
Grain of Sand , is preſent every where: 
vrain of Sande, is preſent every where: 


and it is by the mildneſs of his infinite 


Wiſdom, chat he diſpoſes and orders all 


Thingse. 


4 Behold, 8 are as 4 drop;.of , bucket, 


and are counted as the ſmall duſt of the balance: 


p of Mcn themſelves... But we 


behold he taketh up the iſles as a very little thing 
a.xl. IF. core tion. (21 . 911 
1 Wiſdom reacheth from one end to another 


W 


2 and ſweetly doth ſhe order all things. 


d. of Sol. viii. 1. 


It is by his univerſal Providence over 
Mankind, that he divides the Earth a- 
mong Men, and that he diſtinguiſhes 
Nations by that diverſity . of Em- 
pires, Kingdoms, Republicks, and 
other States: That he regulates the 
Bounds and Duration of them by the 
Events which give them their Rile, 
their Increaſe, and their End: and chat 
amidſt all theſe Cha he forms and 
maintains the Civil iet 
State, by the Diſtinctions which he 
makes of Perſons to fill all the Imploy- 
ments, and all the Places, and by the 


other ways in which he regulates and 


governs every thing. 

1 He that giveth breath unto the people. 1/aiah 
xlii. 5. 5 
VII. 


xxi 


y in every 


It is the ſame Providence which, for 7. 1 A«- 


the maintaining of Society, eſtabliſhes 
in it two ſorts of Powers that are pro- 


thority 
which God 


groves to the 


per to contain Men within the Order of Suren 


their Engagements. 


The firſt is, that of the Natural Pow 
ers, which reſpe& Natural Engage- 
ments; ſuch as the Power which Mar- 
riage gives to the Huſband over the 
Wifes, and that which Birth gives to 
Parents over their Children bh. But theſe 
Powers being confined within Families, 
and reſtrained | to the Order of theſe 
Natural Engagements, it was neceſſary 


that there thoulf be another ſort of 
Power, of a more general, and more 
extenſive Authority. And ſeeing Na- 


ture, which diſtinguiſhes the Huſband 
from the Wife, and Parents from the 


Children, doth not in the ſame manner 


make a diſtinction between other Men 


bur renders them all equal i; God diſ- 


Power:. 


tinguiſhes ſome of them, that he may 


give unto them another ſort of Power, 
the Miniſtry of which extends to the 
univerſal Order of all kinds of Engage- 
ments, and to every thing that relates 
unto Society: and he gives the faid 
Power in different manners, in King- 
doms, in Commonwealths, and in the 
other States, to Kings, to Princes, and 
to the other Perſons whom he elevates 
to that Dignityl, by Birth, by Election, 
and by the other Ways which he or- 
dains or permits, that thoſe whom he 
deſtmes to that Rank ſhould be called 
to it. For it is always the Almighty 


Providence of God, that diſpoſes of 


that Seri es and Chain of Events, which 
precede 


* axi A TREATISE f LAWS. Cnr IX. 


y the Elevation of thoſe whom 
e calls to Government. Thus, it is 
Always he who places them in the Seat 
of Authority: it is from him alone that 


they derive all the Power and Authority 


that they have; and it is the Miniſtry 
of his Juſtice that is committed to 
them . And ſceing it is God himſelf 
whom: they ent in the Rank 
which raiſes them above others, he will 
have them to be conſidered as holdi 
his Place in their Functions. And it is 
for this reaſon, that he himſelf gives the 
Name of Gods to thoſe to whom he 
communicates the Right of governing, 
and judging Men; becauſe it is a Right 
which is natural to him alonc®. 

_ © The husband is the head of the wife. Ey. v. 


21. 1 Cor. xl. 3. And he ſhall rule over thee, 
Gon, ii. 16. | 


Children, parents in the Lord. Ex i 
vi. 1. r Lord, will honour his 


father, and will do ſervice unto his patents, as to 


his maſters, Zecluſ. iii. 7. 
| Quod ad jus ale attinet, omnes homines 


equales. ſunt, J. 32. F. de reg. jur. 


He ſet a Ruler over every people. Eccluſ. xvii. 
17. x Ft | 

For power is given you of the Lord. Wiſd. 

1 vi. 3. For = is no power but of God, 

iii. 1. Jan xix. 11. For he is the mini- 

ſter of God. Nam. xiii. 4. The people come unto 

me to enquire of God. Exod. xviii. 15. Take 

0 4 


heed what ye do: for ye judge not for man, but 


for the 


* Thou ſhalt not revile the Gods, nor curſe the 


Ruler of thy le. Exod, xxii. 28. I ws 15 


28 Tſal. lxxxi. 6. Jen x. 35. Exod. 


It is for the Exerciſe of this Power, 
that God puts into the hands of thoſe 
who hold the firſt place in the Govern- 
ment, the Sovereign Authority, and the 
ſeveral Rights that are neceſſary for 
maintaining the Order of Society, ac- 
cording to the Laws which he hath 
eſtabliſhed in it o. . 


© Being Miniſters of his Kingdom. l . of Sv. 


vi. 4. That he may learn to fear the Lord his God, 


to keep all the words of this Law, and theſe Sta- 
tutes, to do them. Dent. xvii. 19. | 


It is for the preſerving of this Order, 
that he gives them the Right to make 
the Laws v, and Regulations that are 
neceſſary for the Publick Good, accord- 
ing to different times and places: and 
the Power of inflicting Puniſhments on 


Crimes 4. 


r By me Kings reign, and Princes decree Juſtice. 
Prov. viii. 15. RE 2 | 
For he beareth not the Svvord in vain : for he 
is the | Miniſter of God, a revenger to execute 
wrath upon him that doth evil. Ram. xiii. 4. 


It is on account of the ſame Order, 
that he gives them the Right to com- 


not fo far prevail as to in 


3 6 


municate, and to divide to ſeveral Per- 
ſons the Exerciſe of that Authority, 
which they themſelves are not able to 
excrciſe all alone in its ſeveral Branches: 
and that they have the Power of eſta» 
bliſhing the different ſorts of Magi- 
ſtrates, Ju and Officers that are ne- 
ceſſary for the Adminiſtration of Juſtice, 
and for all the other Publick Functions *. 


- * Thou ſtalt provide out of all the able 
men, ſuch as fear God, men of truth, hating cove- 
touſneſs, and ſuch over them. to be rulers of 


0 = 


, woe . wn 0 the 2 9 50 * 
upplying the neceſſa pences of the 
Stare within, and for defending it from 
without, againſt the Attempts of Stran- 
gers, that Sovereigns have the Right to 
raiſe the neceſſary Taxes, according to 
the Occaſions which may require them . 
Render unto Cxſar the things which are Cæ- 
ſar s. Matth. xxii. 21. Tribute to whom tribute 
is due, cuſtom to whom cuſtom, Rum. xiii. 6, 7. 


It is to ſettle and confirm all theſe 
Uſes of the Authority of Temporal 
Powers, that God commands all Men to 
be ſubject to theme. FVV) 


Let every ſoul be ſubject unto the higher pow- 
ers. Nom. xiii. 1. 1 Per. ii. 13. | | 

Put them in mind to be ſubje to principalities 
and powers. Tur. iii. 1. 


VIII. 


Laſtly, we ought to look upon Reli- 8, Rien. 
gion as the moſt natural Foundation of 
the Order of Society. For it is the 


{20's of Religion that is the Principle 
0 


the true Order that ought to be in 
Society. But there is this difference 


between Religion, and all the other 
Foundations of Society, that whereas 
the others are common to all Places, 
the true Religion is only known and re- 
ceived in ſome States: and even in thoſe 
where it is known, the 85 of it doth 

luence all Per- 
ſons to follow the Rules of it. But yet 
it is certain, that in the Places where 
Profeſſion is made of the true Religion, 
Society is in its moſt Natural State, and 


in the moſt Ne for being maititain- 


ed in good Order, by a Concurrence of 


Religion and Civil Policy, and by an 
Union in the Miniſtry of the Spiritual 
and Temporal Powers. . 
Since therefore it is the Spirit of Re- 
ligion which is the Principle of the Or- 
der in which Society ought to be, and 
| 1 that 
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Of Reicion, « 


that it ougbt, to be ſubject K Je 
on of Reſigion and Civil P 


11 It is 
of importance to enquire how Religion 


and Policy agree among themſelves, and 
how they arè diſtinguiſhed for the form- 
ing of this Order; and what is the Mi- 
5 of the Spiritual and Temporal 
Powers. And becauſe this Matter is 
an eſſential part of the Plan of Socicty, 
and hath a great 8 with the Civil 
Laws, it ſhall be the Subject of the fol- 


lowing Chapter. 


CHAP. X. 


Of Religion, and Policy: And of 
the Miniſtry of the Spiritual, and 
Temporal Powers. 


The CONTENTS. 


t. Religion and Policy founded on the 
Order and Appointment of God. 

2. The Spirit of Religion. 

3. The Spirit of Policy. 

4. Diſtinttion between the Miniſtry of the 


Spiritual Powers, and that of the Tem- 


poral. 

5. Their Union for the maintaining of 

_ Order. = 

6. Why the Miniſtry of theſe two Pow- 
ers is placed in different hands. 

7. The two Governments depend immedi- 
ately upon God, 

8. The Authority of the Powers of one 


Order, over thoſe of the other, in their 


reſpective Functions. 
9. Example. . 
10. Obedience to both the Governments. 
11. Laws of Spiritual Powers which re- 
late to Temporal Things. 

12. Laws of Temporal Powers, concern- 
ing Spiritual Things. | | 
13. Kings are the Protectors and Deſend- 

ers of the Laws of the Church. 
14. Agreement between the Spiritual and 
Temporal Juriſdiction. 


J. 


1. Religion IT cannot be doubted, but that Re- 
and Policy ligion and Policy have their common 
funded? Foundation in the Order and Appoint- 
the Order 0 | | 
and 4p- ment of God; for a Prophet tells us, 
pointment of that it is he who is our Judge, our 
God, Lawgiver, and our King, and that it is 
allo he who is the Saviour of Mankind. 
'Thus, it is he who in the Spiritual Or- 
der of Religion eſtabliſhes the Miniſtry 
of the Eccleſiaſtical Powers®. T hus, 


it is he who in the Temporal Order of 


/ 


Policy makes Kin 
to Soyereigns all the; Power and Autho- 


anot 
as that private Perſans may be able to 


inward part of Man, 


ud Poirex; Ex 


to reign ©, and gives 


U 2 


rity which they have. From whence 


it follows, that ſecing Religion and Po- 


licy have only the fame common Prin- 

ciple of the Divine Order, they ought 

to agree together, and to ſupport one 
cr mutually, and in ſuch a manner 


ay a punctual and faithful Obedience 
th to the one and the other: And 
that thoſe who are imploycd in the Mi- 
niſtry both of the one and the other, 
may exercile it according to the Spirit, 
and the Rules which reconcile them to- 
gether. And it is likewiſe certain, that 
true Religion and good Policy are al- 
ways united together. | | 


The Lord is our Judge, the Lord is our Law- 
giver, .the Lord is our King, he will fave us. Jil. 
xxxiii. 22. 5 Ee EE | 

* As my Father hath ſent me, even fo ſend 1 
you. John XX. 21. Matth. x. 16. Let a man ſo 
account of us, as of the Miniſters of Chriſt, and 
Stewards of the myſteries of God. 1 Cor. iv. 1. 


© By me Kings reign. Prov, viii. 15. 


| IT. | 
It is well known, that the Spirit of % % 
Religion is to bring back Men to God, J Ns, 
by the Light of the Truths which it 


teaches them, and to draw them out of 


the By-paths of Selt-Love, in order to 

unite them in the Exerciſe of the two 
firſt Laws; and that therefore the E1- 

ſence of Religion reſpects chiefly the 

inward part ot the Mind and Heart of 

Man, the good Diſpoſitions of which 

_— to be the Principle of the Exter- 

nal Order of Society. | 


III. by 
But becauſe all Men have not this Spirit pr uit 
of Religion, and that many cven carry 7 9 + 


themſelves ſo as to diſturb the ſaid external 
Order; the Spirit of Policy is to maintain 


the Publick Tranquillity 8 all Man- 


kind d, and to keep them in this Order, 
whether they have the inward diſpoſiti- 
ons to it or not, by imploying for that | 
end even Force, and Puniſhments, ac- 


. cording as there is occaſion: And it is 


for theſe two different Uſes of Religion 
and Policy, that God hath eſtabliſhed 
both in the one and the other, Powers 
whoſe Miniſtry he hath proportioned 
to their Spirit, and to their Ends. 


That we may lead a quiet and peaceable life, 
. 6 | 


IV. 
Thus, ſeeing the End of Religion is 4. Diſ indi- 
only to form good * in the?” == 
1 0 e Mmiſtr 
od gives to the of the Sheri 
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and thas Powers who exerciſe the Miniſtry of it, 


the Tempe» 
. 


« ſpirirual Authority, which 


only 


ee Pres. ut the Mi- 
of the Tem Powers of the 
| icy, Which tends only to . 
late the External Order, is exerciſed 
with the Force that is neceſſary for re- 
ſtraining thoſe who, not being Lovers 
commit ſuch Exceſſes as di- 


* Preach the word, be inſtant in ſeaſon, out of 
ſeaſon, e, rebuke, exhort with all long-ſuf- 
fering and doctrine. 2 Tim. iv. 2. 

Not for that we have dominion over your faith. 


beareth not the ſword in vain: for he 
revenger to execute 
wrath upon him that doth evil, Nn. xii. 4. 


Thus, the Spiritual Powers inſtruct, 
exhort, bind, and looſe the Inward 
Part of Man, and exerciſe the other 
Functions that are proper to this Mi- 
niſtry. And the Temporal Powers com- 
mand, and forbid in what relates to the 
Out ward Man; maintain every one in 
his Rights, diſpoſſeſs Uſurpers; chaſtiſe 
the Guilty, and puniſh Crimes, by the 
Uſe of Penalties and Puniſhments, pro- 


＋ 
8 
F 
2 
£ 


portioned to what the Publick Peace 


n of Religion, and the _ of Poli- 


maintain 


uires. . 
hus, the Spiritual Powers of Reli- 
ion, the Spirit of which demands that 
%s moſt wicked ſhould live in order to 
become better, have no other ways for 
niſhing of Men, but by inflicting 
lach Penalties as may be proper to re- 
claim them to the Duties which they 
have violated: And the Temporal Pow- 


whoſe buſineſs it is to preſerve the 
Publick Peace, ordain the Penalties that 


are neceſſary for maintaining it, and 

uniſh even with Death, thoſe who di- 

rb the Order of the Society in ſuch 

a manner as may deſerve this Puniſh 
ment. | | 


„ 
But theſe differences between the Spi- 


cy, and between the Miniſtry of Spiri- 


f. tual Powers, and that of Temporal 


Powers, have nothing in them that 


may be any hindrance to their Union; 


and the ſame Powers Spiritual and Tem- 


ral, which are diſtinguiſhed in their 
Minit „are united in their common 
End of maintaining Order in Society, 
and they mutually aſſiſt one another for 
that purpoſe. For it is a Law of Re- 
ligion, and a Duty incumbent on thoſe 
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who excrciſe the Miniſtry of it, to re- 
commend and to _— to every one 
Obedience to the al Pow 

not only out of fear of their Authority, 


and of the Puniſhments which they in- 


flict, but as an eſſential Duty, and out 
of a Principle of Conſcience t, and a 
Love of Order. And it is a Law of 
Temporal Policy, and a Duty of thoſe 
who are imployed in the Miniſtry of it, 
to maintain the Exerciſe of Religion, 
and to np even the Temporal Au- 
_— Force againſt thoſe who 
di the Order of it. Thus theſe 
two Powers agree together, and mutu- 
ally ſupport one another. And even 


when the Spirit of the ſpiritual Mini- 


ſtry ſeems to demand ſomething that is 
contrary to the Spirit of the Temporal 
Policy, as when the Miniſters of the 


. Power intercede for the Life 
o 


the greateſt Criminals, whom they 
condemn only to Penances, and whom 
the Civil Magiſtrate condemns to Death; 
the ſame Spirit of the Spiritual Mini- 


ſtry of Religion, which requires Prin- 
ces and Judges to do their Duty, does 


not oblige them to uſe this Clemency : 
And the Temporal Judges condemn 
juſtly to Death, thoſe whom the Eccle- 
ſiaſtical Judges condemn only to Works 
of Charity, Faſting, and other Pe- 
nances. | | 


Let every foul be ſubjet unto the higher 
powers. For there is no power but of God: the 
powers that be, are ordained of God. Whoſoever 
therefore reſiſteth the power, reſiſteth the Ordi- 
nance of God. Rom. xiii. 1, 2. Wherefore ye 
muſt needs be ſubject, not only for wrath, but 
alſo for conſcience ſake. Rom. xiii. 5. 1 Pet. ii. 13. 
Wiſd. of Sol. vi. 4. | ” 


VI. 


It is becauſe of theſe Differences be- 6. ¹ the 
tween the Spirit of Religion, and that M#:/try of 
of Policy, that God hath ſeparated the 4.6 Fw 
Miniſtry of them, that the Spirit of Re- ad ;, 
ligion which governs the Inward Man, fen 
and which ought to inſinuate it ſelf in- bans. 


to the Hearts of Men by the Love of 
Juſtice, and by a Contempt of Tempo- 
ral Goods, ſhould be inſpired by other 


Miniſters than the Temporal Powers, 


who are armed with the Terror of 
Penalties and Puniſhments for main- 
taining the External Order, and whoſe 
Miniſtry chiefly relates to the uſe of 
Temporal Goods. And it was ſo el- 
ſential to the Order of theſe two Admi- 
niſtrations to have them diſtin&, and to 


have the Spiritual Power ſeparated from 


the Temporal, that altho' they be na- 
turally united in God, yet when he ap- 
peared upon Earth in order to eſtabliſh 


* : his 


8 
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treated him to do it". 


* 4 Of RELIGION and Pol er.. 


his ſpiritual Ki m, he abſtained 
ring. 3 his Power over 
Tem Things. And all the ule 


which he made of his Greatueſs and 


Power, was wholly oppoſite to the 


Grandeur and Power which ſuits with a 


Tem Kingdom. For at the ſame 
time * manifeſted the Divine Gran- 
deur of his Spiritual Ki 
Light of the Truths which he taught b, 
by the Glory of the Miracles which he 
wrought ', and by all the remarkable 
Circumſtances of his Coming, which 
he had cauſed to be foretold by his Pro- 
phets, and which were fit to accompa- 
ny the Reign of a Prince of Peace, 
who came to give unto Men other 
things than thoſe that ſet them at vari- 


ance with one another ; he took not 


any one of the Marks of Temporal 


Power; he exerciſed no Function of it; 


nay, he refuſed to be Judge between 
two Brothers, when one of them in- 
And to ſhew 
that the Uſe of the Tem Power 


was to be ſeparated from his Spiritual 


Kingdom, he left that Power to the 


Temporal Princes, and he himtelt paid 
Obel ience to them. Thus in his Birth, 
he made the Circumſtance of the Place 
where he was to be born, to depend on 
his Obedience to a Law of a Heathen 
Princes. Thus during his Life, he 
taught his Diſciples to render unto 
Princes what is their due; and he him- 
ſelf paid Tribute, altho' none was due 
from him, for the reaſon which he gave 


at the ſame time when he wrought a 


Miracle that he might have wherewith- 
al to pay it p. And at the time of his 
Death, he told him who exerciſed the 
Temporal Power, and who cmplo 

it to fo unjuſt an uſe, that he could not 
have had that Power, if it had not 
been L him God 4. And he 
point 


out to him likewiſe the Diſtinc- 
tion between his Spiritual Kingdom, 
and the Temporal Power of Princes. 


* I am the Light of the world. Fon vi. 12. 1 
will alfo give thee for a liglit to the Gentiles. 
Iſai. xlix. 6. 

And all the people rejoiced for all the glorious 
things that were done by him. Lake xiii. 17, 

The Prince of . Iſai. ix. 6. 

el of 


un High Fri good things to come. Hes. 
ix, 11, | 


* Luke xii. 13. 
* Luke ii. 1. 
 Þ Matth, xvii. 23. 


4 Jom xix. 11. 
1 Xvili. 36. 


it is true that on a certain Occaſion 

he gave a viſible mark of his Dominion 

wm Temper „ and of a Dominion 
TT. ET | 


om by the 


Kingdom which he came to e 


* 


more abſolute than that which he in- 


XXV- - 


trults to Princes, by working a Miracle, 


which did ſome damage to the Inhabi- 
rants of the Place where he wroughe it. 
But that very Miracle, which plainly 
ſhewed his Omnipotent Power over 
Temporal Things, ſerved as a Proof 


that he abſtained from all other uſo of 


that Power, only that he might ſhew 
the Diſtinction between the 0 


abliſh, 


and the Temporal Empire which he lett 


unto Princes. 
f Matth. vii 28. Mark v. Lake vin. 33. 


Laftly, we know that when he cſta- 
bliſhed the Miniſters of his Spiritual 


Kingdom, and when he gave them the 


Rules of their Conduct, and marked 


out to them the Bounds of the Power 


which he intruſted to them; he gave 
them no Power over Temporals. And 


we fee likewiſe, that not any one of 


them took the leaſt ſhare in the Mini- 
ſtry of the T Power: That on 


the contrary they ſubmitted themſelves 


to it: And that at the ſame time that 
they exerciſed their Spiritual Mimftry, 
without any regard to the Authority of 
the Temporal Powers who oppoſed 
them in it, they * their Diſciples 
Obedience, and paid it themfelves, to 
thofe very Powers, in all things belong - 
ing to their Miniſtry. 


VII. 


It follows from all theſe Truths, that. The te 
the Spiritual Powers have the Exerciſe v0 
of their Miniſtry in Spiritual Thi 338 
And that they do not intrude themſelves Au up- 
upon Temporals. And likewiſe that» God. 


the I Powers have the Exerciſe 


of their Miniſtry in Temporal Things a, 
and do not encroach upon Spirituals: 
That the two Governments are eſtabliſh- 
cd immediately by the hand of God. 


And take unto thee Aaron thy brother, and his 
ſons with him, from among the children of Iſrael, 
that he may miniſter unto me in the Prieſts office. 
Exod. xxvili. 1, Amariah the chief prieſt is over 
ou in all matters of the Lord. 2 Chron, xix, ir. 


or every high prieſt taken trom among men, is 


ordained for men in things pertaining to God. 
Heb. v. 1. | 
v And Tebadiah the ſon of Iſhmael, the Ruler 


of the houſe of Judah, for all the kings manters, 
2 Chron, Xix. 11, | 


VIII. 


And that thoſe who exerciſe the g. 7he Au. 
Power in one of them, are ſubje& roy f the 


thoſe who exerciſe the Power of the o- 


Powers 


Order, 


ther, in all matters depending on KS. thoſe of 
And likewife we fſce, that thoſe whoweorher, in 
d | have en reſpec- 


* A TREATISE of Laus cn. X. 


. „ eri 

ing to very Rules, and have ob- 
ſeived the Submiſſion that is due to each 
of the Powers of theſe two Orders. 


io 2 
Power of this King did not withhold 
the Prophet from ſpeaking to him with 
a force ſuitable to the Authority of the 
Miniſtry which he exerciſed; and that 
Prince received likewiſe the Correction 
with humility *. But on the contrary, 
when the fame Prophet had a mind to 
know the intention of that Prince con- 

ing the choice of his Succeſſor, 
and whether he meant that it ſhould be 
cither Solomon, or Adonijab, he ap- 
proached him with the Hu- 
mility and Reſpect, beſeeching him to 
Jet him know which of the two he 


would be pleaſed to make choice of to 


reign after him. 


® 2 Sam. xii. 
V x Kings i. 23. 
X. 
| It would be eaſy to bring other Ex- 
Pe „abamples of the like Ss, to ſhew how 
the Grover it is neceſſary to diſtinguiſh the Autho- 
mati. rity of the Spiritual Powers, from that 
of the Temporal Powers, and in what 
manner thoſc Perſons have exerciſed their 
Authority who have governed them- 
ſelves according to the juſt Rules, by 
confining themſelves to their own pro- 
per Miniſtry, without meddling with 
the other. * 3 = e De- 
ſign pro to have given this gene- 
F 
Religion, and of Civil Policy; that we 
may diſcern therein the Spirit and Uſe 
both of the one and the other; that 
we may ſee in it the Principles which 
reconcile them, and which diſtinguiſh 
them; and that we may be able to judge 
by all theſe Views, of the manner in 
which they concur to ſupport the Order 


of Society. wy 


It ma haps here occur to the 
, $ 

— — of Foy barn thought, that the Spiritual 
Power, Powers have made Rules concerning 
which relate Temporal Matters; ſuch as are in the 
Canon Law, thoſe relating to Contracts, 
Teſtaments, Preſcriptions, Crimes, the 
Order of Judicial Proceedings, the 


ee eee 
And that we likewiſe ſee Laws enact- 12. L 
ed by T Powers in Matters T 


purely Spiritual: Such as ſome Conſti- , 7m 
E e 


3 


Powers regulate Temporal Concerns. 
It a on the contrary, that at the 
eee w, where 
diſtinction is made between the Divine 
Laws and Human Laws, it is ſaid, 
that the Human Laws are the Laws of 
Princes: That it is by theſe Laws that 
the Rights to every thing which Man 
can poſſeſs are lated. And that e- 
ven the Goods of the Church are pre- 
ſerved to it only by the Authority of 
theſe Laws; becauſe it is to Princes that 
God hath given the 8 the 
Government in Temporal Things. 
Since therefore there can be nothing in 
the Canon Law which overturns this 


Rule, it follows that the Rules which 


we ſee in it concerning Temporal Mat- 
ters, are le of being reconciled 
with this g pe 3 which it is no hard 
matter to do, if we make reflexion on 
the Uſe which the Rules relating to 
Temporal Affairs have in the Canon 
Law. For we ſhall find that, for Ex- 
ample, the Rules concerning the Order 
in fudicia Procecdings relate to the Ec- 
cleſiaſtical Juriſdiction; That thoſe a- 
bout Crimes, eſtabliſh there the Cano- 
nical Puniſhments; that is to ſay, the 
Puniſhments which the Church enjoins 
for the Penance of Criminals: That 
the Rules which relate to Contracts, 
Teſtaments, Preſcriptions, and to other 
Matters of the like nature, relate to 
them only in reference to Spirituals; as 
| becauſe of the Prohibition of certain 
Commerces to Eccleſiaſticks, becauſe of 
the Religion of an Oath, and becauſe 
of the Uſe of Covenants for Churches, 
and particular Church-men, and becauſe 
of other Views of the like nature: That 
ſome of theſe Rules are only Anſwers of 
thePopes to Conſultations: And laſtly, that 
whatever Rules there are there which re- 
late purely to Temporal Things among 
Lay-men, ought to be conſidered only 
as Rules binding the Subjects of the 
Territories of the See of Rome, in 
which the Popes are Temporal Princes : 
And without the ſaid Territories, they 


Rules of Law, and other Matters of have no other Authority, than what 4 


the like nature. 


given them by the Princes who receive 
| the 
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5 . ding, themſelves, that the Princes 


thoſe 


© Of the Aatthbabd vy M LA 


we uſe of them among 
Concerning which it may be Sbletved 
that theſe fotrs of Conſtirutiots ih the 
Canon Law Noe Temporil Mat- ftrai 
ters, ſhew phainly enough that They are 
naturally derived from the N 
Authori ſering t o 
them * been taken Rf the A 
Law, altho' it be true that ſome of them 
are contrary to it. But it is not neceſ- 
fary chat we ſhould treat of that mat- 
ter in this place. 


jure defendit villas Foctefe? divino, an 
3 divinum * in ſcripturis divi 12 
mus: bumanum in legibus Regum. on 


ſſidet quod poſſi ? nonne jure hu + xp 
1 748 Jura autem huniana, jura Im- 


ſi ? humana 
— Rectores 1 — ag 
mano generi. 5 
As to the Regulations which Tem- 


Princes may have made touching 
— Matters; they have not ex- 


ended their Authority to the Spiritual 


Miniſtry that is reſerved to the Ecele- 
ſiaſtical Powers, but they have _w _ 
ployed their Temporal Authorit 
put the Laws of the Church in * 
tion, in the External Order of the Go- 
vernment of the Church. And even 
Ordinances which out Ki 
s Call Political Laws, tend on- 
to maintain the Exrernal Policy of 
— 
di it n 
e 


* Charles IX. Fax, 17. 1561; 
XIII. 
And likewiſe it appears from the Or- 


zeffors and ordain nothing in them, but what pro- 


7perly belongs to their Temporal Power, 


and call themſelves therein the Protec- 
tors, Guardians, and Defenders of the 
Faith, and ns a. of what the Church 
teaches and ordains v. 1 


* Nunnci- I. in July, 1543. 
XIV. 


Another aten raight be ſtarted in 


4 
» mie l.. relation to ſome Matters, Where it Nous 


_ tween the ſeem as if tlie Spiritual and pon the 


and Temp Juriſdiction eficroached one upon t 


2. 


> ther; As for Example, Heil che T em- 


poral ene takes Coghizance of 


He K. t of Poſſeſſion in Benefices: 


a 1 the Eccleſiaſtical Juriſdicti- 


on judges of Temporal Concerns be- 
tween Eccleſiaſtical Perſons. But as to 
what concerns the Poffeſſion of Bene- 


it 11 Marter purely of Temporal 
Vor. I. 


ritual 


ngs we examine more minutely the 


1. Two forts of Laus; Laws 


of joinin 1 to Authority, for pre- 
wa Ras of Molence, and for re- 
ftraining Uſurpets. And as to the Right 
N pou aſtical Perſons Have to 
OY 5 Matters in Cauſes 
Fern bet aſticks, it is a Privilege 
which Princes have to the 85 1 
uriſdiction, in favour of the 
Church. 
2.7 have endeavoured by What bas 
been faid in this and the a Mi 7 
ters, to give a General Idea of t 
of the Society of Ny upon 1 the 
Natural Foundations of the Order w van 
God hath eſtabliſhed in it: And to! 
that the firſt Principles of that rh 
are che two primary Laws: That the 
Ly op 185 link Men W dber 
iety are Conſequences of theſe 
two primar Laws . and that, the 
are likewiſe rhe Sources of all Duties 
and the Foundations of the different 
Kinds of Laws: we have begun 
to deſcend from thoſe Gerieral Princi- 
ples, to the Principles Which are pe- 
_— to the Civil Laws. It remains at 
— ent, before we procecd to ire 
5 116 Gel of rhck Laws da of 
the matters of which they 1 that 
arure 
and Spirit of Laws in general, and the 
Characters which diſtinguiſh theit dif- 
ferent Kinds; that we m nay thereby diſ- 
cover the Foundations of many Rules 
that are eſſential to the Knowledge and 
right Uſe of the Civil Laws: and this 
ſhall be the Subject Matter of the two 


following CP 


CHAP. XI 
Of the Nature and Spirit of Laws, 
and their different Kinds, 


The CONTENTS. 


Iniiutable, 
and Arbitrary Laws. The Natutt of 
theſe Laws. 

2. Example of Immutable Lars. 
J Example of Arbitrary Laws. 
Origine the Immutable Lars. 
f Origin of the Arbitrary Laws. 
The firſt Cauſe of Arbitrary Laus, the 
5 which ariſe from tht Immu- 
table Laws. 

7 Firſt Example, | 

Another Example. 

9. A third Example. 


10. Fourth Example. | 
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their Subjects. Juriſdhetion, which atohe has the Rigüt 
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11. The Immutable Laws implied in theſe 
forts of Arbitrary Laws. OI 
12. Second Cauſe of Arbitrary Laws, 

2 of which the Uſe has been in- 
13. The Natural Matters bave Arbitrary 


Laws, and the Invented Matters have 


Natural Laws. 
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A TREATISE of LAWS. Cnav. XI. 


Policy, baue their different Ends in the 
one, and in the other. | 

Difference between the Arbitrary 
Laws of Religion, and the Arbitrar 
Laws of Human Policy. 


14. Examples. 3 a N 
If. Few Arbitrary Laws in Natural = the Affairs between private Per- 
Matters. e „ 
16. Many Arbitrary Laws in Arbitrary 42. The Civil Law. 
Matters. 5 43. Divers ways of concei ving the Laws 
17. Two ſorts of Arbitrary Laws, thoſe which . the Civil Law. 
which are Conſequences of the Natural 44. Diviſion of Laws in the Roman 


Laws z thoſe which regulate Matters 
that are invented. | 

18, Four ſorts of Books which contain the 
Arbitrary Laws obſerved in this King- 
dom: The Roman Law, the Canon 
Law, the Ordinances, the Cuſtoms. 


19. The particular Rules of the Law of 


Nature, are no where collected but in 


the Body of the Roman Law. 
20. The 7. ice and Authority of all 
Laws : The Difference between that of 


1 Laws, and that of Arbitrary 
Ws. ONES e e 
21. Remarks on the Diſtinction of Immu- 
table Laws, which admit neither of 
Diſpenſation, nor Exception, and of 
| rbſe which do admit of them, _ 
22. Foundation of Exceptions and 
Diſpenſ/ations, and 7400 Nature. 4 
23. importance of diſtinguiſbing the 
Nas, and the Spirit of the 2 5 
24. Example of the conſequence of diſtin- 
guiſbing between Immutable Laws, and 
I dong of Silly 6 Nabi 
25. of violating a Natura 
"To, under pretext of preferring it to 
an Arbitrary Law. | 
26. Example. „ 5 
27. Diſcerument of the Spirit of the Laws 
neceſſary for deciding Dueſtions.  -. 
28. Neceſſity of fludying the Laws of 


29. Two ſorts of Natural Rules: Ex- 
amples both of one and the other ſort. 
30. Natural Laws which ſeem ſometimes 

446 5 they were aboliſhed. . 
31. Different Effects of ſome Natural 
Laws. 3 T 
32. Laws Divine and Human, Natural 

and Pofitive. 
33. Remark on the words, Divine Laws. 
34. Diſtinction of Laws of Religion, and 
of Laws of Policy. $4 
35. Religion and Policy have Laws in 
common, and each of them hath its pro- 
per Laws : Examples of theſe three 

orts. 

1 The Laws common to Religion and 


Nature : The Cauſes of this Neceſſity. 


ſequences of the two Fundamental Laws, 
| I | 


Law. 

47. Divers ways of dividing the Laws, 
_ 3 Fs = 

46. Written Cuſtoms. 

3 Two ſorts of Principles; one, of thoſe 
which may be reduced into Rules, and 
the other of thoſe which cannot be fixed 
into Rules. 1 4 

48. Remark on theſe two ſorts of Princi- 

ples: Tranſition to the following Chap- 
ver. | | | 


| . LL the different Ideas which it is 1. Two fer. 


poſſible to conceive of the ſeve- Law: ; 
orts of Laws that are expreſſed by =” 1” 


the Names of Divine and Human Laws, 4 


Natural and Poſitive, Spiritual and Tem- trary Laws. 
poral, Law of Nations, Civil Laws, The Nature 
and by all the other Names that can be F ***/ 


* 


given them, may be reduced to two 
inds, which comprehend all Laws of 
what nature ſoever; One is, of the 
Laws which are Immutable; and the 
other, of the Laws that are Arbitrary. 
For there is not any one Law but what 
has one or other of theſe Characters; 
which it is of moment to conſider, not 
only for 1 aright this firſt 
u Diſtinction of Laws into theſe 
two Kinds, which ought to precede the 
other ways of diſtinguiſhing them; but 
becauſe it is theſe two Characters which 
are the moſt eſſential part in the Na- 
ture of all Laws: And therefore the 
Knowledge of them is neceſſary, and of 
great uſe in the Study of the Civil Law. 
The Immutable Laws are ſo called, 
becauſe they are Natural, and fo juſt at 
all times, and in all places, that no Au- 
thority can either change, or aboliſh 
them: And. the Arbitrary Laws are 
thoſe which a Lawful Authority ma 
enact, change, and aboliſh, as there is 
occaſion. | 0 
Theſe Immutable, or Natural Laws, 
are all of them ſuch asare neceſſary Con- 
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Of the Nature and Spirit Laws, &c xxx 


and which are ſo eſſential to the En- 
I ts which form the Order of So- 
ciety, chat it is im le to alter them, 
withour deſtroying the Foundations of 
the ſaid Order: And the Arbitrary Laws 
are thoſe which may be differently eſta- 
bliſhed, changed, and even quite abo- 
liſhed, withour violating the Spirit and 
Intent of the Fundamental Laws, and 
without deſtroying the Principles of the 
Order of Society. 
2. Exam- Thus, ſeeing it is a conſequence of 
* of Im-the firſt Fu 15 Log that "ob 
ought to obey the Higher Powers, 
8 on it 1s 1 4 that — eſtabliſhed 
them; and becauſe it is a conſequence 
of the ſecond Fundamental Law, that 
we ought to do Harm to no Man, and 
that we ought to render to every one 
his Due; and becauſe all theſe Laws 
are eſſential to the Order of Society 
they are for this rcaſon Immutable Laws. 
And it is the ſame thing with reſpect to 
all the particular Rules, which are eſ- 
ſential to this Order, and to the En- 
ements which follow from the firſt 
aws. Thus, it is a Rule eſſential to 
the Engagement of a Tutor, that he 
being in the place of a Father to the 
Orphan who is committed to his charge, 
he ought to be careful in looking after 


the Perſon. and the Eſtate of the ſaid Or- ceſſity of arbitrary Laws; it is a Natu- l. 


han; and it is likewiſe an Immutable 
Law, that the Tutor ought to take this 
care. Thus, it is a Rule eſſential to the 
E ment of the Perſon who borrows 
ſomething belonging to another, that 
he ought to preſerve it; and it is alſo 
an Immutable Law, that he ought to 
be anſwerable for the Faults which he 
commits contrary to this Duty. 


III. 


* # 


3. Example But the Laws concerning Matters 


ef Arbicra- which are left indifferent by the two 
Lans primary Laws, and the Engagements 
which are conſequences of. them, are 
Arbitrary Laws. Thus, ſeeing it is in- 
different with reſpe& to the two Pri- 
mary Laws, and the Order of Engage- 
ments, whether there be five, ſix, or 

ſeven Witneſſes to a Teſtament : whe- 
ther Preſcription be acquired in twenty, 

ny or forty. years: whether Mone 
be of a higher or a leſſer Value: Theſe 
are only Arbitrary Laws, which regu- 
late theſe ſorts of things, and they regu- 
late them differently according to the 
Times and Places. 


5 
It appears from this firſt Idea of the 


Nature of Immutable Laws, that they mwadle 
derive their Origine from the two prime e. 
Laws, of which they are only an Ex- 
tenſion: and that, for Example, the 
Natural Rules of Equity which have 

been obſerved, and the others of the 

like nature, are nothing elſe but what 

the Spirit of the ſecond Law demands 

in every Engagement, and what it points 


out to be ellential and neceſſary to it, 


V. | 

As for the Arbitrary Laws, we may g. Orig 
remark two different Cauſes which have e Abi 
rendred the uſe of them neceſſary in So- £2*+ 


ciety, and which have been the Sources 


of that infinite multitude of Arbitrary 
Laws which we (ce in the World. 


VI. 

The firſt of theſe two Cauſes is the 6. 7% 6 
neceſſity of regulating certain Dithcul- C-»/ of | 
ties which ariſe in the Application of agg A 
the Immutable Laws, when the ſaid Pu, 
Difficulties are ſuch as that they cannot which e 
be provided againſt but by Laws, anden we | 
when the Immutable Laws do not re- vc 
gulate them. We ſhall be able to judge 


of this ſort of Difficulties by ſome Ex- 
amples. | 
VII. 


Thus, for a firſt Example of the Ne- 7. ry Ex. 


ral and Immutable Law, that Fathers 
ought to leave their Eſtates to their 
Children after their Death: and it is al- 
ſo another Law which is commonly pla- 
ced in the number of the Natural Laws, 
that one may diſpoſe of his Goods by a 
Teſtament. If we give to the firſt of 


theſe two Laws an Extent without any 


Bounds; a Father may diſpoſe of no- 
thing by Teſtament: and if we extend 
the ſecond Law to an indefinite Liberty 
of diſpoſing of all by Will, as did the 
antient, Roman Law; a Father may ex- 
clude his Children from having any 


Share in his Inheritance; and may give 


all his Goods to Strangers. 

Me ſee by theſe Conſequences, which 
are ſo oppoſite to one another, and 
which would follow from theſe two 
Laws taken in an indefinite Extent, that 


it is neceſſary to ſet ſome bounds both 


to the one and the other, which 
may reconcile them together. And if 
all Men did govern themſelves by Pru- 
dence, and by the Spirit of the firſt 
Laws, every one would be a juſt Inter- 
preter of what the Law, by which 


Children ſucceed to their Parents, de- 
mands of him in particular, and like- 
wiſe of what he is obliged to by vertue 

| of 
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late Which t owe 
oth e e Te not juſt 
to leay 


an indefinite Liberty to thoſe 


28 ec. 
K e teducing 


| cling 
= into Rules common to all Men, 


an Arbitrary 11 which 

ST oper the liberty of diſpoſing 

ill ro the prejudice OT Children: 

and which might Pre to them a 
certain Portion of the Goods of their 


Parents, which it ſhould not be in the 


of their Parents eh 70 them 


| ofe dnd it his Pottion, xed by an 
Arbitrary Law, which is termed. the 
Legitime, or Filial Portion. 3 


VII. 


— Thus, for another Example, it is a Na- 
Example. tural and Immutable Law, that he who 


is the Owner of a Thing, "ſhould always 


continue to have the Propert of it, until 
he has diveſted himſelf of it 


voluntarily 
or that he be diveſted of it by ſome one falt 


and legal way: and it i like hah 


ther Natural and Immutable Law, os 
Poſſeſſors ought not always to 
danger of being moleſted in their Po. 
ſeſſion for ever; and that he who has 
been in Poſſeſſion of a thing for a 
time, ſhould be looked upon as, the 
Owner of it; becauſe Men are natural- 
ly careful not to abandon to others 
what belongs to them, and becauſe we 


ought not to preſume without Proof, | 


that a Poſſeſſor is an Uſur 

If we extend too far the firſt of theſe 
two Laws, which declares chat the 
Owner of a Thing cannot be deprived 
of it but by * itles and 8 


ances; it will follow, that whoſoever 


can ſhew that either he himſelf, or they 
from whom he derives his Rip fir, have 
been Owners of an n Eſtate, | tho' they 


_ 
8 
. 


cr. And if | we extend 
roo far the Rul, it be 
preſumed that e Owners 
of what th be gui 
of Injſtice, by ca my the 
not to Eh: an 
Tr is evi 1 


by 


theſe _ TIN 


e Prog CINE, Gap the 
= iy 


ht within a 
' certain Au and 5 that time 


the Poſſeſſors, who h been mo- 
leſted in their Poſſeſſion, ſhould be 
maintained in it. And this is what bas 
been done by the Arbi Laws, 
which ſertle the Times of eſcriptions. 


IX. ; 


S Exam . it u as; 4 third 
N TOP and Immutable 74 that Per N 


ſons who have not as yet 
firm and ſteddy uſe f their 
for want of f Agr Inſtruction, and Ex- 
d not have the 2 
ent of their Eſtates and Affairs: 
that they fy ay have it "her the ul 
have acquired Reaſon and N 
enough. But ſeeing Nature doth not 
produce in all Nies at the ſame 
that ripeneſs of Reaſon which is noecſ- 
fary for the n of Affairs, and 
that it Soy ſooner in ſome, and later 
in others; in order to ee this Law 


do a 


to Uſe, it has been 
make an Arbitrary Law, for ali L 
Rule that might be common to all 

the Civil Laws of ſome EO 


Aa eft it to the Fathers, to 
to What Age their Children ſh 
main under the Conduct of a . : 


and in other Countries they have fixed a 


certain Period of Age, under which 
perſons were to be in that State which 
is called Minority, and above which 
they were to be reputed Majors. 


« Is under Tutors and. Governors until the time 
appointed of the Father. Gal. iv. 2. 


} 
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| X. 
10. f Thus, for a laſt Example, it is a Na- 
. tural Law, that he 8 buys ſhould 
not take advantage of the Neceſſity of 
the perſon who ſells, and that he ſhould 
not at too low a Price b. But be- 
cauſe it would be a thing of troubleſome 
conſequence in Trade, to annul all the 
Sales where a Thing is ſold under its 
true Value; it has regulated by 
an Arbi Law, that Sales ſhould not 
be diſſolved on the account of the low- 
neſs of the Price, except in the caſe 
where Lands and Tenements are ſold for 
leſs than the half of the juſt Value. 
And the Laws connive, for the Pub- 
lick Good, at the Injuſtice of Buyers, 
where the done is leſs than the 
half of the Value, unleſs there be other 
particular circumſtances in the Sale 
which may make it neceſſary to reſcind 
=” 
And if thou ſell t unto thy neighbour, or 
duyeſt ought of thy branes — ye ſhall not 
one Leu. xXv. 14. 


A. 
11. Te We muſt obſerve in all theſe Exam- 
ng mn ples, and others of the like kind of Ar- 
pled bitrary Laws, which are Conſequences 
- theſe ſors Of the Immutable Laws, that every one 
of 4rbirra- of theſe Arbitrary Laws hath two Cha- 
7 L. rafters, which it is of importance to diſ- 
cCcern, and to diſtingniſh in them, and 
which make as it were two Laws in 
one. For in theſe Laws, there is one 
of what they ordain -which is 
of the Law of Nature, and there is a- 
nother part of them which is 99 2 
Thus, the Law which regulates the Fi- 
hal Portion of Children includes two 
Diſpoſitions z one which enacts, that 
Children ſhould have a Share in the In- 
| heritance of their Fathers, and this is 
an Immutable Law : and the other, 
which regulates this Portion to a Third, 
or a Moiety, or more, or leſs ; and this 
is an Arbitrary Rule. For it might have 
beeneither two Thirds, or three Fourths, 
if the Lawgiver had thought fit to ſet- 

tle it fo. | 
XII. 


12. gend The ſecond Cauſe of the Arbitrary 
ans Laws, was the Invention of certain 
Laws, > Uſages, which were thought to be uſe- 
Matters of ful in Society. Thus, for Example, 
which the Fiefs have been invented, Quit-Rents, 
uſe has Annuities, the Right of Redemption, 
been in- 

e, like Nature, the Eſtabliſhment of which 
was Arbitrary. And theſe Matters, 


which are the Invention of Man, and 


Subſtitutions, and other Uſages of the 


xxxi — 


which may be termed for or. 8 
Arbi atters, are regulated by a 
vaſt —. 15 of Laws of the ſame Ag 
ture. ; 

Thus, we ſee in Society the Uſe of 
two ſorts of Matters. For there are 
ſome which are ſo Natural, and ſo E(- 
ſential to our moſt common Wants, 
that they have been always in uſe, in all 
Places, ſuch as Exchange, Letting and 
Hiring, a Depoſitum, the Contract of 

and many other Covenants z Guar- 
dianſhips, Succeſſions, and many other 
Matters: and there is alſo the Uſe of 
Matters that are invented. But it is to 


be obſerved, that even thoſe Matters, 
of which Men have invented the Uſe, 


have always their Foundation in ſome 
Principle of the Order of Society. 
Thus, for Example, Fiefs have their 
Foundation, not only in the General 
Liberty of making all ſorts of Cove- 
nants, but alſo in the Advantage which 
redounds to the Publick, by engaging 
in the Service of the Prince, in the 
time of War, thoſe to whom Capital 
Fees and Meſne Fees have been given, 
and their Succeſſors. 8 
Thus, Subſtitutions, or Entails, are 
founded upon the General Liberty 
which every one has to diſpoſe of his 
Eſtate, on the view of preſerving the 
Eſtate in Families, the Conveniency of 
taking away from certain Heirs, Exc- 
cutors, or Legataries, the Liberty of 
diſpoſing b Wil, of which they might 

e ** = uſe, and other Motives of 
the like nature. 


XIII. 


It is to be obſerved likewiſe on the 13. 1. 
ſubje& of theſe matters which hayeNtwal 


been invented by Men, that although it 


have Arbi- 
would ſeem, that they ought to be re- a 


gulated wholly by Arbitrary Laws, yet and the in- 
nevertheleſs they have many Immutable v 
Laws relating to them: in the ſame zan 


ave Na- 
manner as we ſee that the other Mat- al raw. 


ters, which may be called Natural, are 


not only regulated by Natural and Im- 


mutable Laws, but that they have alſo 


Arbitrary Laws. 


XIV. 

Thus, it is an Immutable Law in the 14. Exam- 
Matter of Fees, that we ought to ob-. 
ſerve in them the Conditions regulated 
by the Title which contains the Grant 
of the Fee. Thus, in the Natural Mat- 
ter of Tutorſhips, it is an Arbitrary 
Law that hath fixed the Number of 
Children which exempts from that Of- 
fice. So that it appears by theſe —— 

| ples, 


od one rr 
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tady taken notice of, that in all Mat- 

ters, both Natural and others, there is 
a Mixture of Immutable Laws, and of 
Arbitrary Laws: _ Hg 


ples, and by others which have been al- 


ms, bei 

alſo, and different in divers Places: 
and we ce likewiſe in the Arbitrary 
Matters which are regulated by the Or- 
dinances, thar almoſt all their Rules arc 

alſo Arbitrary. E-4 5 

| "a XVII. | 
17- 1 Arbitrary Laws are therefore of two 
fort: of 4 ſorts, according to the two Cauſes 


greateſt 
ry 


Len theſe Which have given riſe to them. The 


which are firſt is, of thoſe Arbitrary Laws which 
Canſequen= have been Conſequences of the Natural 
2 - Laws; ſuch as thoſe which regulate the 
Lows 1% Filial Portion of Children, the Age of 
whichregu- Majority, and other Matters of the like 
late Mat- nature. And the ſecond is, of thoſe 
r that Laws that have been invented for the 
„ Regulation of Arbitrary Matters; ſuch 
1 as the Laws which ſettle the Degrees of 

Subſtitutions, and the Rights of Relief 


in Fees, and other the like matters. 


XVIII. 
18. Fur All the Arbitrary Laws of theſe two 


forts of Kinds are contained in four ſorts of 


Books which Books, which are made uſe of in 
—_— France; and that is, the Books of the 
Laws ob. Roman Law, the Canon Law, the Ordi- 
ſerved u nances, and the Cuſtoms. From whence 


this thy we may diſti uiſh under another View, 
dos; 
Roman 


four kinds of Arbitrary Laws that are in 


ale uſe in this Kingdom. 
Conan The firſt riicgds ſome Arbitra- 
the Ordi- ry Laws of the Body of the Roman 


nances, 


" _— aw which have been received in this 


Kingdom, and which derive their Au- 
thority with us from the uſe which we 
give WE ſuch as, for inſtance, that 
aw which has been already taken no- 


the Body of the Roman Law, and of 


tice of, touching theReſciſſion of Sales 
on account of Loſs ſuſtained by the Sale 
in more than the half ot the real Value; 

the Laws which late the Formali- 


ties of Wills and T nts, the Time 


of Preſcriptions, and the other Laws of 
that -kind which are recaved either 


throughout the whole Kingdom, or on- 
ly in ſome Provinces. ,. 4 ., 


The ſecond fort ie, that of the Arbi- 
trary Laws which are taken out of the 
Canon Law, and received in uſe with 
us. Such are many Rules relating to 
Church Benefices, and other Eocleſia- 
ſtical Matters: and ſome of them even 
in Matters of the Civil Law. 

The third is, of the Arbitrary Laws 


' which are eſtabliſhed by the Ordinan- 


ces of our Kings. Such as thoſe which 
regulate the Rights of the Prince's De- 
meſnes, the Puniſhments of Crimes, the. 
Order of Judicial Proceedin ma- 


ny other Matters of ſeveral kinds. 


The fourth ſort of Arbitrary Laws, 
conſiſts of thoſe which we call Cuſtoms, 
ſuch as we ſec in moſt of the Provinces, 
and which regulate ſeveral Matters 
ſuch as Fiefs, the Community of Goods 
between Huſband and Wife, Dowers, 
the Filial Portions of Children, the 
Right of Redemption by one of the 


Family, the Right of Redemption of 
Fiefs, and many others. And all theſe 


Cuſtoms are ſo many arbitrary Laws, 
whieh, in relation to the ſame matters, 
are different in divers Places. And be- 
cauſe theſe Cuſtoms were a kind of 
Laws, which not being written, were 
8 only by Uſe; and that this 
Jſe was often uncertain, our Kings have 
cauſed to be collected together, and re- 
duced into Writing, in each Province, 
and in each Place, the Cuſtoms which 
were there received; and have given 


them the Sanction of Laws and Rules. 


XIX. . 
We have then in France, as there is 19, 75. 
in all other Countries, the uſe of Natur particula- 
ral Laws, and of Arbitrary Laws. But Re che 


with this difference between theſe two 29 


ſorts of Laws, that all the Arbitrary j, ws 


Laws which we have, Pap. contained collected 
in the Ordinances, and in t 


e Cuſtoms, b in te 


and in ſuch Arbitrary Laws taken out AA 


| Law. 
the Canon Law, as we obſerve as Cuſ- _ 


toms; all theſe Laws have a certain and 
fixed Authority. But as for the Laws 
of Nature, ſeeing we have no where 
the Detail of them except in the Books 
of the Roman Law, and that they are 
placed there not in the beſt Order, and 


I mixe 
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mixed with many other Laws which 
are neither Natural nor in uſe with us; 
their Authority is ſo weakened by this 
Mixture, that many perſons cither are 


not willi or not capable to diſcern 
that which is certainly Juſt and Natu- 


ral, from that which Reaſon and our 
Practice do not admit of. Concerning 
which Matter, the Reader may obſerve 
what hath been ſaid of it in the Pre- 
face to this Book. 


20. Th Tt is Caly to perceive from this Diſ- 
Fuſtice and tinction of Natural Laws and Arbitra 
Fal, LAWS, and from the Remarks whic 
the difs. have been made on theſe two kinds of 
rence be- Laws, what are the different Characters 


Tween that of their Juſtice and of their Authority. 


that of A.- Authority of Laws, which gives them 
2 the Force which they ought to have 
cConſider, and to diſtinguiſh what is · the 
Juſtice and Authority of Natural Laws, 
and what is the Juſtice and Authority of 

Arbitrary Laws. 

The Univerſal Juſtice of all Laws, 
conſiſts in the relation which they have 
to the Order of Society, of which they 
are the Rules. But there is this diffe- 
rence between the Juſtice of the Laws 

of Nature, and the Juſtice of Arbitrary 


Laws, that the Laws of Nature _ 
mary Laws, and 


eſſential to the two Pri 
to the Engagements which are Conſe- 
uences of them, they are eſſentially 
Juſt: and that their Juſtice is always 
the ſame, at all times, and in all places. 
Bur the Arbitrary Laws being indiffe- 
rent to theſe Foundations of the Order 
of Society, ſo that there is not any one 
of them which may not be altered, or 
aboliſhed, without overturning the ſaid 


= Foundations; the Juſtice of theſe Laws 


conſiſts in the particular Advantage that 
is found by r them, according 
as the Times and the Places may re- 
quire. on 
The Univerſal Authority of all Laws 
conſiſts in the Divine Appointmenr, 
which commands all Men to obey them. 
Burt as there is a difference between the 
Juſtice of Natural Laws, and the Juſ- 
tice of Arbitrary Laws; fo likewiſe 
their Authority is diſtinguiſhed in a 
manner ſuited to the difference of their 
_ Juſtice. my f 


The Laws of Nature bein juſtice 


it ſelf, they have a Natural Authority 


over our Reaſon. For it is given us for 


no other end but that we may diſcern 


Tas _ Truth, and may ſubmit to 
OL. I. . 


c 


«44 
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it. But becauſe all Men have not al- 
ways their Reaſon clear enough for diſ- 
cerning this Juſtice, or their Heart up- 
right enough for obeying it, Civil Po- 
licy gives to theſe Laws another Em- 
pire over Men, ind ent on their 
Approbation of them, by the Authority 
of the Temporal Powers, who compel 
Men to obey them. But the Autho- 
rity of the Arbitrary Laws conſiſts pure- 

in the Force which they derive from 

e Power of thoſe who have a Right 
to make Laws, and in the Appointment 
of God who commands Obedience to 
be paid to them. 

This difference between the Juſtice 
and Authority of Natural Laws, and 
that of Arbitrary Laws, hath this ef- 
fect; that whereas Arbitrary Laws can- 
not be naturally known unto Men, they 
are Facts which Men may be ignorant 
of: but the Laws of Nature being eſ- 
ſentially juſt, and the Natural Object of 
Reaſon; no man can ſay, that he wants 
the Light of Reaſon which teaches us 
them. For which reaſon, Arbitrary 
Laws do not begin to have their effect, 
till after they have been promulged. 
But the Laws of Nature have always 
their effect, without any Promulgation. 
And ſeeing they can neither be chang- 
ed, nor aboliſhed, and that they have 


their Authority from themſelves, they 


are always binding upon Men, and no 
one can pretend Ignorance of them. 


xXI. 

But although the Natural, or Immu- 21. R. 
table Laws be eſſentially juſt, and that art ov 
they cannot be changed ; yet we muſt 4 7 


tion 


| 1 Im- 
take care not to imagine from this Idea ni. Fug 


of Natural Laws, that becauſe they are Laws, 
Immutable, and ſuffer no Change, that which ad. 
therefore they are ſuch, as that there 1 
can be no Exception to any one of the A _ 
Laws which have this Character. For Exception, 
there are many Immutable Laws which #4 f theſd 
admir of Exceptions and Diſpenſations, = 
and yet do not loſe the Character of n. 
Immutable Laws; as on the contrary, 

there are many of them which admit of 

no Diſpenſation, nor Exception. 

This Difference, which diſtinguiſhes 

theſe two ſorts of Laws, hath its Foun- 

dation in this, that Laws have their 

Juſtice and Authority, only becauſe of 

the relation which they bear to the Or- 

der of Society, and to the Spirit of the 

two Fundamental Laws: So that if it 


- happen, that the Order of Society, and 


the Spirit of thoſe Fundamental Laws, 

require that ſome of the Immutable 

Laws be reſtrained cither by Exceptions 
E a 


or 
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or by Diſpenſat 
Nag * 
changed without violating Spi- 
rit, and the ſaid Order, they do not ad- 
mit either of Diſpenſation, or Exc 
tion. But even the Laws which do ad- 
mit eſtricti do not for 
that reaſon ceaſe to be immutable z for 
it is till true that they cannot be abo- 
eee 
irrevocable Rules, a they 
be leſs general becauſe of ee Rac 
tions and Diſpenſations All theſe I 
by ſome Examples. 
Thus the Laws which enjoin Honeſ- 
Fidelity, Sincerity; and which for- 
bid Deceit, Fraud, and all manner of 
Tricking, are Laws which can admit of 
no Diſpenſation, or Exception. 


Thus, on the contrary, the Law 
which admits of a 


rbids ends 
Diſpenſation in the cale of a Judicial 
Oath, when it is neceſſary to give Teſ- 
timony to the Truth : and an Oath is 
alſo made uſe of as a Corroboration of 
ement of thoſe who are ad- 
mitted into Offices. . 


Thus the Law which commands the 
Performance of Covenants, ſuffers an 


Ls tion and Diſpenſation in the caſe 
of a 
to his own prejudice. 

Thus the Law which ordains the Sel- 
ler to warrant what he has ſold againſt 
the Pretenſions of all others who may 
claim a Right to it, allows the Parties 
to derogate from this Warranty, by an 
expreſs, Arden to diſcharge the Sel- 
ler from all other ien that 
againſt * own Fact and Deed : either 
becauſe he ſells on this conſideration at 
a lower. Price, or for other Motives, 
which make it juſt that he ſhould be 


freed from, the Warranty. { 
n 
32, The It is caly to perceive by theſe few 
ion 


Inſtances, that theſe Exceptions and 
Diſpenſations have their Foundation in 
the Spirit of the Laws: and that they 
themſelves are other Laws, which do 


not alter the Character of the Immuta- 


ble Laws to which they are Exceptions. 
And that thus all the Laws are recon- 
ciled one with another, and * among 
themſelves by the, means of that com- 


mon Spirit which is the Juſtice of every 


one of them. For the Juſtice of eyery, 
Law is included within its proper 
Bounds, and none of them extends to 
what is otherwiſe regulated by another 
in all ſorts of 


Law. And it will a f 
— —— — 


inor, who engages himſelf raſhly 


LAWS. Crap, XI. 


upon ſome Law. So that we muſt con- 
ſider the Laws which admit of Excep- 
tions, 3 General adage ON — 
ev | | Common 
and the Low which make the — 
tions and Diſpenſatians, as Particular 
Laws, which are liar to certain 
Caſes: but both the one and the other 
are Laws and Rules equally juſt, ac- 
cording to their Uſe — their E | 


XXIII. 


All theſe Reflections on the Diſtinc- 23. The 
tion of Immutable Laws, and Arbitrary I 
Laws, on their Nature, their Juſtice, 7, «x 
their Authority, ſhew plainly of what character, 
importance it is to conſider, under "7 [= 
ru 
ſign of all theſe Laws: to diſcern whe- 


theſe Views, what is the Spirit and De- 


ther they have the Character of Immu- 
table Laws, or of Arbitrary Laws: to 
—_—_—_— between the General Rules, 
and the Exceptions to them, and to 
make the other Diſtinctions which have 
been remarked; and the ſame may be 
ſaid of the Diſtinctions which ſhalt be 
— Leue ES it 

ears plainly en | rience, 
that —— 3 l more 
natural and more real, than the Founda- 


tions of all theke Remarks, many ſeem 


either to be ignorant of them, or to de- 
ſpiſe them; and do not ſo mueh as per- 
ceive the bare difference between the 
Immutable Laws, and the Arbitra 

Laws. So that they conſider them all 
without diftinEtion, as having the ſame 
Nature, the ſame Juſtice, the ſame Au- 
2 and m _ For fee- 
ing they: compole all of them ther 
= Des Medley of Rules ochre 
all Matters, both Natural and loved? 
and that they have only one common 


Name of Laws, they miſtake in this 
Medley the Characters which diſtinguiſh 


_— _ often * 9 for 
| it ws, ally when 
the ſaid - ig have not dle Pede of 
the firſt Principles on which they de- 
nd, and that they are only remote 
2. of them. For not 
ceiving in that caſe: the Connection 
which the ſaid Rules haue to their Prin- 
ciples, they do not diſcover the Foun- 
dation, and the Cortainty of their Trurh. 
And ſince on the contrary, Arbitrary 
Laws are always clear and evident, be- 
cauſe they are written, and contain onl 
ſenſible Diſpolitions, which for the 
moſt part are comprehended without 
renſoning; moſt men recoive a much 
ſtronger Impreſſion from n 
0 


_ 


Laws, and be apt to 
Arbitrary 


Laws. 


_ eſpeciall 


of this 


Of the Nature and Spirit of Laws, &c. 


of Arbitrary Laws, than from Natural 


Rules, which do not ſo ſenſibly affect 
the Mind. And when it happens that 
Perſons, whoſe Judgment is not ſo ex- 
act, and whoſe Memories are ſtuffed 
with a great number of Laws of all 
kinds, want this View, and do not 
make the Reflections that are neceſſary 
for a right Uſe of the Laws, and for 
ving to every one of them its juſt ef- 
Re, there is great hazard of their con- 
ſidering them under falſe Views, and 
of making wrong Applications of them z 
i do, to Gat ue nw, oe fo 
o, to find out Laws, not for 
The th rt of Reaſon, but of the Par- 
whole Cauſe they have eſpouſed ; and 
then they have no other View but to 
give to the Rules an Extent ſuited to 
the Senſe which may moſt ſerve their 
Intereſt. 1 
It is eaſy to ſee by Experience the 
ways in which perſons go aſtray who 


thus confound the Laws: And we 1 4 


eive by barely reflecting on the dif- 
nt Sentiments of People touching 


| Queſtions of all kinds, that thoſe who 


fall into an Error, are e in 
it for want of ſome one of theſe Views: 
And that thoſe who reaſon juſtly, diſ- 


cover the Truth, only becauſe they diſ- 


cern the Ways of r of 
chuſing, and of applying the Rules, 
and that even when they do not reflect 
on the Natural Principles which enable 
them to make this Judgment. | 


ople may 
ncy, that of all the things 
neceſſary to be conſidered in Laws, there 
is nothing more eaſy to be perceived 
than the diſtinction of thoſe which are 


Natural and Immutable, and of thoſe 


which are Arbitrary; and that it may 
ſeem impoſſible to miſtake for the want 


by reaſon of their not diſcernin 
matters, although ſo eaſy to be done. 
All thoſe who have any knowledge 


of the Roman Law, may remember that 


Law that is taken out of one of Papi- 


nian's Deciſions, which ſays, that the 
Pupillary Subſtitution excludes the Mo- 
ther from her Legal Portion of the In- 


heritance. That is to ſay, that if a Fa- 
Vo L. J. 


teſtamentum dicit, quia 


endeavour, as moſt 


iew : It is of moment to ſnew, 

by a very remarkable Example, that 

there is often danger of eople's ay. : 
thele 


ther ſubſtitutes either a Relation, or a 

„to his Son, to ſucceed him 
in caſe he dies before he arrives at the 
Age of Puberty ; the Perſon fo ſubſti- 
tuted ſhall ſucceed him, even altho' the 
Mother of this Child had ſurvived him: 
And by this Subſtitution, ſhe will be 
deprived of her Legal Portion of her 
Child's Inheritance e. 


* Sed nec impuberis filii mater, inofficioſum 
ter hoc ei fecit. & ita 
Papinianus reſpondit. J. 8. 5. sf de inoff. tefl. 


This Deciſion is founded upon this 
Reaſoning of Papinian z that it is not 
the Son who deprives his Mother of his 
Goods; but that it is the Father, who 
by vertue of the Liberty which he had 
to diſpoſe of them, has made them go 
to the Subſtitute, 
If we examine this Deciſion, it will 
appear that the ground of the Queſtion 
was the apparent Oppoſition betwe ena 
Natural Law, and an Arbitrary Law : 
And that the Arbitrary Law, which 
ve leave to the Father to ſubſtitute, 
y an extenſion of that Liberty even to 
deprive the Mother of 1 Por- 
tion, and to tranſmit the $ to the 
Subſtitute, was preferred before the 
Natural Law, which calls the Mother 
to the Inheritance of her Son. 


I do not here quote this Example, 


with deſign to leſſen the juſt Eſteem 


that is due to ſo celebrated a Lawyer. 
But it is known that he gave this Judg- 
ment, according to the Principles of 


that ancient Law of the Romans, which 


favoured the Liberty of diſpoſing by 
Teſtament, and which at firſt went to 
that Exceſs, that Fathers could diſinhe- 
rit their Children without cauſe. Ir 
was by the Spirit of this Principle, thar 
he invented that Subtilty, that it was not 
the Son who did this wrong to his Mo- 
ther, but that it was the Father; ia 
pater hoc ei fecit. | 
Thus, this Deciſion being founded 
only on the Principle of this unbound- 
ed Liberty of diſpoſing of one's Eſtate 
by Teſtament, even to the deprivin 
hildren of their Filial Portion, whic 


is a Principle that is neither natural, nor 


in uſe with us; we ought not to take 
for a Rule a Subtilty, which to favour 
this Principle, deprived the Son of his 
Legal Portion of the Goods of his Fa- 
ther, and the Mother of her Legal 
Portion of the Goods of her Son: For 
this Deciſion made all the Goods of the 


Teſtator to go to the Subſtitute, with- 


out allowing the Son to tranſmit any 


part of it to his Heirs. 
e 2 


We 
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precext of and as it 'woul 


We! may therefore place this Subrilty 


which we teject, becauſe it is reecived 
with us only as written Reaſon, and 
becauſe Subtilties being contrary to Na- 
tural , are contrary to Reaſon. 
And altho there be no occaſion to quote 
any Authority, to prove that we ought 
to prefer * ight to theſe Sub- 
tilties, yet may tound this Truth 
on the — — the ſame Lawyer, 


who in another Q 1 much of the 


ſame nature, has decided in favour of 
Natural Right. It was in the Caſe of 
another Subſtitution, made by a Grand- 


father to his Grand-ſon, in caſe he 


_ dic before he attained to the Age 
of thirty years, in which caſe he order- 
ed, that lde God ſhould be reſtored 
* Son of this ea Uncle to the 
child. The caſe happened, he 

Hed before the Age of thirty, but left 
Children. And from this circumſtance 
Papinian decided in favour of theſe Chil- 
dren, that the Subſtitution was annul- 
led; for this 9 that it was equita- 
ble p conjecture, that the Teſtator had 
not fufficiemly exp explained his Intention, 
and that altho he had made no mention 


of the Caſe of his Grand- ſon having any 


yet he did not intend to de- 


pow thoſe Children of thejr 40k $ 


etitance 4. Such aCon PRs th 
in the firſt Caſe of the up "Har 


phat might have made 4 to 7 0 


be. 


that the Father did not foreſee 
that . 


Son might die beſore his Mo- 
ther: And it wil much lr for the 
Grand-father in the ſecond cale, to fore- 
ſe that his Grand-fon might, before he 
was thirty years old, have Children, than 


for the Father in the firſt caſe to foreſee, 


that the Grand- ſon might not ſurvive 
his Mother. So that it might have 
been d, that his Intention was 
nor to call the Subſtitutes to the 8 Woe 


fon, but in caſe the Mother ſhould go 


be hving at 11 time of the * 290" $ death 


* + DD 4 © 


25 e moreretur, — patruo 

ring Nep vi reliQtis, intra ætatem 
— — vita d 
tionem. con — — reſpondi defecifle, 


minus ſcripte 2 84 ng ts fuerat, inve⸗ 


be. fed demonfir, 


Fei: fo 2 * 
nue if. * is of importance not to de- 
Natural Equit by Subtilties, and 


ſe Conſequences drawn from Arbitra- 


ry 11 as ap pears by this Example, 
y to ſhew from 


preferring 1 it behcycth likewiſe to take 


A TR EATISE. of 7 


others of the Roman. Law 


7 


AW 9 Cub. XI. 


hecd, that under the „ 
ring Natural Laws 47 60 Laws 7 1” 


we do not extend a Natural Law be- 
yond the. juſt Bounds which are fer to 
A by an Arbitrary Law, which recon- 
ils it with another Natural Law, and: 
cher fü Feed each: 2 to the other 
their Effect each: that we do 
= ths Yoo on, other ny Ly. 7 | 
while we. t of rouching 
Arbitrary Law. dag 


3 xvi 

Thus, for Example, it is a Natural 26. Es- 
Law, that he who hu been the 1 
of any „ought to repair it. 


if we ſhould extend this Law fo . as 
to oblige t De who had not paid 
at the Term, to make good all the 
Damage which the Creditor may have 
ſuffered for want of his Payment; as if 
an Eſtate had been ſeized and ſold, or 
if his Houſe had fallen down, — 
he had not that Money, Which * 
would have laid out in repairing it 
ſuch an Application of this Law, Which 
is highly Tilt, and altogether natural, in 
chi 4 * to repair the Dame 
which he has done, would be = 
becauſe: it would violate an Arbitrary 


Law which regulates all Damages, 10 


Bhicy, the Debtor may be ma 
default of Payment, to that — 


for, 6 of Damages: which is called Inte- 
IC 


reſt, and which is fixed to a certain 
Portion of the Sum that is due, which 
at preſent is about the twentieth Part: 


And that by violating this Arbitrary 


Law, onc would infringe. two Natural 
Laws which are the Foundation of it. 
One, which 55 15 not allow that Men 
ſhould be made accountable for unfore- 
175 Events, which are rather Effe&s of 
e Divine Providence, and Accidents, 
Leal Conſequences that can — 
be 8 to them. And che other, 
which will have the infinite Variety of 
the different Damages which Creditors 
ſuffer for want of Payment of what is 
due to them, to be fixed to à certain and 
uniform Reparation of Damages, which 
may be common to all the Caſes which 
have the ſame common Cauſe of the de- 
fault of Payment at the Term, without 
ane the, Eyents which cauſe 
different ſorts. of Loſſes... For. beſides 
that the difference of the Loſſts is an 
effect of 85 difference of the Accidents, 
which no body is obliged to anſwer for; 
the diverſity of the Reparat ions would 
be a Source of as many Law-ſuits, as 
there would be Creditors, who ſhould 
pretend to diſtinguiſh themſelves by the 


quality 


* 


( the Nattre umd Spirit of Laws, &e. xXxXXVIi 


quality of the Loſs which bad been oc- 


_ cafioned by the Default of Payment ©. 


Ses in relation to all thut, the eighteenth Article of 
the fcnd Sec of the Courrait of Sal and the be- 
ning of the Title of Intereſt, Cale, and Damages, 


XXVII. 


. D/- We ſee again in this Example, as we 
cemment of have already ſeen in the others which 
the are been mentioned to ſhew the Ne- 


the Laws, 1 
ceſſity of Arbitrary Laws, that there 
— 1 ifficulties which make it neceſſary 


Aen. to fix a General Re 
t 


neceſſary, nor 


the Rules. 


Ar by an Ar- 
bitrary Law. But there is an infinite 
number of other forts of Difficulties 
which ariſe every day in the Application 
of the Laws to Differences between 
particular Perſons, where it is neither 
ible, to eſtabliſh pre- 
ciſe Rules: And the Deciſions of theſe 
kind of Difficultics depend on thoſe 


who are to judge of them; which re- 


quires on one part an exact Judgment 
and Underſtanding; and on the other, 
a Knowledge of the Principles, and par- 
ticular Rules, that they may be able to 
judge of the apparent Oppoſition be- 
tween the Rules on which the contra- 
ty Opinions are founded, and thoſe 
which give riſe to the Difficulty; and 
to diſcern by the Spirit of theſe Rults, 
the Boutids and Extent that ought to be 
given to them, and the Conſequence 

which will follow from the refrathing 
too much either the one or the other, 
or from extending it too far. It is by 
theſe, and the other Views of the Prin- 
ciples of the Interpretation of Laws 

which have been already mentioned, and 
of thoſe which ſhall 'be explained in 
their proper places, that we are enabled 
to make a true and juſt Application of 
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8. The What is here remarked touching the 
Neceſſity of Neceſſity of knowing all the particular 
uching the Laws, elpetts chiefly the Laws of Na- 


Laws of 
Nature. 
The cauſes 


ture. For altho' it may ſeem that Rea- 
ſon teaches us the Laws of Nature, and 


of this Ne- that it is much eaſier to underſtand them 


ceſſity. 


P 


well, than the Arbitrary Laws which 
are naturally unknown; yet it is much 
more difficult, and alſo of Be im- 

roroughly the Laws 
of Niture, than to know the Arbitrary 
Laws: Becauſe whereas theſe art with» 
in a natrewer compaſs, and require on- 
ly a Memory to retain them; the Na- 


tural Laws, which regulate the Matters 


that are of moſt common uſe, and o 
eite - paporratety ate nn nyc 
greater number; and they are properly 


the Object of the Underſtanding. Sb 
that there are rwo Cautes which make 
it neceſſary to ſtuidy theſe Natural Laws 
with exa&nels and application. 

The firſt of theſe Cauſes is, that theſe 
Natural Rules being very numerous, 
their Varicty and their Multirade is the 
reaſon why they do not preſent them- 
ſelves all to the View of every one: 
And Reaſon alone is not ſufficient to 
enable any one to find them out, and to 
apply them to all Occaſions, as will ap- 
dear by the Hare reg of all theſe 

ules in the Detail of Martets. 
The ſecond Cauſe of the Necellity 


of knowing exactly the Natural Laws, 


is that theſe Laws are the Foundations 
of the whole Science of Law: And ir 
is always by Arguments drawn from the 
Natural Laws, that we examine and re- 


ſolve (petiole of all kinds, whether 
they ariſe from the apparent Oppoſſtion 


of two Natural Laws, or from that of 
a Natural Law to an Arbitrary Law, 
or only from the Oppoſition between 
two Arbitrary Laws; for from thence 
ariſes an infinite number of all theſe forts. 
And it is eaſy to perceive, that as it is 
neceſſaty, for deciding of Queſtions, to 


reaſon from the Nature and Spirit of 


the Rules, from their Uſe, their Bounds, 
their Extent, and from other the like 
* iews; ſo we cannot found ottt Rea- 


ſonings, nor form our Deciſions, but 
Jaltice 


upon the Natural Principles of 


and Equity 


XXIX. 


We muſt likewiſe obſerye concerning 29. To 
this Neceſſity of the Study. of the N 1 N 
tural Laws, that they are of two forts, 1, 
; R ths Examples 
One is, of thoſe of which the Mind 18 % 5 one 
convinced without any Reaſoning, by and the o- 
the Evidence of their Truth; ſuch as He, /t. 


theſe Rules, That Covenants are in the 
er oh we to thoſe who make them; 

hat the Seller aught to warrant what 
he ſells ; That Foy nes ought to 
reſtore the Thing depoſited. And the 
other is, of thoſe Rules which have not 
this Evidence, and of which the Cer- 
tainty is not diſcovered except by ſome 
Reaſoningʒ which ſhews their Connec- 
tion with” the Principles on which they 
depend. We ſhall ſee by, Examples 
this ſecond; ſort of Rules, and the Ne- 
ceſſity of Study for the knowing of 


If a Man who has no Children makes 
a Donation, of his Goods, and after- 
wards has, Ghildren; it is a Rule that 
the Donation doth not any longer ſub- 
ſiſt: And the Equity of this Rule is very 

_ I evident: 


XXXVIII 


” 


or in hopes to have any: 
A 25 made a les er ere in his 
ion, that it ſhould not ſubſiſt but 
in he had no Children. But if it 
fo falls out, that the Children born af- 
ter the Donation, die before the Donor 
has done any thing to revoke it; there 
ariſes a doubt, to know if the Donation 
is confirmed by this Death of the Chil- 
dren, or if it remains null. And it is 
not ſo clear that the Donation 1s null in 
this caſe, as it is clear that it is null 
when the Children live. For ſeeing the 
Donation was revoked only in favour of 
the Children, it we fy bted whe- 
ther this Motive ceaſing when the Chil- 
dren are no longer in being, the Law, 
which annulled the Donation, ought 
to ceaſe alſo, and if the Donation ought 
not to reaſſume its force: Or whether, 
on the contrary, the Donation bein 
once annulled by the Birth of the Chil- 
dren, is not ſo for ever; ſo that the ſaid 
Birth oſ the Children brings back the 
Goods into the Family, to remain 
therein, according to the Expreſſion of 
the Law of the Romans which hath e- 
ſtabliſned the Rule of the Revocation 
of Donations by the Birth of Children, 
For it is ſaid in that Law, that the 


Goods return to the Donor, that he 


may remain Maſter of them, and diſ- 

e of them at his pleaſures. Which 
— to decide tacitly that the Donation 
remains null: And this Rule is of the 
number of thoſe whoſe Evidence is not 
6 5 


r If Children, then Heirs, - Row. vill. 17. Ei. i. 
12. 10 
* See the fourth Article of the third Seftion of Do- 


We ſhall add only a ſecond Example, 
out of a thouſand which we meet with 
in the Body of the Laws. If two per- 
| ſons who are at Law together, accom- 
modate their Difference by a friendly 
Agreement, no body doubts of the ne- 
cefſity of executing the ſaid Agreement. 
And this is a Rule that is under- 
ſtood, without any 5 upon it. 
But if it happens that the Cauſe being 
ripe for Judgment, Sentence is given 
before the Parties have tranſacted, and 


that they afterwards do tranſact, know- 


ing nothing of the Sentence; it does 


not appear ſo clear as in the firſt caſe, 


whether the Agreement annuls the Sen- 
| CBI oFS. Coho 1 "IN Ein 


as if one might take i 


A TREATISE of LAWS. | Cxxan, XI. 


or the Sentence the Ag 


For the Rule in general is, that Tranſac- 


tions ought to be executed; but in the 


_ caſe of a Tranſaction about a Law-ſuit 


which was already ended by a Sentence, 
this Rule ceaſes — Al le tranſ- 
act only about Differences which are 
not decided; and no Man 


his Right, except out of fear, and 


when there is danger of being unſuc- 
ceſsſul in the 3 Thus in the caſe 
where the difference does not remain a- 
ny longer undecided, and where there is 
no more uncertainty, nor danger, the 
Ignorance under which the Perſon lay, 
in whoſe favour Sentence was given, 
ought not to hinder the Effect which 
the Authority of a Judgment gives to 
Truth and to Juſtice. And thus it is 
that the Law doth determine it in the 
caſe of Sentences from which there lies 
no Appeal. And this Rule is likewiſe 


of the number of thoſe which in them 


ſelves have not ſuch an Evidence as re- 
moves all manner of doubt, : 


b Seo the ſromth ad, of the frond Seton of 


Theſe two Examples ſhew plainly e- 
nough the difference between the Rules 
8 appears at firſt view with- 
the Equi ; ered only by ſe 
tr | is diſcovered only ome 
RefleGion. But altho' it b Fx in 
theſe Examples, and in an infinite num- 
ber of the like nature, that in the caſes 
where Natural Equity doth not form fo 
evidently the A ar it would ſeem 
ifferently for the 
Rule either the one or the other of the 
contrary Opinions, and that therefore 


the Rule which is preferred ought not 


to be looked upon as a Natural Law, 
but only as an Arbitrary Law; yet it is 
moſt certain, that all the Rules of this 
kind, of which there is ſo Ege; a num- 


ber in the Roman Law, and which de- 


termine to one of the oppoſite Opinions 
by ſome Principle of Natural Equity, 
are conſidered not as Laws purely Arbi- 


trary, but as Natural Laws, and ſuch in 


which the Reaſon of Ly hath pre- 
vailed, and formed the Deciſion. And 
thus we look upon all theſe Laws as 
written Reaſon, that is to ſay, that 
which Reaſon makes choice of among 
the oppoſite Sentiments. And we rec- 
kon only thoſe to be pure Arbitrary 
Laws, whoſe Diſpoſitions are ſuch, that 
it cannot be faid, that a Law different 
from them would be contrary to the 
Principles of Equity. Thus, for Ex- 
ample, it is altogether indifferent to 


Natural 


\ 


ni and thoſe of which 
a 


8 
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were abo- 
liſhed. 


Natural Equity, whether for the Entry 
of new Vallals any thing be due to the 


Lord of the Fee under the Name of 


Rclicf, or any other Right of the like 
nature, or that there be nothing due to 
him beſides bare Homage: that the Fines 
for Alienations be due only in Sales, or 
that they be due for all forts of Acqui- 
fitions: that there be a Dower ſettled 
by Cuſtom, without any Contract, or 


that there be none, unlels it be agreed 


upon. And likewiſe theſe ſorts of ** 
and others of the like nature, are diffe- 
rently regulated in divers Countries, and 
it cannot be pretended in any one of 
them, that theſe Rules are Natural 
Laws: and they are received only * 
the bare Authority of Ulage, as 


Laws purely Arbitrary. But the Rules 


which are drawn from the Deciſions 
collected in the Body of the Roman 
Laws, ſuch as thoſe which we have 
juſt now taken notice of, have the Cha- 
racter of Natural Laws, by reaſon of 
the Principles of Natural Equity from 
whence they are deduced. 


XXX. 


zo. Naru- It is likewiſe neceſſary to be obſerved 
ral Laws in relation to the Diſtinction between 
which ſeem Natural Laws, and Poſitive, or Arbi- 


trary Laws, that there are ſome Rules 


of the Natural Law which ſeem to be 


ſometimes aboliſhed by contrary Laws, 


as if they were only Arbitrary Laws. 


Thus, the Law which calls to the Suc- 
ceſſion of a Father the Daughters in 


conſunction with the Sons, is a Law en- 


tirely Natural, and yet it was not ob- 


ſerved in the Law which God himſelf 
gave to the Jews; for 15 it Daughters 


d not ſucceed to their Fathers, when 
there were Males. And it was a Queſ- 
tion worthy of being decided by God 
bimſelf, whether Daughters who had 
Brothers might ſucceed to the Eſtate of 


their Fathers. And God commanded, 


that in this caſe they ſhould. ſucceed. 


Numb. xxvii. 


But altho it would ſeem by this Law 
which thus excluded Daughters, that it 
may be ſaid, either that the Law of 
Nature does e cat; that Daughters 
ſhould ſucceed, or that the Law of Na- 
ture may be aboliſſied; it is nevertheleſs 
true, that it always has been, and al- 
ways will be a Natural Law, that 

ughters, who are of the number of 
Children, ſhould ſucceed to their Fa- 
chers: and likewiſe always true, that the 
Natural Law cannot be aboliſhed: But 
another Principle of Natural Equity 


* f 


no 


Of the Mature and Sperit of Laws, & c. Xxix 


did exclude the Daughters from ſuc< 
ceeding with their Brothers, and that 
without any Injuſtice to the Daughters. 
For in licu of the Right of Succeſſion, 
the Law gave them a Portion for mar- 
ing them!, and this Condition of the 
Bau hters had nothing in it but what 
was ſuſt, and even natural, becauſe that 
with their Portion they were able to 
match with a Family in which they 
might find the Advantages which they 
left to their Brothers. And in the King- 
dom of France there arc ſome Cuſtoms, 
where the Daughters who are married 
by their Fathers, even without a Mar- 
riage Portion, are deprived of all man- 
ner of Right to Succeſſion, altho' they 
do not renounce it, unleſs the Right of 
Succeſſion be expreſly reſerved to them; 
becauſe the Fathers having ſettled their 
Daughters in other Families by Marriage, 
this Eſtabliſhment is to them inſtead of 
all Patrimony, and of all Share in the 
Succeſſions. Thus, the Laws which 
exclude the Daughters when there are 


Sons, do not derogate from the Natural 


Law, which calls the Daughters to Suc- 


ceſſions; becauſe they give them in lieu 


of the Right of Succeſſion, another 
Advantage which is equivalent to it. 


1 Exod. XXi. 9. Xxii. 174 


| XXXI. 

We muſt in the laſt place, make this 31. Dif- 
Remark on the Subject of the Laws of!9# Te 
Nature, that there are ſome of them, 7/77 
which, altho' they be owned for ſuch 15 
in all Governments, have not however, 
every where the ſame Extent, and the 
ſame Uſe. Thus there is no Govern- 
ment, wherein it is not owned to be a- 
ee to the Law of Nature, that 

rothers, and other Collateral Relati- 
ons, ſhould ſucceed to thoſe who leave 
behind them neither Deſcendants, nor 
Aſcendants : but this Right is very dif- 
ferently conſidered in divers Places. For 
in the Provinces of the Kingdom ot 


 Framewhich are governed by their own 


Cuſtoms, the Right of the Heirs of 
Blood is fo much conſidered as a Natu- 
ral Law, that the ſaid Cuſtoms do not 
own any other Heirs, and they - 5 ah 
priate to them a part of the Eſtate, 
ter in ſome places, and leſſer in others, 
ut which in all thefe Cuſtoms is called 
the Inheritance which cannot be taken 
from them; ſo that only the Remainder 
of the Eſtate, which is over and above 
the Portion reſerved to them by Cuſtom, 
can be diſpoſed of ro their prejudice. 


But in the other Provinces, which have 


for their Cuſtom the Written Law, 
that 
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al ATREATISE of LA 


that is, the Roman Law, every one has 
power to deprive his Collateral Rela- 
tions, we Sayre por anion 
to give them to Strangers. 
So that the Low of Nature, which calls 
the Heirs of Blood to Succeſſions, loſeth 
its uſe in theſe Provinces, when -e are 
excluded by a Teſtament, and hath its 
effect only in the Succeſſions of Perſons 
who die — | 
It appears by the Extent which theſe 
Cuſtoms give to the Natural Law, 
which calls the Collateral Relations to 
Inheritances, and by the Bounds which 
are ſet to it by the Written Law, that 
they have not in all Places the fame Idea 
of the Natural Law which calls Colla- 
rals to Succeſſions; whereas People have 
every where the ſame Idea almoſt of all 
the other Rules of the Law of Nature, 
and attribute to them the ſame Effect. 
As for Inſtance, all Governments receive 


alike the Natural Rules of Equity, 


which oblige the Heirs to acquit the 
Burdens of the Succeſſion, and Con- 


tracters to perform their Covenants, and 


others of the like nature. 

This difference berween the uniform 
Uſe in all Places of almoſt all the Natu- 
ral Rules of Equity, and the divers ways 
of extending or limiting that Natural 
Rule which calls Collaterals to Succeſ- 
ſions, proceeds from this, That there is 
no Rule which leads to any thing con- 
trary to thoſe ſorts of Rules which are 
obſerved alike in all Placesz whereas 
there is a Rule which leads to the re- 
ſtraining of that which calls the Colla- 
terals to Succeſſions. For the Laws per- 
mit People to make Diſpoſitions of their 
Goods by a Teſtament; and the uſe of 
this Liberty doth neceſſarily. diminiſh 
the Right of the Heirs of Blood. And 
ſince Nature doth not fix this Liberty 


to a certain Point, the Written Law 


hath extended it to the Power of diſpoſ- 
ing of all one's Goods, to the prejudice 
0 


his Collateral Relations: And the 
Cuſtoms have reſtrained it to a certain 


Portion of the Goods; altho' the ſame 
Cuſtoms allow the depriving of the Col- 
lateral Relations of all Share in the In- 
heritance, by Deeds of Gift executed in 
the Life- time of the Donor : becauſe 


there is this difference between Dona- 


tions executed in the Life-time of the 
Donor, and Diſpoſitions made in view 
of Death, that in theſe the Heir is only 
diveſted of the Goods diſpoſed of, and 
not the Teſtator; whereas in the for- 
mer, the Donor ſtrips himſelf of what 
he gives away. 


WS. CAI. XI. 


5.40 XXXII. | 

To finiſh this Diſtinction of Immura- 32. Lav; 
ble Laws, and of Arbitrary or Mutable Pome «4 
Laws, it remains only to be obſerved, u 
That this Diſtinction includes that of , P. 
Divine and Humane Laws, and likewiſe ve. 
that of Natural and Pofitive Laws; or 
rather, that theſe three Diſtinctions make 
bur one, for there arc no Natural and 
Imm Laws but what come from 
God: and the Human Laws are Poſitive 
and Arbitrary Laws, becauſe Men ma 


33 change them, and aboliſh 


XXXIII. 
Some may perhaps think, that the 33. NI 


Divine Laws are not all of them Immu- 9* te words 


table: ſeeing God himſelf hath aboliſh- — 
ed * he thoſe which he gave to the 
Jews, becauſe they were not agreeable 
to the State of the new Law. But it 
is ſtill true, that thoſe very Laws were 
Immutable by Man, and that the Di- 
vine Laws which regulate our preſent 
State, are no more luſceptible of any 
Change. Concerning which it is to 
be remarked, that the Dignity of this 
name of Divine Laws is reſerved to thoſe 
which concern the Duties of Religion, 
ſuch as the two Fundamental Laws, the 
Decalo and all the Precepts con- 
tained in the Holy Scriptures about 
Faith and Manners: And as to the De- 
tail of the Immutable Rules of Equity, 


which relate to Matters of Contracts, 


Teſtaments, Preſcriptions, and other 
Matters treated of in the Civil Laws; 
altho* theſe Rules derive their Juſtice 
from the Divine Law, which is the 
Fountain of them, yet they have only 
the Name of Natural Laws, or of the 


Law of Nature; becauſe God has en- 


graven them on our Nature, and hath 


made them ſo inſeparable from Reaſon, 


that it alone is ſufficient for underſtand- 
ing them, and that even thoſe perſons 
* are ignorant of the firſt Precepts, 
and of the Spirit of the Divine Law, 
know theſe Natural Rules, and make 
Laws of them to themſelves. N 


XXXIV. 
After this firſt Diſtinction of Laws 34. Din- 


Immutable, and of Arbitrary Laws, we f Laws | 


muſt obſerve a ſecond, which compre-? % er, 

hends likewiſe all the Laws under two Nh. 

other Ideas: one of the Laws of Reli- 

gion, and the other of the Laws of Ci- 

vil Policy: And theſe are two Diſtinc- 

tions which muſt not be confounded 
| | — 7 


Of the Nature and Spirit of Laws, &c. 


s if all the Laws of Religion were Im- 
mutable, and all the Laws of Policy 
were only Arbitrary Laws. For there 1s 
in Religion many Arbitrary Laws, and 

in Policy many Laws that are Immuta- 

ble. Thus, there are in Religion Laws 
which regulate certain Ceremonies rela- 
ting to the External Part of Divine 
Worſhip, or ſome Points of Church- 
Diſcipline, which are Arbitrary Laws, 
enacted by the Authority of the Spiri- 
tual Powers: And there are in ha 

Immutable Laws, ſuch as thoſe whic 
enjoin Obedience to the Supreme Pow- 
ers; thoſe which command to give to 
every one his due, and to do hurt to no 
Man; thoſe which command Honeſty, 
Sincerity, Fidelity, and which condemn 
Deceit and Cheating: and an infinite 
number of particular Rules, which de- 

d on the firſt Fundamental Laws. 
o that it is common both to Religion, 
and to Policy, to have both the Uſe of 
Immutable Laws, and that of Arbitrary 
Laws; and we mult therefore diſtin- 
guiſh by other Views the Laws of Reli- 
gion, and thoſe of Policy. RD 
The Laws of Religion; are thoſe 
which regulate the Conduct off Man by 
the Spirit of the two firſt Laws, and by 


the inward diſpoſitions which incline 


him to all his Duties both towards God, 
and towards himſelf, and towards others, 
either in private Affairs, or in what 
concerns the Publick Order. And this 
takes in all the Rules of Faith and Man- 
ners, and alſo all thoſe relating to the 
External Part of Divine Worſhip, and 
to Church-Diſcipline. 
The Laws of Policy are thoſe which 
regulate the External Order of Society 


among all Men, whether they know, or 


are ignorant of Religion: whether they 
obſerve the Laws thereof, or have them 
in contempt. 9 


e XXXV. 
35. Regin We may be able to judge by theſe 


and Policy firſt Remarks about Laws of Religion, 
Have Laws 


vs and Laws. of Policy, that they have 
and each of Rules which are common to them both, 
them hach and that both the one and the other have 
5 proper ſome Rules that are peculiar to each of 


—_ of "them. 5 
theſe thre Thus the Laws which command Obe- 


ſores, dience to the Natural Power of Parents, 


and to the Authority of the Spiritual 
and Temporal Powers, according to the 
Extent of their Miniſtry : thoſe which 


merce: thoſe which forbid Murder, 
Theft, Uſury, Fraud, and other Laws 


of the like nature, are Laws of Religi- 
Vor. I. N e 


which they uſe 


enjoin Sincerity and Fidelity in Com- 


xIi 


on, becauſe they are eſſential to the 
two primary Laws; and they are alſd 
Laws of Policy, becaule they are eſſen- 
tial to the Order of Society; fo that 
they are common both to Religion and 
to Policy. But the Laws which concern 
Faith, and the inward diſpoſition of the 
Mind, and thoſe which regulate the 
Ceremonics of Divine Worſhip, and the 
Diſcipline of the Church, are Laws pc- 
culiar to _— : And the Laws which 
regulate the Formalities of Tettaments, 
the Time of Preſcriptions, the Value of 
the Publick Money, and others of the 


like nature, are Laws proper to Policy. 


XXXVI. 
But it is to be remarked in relation 36. The 

- the _—_ AR are _—_— ben Re- _ _ 
igion, to Policy, that they have in “ 
ery one of theſe * a different Uſe _ 
from what they have in the other. For ther e 
in Religion theſe Laws oblige to an up- 79% Ex in 
right Intention in the Heart, which may -> Fug CINE 
not oy fulfil the Letter of the Law | 
outwardly, but which may obſerve the 
Spirit and Deſign of it inwardly: and in 
Policy, one ſatisfies the Laws by ob- 
ſerving them outwardly, and attempting 
nothing againſt their Prohibitions So 
that although Religion and Policy have 
their common Principle in the Divine 
A and their common End 
of regulating and governing Men; yet 
they wy, expo by the means 

r accompliſhing their 
End, in that Religion regulates the In- 
ward Diſpoſition of the Mind, and the 
Manners of Men, in order to move them 
to their Duties; and Policy exerciſeth its 
Miniſtry only over the External Actions 
of Men, without meddling with the In- 
ternal Diſpoſition of the Mind. 


XXX VII. 

We muſt alſo obſerve this difference 7. Dif- 
between the Arbitrary Laws of Religi- reve le. 
on, and the Arbitrary Laws of Civil Po- gwen any 
licy, that theſe are commonly called Js, 
Humane Laws, becauſe they are Laws Reg 
which Men have eſtabliſhed, and be- and the Ar- 
cauſe it is Human Reaſon that is the *-" . 
Principle of them. Bur although the rea 
Arbitrary Laws of Religion be alle eſta- poly. 
bliſhed by Men, yet they are not called 
Human Laws, but Canons and Eccleſia- 
ſtical Conſtitutions, or Laws of the 
Church, becauſe ag are grounded on 
the direction of the Holy Spirit which 
governs the Church. 


It is not neceſſary to enlarge farther 


here on this diſtinction of the Laws of 


Religion, and of the Laws of Civil Po- 
5 f  licy, 


r 5 — 5 
PF 

<6 — -, 
* 9 e eee ole 5 bs 


38. Laws 
of Tempe- 


| ral Policy. 


29. The 
Law of Na- 
tions. 


- 


licy. It remains only that we conſider 
the General Order of the Laws of Tem- 
Policy, that we may ſee what 
the Civil Laws have therein. 


XXXVIIL 


The Laws of Temporal Policy arc of 
many ſorts, according to the different 


parts of the Order of Society, of which 
they are the Rules. 


XXXIX. 


Seeing all Mankind makes one Uni- 
verſal Society, which is divided into di- 
vers Nations which have their ſeparate 
Governments, and ſeeing Nations have 
with one another different Intercourſes 
and Communications; it was neceſſary 
that there ſhould be Laws to regulate 
the Order of theſe Communications, 
both for the Princes among themſelves, 
and for their Subjects; which takes in 
the Uſe of Embaſſies, Negotiations, 
Treaties of Peace, and all the ways in 
which Princes and their Subjects carry 
on their Intercourſes, and keep up their 
a en with their Neighbours. 
And even in Wars, there are Laws 
which regulate the manner of declaring 
War, which moderate Acts of Hoſtili- 
ty, which maintain the Uſe of Media- 
tions, of Truces, of Suſpenſions of Arms, 
of Capitulations, of the Safety of Hoſta- 

and other the like matters. 

All theſe things could not be regu- 
lated but by ſome Laws : and ſeeing 
Nations have. no Authority to impoſe 
Laws one upon another; there are two 
forts of Laws, which ſerve as Rules to 
them. One is of the Natural Laws of 
Humanity, Hoſpitality, Fidelity, and all 
thoſe which depend on theſe Girl Laws, 
and which regulate the manner of Beha- 
viour which the People of different Na- 
tions are to uſe towards one another in 
Times of Peace, and of War. And the 
other is that of the Regulations which 
Nations agree on * reaties, or b 
Uſages which they eſtabliſh, and ee 
they mutually obſerve. And the Infrac- 
tions of theſe Natural Laws, of theſe 
Treaties, and of theſe Uſages, are re- 
ſtrained by open Wars, by Repriſals, 
and by other Ways ſuited to the Rup- 
tures, and to the Attempts. 
heſe are the Laws that are common 
between Nations, which may be called, 
and to which we commonly give the 
name of the Law of Nations; although 
this Word is taken in another ſenſe in 
the Roman Law, where they compre- 


hend under the Law of Nations alſo 


ters 33 the Publick Law, to 


vu A TREATISE of LAWS. Cuar. XI. 


Contracts, ſuch as Sales, Letting to Hire, 
Partnerſhip, a Depoſit, and others ; 
and that for this reaſon, becauſe they 
are in uſe in all Nations”, 

The Univerſal Policy of Society 


which regulates the Ties and Engage- 2 
ments between Nations oy the Law of 1 
Nations, regulates every Nation by two - 


ſorts of Laws. 


. g. ff. de Juſt. & jur. f. 2. in fine inf. de 


jur. nat. gent. & crv. 
XL. 


The firſt is, of thoſe Laws which re- 40. 27 
late to the Publick Order of the Govern- Pllict 
ment, ſuch as the Laws which are call- Ev. 
ed State-Laws, which regulate the man= 
ner in which Sovereign Princes are call- 
cd to the Government, whether it be by 
Succeſſion, or Election: thoſe which re- 
gulate the Diſtinctions, and the Functions 
of the Publick Offices for the Admini- 
ſtration of Juſtice, for the Government 3 
of the Army, for the Management of = 
the Publick Revenue, and of thoſe Of- - 
fices which arc called Municipal Offices : = 
thoſe which concern the Rights of the ET 
Prince, his Demeſnes, his Revenues : |  - 
the Government of Cities, and all the 
other Publick Regulations. 


XLI. 


The ſecond is, of thoſe Laws which 4. Privare 
8 the private Property of Per- u 
ons, and to which we give the name tes 
of Private Law : It comprehends the ze 49air: 
Laws which regulate between private bermcen 
Perſons Covenants, Contracts of all ate 
kinds, Guardianſhips, Preſcriptions, e. = 
Mortgages, Succeſhons, Teſtaments, | — 
and other matters of the like nature. E 

XLII. X = 

It is to theſe Laws which regu- 42. 7 C. 
late Matters between private Perſons „ vil Law. 
and the Differences which may ariſe ” 
from them, that moſt people appro- 

1 the Name of the Civil Law. 


ut this Idea would take in alſo under 
the Name of the Civil Law many Mat- 


the Law of Nations, and even to the 
Canon Law; ſince it often happens that 
there ariſes Differences and Diſputes be- 
tween private Perſons in Matters of the 
Publick Law; as, for Example, in the 
Execution of Offices, in the Levying of 
the Publick Taxes, and in other the 
like Matters: and that ſuch Diſputes 
between private Perſons happen alſo in 
Matters belonging to the Law of Na- 
tions, by the Conſequences of Wars, 
I Repriſals, 


| / Of th© Naturd and Spirit of Laus, &c. Ali 


Repriſals, Treaties of Peace: and _ 510 Ke 

t — * hs . 5 
ä 3 m It appears that this Diſtinction, in the 45. D, 
fine, the Diſtribution of Juſtice to pri- manner it is explained in the Romano of "42 
vate Perſons, implies the Uſe of many Law, ſeems different from our Uſage 


f which docs not place in the number of , 
1 "of lations of Which does divers 
| | 1 E oſe which the Laws to which we give the name hen, 
—= 5 eſtabliſh 8 for Crimes, thoſe ot the Law of Nations, thoſe which re- 
— | - which regulate the Order of udicial gulate the Matters of Covenants and 
x: | Proceedings, the Duties of Judges, and Which does not reſtrain the Law of Na- 
1 their different Jurudictions. So that it ture to that Idea which is given of it in 


2 6 | to frame a juſt Idea, the Roman Law. But fince there is no- 
; 2 diſtinguiſh b ur The thing more arbitrary than the ways of 
1 ciſely the Civil Laws from the Publick N : _ _ —_ 3 
. | 2 5 f Laws. Which ma conſidered under di 

ws wats F Views, 2 ſince the different Diſtine- 


= | 5 tions may have their ſeveral Utes, pro- 
© 1 hit ls no EL, vided we do not conceive falſe Ideas of 
8 43. Divers It is this Mixture of all theſe ſeveral that which is eſſential to the Nature ot 
= _ ways of cr ſorts of Laws which diverſifies the ways the Things; it is of no great moment 
= —— diſtinguiſhing thera : an] which ren- to take up time in making the Reflec- 
| TT compoſe the ders it difficult to reconcile the ſenſe tions which might be made on theſe 
= Ci Law. which is given in the Roman Law to different Ways of dittinguiſhing the 
x theſe Words Civil Law, with the mean- Laws; and it fufficcth to have made 
1 ing which we alcribe to them: as it-1s the Remarks which are molt material 
'* alſo difficult to reconcile the Ideas which on their Nature, and their Characters, 
| 1 We coinmonly have of the Law of Na- and to have given theſe general Ideas ot 


ture, and of the Law of Nations, with them: by which eve one may bo able 
thoſe Ideas which the diſtinctions in the to form unto - himielf the Diſtinctions 


Roman Law give us of them. Winch ſhall — to him to be moſt 
F i, . | = quſt, and moſt natural. And as to the 
XLIV ; Idea which we ought to torm of the 


1 Civil Law, it ſufficeth to obſerve, that 
44 Divi- The Roman Law diſtinguiſhed Laws 


: | we never reſtrain the meaning of this 
ru K . into the Publick Law, which concern- word to the Laws peculiar to one City, 
3 3 ed the State of the Republick; and Pri- 


or to one People; neither do we extend 
it to all the Laws which regulate the 
Matters from which there may ariſe dif- 
ferences between private Perſons. As 
for inſtance, we diltingutſh the Civil 
Law from the Canon — and even 
from the Cuſtoms and Ordinances: and 


| the ſignification of this word ſeems to 
mon to Men and to BeaſtsP. They ex- be fixed to the Laws which are collect- 


= | tended the Law of Nations to all the cd in the Body of the Roman Law, to 
=] Laws that are common to all People, gifſti 


vate Law, which related to the 9 
of private Perſons n: This Private Law 
they divided into three parts; the firſt 
was of the Law of Nature, the ſecond 
of the Law of Nations, and the third 
of the Civil Law*®. The Law of Na- 
ture they reduced to that which is com- 


©] | iſh them from our other Laws. 

- | and under it they comprehended the And we likewiſe give ſimply the name 
3 Contracts Which are in uſe in all Na- of Civil Law to che Books of the Ro- 
X | tions à: and they reſtrained the Civil „an Law: and it is by this name that 
3 Law to the Laws which are peculiar to they are entitled, altho' this Word is 


one People r, which mult exclude from 
the Civil Law, Contracts, and the o- 
ther Matters which are common to all 
People, and which were comprized in 


reſtrained in the ſame Books to another 
ſenſe, as has been juſt now remarked. 
Thus, the Civil Law in this ſenſe will 


l comprehend many Matters of the Pub- 
the Law of Nations. lick Law, and even Matters Eccleſiaſti- 
3 cal, which are collected in the Books of 
77 ani. . ur. F. 4. 1 , 4 - 4 Pp 
1 i 8 a. do 6775 fi 87 Uh 27 inf the Roman Law: and it will likewiſe | 
T * include every thing contained in thoſe 
3 P Lit. . 3. F. de juſt. & Jur. inſt. de jure nat. Books which is not in uſe with us, and | 

- gent. & civ. which nevertheleſs is a Subject proper 
1 3 4 2 de juſt. & . af. de fare nee. Gudied by thoſe who apply them- 
7 5.1 & 2. inft. de jure nat, gent, & civ, l. 9. {elves to the Study of the Roman Law, 
F F. & ju. & jure, becauſe of the —ʃ— that may be 
8 Vo I. I. | f 4 made 
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2 2. It remains only that we take notice of 


Ali / A. R EAN NE. 


made of ſuch Matters to thoſe which 


are in uſe with ust. 
þ 8 ; 2 OS f hg : 


&.. ? 
« Þ # 
1 


Cullan,, one More Diſtinction of Laws, which is 
.-  thatwilich is commonly made into Writ- 
ten La ves, and Cuſtoms. By the Written 
Law. is meant the Lars chat are ſet down 

in Writing; and in Hunte they give this 

Name panticulafly to the Laws that are 
ritten in the Bady of the Roman Law. 
Cuſtoms arc the Laws which were not 
2 * but which have beon 

| Q 


Peaple, and by a fert of Agreement to 
obſerxe them, or by an inſen ſible Uſage 
1 has given them the Authority of 
/ ITS 2 SIR 2477 
Me ſhall ſee in the thirteenth Capter 
what are the Subject Matters of all the 
Kinds of ur in ** Nee _ 
are diſtinguiſhed, and what are t 
12 which we have choſen our from 
among them to explain in this Book: 
and we ſhall lay down a Plan of them in 


£ 8; £5 + & SIG XLYII. | 1 $904] 
47. Two | Before we, make an end of this Sub- 
3 17 ect of the Nature and Spirit of Laws, 
Os chop WE muſt oblerve one Difference which 
which may diſtinguiſhes the uſe of ſome of the 
be reduced Principles that have been explained, 
mw Rc trom that of others, and which Ponfiſts 
a of in this, that there: are many of theſe 
theſe which Principles which are of ſuch a nature, 
caunot be that it is eaſy and neceſſary to reduce 


12 * 
r 
1 4# +. .#*&f * 


ire into them into fixed Rules, which may be 


as, . — whereas the others can- 
not be reduced into ſuch Rules. 
Theſe Principles, for inſtance, That 


Arhitrary Laws are as Facts which peo- 


Plse are naturally ignorant of, and that 
it is not permitted to any one to be 
ignotant of the Natural Laws, are two 


Truths which may be reduced into two 


fed Rules, which may be caſily apph- 
ed. One, that Arbitrary Laws are not 
binding, and have not their effect, t ill 
after they have been promulged: and 
the other, that Natural Laws have their 
effect without any pramulgation. 
But there are other Principles, which 
cannot be reduced in the ſame manner 
into fixed Rules, that may be eaſy of 
application. Thus, for Example, theſe 
Principles, That we muſt obſerve in 
Queſtions, what are the Cauſes from 
whence the Difficulties ariſe; That we 
ought to diſcern the Rules by which 
the: Decilions are to be formed, to 
weigk and conſider in every one of 


F 


by che Conſent of a 


5 PR | * 
Rl fl . CA * 


theni its Uſe, and the Bounds or Ex- 
tent mich it. ought to haue, cannot be 
reduced into certain Rules, which may 
fix and determine the Dediſions that 
are to be given Aud chere are man 

other Prineiſles of ſeveral forts, which, 
it is not caſy to reduce into Rules, arid 
to fix che Uſe of them, as it will be ca- 


1 do perori we by the bare veading of 
x i nineiples in — thiy 
have bern mentioned. But they have 
nevertheleß their Ute, by the different 
Views which they may ge in the par- 
ticular. Application of all rhe Rules. 
EYES TEE 7 63 3833 Diik ave 


XLVIII. 


This difference between the Princi- 48. Remark 
ples from whence we may 
tain Rules, and thoſe which cannot been of 
fixed in che ſame manner, bath made it nu, 
3 ra fol- 
a part pf the Prigctples which have been ting © 
eſtabliſhed, in order to diſcover in them Mabie. 
Truths, from which may be formed 
many Rules neceſſary for the right un- 
der ſtanding of the Aaman Laws, and for 
makir _—_ plication of them. And 
becauſe t e Tules are an imporfant 
part of the Civil Law, and are placed 
in the firſt Title of the Preliminary 
Book, where they ought to be free 
from theſe Reflections which ſhew their. 
Connection with the Principles on 
which they depend, theſe Reflections 
ſhall be made the Subject of the follow- 
ing Chapter. e lo ound 

And as to what concerns that other 
kind of Principles, which cannot be re- 
duced into Rules, it ſuffioeth to remark 
in general, that the right uſe of theſe 
forts of Truths ought to depend on 
good Senſe and Underſtanding, and on 
the ſeveral Views which may be had 
ſrom Study, from Experience, and from 
the different Reflections on the Facts 
and Circumſtances from whence the 
Difficulties that are to be regulated do 
ariſe. - And it is in this uſe of the Judg- 
ment, and in the clearneſs of the Un- 
derſtanding, enlightened by all theſe 
Views, that the moſt eſſential Part of 
the Science of Law doth conſiſt; which 
Science is nothing elſe but the Art of 
diſcerning Juſtice and Equity. 


jus ars boni & æqui. &. 1. F. de ja. & jure. 
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1 82 . * 


Refleftions on ſome Remarks in the 
preceding Chapter, which: are a 
Foundation of ſeveral Rutes touch- 
ing the Uſe and Interpretation of 


1 


The CONTENTS. 


t. Natural Laws regulate both the time 


paſt, and the time to come, although 
neter promuleed ; and the Arbitrary 
Laus regulate only the time to come, 
after publication. 1 


2. bes eto Laws have a relation to 


old ones, they are to be interpreted one 
by anether. OP 
3. Proſumption for the ufefatneſs of 4 


Law, notwithflanding the inconvenien- 


ences of if. 
4. Cuſtoms and Uſages are the interpreters 
. 3] 


F. Diſuſe aboliſhes Laws and Cuftoms. 

6. The Laws and Cuſtoms 2 the Neigh- 
23 Places, ſerve as Examples and 

„ e ee 

+. We muſt judge of the meaning and in- 


tent of a Law by its whole Tenor. 
8. me miſt adbere rather to the ſenſe of 
_ "the Law, than to what the terms of it 


o. To ſupply the defect of Expreſſion, by 
the Intendment of the Law. 

to. Laws which are interpreted favoura- 
. 5 

11. Laws which are ſtrictly interpreted. 

12. Equity, Rigour of the Law. 

13. Interpretation of the Benefits of Prin- 
ces. 


14. Divers Effects, or Uſes, of Laus; to 


may ſeem tb carry contrary to it. 


iſh. | 
15. Laws reſtrain not only what is di- 
rectly contrary to their Diſpoſitions, but 
_ alſo what is indirettly againſt their In- 
tention. 

16. Laws are made for what happens 
commonly, and not F's one ſingle Caſe, 
17. Extent of the Laws according to their 

Deſign. 
18. There are Rules which are general 
and common to all Matters, others com- 


mon to ſeveral Matters, and others pe- 
culiar to one, | 


19. The importance of diſtinguiſhing theſe 


three ſorts of Laus. 
20. Diſcernment of the Exceptions. 


21. Two ſorts of Exceptions, Natural and 
Arbitrary. Examples. 


ordain, to prohibit, to permit, to pu- 


4 
an. os 2 
9 Las 7 ns 
414 14 
a 2 4 
: 7 Fo, 


22. Advice concerning the Uſe of the 
Rules. ' | 


E have fech that the Natural 1. Naa! 
Laws are Truths which Nature r “ 
and Reaſoh teach Men, that they have , „ 
of thanſelves the ſuſtice and Authori- , 4 
ty which ©blige People to obey them, be n 
and that no body cn pretend Ignorance 97% 91 » 
of chem: That on the contrary, the Ar- „, 
bitrary Laws are as Facts naturally un- . - 
known to Men, and which are nat 
binding till after they have been pro- pO 07 
mulged. From whence it follows, that i,, 
Natural Laws regulate hoth the time to h 
come, and the time paſt *, But Arbi- Ti. 
trary Laws do not meddle with the rrme 
paſt, which is regulated by the —_— 
ing Laws, and have their Effect only 
for the time to come d: and it is to give 


them this Effect that they are put 


down in Writing, that they are pro- 
mulged, that they are recorded, to the 
end that no body may pretend Ignorance 
of theme. And becauſe it is not poſſi- 
ble to make them known to every one 
in particular, it ſufticeth to give them 
the force of Laws, that they be made 
known to the Publick. For then they 
become Publick Rules, which every 
body is bound to obſerve. And the in- 
conveniences which may hayyen to ſome 
particular Perſons by reaſon of their 
not knowing them, do not balance their 
Uſefulnels, 


a See the twelfth Article of F$. 1. of the Rules of Law. 
o See the thirteenth and fourteenth Articles of the 


See the ninth Article of the ſame Section. 


ä II. 

But although Arbitrary Laws have 2. en 
not their Effect except for the time to % Lam 
come, yet if what they command ap- 3 * 
pears to be conformable to the Law of 4 ones, 
Nati or to ſome Arbitrary Law, that they are 10 
is in force, they have, with reſpect to %terpret. 
the time paſt, the effect which their ©9799 
conformity and agreement with the Law 
of Nature, and the antient Arbitrar 
Laws, can give them d. And they ſerve. 
likewiſe to interpret them, in the ſame 
manner as antient Rules are uſeful in the 
Interpretation of ſuch as are newly eſta- 
bliſhed. And it is after this manner that 
the Laws mutually fupport and explain 
one another e. | 

* See the fourteenth Article of the ſame Section. 

See the ninth and eighteenth Articles of the ſecond 
Section of the ſame Title, Ts 


III. We 
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* 
w/efwineſ» of ho. have. the Right to make Laws, or 


# Law, not- 


mi. 


2 F. We have ſeen tha Arbitrary Laws, 
of 


the whether they be eſtabliſhed by thoſe 


by ſome U . are al- 


ne the . Ways fou upon ſome Uſeſulneſs, 
2 — put a ſtop to In- 
71 % conveniences, or upon ſome other View 


of the Publick Good: From whence it 
follows, that altho' the ſaid Laws may 
cauſe other Inconveniences, in the place 
of thoſe which they have removed, and 
that ſomerimes we are ignorant what 
were the Motives of enacting theſe ſorts 
of Laws, and wherein their Uſefulneſs 
conſiſts, yet we ought ſtill ro preſume 
that the Law which 1s in force 1s uſeful 
and juſt i, until it be repealed by another 
Law; or aboliſhed by Difuſe. 


se the thirteenth Article of the ſame Seffion. 
SD IV. {mr 
4. Cuſtoms We have ſeen that Cuſtoms and U- 


and Uſagesſapes ſerve as Laws s: From whence it 


are the ier follows, that if Cuſtoms and Uſages 


1 5 x have the force of Laws, with much 


more reaſon are they to be uſed as Rules 
in the Interpretation of other Laws. 
And there is no better Rule for explain- 
ing obſcure and ambiguous Laws, than 
the manner in which they have been in- 
terpreted by Cuſtom and Uſage b. 
% e e eee dene of the feſt 
d See the eighteenth Article of the ſecond Seftion. 


V. 


5. Diſuſe We have ſhewn that the Authority 
aboliſhes of Cuſtoms and Uſages is founded on 


Law: and this reaſon, that it ought to be pre- 


Cuſtoms. ſumed, that what has been obſerved for 
a long time, is uſeful and juſt i; from 
whence it follows, that if any Law, or 
Cuſtom, hath been a long time in diſ- 
uſe, it is aboliſhed!. And as its Autho- 
rity was founded upon the long Uſage, 
ſo the ſame cauſe can take it away. For 
it ſhews that what has ceaſed to be ob- 
ſerved, is no longer uſeful. 


See the renth Article of the firſt Setrion. 
! See the ſeventeenth Article of the firſt Section. 


VI. 


5 The Low It follows alſo from the ſame Pre- 
and Cuſ- ſumption, which makes us judge that 
roms of the what has been long obſerved is uſeful 
—_— and juſt, that if in ſome Provinces, or 
Ao a Er- other Places, they want Rules for cer- 
amples and tain Difficulties in Matters which are 


Rules. there in uſe, but which are not ſo mi- 


ISE f LAWS. CAL, XII. 


nutely regulated there as to determine 


theſe ſorts of Difficulties, and it appear 
that the fard Difficulties are regulated in 
other Places, where the fame Matters 
arc likewiſe. m uſe; it is natural to fol- 
low the Examplc of thoſe Places, and 


Keri that. of the Ehief Towns 


us, we ſee in the Roman Law, that 
the Provinces conformed themſelves to 


" See the twentieth Article of the ſecond Station. 
TN U Oo 


We have ſeen that it is by the Spirit 7. we mf 
and Intendment of the Laws that wege N the 
are to underſtand, and apply them : 1 
that in order to judge aright of the, Ii, 4 
meaning of a Law, we fon, to conſi - irs whole te- 
der what its Motive is, what are the. 
Inconveniences againſt which it pro- 
vides, and what is the Uſefulneſs which 
may redound from it; the Relation it 
bath to ancient Laws, the Changes it 
makes. in them, and to make the other 
Reflections, whereby we may be ablc 
to apprehend rightly its meaning: from 
whence it follows in the firſt place, that 
in order to find out by all theſe Views 
the Intention and Spirit of the Laws, 
we muſt examine in them what it is 


they ſer forth, and what it is they de- 
gente and 


. cree, and always judge of the 


meaning of the Law, by the whole 
Series and Tenor of all its parts, with- 
out curtailing any thing in it u. 


er the tenth Article of the ſame ſecond Seftion. 


VIII. 


It follows alſo from this Remark on g. 1 mp 
the Deſign and Motive of the Law, adbere ra- 
that if it happens that ſome Terms, or 2 7 
ſome Expreſſions of a Law, appear to % es 
have a different ſenſe from what is o- whar the 
therwiſe evidently marked by the tenor terms of it 
of the whole Law; we muſt adhere to 797 tem te 
this true ſenſe, and reje& the other, 777 
which appears from the terms, and 
which is found to be contrary to the 
intent of the Lawo. | | 


o See the third and twelfth Articles of the ſecond 
Section. See in that twelfth Article the Caſes where 
it is neceſſary to have recourſe to the Prince for the In- 
terpretation of the Law. | 


IX. | 
It follows likewiſe from the ſame Re- g. To ſutph 


mark, that when the Expreſſions of the df of 


Laws are defective, we muſt ſupply ien. 
For Beatz 
Law according to its Spirit and Intend- the Law. 
ment p. | | 


P See the eleventh Artic of the ſecond Sefion. 
- X. This 


dment of 


v3 
8 


10. Laws 
which art 
interpret 


french. 


to be interpreted with all the 


11. Laws 
which are 
ſtrictly m- 
terpreted. 


12. Equi , 


Rigour 
the Law. 


particular 


Reflections on ſome 


N 

This is likewiſe another conſequence 
of the ſame Remark on the Spirit of 
Laws, that ſome of them are to be in- 
reted in ſuch a manner, as to give 
them the whole cxtent they arc capable 
of, withour ep Juſtice and Equi- 
ty: and others, on the contrary, are to 
be reſtrained to a more limited Senſe. 
Thus, the Laws which relate in gene- 
ral to what is of Natural Liberty, thoſe 
which it all ſorts of Covenants, 
and all thoſe which favour Equity, are 


that can be given them, without en- 
croaching upon other Laws, and Good 
Manners 4. For which reaſon, the 
Cauſes which the Laws favour in this 
manner, are called Favourable Cauſes. 

1 See the fourteenth Article of the ſecond Section. 
8 1 — l, * F. de conſt. 

XI. 

But the Laws which derogate from 
this Liberty, thoſe which prohibit what 
of it ſelf is not unlawful, thoſe which 
derogate from common Right, thoſe 
whith make Exceptions, which grant 
Diſpenſations, and others of the like 
nature, ought to be reſtrained to the 


and to what is expreſly included in their 
Diſpoſitions r. 


See the fifteenth Article of the ſecond Section. 


XII. 


We may place among theſe different 
| Interpretations, which give ſome ex- 
tent ro Laws, or which reſtrain them, 
the Rules which concern the Tempera- 
ments of Equity, which may be uſed 
on ſome Occaſions, and the Rigour of 
the Law which mult be followed on o- 


thers. 


But we ſhall not ſtop here to give Ex- 
amples of theſe ſeveral Interpretations, 
nor to explain the difference between 
Equity and the Rigour of the Law, and 
that which concerns the Uſe of the one 
and the other. This Detail ſhall be ex- 


plained in its proper placeſ. We ſhall 
only obſerve touching theſe ſorts of 


Cauſes which are commonly called Fa- 
vourable Cauſes, ſuch as thoſe of Wi- 
dows, Orphans, Churches, Marriage 
Portions, Teſtaments, and others of the 
like nature; that this Favour ought al- 
ways ſo to be underſtood, as not in the 
leaſt to prejudice the Intereſt of Third 
Perſons, and that the Favour of theſe 


xtent 


ales which they regulate, 


REMARKs, GC. 
ſorts of Cauſes is not to be extended 
beyond the Bounds of Juſtice and 1- 
quity. 

(Ste the fourth, ffth, fixth, ſt det and cighth Ar- 
ticles of the ſecond Section. | 


XIII. 


Upon the ſame Principle of the fa- 13 l- 


vourable Interpretation of ſome Laws, eta, of 
the Rrnef ts 


of Princes. 


and the ſtrict Interpretation of others, 
doth depend the Rule of two different 
Interpretations of the Will of Princes, 
in the Gifts and Privileges which they 

rant to ſome Perſons. For when the 
aid Gifts are ſuch, as that we may give 
to them a full and intire Extent, with- 
out any Prejudice to other Perſons ; they 
are always interpreted in favour of the 
Perſon whom the Prince had a mind to 
honour with this Benefit, and an Ex- 
tent is given to it ſuitable to what the 
Liberality that is natural to Princes does 
demand. But if it be ſuch a Gift and 
Privilege as cannot be interpreted in this 
manner, without prejudice to other per- 
ſons, it mult be reſtrained to what may 
be granted them without prejudice to 
others. 


Ste the ſeventeerth Article of the ſecond Seftion. 
XIV. 


We have ſeen what are the Founda- 14. Divers 
of Effects, or 


Laws, and that ſceing they are the Rules 2 3 


a O dam, to pro- 
diverſify the Effects of that Authority, 4%, 


according to the ſeveral Uſes that are mi, t u- 
neceſſary for forming that Order, and /. 


tions of the Juſtice and Authorit 


of the Order of Society, they ought to 


for maintaining it. This is the reaſon 
why many Laws ordain, ſome prohibit : 
why others permit, and why all puniſh 
and reſtrain thoſe who tranſgreſs their 
different Diſpoſitions z whether it be 
that they do not accompliſh what the 
Laws preſcribe; or that they do what 
the Laws forbid z or that they tranſ- 
greſs the Bounds of what they permit. 
And according to the ways in which 
their Diſpoſitions, and their Den, 
are violated, they deprive thoſe of their 
Effects who do not Fail what they en- 
Join: they puniſh thoſe who do what 
they forbid, or who do not that which 
r they annul that which 
is done contrary to the Order which 
they preſcribe : they repair the Conſe- 
quences of their 1 they take 
vengeance for every thing that violates 
their Diſpoſitions: and, in fine, they 
maintain their Authority by all the ways 
that are neceſſary for preſerving Order ". 
u See the eighteenth and twentieth Articles of the 
firſt Section. . | 
XV. It 


Avi A TREATISE of 
15. Laws It follows likewiſe from the ſame Re- 


refrain a mark on the Juſtice and Authority of 
, that they reſtrain not only 
traryio their What is directly 1 8 to their ex- 
Diſpeſitions, preſs Diſpoſitions, but alſo what is indi- 
* y contrary to their Intention. And 
—_ 1 2 whether it appear that both the Spirit 
— theyand Letter of the Law be violated, or 
Inmentim. that only the Spirit of the Law be tranſ- 
greſſed, and the Letter of it ſeemingly 
obſerved, the Tranſgreſſor does never- 
theleſs incur thereby the Puniſhment *. 


| ® Fee the nineteemh Article of the firſt Setion. 


XVI. 


16. Laws It is alſo another Conſequence of 
made Laws being the Rules of the Univerſal 
Order of Society, that no Law is made 


and not for Caſe, or for one ſingular and particular 
one Hh Fa&; but they provide in general for 
what may A and their Diſpoſiti- 
ons reſpe& all the Perſons, and all the 
_ Caſes to which they extend). And 
therefore the Wills of Princes, which 
are limited to particular Perſons, and to 
fi Facts, ſuch as a Pardon, a Gift, 
an ption, and others of the like 
nature, are Favours, Conceſſions, Privi- 
leges, but not Laws. And altho' very 
on they be ſingular Caſes, which are 
the Motives of new Laws; yet they do 
not regulate even thoſe very Caſes which 
have given Occaſion to the ſaid Laws, 
and which were otherwiſe regulated by 
preceding Laws; but they only take 
care to | 
like unto thoſe which gave riſe to them. 
Thus, in France, the Edict about Mo- 
rhers, and that about ſecond Marriages, 
have provided againſt the Inconvemien- 
ces to come, and the preceding Caſes 
have been regulated according to the 
Diſpoſitions of the Laws that were in 
force before that *. | 


Y See the twenty firſt and twenty ſecond Articles of 
the firſt Section. | 
* See the thirteenth and fourteenth Articles of the 
firſt Section. 
| XVII. 


Laſtly, it is another Conſequence of 
of the Laws the preceding Remark, that ſince Laws 
according to are general Rules, they cannot regulate 
rheirDeſg7 the time to come, ſo as to make expreſs 
Proviſion againſt all Inconveniences, 
which are infinite in number, and that 
their Diſpoſitions ſhould expreſs all the 
Caſes that may poſſibly happen; but it 
is only the Prudence and Duty of a 
Lawgiver, to foreſee the moſt natural, 


| 17. Extent 


LAWS. Cua N XII. 


to ſerve only for one Perſon, or for one 


which they are 


and which forbid Deceit and Fraud, and 
others of the like nature. * Others arc 


late for the future Caſes 


Alienation of Lands by a Sale, doth not | 2 


cle of the faſt Section. 


and moſt ordi Events, and to form 
his Diſpoſitions in ſuch a manner, as 
without entring into the Detail of the 
ſingular Cafes, he may eſtabliſh Rules 
common to them all, by diſcerning that 
which may deſerve either Exceptions; 
or particular Diſpoſitions *. And next it 
is the Duty of the Judges, to apply the 
Laws not only ro what. appears to be 


regulated by their — iſpoſitions, 
but to all the Caſes where a juſt Appli- 1 
cation of them may be made, and which . 
appear to be T r either with- FF 
in the expreſs Senſe of the Law, or - 
within the Conſequences that may be L 
gathered from it. | > 
* See the twenty firſt and twenty ſecond Articles of "S 
XVIII. : 


We have ſeen that all the Laws de- 18. Tere 
rive their Source from the two Primary are Rule, 
Laws, that many depend on others of 1 wh 

Con equences, and chat ee, 1 
all of them regulate either in general, al! Marrer;, 1 
or in particular, the different parts of 94ers com- 8 
the Order of Society, and Matters of 5 %. = 
all kinds. From whence it follows, that , 7s 
the Laws are the more general the near- cher; pecul- 
er they approach to the two firſt Fun- ar to cne. 
damental Laws, and the more they de- 
{cend to particulars, they are the leſs ge- 
neral. I hus, ſome Laws are common 
to all ſorts of Matters, ſuch as thoſe 


which enjoin Honeſty and Sincerity, 


common to many Matters, but not un- 
to all: Thus, this Rule, That Cove- 
nants are in place of a Law to thoſe 
that make them, agrees to Sales, Ex- 
changes, Letting and Hiring, Tranſ- 
actions, and to all the other kinds of 
Covenants; but has no relation to the 
matter of Guardianſhips, nor to that of 
Preſcriptions. Thus, the Rule of Reſ- 
ciſſion, upon account of the party's be- 
ing damaged in more than the half of 
the juſt price, which takes place in the 


take place in an Alienation made by a * 


Tranſaction b. | 
> See that diftinflion of the Laws in the fifth Arti- 


| XIX. | 
It follows from this Remark, that it 19.7heim- 


is of importance in the Study and Ap- forcance of 


plication of the Laws, to obſerve, and _—_— 4 
to diſtinguiſh the Rules which are com- _— 755 of —_ 
mon to all Matters without diſtin&ion, Ia. 1 
thoſe which extend to ſeveral Matters, 


1 but 


are to 
ſion by 


ſonable 


but not unto all, and thoſe which are 
peculiar only to one: that we may a- 
void falling into the Error, to which 
many perſons are liable, of extending a 
Rule that is peculiar to one Matter, to 
another where it has no uſe, and even 
where it would be falſe. Thus, for Ex- 
ample, we find this Rule in the Roman 
i iguous Expreſhons 

der the Intention 
of the Perſon who ſpeaks e; this inde- 
finite Rule being found in a Title of 
ſeveral Rules concerning all Matters, 
and it not pointing out what Matter it 
properly belongs to; it ſeems to be ge- 
neral and common to all: and if we ap- 
y it indifferently to all Matters, we 
draw the ** inference ahem it in 
Contracts, as in Teſtaments, where we 
the ambi Expreſ- 


whoſe Will it is intended to explain. 


However, this Application, which will 
be always juſt in Teſtaments*, will be 


often found falſe in Contracts z for in 
Teſtaments, it is only one Perſon alone 
who ſpeaks, and his Will ought to ſerve 
as a Law. But in Covenants, it is the 
Intention both of the one and the o- 


ther Party, which is the Law common 


to both. Thus, the Intention of the 
one Party, lov ©! to anſwer to that of 
the other, it is neceſſary that they 
underſtand one another, _ that they 
together. And according to this 
rinciple, it often happens that it is not 
by the Intention of the Perſon who 
ſpeaks that the ambiguous clauſe is to 
be 8 but rather by the rea- 
tention of the other moet: 

Thus in a Sale, if the Seller hath ma 
uſe of an ambiguous Expreſſion con- 
cerning the 

as if an ſelling a Houſe, he ſaid 

Sete whether ey he Berri 
ng W © e Services 
which the Houle o * which are 
due to it; and the Houſe is found to be 
ſubje& to a Service which was not 
known, ſuch as a Right of Paſſage, a 
Service of not raifing a Building higher, 
or other of the like nature, the great 
mconveniency of which would have 
eirher prevented the Buyer from buy- 
ing at all, or from 115 ſo great a 
Price for it, if he known of the 
Service; this ambiguity of the Expreſ- 
ſion of the Seller will not be interpret- 


ed by his intention, but by the inten- 


tion of the Buyer, who had no reaſon 
to imagine that che Houſe was ſubject 
do any ſuch Service. And this Seller 
ſhall be bound for all the Effects of 


"WF OL. 1. 


the Intention of the Perſon 


qualities of the 1 bag 3 
he 


Warranty, purſuant to the Rules of 


this matter ©. 
„in ambigyis orationibus, Maxis ſententia 
ſpectanda eſt ejus qui cay . 96. F & 


. jab. h 
. 
jur. i taben aut of the Theaziſe F Mecian about De- 


* See. the p Article of the ſecond Seffion of 


EY ON 
Sulu of Lecting and Hiring. - BF 


. XX. 1 


XI 


* 


K 


We have ſeen that ſome Laws are fo 20. 5/- 


r 
tion: and that, on the contrary, there 


are many Laws to which there are Ex- 


ceptions. It follows from this Rule, 
that we muſt not indifferently apply the 
general Rules to all the Caſes that ſeem 
to be comprehended within their Diſ- 


politions, for fear we ſhould extend 


them to 
the Rule. And this makes it neceſſary 
to know the Exceptions. =, 


XXI. 


Caſes which are excepted from 


eral, and ſo certain eyery where, e of 
ar they do not admit of any Excep- 7 


0015. 


It is material to obſerve in reference, , 7, 


to Exceptions, that there are two forts ſor; of Ex- 
by Ar- ceptions, 


of them : Thoſe which are made 


bitrary Laws, and thoſe which are made New! 
by Natural Laws. Thus, it is an Ar- 7 s. 


bitrary Law in the Romas Law, which 
excepts Military Teſtaments from the 
Gencral Rules concerning the Formali- 
ties of Teſtaments; and it is alſo ano- 


ther Arbitrary Rule according to the 


Ufpe of France, that the Reſciſſion of 
a Sale on account of Lands being ſold 
for leſs than half of the true Value, does 
not take place in Sales made public 


by Order of a Court of Juſtice. Thus, it 


is a Natural Law, that we cannot enter 
into Covenants that are contrary to the 


Laws, and to Good Manners and this 


Law makes an Exception to the 8 
lorts of 


Rule, / that we may make all 


Covenants. And it Ednet en 


tural Law, that an Exception is made 
to the Rule of the Reftifution of Mi- 


nors, in the caſe of ſuch Engagements 


as mw eigen for _ 10 enter in- 
to, and where any ent diſereet Man 
g . | 


would have done t 


f See the ſixth, ſeventh, and eighth Artidhy of thi 


feſt Section of the e, of Law. 


It is eaſy to perceive, that the Ex- 
ceptions which are made by Asbitrary 
Laws, are obſerved, and learnt by bare 
Reading, and by Memory, and chat it 
is by Kady that we muſt learn them. 

ps But 


trary. Ex- 
amples b- 


iS bs 
n. Wa — 9 horns 
2 K _ 12 K 


rr 


„ T ee = be- 


But the diſcerning the Exceptions which 
are of the 1 not al- 
ways on 1 

requires: Reaſoning. For thaw are Na- 


t tions which we do not find 


tural 
written down in Laws: And even thoſe 


which are written, are not always join- 
ed to the Rules which they tuin 
So that the Knowledge of Exceptions, 
which is ſo neceſſary, demands equally 
both Study in _ I, and a 
Attention to the Spirit and of 
the Laws which are to be applied; to 
the end we * not 1 — 9 — 
Exceptions, by giving too large an Ex- 
rent to the general Rules 
„ A bi % - ( TP * 
11. Advio We may add as a laſt Remark, 
eoncerning which is a Conſequence of all the others, 
32 that all the different Views which are 


and 


ſo neceſſary in the Application of Laws, 


demand a Knowledge of their Princi- 

les, and of their Detail; and this im- 
plies the Light of Good Senſe, accom- 
panied with Study and Experience. For 
without this Foundation one is in dan- 
of making falſe Applications of the 


other Matters than thoſe. to which they 
have a relation: or by not diſcerni 
2 Bounds 1 ſet to LR by 
Exceptions: or by giving too large an 
Extent to Equity againſt the Rigour of 
the Law, or to the Rigour againſt E- 
quity: or for the want of the other 
Views which are to regulate the Uſe of 
2 See the 1% Puch of the ſecond Sede of the 


4 1 


. 
* 


CHAP. XIL 


A General Idea of the Suljett Mat- 
ters of all the Laws : Reaſons 


for making Choice of theſe which 


ſhall be treated of in this Book. 
The CONTENTS. 


1. All the Subject Matters of Laus, are 


either of Religion, or of Temporal Po- 


| 2. Matters peculiar to Religion. 

3. Matters peculiar to Civil Policy. 
4. 5 common to Religion, and to 
fs an | 
5. Three forts of Matters of Temporal 


A TREATISE of "LAWS. Cn, XIII 


and it 


cular 


Aws : either by miſapplying them to 


\ 8 5 * 
ee 


6. Thoſe of the Law ef Nations. 
. Thoſe of the Publick Law. 
. Thoſe of Private Low. © 
9. Remark on the Ordinances, the Cuſ- 
toms, the Roman Law, and the Ca- 
non Law: to ſbew what are the Mat- 
EG come within the defign of this 
10. What theſe Matters ure | Reaſons 
ting Choice that bas been made of 


I 


: 8 we have already ſeen that all the 1. 4 th 


different forts of Laws are re-/ubje#Mer- 


to two Kinds, which compre- IE 
hend them all; one of the Laws of Re 8 f 
ligionz and the other, of the Laws of of Neal 
emporal Policy; and that of theſe Fel. 
laſt, ſome are common both to the one 
and the other kind: ſo we ought like- 
wile to diſtinguiſh all the Matters of 
Laws into two Kinds, one of the Mat- 
ters of the Laws of Religion, 'md the 


other of the Matters of the Laws of 


e ſuppoſing that among all theſe 


tters, there are ſome of them that 
are common to both the Kinds. : 


n II. | 

Thus, the Matters which concern a. Matter: 
the Myſteries of Faith, the Sacraments, peculiar te 
the inward Diſpoſition of the Mind, Nl. 
the Diſcipline of the Church, are Spi- 
ritual Matters, which are proper to Re- 
CTY Se 
| _ III. 

And the Matters which relate to the 3. Marte 


Formalities of Teſtaments, to the di- peculiar 10 


ſtinctions of Goods into Paternal and i fal - 
Maternal, Eſtates of Inheritance and : 
by Purchaſe, to Preſcriptions, ro the 

ight of e Fees, to the 
Community of Goods between Huſband 
and Wife, and others of the like nature, 


are Temporal Matters proper to Civil 


Policy. 

But the Matters which reſpe& Obe- 4. Ilan 
dience to Princes, Fidelity in all ſorts cnmen w 
of Engagements, Ho and Fair- Revgion, 
2 in Covenants and in Commerce, 25, . 
are Matters common to Religion and to 
Policy; in which both the one and the 
other eſtabliſh Laws according to their 
Ends; as has bcen already obſerved. 

I ſhall not here enter upon a fuller 
Explanation of the Matters which be- 
long properly to the Laws of Religion; 
but ſhall proceed to conſider thoſe of 
the Laws of Temporal Policy, and to 


point 
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point out thoſe that are to be treated of 
in this Book. T iin ad | 


5. Three poraf Policy are 
2 of three ſorts, according to the three 


7 kinds of Laws of this. Cys. which 
Poly, have been already mentioned; viz. the 
Law of Nations, the Publick Law, and 

the Private E | 

1 jt 5 VI. 41 I 3 

The Matters of the Law of Nations, 


1 
2 

* * . 
1 


— 


6. Thoſe 
the wy in. the ſenſe which this word has with 
Nation:. 


us, as has been aarked, are 

the Ways by which the different In- 

tercourſes and Correſpondencies are car- 
ried on between one * and ano- 

ther, ſuch as Treaties of Peaee, Truces, 

Suſpenſions of Arms, Sincerity in Ne- 
otiations, the Safety of Ambaſtadors, 

the Engagements of Hoſtages, the man- 

ner of declaring and making War, the 

Liberty of Trade, and other Matters of 


VII. 


412 7 The Matters of the Publick Law, are 
Lin. thoſe which concern the Order of the 


Government of every State, the ways 
of calling to he Bo zn NG 
Kings, Princes, and other. Potentatcs, 
by Sura by Election: the Rights 
of the Sovereign, the Adminiſtration of 
Juſtice, the Militia, the Treaſury, the 
different Functions of Magiſtrates, and 
other Officers, the Governm 


Towns, and others of the like nature. 


VII.. 


3. Thoſe of The Matters of Private Law are the 
| 3 Engagements between private Perſons, 


their Commerces, and whatever may be 
neceſſary to be regulated among them, 
either for preventing of diſputes, or for 
ending them; ſuch as Contracts and Co- 


venants of all kinds, Mortgages, Pre- 
 {criptions, Guardianſhips, cceſſions, 


Leſtaments, and other Matters. 
| IX. 


9. Remark. In order to explain what are all the 
„n the Ordi- Matters that ſhall be treated of in this 
cm Book, and the reaſons of che Choi 

e kk, alons ot the Choice 
the Roman Which has been made of them, it is ne- 
Law, and ceſſary to make firit of all a Remark on 
* On the ſeveral-Laws that are in uſe in the 
3 Kingdom N | 

are th In France there are four different 


Matters kinds of Laws, the Ordinances, and the 
on ny Cuſtoms, which, are the Laws peculiar 
to that Kingdom; and ſuch, parts of the 
Roman Law, and of the Canon Law, 
as are there obſerved. 
Vo L. I. 


deſign of 
this Book, 


A general Mea the Symecr Matters, &c. li 


vernment of 


9 


Theſe four forts of Laws regulate in 
France all Matters, of what, nature ſp- 
every but their Authority is very difle- 


"The Ordinances have an univerſal Au- 
thority over all the dane and are 


ol 


all of them obſerved in all parts of the 
Kingdom, except ſome of them wholc 
Diſpoſitions reſpect only ſome of the 
Provinces. eee thn. 
he Cuſtoms haye their particular 
Authority; and each Cuſtom is conſined 
to the Limits of the Province, or Place 
where it is obſerved. eee 
The Roman Law hath in the King- 
dom of France two different Uſes; and 
hath for each of them its proper Autho- 
rity. - 
| Boe of theſe Ules is, that it is ob- 
ſerved as a Cuſtom in many Provinces, 
and is there in the place of Laws in ſe- 
veral matters. Theſe are the Provinces 
of which it is ſaid, that they are go- 
yerned by the Written Law; the 
the Uſage of thoſe Provinces, the Ro- 
man Law has the ſame Authority, as in 
the other Provinces their peculiar Cul- 


3 


fiſts in this, that they 1 + over all 
8 Juſtice and 


* 7 


ity have over our Reaſon. 


Ihe Canon Law contains a great 
number of Rules which are ohſerved in 
France, but it has likewiſe ſome which 
they reject. Thus, they obſerye all the 
Canons which concern Faith and Man- 
ners, and which are taken from Scrip- 
ach from the Councils, and from the 
Fathers: and they, receive of it likewiſe 


a great , many Conſtitutions which re- 
hen the Diſciphne of the Church. 
And. by, Ulage they have received like- 
wiſe ſome, Rules of it which relate only 
to Temporal Policy. But other Dil- 
politions of it they reject, either becauſe 
they are not reccived in ule therc, or 
that even ſome of them are contrary to 
the Rights and Libertics of the Galiican 
Church. | | 


X. 


Having made theſe Remarks, it is 10. Whar 
now caly to ſhew, what View the Au- s Mat- 
thor propoſed to himſelf in the Choice” = 
of the Matters which he thought pro- __ 
per to comprehend in this Book, and har has 


g 2 TELE 


Im 
been made 
of them, 


them this belon 


is more frequent, K 
that their Principles 

almoſt all of them Nativial Rules of E- 
| quity, which are the Foundations of 5. 


Natural Rules of 
cipal Law and Deciſion of ſuch matters 9 
does depend. Thus, for Example, in 


the matter of Fees, the Cuſtoms haye 
only regulated the 


to diſti them from thoſe which 
he thought t ft to exclude. 
all the Matters which are re- 
ME by theſe four ſorts of Laws 
which are in uſe in France, viz. The 
the Cuſtoms, the Canon 
Law, and the Roman Low, there is a 
great number of them which are diſtin- 
guiſhed from all the others, in a manner 
which has been the reaſon of the Choice 
har has been made of them. 
The Matters which are thus 48 


Fare are thoſe of 


tracts, ſuch as Sales, Exchanges, 


ting and Hiring, Loan, Part | 
Pegel, and a orher Corte? 


Of Guardjanſhips, Preſcriptions, Mort- 
Of Succeſſions, Teſtaments, Le- 

cies, Subſtitutions: Of Proofs and 
ſumptions: Of the State of Perſons: 
Of the Diſtinctions of Things: Of the 
Manner of interpreting Laws; and ma- 
other Matters, 
nging * them in com- 
mon, that the Uſe of them is more fre- 
quent, and more neceſſary than that of 


other Matters. 


The Author conſidered that theſe 
Matters are diſtinguiſhed from all the 
others, not only in that the Uſe of them 
rticularly m 
ir Rules are 


ules of the Matters regulated 


the Ordinances and Cuſtoms, and even of 


ſuch Matters as are not known in the 
Roman Law: for all the Matters regu- 
lated by the Ordinanees and Cuſtom, have 
therein no other Laws beſides ſome Ar- 
bitrary Rules; fo that it is upon the 

uity that the Prin- 


t Conditions 
of them in divers Places: but it is b ae 
Natural Rules of Covenants, and 

ther Rules of Equity, that e 


touching theſe Matters are decided. 
Thus, in the matter of Teſtaments, the 


Cuſtoms regulate the Formalities of 
wore and what Diſpoſitions Teſtators 
or may not make; but it is by 
E Rules of Equity, that the * 
ons are decided, touching the Eng 
ments of Heirs, or Executors, the In- 


ie! gt © fag of the Wills of Teſtators, 


all the other Matters in which there 
may be any difficulty. For, as has been 
already obſerved in another place, it is 


always by theſe Rules that Queſtions of 


al kinds are Leu and decided. 


which have all of 


Since thereſore it is in che Roman 


Law, that theſe Natural Rules of Equi- 
4 been collected together, and 


t they axe. there collected in he man- | 


ner which has been obſerved in the Pre- 


face, and which renders the Study of 


them ſo difficulr and lexed 3 it is 
this that; the Author A the 
Deſign of 1s Book, to. make 
Choice of theſ: Matt N55 which the 


Plan ä miner 


CHAP. XIV. 


A Plan « the Matters contained i in 
this Book the Ciuil Law in 


Fuer Order. 
The CONTENTS. 


. All the Matters of Law bave 4 Na- 
9 Order. 


2. The Foundation of this Order. 
3. The general Diviſion of the Matters , 
this Deſign, into two Parts: The fir ſt e 
E W and the ſecond of Succeſ- 


ONS. 


4. Theſe two Parts are preceded 2. 2 
Preliminary Book, of the Rules o 

in general, 0 "Perſe ſons, and 0 

Droifidh © of the Matters 0 the 2 

Hart into fbur Boots. 

6. Firſt Book, of Engagements by Cove- 

nan 

7, Second Book, of Engagements without 
8. Third "Book, if the Conſe 

: ird Boot, of the Conſequences 0 

ef? | Engo ts which add Kg them, 4 
0 prate OP: 

Fourth Book, of the Conſequences of 
1 ngage ments A ich diminiſh os 

annul them. 

10. Matters' of the Firſt Book. 


11. Matters'bf the Second Book. 


Matters of the Third Book. 
. Matters of the Fourth Book. 


4. The Second Part, which is of Suc- 


ceſſions. © 
15. Diviſion of the Matters of the Second 
Part into Five Books. 
16. Firſ® Book, of Matters common to 
; wp and Teſtamentary Succeſſions. 
Second Book, of Legal Succeſſions. 


I 18 Third Book, of Teſtamentary Succeſ- 


ſions. 
19. Fourth Book, of Legacies and Dona- 
tions in proſpect of Death. 
20. Fifth Book, 
gacies in Truſs. 
21. Matters of the Firſt _ 
2. Matters 


Subſlitutions and Le- 
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21. Matters of the Second Book. 
23. Matters 7 the Wird Boot. 
24. Matters of the Fourth Boot. 
25. Matters of the Fifth Book. 

26. The Conc wes of this Plan of the 

rs: Reaſons for the Order ob- 
ſerved in it. yy 


27. Remark on the Matters which belong 
to the Publick Law. | 


I 


| AlMe- A LL the Matters of the Civil Law 
ters of Law 


have among themſelves a ſimple 
haves Ne" 7nd natural Order, which forms them 
into one Body, in which it is eaſy to 
ſee them all, and to perceive with one 
view in what Part every one hath its 
Rank. And this Order is founded on 
the Plan of Society which has been al- 
ready explained. 5 


II. 


2. The We have ſeen in that Plan, that the 
Foundation Order of Society is preſerved in all Pla- 
ook cl ces by the Engagements with which 
*- God links Men together, and that it is 
red in all Times by Succeſſions, 
which call certain Perſons to ſucceed in 
the place of thoſe who die, to every 
thing that may paſs to Succeſſors. And 
this firſt Idea makes a firſt general Diſ- 
tinction of all Matters into two Kinds: 
One is of Engagements; and the other 

of Succeſſions. 

All the Matters of theſe two Kinds 
ought to be preceded by three ſorts 
of General Matters, which are common 

to all the others, and neceſſary for un- 
derſtanding the whole Detail 

Laws. | 

The firſt comprehends certain Gene- 
ral Rules which reſpe& the Nature, 
Uſe, and Interpretation of Laws; ſuch 
as thoſe which have been mention- 
ed in the twelfth Chapter. 


The ſecond concerns the ways in 


which the Civil Laws conſider and diſ- 
tinguiſh Perſons by certain Qualities 
which have relation to Engagements, 
or Succeſſions; as for Example, the 
qualities of a Father of a Family, or of 
a Son N e the Father's Juriſdic- 
tion, of a Major, or a Minor, the qua- 
lities of a Child lawfully begotten, or 
of a Baſtard, and others of the like 
nature, which make that which is call- 
ed the State of Perſons. 

The third comprehends the ways in 
which the Civil ron diſtinguiſh the 
Things which are for the uſe of Men, 
with reſpect to Engagements and Suc- 
ceſſions. Thus, with reſpect to Engage- 
ments, the Laws diſtinguiſh the Things 

, 0 


Plan of the MaTTERs, &c. 


of the 


In 


which enter into Commerce, from thoſe 
which do not enter into it; ſuch as 
Things Publick and Things Sacred 8 
And with reſpect to Succeſſions a Diſ- 
tinction is made of Goods Paternal and 
Maternal, of Eſtates of Inheritance, and 
thoſe of Purchaſe. 


III. 


According to this Order, we ſhall 3: x ge- 
divide all the Matters of this Book into fan Wok 
two Parts. The firſt ſhall be of En- 


Matters o 


gagements, and the ſecond of Succel-yhi Deign, 
ſions. And both the one and the other #0 wo 

ſhall be preceded by a Preliminary Book ht 72 
the firſt Title of which ſhall contain the ge 
General Rules concerning the Nature ang he fe. 
and Interpretation of Laws; the ſecond nd Suce 


ſhall be of Perſons ; and the third of . 
Things. $ 


As to the Diſtinction of the Matters 4. The/e 
of the firſt Part, which is of Engage- #9 Parts 
ments, it is to be remarked, as has al- * Oo | 
ready been ſhewn in the Plan of So- un 
ciety, that Engagements are of two Book, of the 
Kinds. 5 8 ö 

The firſt is, of thoſe which are form- ty 
ed mutually between two or more Per- qu, and of 
ſons, by their Will and Conſent; and Tung. 
this is done o Covenants, when Men 
engage themſelves mutually and volun- 
tarily in Sales, Exchanges, in Letting 
and Hiring, in Tranſactions, Compro- 
miles, and other Contracts and Cove- 
nants of all ſorts. 

The ſecond is of ſuch Engagements 
as are formed otherwiſe than « mutual 
Conſent; ſuch are all thoſe which are 
made either by the Will of one Perſon 
alone, or without the will of either of 
the Parties. Thus, he who undertakes 
to manage the Affair of his abſent Friend, 
engages himſelf by his Will, without 
the Conſent of the abſent perſon. Thus 
the Tutor is engaged to his Pupil, in- 
dependently of the will of the one or 
the other. And there are divers other 
Engagements which are formed with- 
out the mutual Will of thoſe who are 
bound by them. 

All theſe forts of Engagements, whe- 
ther they be Voluntary or Involuntary, 
have divers Conſequences, which are re- 
duced to two Kind, The firſt is of thoſe 


ſorts of Conſequences which add to En- 


nds, or which ſtrengthen them; 
uch as Mortgages, the Privileges of Cre- 
ditors, Obligations in which ſeveral per- 
ſons are bound each for the whole, 
Suretiſhips, and others which have this 
Character of adding to Engagements, 
or of ſtrengthening them. 8 


The 
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of ments, is of thoſe which an- 
bem, or which change them, or 


* 


t 
dimiriiſh them on arc is . 
Com ions, Novations, Reſciſſions, 

Reſtitutions of Matters to the firſt State 
they were in. EL 
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5. bi It js to theſe two Kinds of Engage. 
meme and to theſe two Kinds of their 
2% U Cooltquences, that all the Matters of 
„ this Furſt Part art reduced: and they 
ſhall be ranked chere into Four Books. 


: x": ® NI 
3 ot 


N VI. 
G. eee e ee I nw 
Book, 7 The Firſt ſhall be, of . Covenants, 
—C which are voluntary and mutual En- 


Covenant. gagements. 
7. Seed The Second, of Engagements which 
— are formed without a Covenant. 

| 5 NN 

3. Twd The Third, of the Conſequences 
Bot, of the which add to Engagements, or which 
re en Colrobotate en. 
gagements which add to them, or corroborate them. 

9. Forth - The Fourth, of the Conſequences 
— the which annul, diminiſh, or change the 
Con | ; 
* Engagements. | 
gagements which diminiſh them, or amul them. 


X. 
10. M- This Firſt Book, of Covenants, ſhall 
cer; of the have in the beginning thereof a Title of 
Fyſt Book. Covenants in general. For ſeeing there 
are many Principles, and many Rules 
which are common to all the Kinds of 
| Covenants z Order requires that we 
ſhould not repeat thoſe common Rulcs 
in every Covenant to which they belong, 
but that we ſhould gather them all to- 
gether in one place. We ſhall after- 
wards rank under- particular Titles the 
different Kinds of Covenants: And we 
ſhall add at the end of the Firſt Book, 
a laſt Title, of the Vices of Covenants, 
ſuch as Fraud, Stcllionate, and others: 
in which we ſhall treat of the Effect 
which Error and Ignorance, whether it 
be of Fact or of Law, Force and Fear, 
and other Vices, have in the Covenants 
wherein they happen to be. | 
We have inſerted in this Firſt Book 
of Covenants, the Matter of Uſufruct, 
and that of Services, becauſe Uſufruct 
205 = : 
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who manage the 


Accidents. 


into it. 


venants, a5. Donations, 'by "oe by. 
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The Second Book, which ſhall be of . ame-. 


Engagements without a Covetiant, ſhall re: t. 


take in thoſe which are fotmed with; Second 
out a mutual conſent; ſuch as the En- Bl. a 

ments of Tutors; thoſe of Curators 
who. are named either do Perſons, ſuch 
as Minors, Prodigals, Mad-men, and 
others; or to Goods, as to a vacant 
Succeſſion : the _ ement of Perſons 

7 irs of others in 

their abſence, and without their know- 
ledge, and that of the, Perſons Woſe 
Affairs have been managed: the Ea> 
bree Perſons Who chance to 
have ſomething in common together 
without a Covenant: and there are divers 
other ſorts of Involuntary Engagements, 
and ſome which are even formed by 


* 
- DF » 1 
* * 


: 2 1 5 
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The Third Book "ſhall treat of the 12. Matter: 
Conſequences of Engapements, whether of the Third 
they be Voluntary or Involunitary, which Bt. 
add to them, or corroborate them, and 
ſhall contain the ſeveral Matters which 
have this Character; ſuch as Mort- 
gages, the Privileges of Creditors, the 
Obligations of Perſons bound jointly to- 
gether each for the whole Sum, Sure- 
tiſnips, Coſts and Damages. This 
Book ſhall likewiſe take in the Matter 
of Proofs and Preſumptions, and of an 
Oath, which are Conſequences of all 
ſorts of Engagements, and which cor- 
roborate them. And altho' Proofs, and 
an Oath, ſerve likewiſe to diſſolve En- 
gagements, yet this Matter, which 
ought not to be put in ſeveral places, 
ought to be inſerted in the firſt place 

where it comes in naturally. We ſhall 
likewiſe place among the Conſequences 
which ſtrengthen and fortify Engage- 
ments, Poſſeſſions, and Preſcriptions, 
which confirm the Rights which people 
acquire by Covenants, and by other Ti- 
tles. And altho' Preſcriptions have alſo 
the effect to annul Engagements, yet it 

is natural to place them in this Book, 

for the ſame reaſon that Proofs are taken 
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A Plan of the Mar T ERS, &c. lv 


XIII. 


r3.Mattrs: The Fourth and Laſt Book of this 
pi Part, ſhall be, of the Conſe- 
; which diminiſh, change, or 

and which ſhall 


annul 3 | 
contain t py apr which 75 this 
Character; ſuch as Pa n- 
ſations, Novations, ä Rel 
ciſſions, and Reſtitutions. 

| | XIV. 

14. These- The Second Part, which is to be of 


cond Part, Succeſſions, comprehends a great num- 
which ber of Matters, and different enough to 


Sue. make a Diviſion of them into five Books. 


XV. 


15. Di · To conceive. aright the Order of 
on of the theſe Five Books, we mult conſider that 
Mare 7 there are two ways of ſucceeding: The 
Part into 2 . bg ay wa ber 4 » * Le- 
foe Books. gal, that is to ſay, regulat the Laws, 
Thich make the —— opal from 
thoſe who die, to the perſons whom 
they call to ſucceed to them: And the 


other, of Teſtamentary Succeſſions, 


which make the Goods to paſs to thoſe 


who are inſtituted Heirs or Execu- 
tors, by a Teſtament, 9 


XVI. 


16. Firſt And becauſe there are ſome Matters 


Book, of common to Legal Succeſſions, and to 
common to Teſtamentary Succeſſions; it being pro- 
Legal and per that theſe Matters ſhould go before, 
Namen- they ſhall be contained in a Firſt Book. 
tary Succeſ- = = ; | 

_.; XVII. 


15 l Second Which ſhall be followed b a Second; 


Book, of — in which Legal Succeſſions ſhall be ex- 


e cel plained. 


_ 1-11: VII.. 


8. Third And by a Third; which ſhall contain 
ae,, Teſtamentary Succeſem. 


ceſſions, | * 
=o 204 :.XEX. | 
19. Forth Seeing it often happens that Perſons 
Book, of L. who name Heirs, or Executors, in their 
1 8 Teſtaments, and thoſe alſo who will have 
in proſpectof no other Heirs beſides the Heirs of Blood, 
Death. do not leave all their Goods to their 
Heirs, or Executors, but make particu- 
lar Donations to other Perſons by Teſta- 
ments, or Codicils, or other Diſpoſiti- 
ons made in proſpect of death; theſe 
ſorts of Diſpoſitions ſhall be the Subject 
Matter of a Fourth Book. 


3 


1e Eh And laflly, ſceihg the Law has added 


Book, of to the Liberty of making Heirs, or 


' Heir, or 


gacies. 


Executors, and taries, that of Sub- i 
ſtitutions, and D Truſt, which 2 * 
call a ſecond Succeſſor in the place f | 
the firſt Heir, or Executor, or of the 

firſt Legatary z this Matter of Subſtitu- 

tions, and of Deviſes in Truſt, ſhall be 

the Subject Matter of a Fifth Book. 


XXI. 


The firſt of theſe five Books, which 3 
ſhall be of Succeſſions in general, ſnall I. *'* 
contain the Matters that are common 
to the two Kinds of Succeſſions; ſuch 
as the Engagements of the Quality of 
xecutor, the Benefit of an 
Inventory, the manner of accepting an 


Inheritance, or Succeſſion, or of re- 


nouncing it, the Partitions among Co- 
heirs, or Co- Executors. | 


XXII. 


The Second Book, which ſhall be of z. Atarrers 
Legal Succeſſions, ſhall explain the Or- Yee 
der of theſe Succeſſions, and the man- . 
ner in which Children and other De- 
(cendants are called to them; as alſo Fa- 
thers, Mothers, and other Aſcendants; 
Brothers, Siſters, and other Collaterals. 

Theſe Legal Succeſſions are alſo called 
Succeſſions of Inteſtates: and this word 
is particularly made uſe of in the Ko- 
man Law, | becauſe the Heirs at Law, 
who are the Heirs of Blood, do not 
ſuccecd except when there is no Teſta- 
ment; bur this is not to be underſtood 


of Perſons to whom a Legitime, or 
Child's Part is due by Law. 


XXIII. 


The Third Book, which ſhall be of ;, Marre. 
Teſtamentary Succeſſions, ſhall contain of ctheThird 
the Matters which concern Teſtaments, Book. 
their Formalities, Diſheriſon, Unduti- 

ful Teſtaments, the Legitime, or Filial 
Portion, the Diſpoſitions of thoſe who 

have contracted a ſecond Marriage. 


XXIV. 


The Fourth Book ſhall be concern- 24. Matter: 
ing Legacies, and other Diſpoſitions ef theFourth 
made in proſpect of Death: and in that Bout. 
we ſhall treat of Codicils, of Donati- 
ons in proſpect of death, and of Le- 


XXV. 


The Fifth Book ſhall eon the 25. Matter: 
Matters relating to the ſeveral Kinds J ½ F/ih 


of Subſtitutions, and of Legacies and mm 


Inſtitutions of Heirs, or Executors, in 
truſt for others, — 
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Book. 


France, and for which reaſon it w 
ſeem as if they ough 


give u reaſon for the Order that is par- 
ticularly obſerved in the Matters of each 
We have endeavoured by ſeveral 
Views to rahge them either accordi 

as their Nature makes them ſubſequent 


to one another, or according as it a 
8 neceſſary to us that the 4 
ould [I before the others, in order 
to their being better underſtood. Thus, 
for Exatnpte, in the Firſt Book of the 


Firſt Pitt, in which are explained the 


ſeveral forts of Covenants, after the 


Title of Covenants in general, we have 
placed chat of che Contract of Sale be- 


22 chat of 41 there 
not one nh contains fo many 
a Matters s the Contract * 

e becauſe the Rules of that 


Cotntalt agree to many other Covenants, 


and | give 1 deal of 1 to other 
Matters. Thus, for other the like con- 
fi tis, all the other Matters have 
bern ranged in the Order which they 
have; but it would be too tedious, and 


to no manner of purpoſe, to give a 
reaſon in each particular Matter, for the 
ſituation in Which it is placed. We 


ſnall only 8 the _— 
ter touching Mortgeg have 
been hon in the 93 


tanta, -becaule it is uſually by Covenant 


thut. the Right of Mortgage is acquired, 
yet it v proper to put this Matter in 
another place, becauſe the Mortgage 
is never a primary Covenant, and a prin- 
cipal Engagement, it being always an 
Acceffory 'to ſome other Engagement, 
and 'ofteh to Engagements which are 
contracted without any formal Covenant, 
ſuch as thoſe of Tutors and Guardians, 
and ochers alſo, in which the Mort- 
Rage is acquired by Law. Thus, this 

atter hath naturally its Order in the 
Third Book: and the ſame reaſons have 


obliged us to plate the Mutter of Sure- 


tiſnipe, and thoſe. of Obligations, where- 


in ſeveral ;perfons are bound jointly for 
the whole Debt, in the ame Rank 


* 9 


which concem the Rights of hePrincy 
and the Government of To f 


ted b 
of th 
becauſe there are in the Romas 
w many eſſential Rules co i 


are not expreſſed in the Ordinances ; 


therefore the Author has collected them 
into one Tome, which is the Second 
Tome of this Work and the Matters 
treated of in it, as alſo the Matters re- 
gulated by the Cuſtoms of France, and 
which are unknown in the Roman Law, 
are ranked in the following Order. 
All theſe Matters of the Publick Law 
a be precedet by thoſe which 
be explained in this Book. Far 
beſides that they preſfuppoſe many Rules 


which ſhall be t | z it s- 


tural that ſince the Publick Law has a 

relation to private Perſons, that the 

Matters which conoern private Perſons, - 

ſhould go before thoſe which are of the 

Publick Law; and it is probably for 7 
theſe NO. Le rhe 1 con- = 
CErning the ZXCANEQUTT, mes or 5 
e „ and Criminal | 1 
have been placed after the others. Thus, 

after the Matters of this Book which 

make the Firſt Tome, we have 


in the Second the Matters pert: to. 
the Exchequer, and S 


th 
which reſpect Univerſities, =_ other 
Societies and Communities, and Crirai- 
nal Matters: And as for the Order of 
(Ry Proceedings, which compre- 
s the manner. of proceeding in Li- 
vil and Criminal Caulcs, and the Func- 
tions and Duties of the Judges; ſeei 
it is a Matter which has relation to al 


the others, it would ſeem proper to end 
therewith. = | 
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As to the Matters which are peculiar 


to the C of France, ſuch as Fees, 
the Right of ademprion belongitg to 
Families, Wardſhips, the Community 


of 3 between the Huſband and 
the Wiſe, the Inſtitutions of Heirs, 
by Contract, the Prohibition of be- 
e of the Goods to the 
the Renunciations by ughrers of 
their Right to Suc z and every 
thing which the Cuſtoms have i parch. 
to Succeſſions, Donations, 
and other Matters, it is not neceſſary to 
mention their Rank here, it being eaſy 
to judge that theſe Matters relate either 
to Engagements, or to Succeſſions. 
Thus, Fiefs were in their firſt Origine 
Covenants between the Lord and-the 
Vaſſal. Thus, the Right of Redem 
tion belonging to thoſe of the Family 


A Plan of the MaTTERs, &c. 


of the Seller, is a Conſequence of the 
Contract of Sale. Thus, the Matter ot 
Wardſhips, whether of Noblemens 
Children or Citizens, is a kind of Uſu- 


fruct joined with a Guardianſhip. Thus, 


the munity of Goods between Huſ- 
band and Wife, and the Wife's Join- 

are Covenants either expreſs or 
tacit, which have a connection with 
the Matter of Dowries. Thus, the 
Inſtitutions of Heits, by Contract, 
are a Matter which is made up 
partly of the Nature of Teſtaments, 
and partly of that of Covenants, and 
which hath its Rules from theſe two 
ſorts. Thus, every one of all the other 
Matters of the Cuſtoms hath its Rank 
fixed: and it is eiſy to perceive the Or- 
der which they have in the Plan that 
has been explained. 
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t This TABLE ſerves only to mark the Order of the TITLES of all 
the ſeveral Matters which are treated of in this Book, and of which we 
have juſt now laid down the Plan. For which reaſon it is, that we have 
not here ſet down the Numbers of the Pages, nor the Seftions of the 


Titles. But this is followed by another Table of the Titles of this Tome, 


and of their Sections, with the Numbers of the Pages where to find them. 
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TRANSLATOR's 


PREFACE. 


„ HE Author's 4 IR oth. in 3 this Work , 
ll was not to make a new Abridement of the whole 

Body of the Civil Law, 3 had been done 
| os before his time by many eminent hands. 

But his view was to grove to the World ſome- 
— hung new in its kind, and what had not been 

— — any other Lausen before him; to wit, a Collection 


aut of the Body. of the Croil Law of all the Natural Rules of 


Juſtice and Equity, which are applicable to the moſt common 
Tranſattions between Man and Man, enher m revate or 
publick Capacity, in a clear and eaſy method, and 122 gled 
from the Niceties and Forms of Law, e. which they are mixed 
and interwoven in the Body of the Cuil Law, == 

Ii is muſt certain, that it is in the Body of the Cwil Law that 
we have the moſt compleat, if not the only Collection of the Rules 
of Natural Reaſon and Equity, which are to govern the Actions 
of Mankind; and therefore it is, that it has been called Ratio 
Scripta, Mritten Reaſon, as containing the moſt perfect Rules 
of e 4d ery. all a; ewes that nay ariſe e among Men 
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The Trans LATORS PREFACE. 
in their. — a another * 2 1 Hehe _ 2 
0 N e their own Form of Government, 
wich are now obſi ace ent mermixe - hr 22 > 
 damental Principles o ce ey, ſome Nicenes of ! 
render the Study of the vil Law 100 wkſome 
' thoſe who do not intend to make it their Profeſſion ; 
parts of the Croil Law as are not at preſent of fo general uſe, 
and ſelefting all the Fundamental Maxims of Law and Equity, 
which muſt be the ſame in all Countries, and applying them to 
the moſt common Affairs of Human Life, in a plain eaſy Me- 
 thod, and in their Natural Order. So that the Reader here 
finds, under the ſame Tule, all the Rules of Law which have 
any relation to the Subject of the ſaid T wle, and which lie di- 
 ſperſed under different Titles in the Body of the Roman Laws, 
and cannot be there learnt without great Study and Appli- 
Beſides the Laws relating to private Property, which the 
Author has digefled after this manner in the Firſt Tome of this 
Work, he has added a Second Tome, of the Publick Law; in 
which he has collected out of the Body of the Roman Laws, 
all the Rules of Natural Reaſon and Equity, which are 10 
govern- the Actions of Mankind in their publick Capacity, and 
as they have a relation to the Civil Society of which they are 
Members. Here he lays down the duties of the Sovereign to- 
wards his Subjefts, and of all Officers impliyed under the 
Prince, ether for the Admmiſtration of Juſtice, the Direction 
of the Croil Policy, the Management of the Publick Revenue, 
or the Government of the Army in time of War. He has col- 
letted the general Maxims that are to be wag for procur- 
ing plenty of all things nece to human Life withm the 
n, and for n ealth and Riches by a Fo- 
rein Trade and Commerce. Neither has be omitted to ſet 
down likewiſe therein the duties of the Clergy, as they are 
Members of the Hate. And to render this Work the more per- 
fed and compleat, beſides the Texts which he has quoted out of 
the Body of the Croil Law, as containing the Political Maxims 
of Government whereby the Commonwealth of Rome was raed 
zo its greateſt height and ſplendour, and preſerved its power 
for ſo many Generations; he has moreover added a great many 
Texts of Holy Scripture, which contain the Precepis of the Di- 
| | es 


VINE 


and tedious for 
be Addr 
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3 Sale: all thoſe who are veſted with any Branch of the 
Nulli Authority, and 10 theſe who lrve in ſubjettion under 
them, and ate 10 pay obedience to their Orders and Commands, 
for the good and welfare of the whole Socrety. © 
bit Work no ſooner _—— than it was re- 
cexved with wnwer/al 2 Men of 3 and 
Las been juſtiy re. one of the Improvements of Learning 
which we owe 10 the laſt Century. There have been ſeveral 
Editions thereof in France in a few years; and is has been 
n uſe in other Countries, that it has been 
auto . other Languages. I thought that it might 
not be of befs ſervice here in England than in other Countries, 
and therefore was mduced to render in mo Engliſh, hat all the 
 Subjetts of this Kingdom in 9 al might have the benefit of it. | 
There are many perſons of great Learning in England, who 
have not had opportunities * acquiring 2 a thorough know- 
| deage of the French Tongue, as 10 be able o underfrand per- 
fettly the Books which are writ in that Language. And even 
many of thoſe who are ſufficiemly Maſters of the French Lan- 
guage, ſo as to underfland their Hiſtorians and Books of Novels, 
may not be ſo well acquainted either with the French or Civil 
Law Terms, which frequently occur m this Work, and which 
make a Tranſlation thereof the more 1 for the Engliſh 
Reader. And the ſubjett matter of ibis Book being of ſo gene- 
ral uſe to all Mankmd, I dare flatter my ſelf that a Tranſla- 
tion of it, when the Book comes 10 be more univerſally known 
here m England, will be allowed to be of real Service to the 
Country, and be at leaft as well recerved as a Tranſlation of 
any French or Latin Hiforian whatſoever. 
Huce I firſt read this Book, I have always heen of Opinion 
” Sia Engliſh Tranſlation of it would be of the greateſt ſervice 
here in England; and the rather, becauſe of late years the ſtu- 
dy of the Civil Law here in England has been ſo much negleft- 
ed, and has met with ſo great diſcouragement, that we are in 
a manner become ſtrangers to it; and, under a groundleſs ap- 
Prebenſion of its being an encroachment on the Law of the 
Land, we are like 10 he all the real advantages which may be 
reaped from it in ſubſerviency to our own Laws, and which all 
other Mations, except our ſelves, do at this day enjoy. 
In all other Countries where the Study of the Coil Low is 
culitwated, they have peculiar Laws and Cuftoms of therr own, 
of which | 'they are as tenacious as we can poſſibly be of ours. 
Wer yet they: are ſo far from bamiſbing or di fcoaraging the H " 
QL. I. 2 | 


general Rules of Naural Reaſon. 
rl any defetts or omiſſions that» 
by vertue of any Power or Authority 8 


bad to mnpoſe. their, Laws upon other Nations, ( "aber: proence 
nom muſs. be looked upon. as very frevolous ever. ſince ibe devden- 


ful Laws which they could pick up among the Commonwealths 
of that Country; which were ps Hoa + digeſted. into Twelve 
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bein ee LAWS; than. on the contrar 
 Profeſſars thereof all whe encouragement ; they. 
qualification for the. better underſtanding of. they cu n 
and male it ſubſeryent _— e in all reſpetts,. by. applying the 


and Equity which are contam- 
up. any. difficulties or obſcurities , and to 


ed therein, to. clear. 


nicipa Laws. And this is the. ouly uſe In is mage of the Obi 


Lam in moſt. Countries: at this day; not hat they vective i 


ron of. F the Roman 4 „ire; but they receive is only as contam- 


- £2 the moſt compleat, if not the — 52 Collection of Rules of Na- 
| tural Reaſon and Equity, which mT in aid of their own 


Municipal Laws, and ſerve as a for Aach all een 


wherem their own Laws and Cuſtoms are ſilent. 

Aud in this they do but imitate the Romans e av 
were not ee to tale all ibe helps and aſſiſtances they could 
have from other Nations, to render their own Body of Laws the | 
more perfect and compleat. It was with this view that they 
ſent perſons into Greece, there to colle& the. beſt and moſt uſe- 


Tables, and were made the Ground-Work of the Body of the Cuil 


Law. It vas likewiſe for the ſame purpoſe, that they borrow- 
ed of the Rhodians their Laws. relating 10 Maritime A arrs, 


as being the beſt Collection of Laws of that kind that were theu 


extant, 1 inſerted them in the Body of their cum Laus. And 


at thy day the Rhodian Laws, the Laws of Oleron, and other 
Maritime Laws of other Nations, are recerved as the general 


Law for deciding all Cauſes Civil and Maritime, in aid of the 


| Municipal Law of each Country, and without any apprehenſion 


that the ſaid Foreign Laws will be an infringement of their 


own Municipal Laus; becauſe they are recemed by vertue of 


ther own Authortty, and only to ſupply the defetts and omiſſi- 
ons of their own Laws, for deciding Caſes on which rem own 
Laws have made no proviſion. 

In former times, when the Civil Law was more 0 
known and ſtudied here in England than # is at preſent, the 


Judges and Profeſſors of the Common Law had frequent re- 


courſe to it in caſes where the Commors Law was either totally 


2 3 


y occus in their own Mf. 
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The TRANSLAT ORS PREFACE: 
the, natural pe and diſpofutron of the Inhabitants ; yet in 
order to im 


that it may be of ſervice to know what Laws the Romans, the 
greateſt and moſt flour: 


themſelves, and for the Government of therr Colomes in Foreign 
Parts, to preſerde them in a due ſubjection, and to make ow 
uſeful and fubſervient to the ſeat of the Empire from which they 


all which Laws are collected in the Body of the Civil Law, and 
may be uſefully applied by us on many occaſions. 

But as to what concerns the outward Policy of the State, that 
is, the Imercourſe which it muſt have with other States and 
Princes, I humbly conceive that the knowledge of the Croil Law 


muſt be of ſingular uſe in all Tranſattions of that kind. For the 


Cruil Law — in ſo great efteem and veneration among all 
other Nations, that they. make it the Rule and Standard of 
Equity in all Caſes which are not expreſly provided for by their 
own particular Laws and Cuſtoms, what more effettual Argu- 
ments can be uſed 10 obtain Juſtice from them in an amicable 
way, than thoſe which are founded on the Principles and 
Maxim of the Cuil Law? It is arguing with them upon their 
own Principles, from Maxim of them own Law, an ho Law 
of all Nations, which is the moſt eſfectual way to convince them 
Reaſon. And it * in conſideration of this, that our Auceſ- 
tors, in their great Wiſdom, thought er to 1 eneral 
in all „niir with Foreign 1 in Rene of Pea 
and Commerce, Perſons who were well ſkulled in the Croil Law, 
and Law of Nations. And although it was neceſſary on ſome 
occaſions, and more particularly at ſolemn Congreſſes for treating 
/ Peace, for the greater luſtre and ſplendor of the Embaſſy, 70 


imploy perſons of 4 firſt Rank and ; wx" ; het, to eaſe them 


of the great weight of Afairs, they were always accompanied by 
ſome perſon of an inferior Rank, abo being verſed in the g 
of the Cwil Law, and Law of Nations, might be aiding and 
aſſiſting in the Conferences which were to be held for ſetiling and 
po Fe g the reſpettroe intereſts of the ſeveral Princes and States 
concerned. Aud this we ſee is the conſtant practice of all other 
Nations, at this day, who in their Embaſſies for Treaties of Peace 


32 boy always at leaſt one perſon who has been bred to the La; 
houg 


h - iq is the leſs. neceſſary in Foreign Countries, where all 
the. Notilty, in their Studres at the Unrerſity go through a re- 


n e fo the H tudy of the Croil er, and Law of Nations ; 


theſe to 'the beſt advantage, 2 


Ming Commonwealth that ever was, 
thought fit to enatt for promoting Trade and Manufaures within 


derived their Origin, and to which they owed their Protectiun; 
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ee. Thus, we ſee in the moſt ancient Books of 
— e THORNTON, and Fra, 
| thet rhe ae thereof have tranſcribed, one after another, in 
| e pr very Words of JusTiNnNIaN's Inſtitutes. 
ee the Fudge po wpon the Bench, in delwering their 
10 of the Qui Law, — fone 
datio) x jor pinions; which ts SELDEXN, & bo Diſſerta- 
, on FILE Ta, bas clearly demonſtrated from the Annals of 
thoſe trmes. So that the Sages of the Law in thoſe days were 
the good nſe that might be made of the Reaſon of the 
Grid Law, ws an ee 69 the Commmets Law of the 
Land, as aber Nations make uſe of it at this day. 
And beſides thi al advantage that is to be reaped from 
| the Study of the Cu Len, . 11 
ther as a Foreign , with reſpett to this [land ; ſome 
of the If thereof havmg been enafted for deciding 
Controverſies which aroſe here in England, and bearing date 
from this Country. The greateſt part of this Iſland was go 
verned wholly by the Croil Law, for the ſpace of about three 
| bundred and years; to wit, from 2. Reign of the Em- 
3 to that of HoxORIUSͤH; during which time 
fore of the moſt eminent among the Roman Lawyers, as Pa- 
PINIAN, Paulus and ULeian, whoſe Opinions and Deci- 
frons are cullected in the Body of the Good Law, ſat in the ſeat 
here in England, aud diſtributed Juſtice to the 
. Bur after the declenſiun of the Roman Empire, 
the Saxon, Daniſh, and Norman Cuſtoms took place in the 
Hand, according as the ſaid Nations became Maſters of us, 
every one being ford of mtroducing their own Cuſtoms. 
There are fome particular Matters in which the Croll Ln 
' bath been, and ſtill is allowed to be, the only Law in 
| England, whereby they are to be decided And the Courts of | 
Juſtice which have Cognizance of the ſaid Matters, do proceed 
therein according e eee, 
Thes, Berge Fe of Admuralty, all Cauſes Cruil and 
Maritime are there to be decided according to the Croil Law, 
and the Maritime Catom. Thus, in te # ie of Honour or 
, the Lord Hi oh Conſtable, and Earl Marſhal, who 
are the Judges thereof, are 10 a according to the Croil 
2 as being the moſt proper for deciding al Controver- 
ariſing Contratts made in Foreign ae deeds of 
Arms and Wa out of the Realm, —— that pertam 
to War withn the Realm, and other matters whereof that 
. 1 . * Court 
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— 
ceed according to the Rules of the Crnt Law. *© © L 
Aud in all the Eccleſiaſtical Courts of this Kingdom, alth# 
the Canon Law is the Foundation of their Proceedmgs, yet the- 
Canon Law being in a great meaſure founded upon the Gro 
Law, and fo interwoven with it in many branches thereof, that 
there it no underſtanding the Canon Law aright' without being 
very well verſed in the Cuil Law; "the Knowledge thereof u 
therefore abſolutely neceſſary for the a rr. of all Cauſer of 
| Ec cleſiaſtical Copnizance. nd the K owledge of the Croil. 
Law not only ſerves to explain the Canon Law ; but, by the | 
practice of all Eccleſiaſtical Courts, it is allowed to come in aid 
and to ſupply the Canon Law, in caſes which are there omitted. 
And how neceſſary and uſeful the Cril Law is in this reſpett, 
does plamly appear from the Commentaries of the learned Dr. 
LyNDWwOOD an the Provincial Conflitutions of Canterbury, 


and of Jou of Athon on the Legatine Conſtitutions, made 
for the Government and Diſcipline of the Church of England. 
Having mentioned the ſeveral Courts where the Croil Law is 
allowed to be not only of uſe, but of Force and Authority here 
in England, by vertue of the Sanitim which it has, not from 
the Roman Emperors, the firſt Authors thereof, but from our. 
own Kings, who have ſince recerved it as Law in certain mat- 
ters; I muſt beg leave to conſider how far the Reaſon and E- 
quity thereof may be of ſervice in other Courts where it has not 
the Force and Authority of Law. And I cannot but think that 
in all Courts of Equity, where the Rigour of the Common Law 
is to be mutgated by the Rules of Equity, the Knowledge of the 
Croil Law muſt be of great ſervice. For, as I have already 
obſerved, it is there, and no where elſe, that we have the ful- 
beſt and moſt perfect Collection of the general Rules of Natural 
Reaſon and Equity, applied to all the various Tranſattions and 
Intercourſes between Man and Man. If therefore one were to 
Judge what is juſt and equitable in a Cauſe depending between 
Parues, would it not be a great help towards: forming a right 
Judgment therein, to enquire into the general Rules of Equity 
zouchmg the ſaid matter, which have been laid down and eſta- 
bliſhed by the moſt eminent Lawyers that ever lived in any Age, 
and to ſee how they have _—_ them in the like caſes? Can 
it be imagmed, that the Reaſonimgs of thoſe great Men upon 
Caſes of the like nature, will not give great hight, and contri- 
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 bute very much towards forming an equitable Deciſion in matters 
which are io be determmed upon the Principles of Equity, and 
not according to the Regour of the Law?! How far therefore theſe 
Rules of Equity, which are collefted in the Body of the Croil 
Law, may be uſeful in the High Court of Chancery, and Court 
of Exchequer, whoſe Proceedings are according to Equity, is 
what I humbly ſubmit to the great Wiſdom aud Experience 
of the learned Judges, and others who are beſt acquainted with 
_ the Praftice of thoſe Courts. III IS 
Lind of this Knowledge of the Rules of Reaſon and Equity 
can be of ſervice in the inſerior Courts of Equity, it cannot be 
lefs uſeful and neceſſary m the Supreme Court 7 GY of the 
 Kmgdom, which is that of the Lords aſſembled in Parliament. 
It is to that high Tribunal that the Subjetts have recourſe, in 
order to obtain an equitable Redreſs of the Grievances which* 
they pretend to have had done them by the inferior Courts. 
And the Lords who compoſe that Auguſt Aſſembly, and who 
are the Supreme Judges of the Property of the Subject, can- 
not be ſuppoſed, by reaſon of their high Rank and Duality, 
and their frequent Avocations upon account of the weightier 
matters of Government, to apply themſelves to that minute Stu- 
adh of the Law which is expected from other Judges: And 
therefore ſeeing they have frequent occaſions to att in a Judi- 
cia Capacity, it is the more neceſſary that they ſhould be ac- 
guaimted, at leaſt with the general Rules of Reaſon and Equity, 
which may help to guide them in the Judgments which they groe 
in matters of private Property that come before them. 
And if we conſider the ſai Body in their Legiſlative Capacity, 
as having under their direction the arduous Matters of State, and 
eſpecially ſuch as regard the Intercourſe between us and other Va- 
tions; the knowledge of the Law of Nations, which is built up- 
on the Civil Law, is abſolutely neteſſary in Deliberations of 
this kind, that no Reſolutions may be taken in ſuch matters but 
what are agreeable to the Principles of the Law of all Wati- 
ons. And it was upon this account, that, according to the an- 
cient Cuſtom and Uſage of Parliament, the Maſters of Chan- 
cery, who formerly were Crorhans, were ſummoned, with the 
Judges of the Realm, to give their aſſiſtance and attendance in 
the Upper Houſe of Parliament. For as the Judges of the 
| Realm were to grove their counſel and advice, when required, 
in matters which depended on the Laws of the Land; fo the 
Maſters of Chancery, who were killed in the Croil Law, and 
the Law of Nations, were often conſulted in matters which de- 
pended on thoſe Laus. There 
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ö Having ſeen in what caſes the Ci! Lau may be uſeful, if . 
wot neceſſary, for determining ſome maners that come before 1 

e ee, of Juſtice; I muſt beg leave ib | 
7 e 2 for it may be uſeful in the uber matters that come 
E under the ration of that Auguſt A ſem 
5 His Majeſty for the Afairs of State. It is 
| . | Co that Hes Majeſty fteers the Heim of the , 1 

is there that all Treaties of Peace and Commerce with Foreign 
| rates and Potentates are examined and conſidered. As to 


what regards the internal Policy of the State, for maintaining 
Peace and quiet in the & . for Prong 
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temper and diſpeſuron of of. the Inhabitants ; yet in 
waves Gf 66 he of | I canner but think 
it may be of ſervice to know r Romans, be 
greateſt and moſt flouriſhing Commonwealth that ever was, 
"0 fit. to enatt for promoting Trade and Manufattures within 
themſelves, and for the Government of their Colomes i in Foreign 
Parts, to preſerte them in a due ſubjetlion, and to make — 
uſeful and ſahſerdient to the ſeat of the Empire from which they 
derived their Origin, and to which they owed their Protection; 
all _ Laws are collected in the Body = Croil Law, and 
uſefully applied by us on many occaſions. 
— as to what 3 of the Hate, the 
is," the Intercourſe which it muſt have with other States and 
Princes, I humbly concerve that the knowledge of the Croil Law 
muſt be "of ſingular uſe f in all Tranſattions of that lind. For the 
Cuil Law being in fo great efleem and veneration among all 
other Nations, that they make it the Rule and Standard of 
Equity m all Caſes which are not expreſly provided for by therr 
own particular Laws and Cuſtoms, what more effettual Argu- 
ments can be uſed 10 obtam Juſtice from them in an amicable 
„ than thoſe which are founded on the Principles and 
Marims of the Croil Law? It is arguing with them their 
own Principles, from Mazxims of their own Law, and the Law 
all —— which is the moſt eſfectual way to convince them 
by Rea. And i 2 in * of = that our Anceſ- 
tors, in their great tadom, thou proper to mploy generally 
in all eue with Foreign — and in 23 of 2 
and Commerce, Perſons who were well ſkilled in the Cm Law, 
and Law of Nations. And although it was neceſſa! on ſome 
occaſions, and more particularly at ſolemm Congreſſes for treating 
of Peace, for the greater luſtre and ſplendor of the Embaſſy, 10 
imploy perſons of the firſt Rank and Qualuy; yet, to eaſe them 
"of the great weight of Affairs, they were always accompanied by 
ſome perſon of an inferior Rank, who being — in the Study 
of 5 Cruil Law, and Law of Nations, mught be aiding and 
aſſiſting in the Conferences which were to be held for ſetthng and 
achtung the reſpetiroe intereſts of the ſeveral Princes and States 
concerned. And this we ſee is the conſtant practice of all other 
Nations. at this day, who in their Embaſſies for Treaties of Peace 
imploy always at leaft one perſon who has been bred to the Law ; 
although this is the leſs neceſſary in Foreign Countries, where all 
the Nobultty, in them Studres at the Unrerſity go through a re- 
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of excellent 
, for ſecurmg the Inhabitants of their 
Colonies againſl the e 2 n of therr Gover- 
mors. F we conſider i ' Colomes umb reſpect to their Set- 
s, and the Intercourſes which they are obhiged to have 
with the nei mg Natrons, i# ris by the Principles of the 
Uv Law, and the Law of Nations, that they muſt aſſert and 
maimain ther Rights and Privilege. 
| 4; muſt obſerve here in relation to the Engliſh Colonzges © 
| » Comment of America, that there is a great aff- 
8 them and the Colontes of the 8 „ 


paniards, and other 

Nations, who have made Settlements among the Indians in thoſe 
s. For the Grants made by our Kmys of Trafts of Land 
in that Country, for the planting of Colomes, and mating Fer- 
therein, appear to have been made in mination of t 
made by the Rings of Spain, to the Proprietors of Lands 
in the Spaniſh Colonres, upon * fame conditions, and in 
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Pty with a great deal of labour and pains, reduced into a 
narrower compaſs all thoſe general Printiples of Natural Rea- 4 
fon and Equity, and apphed. them to the: particular matters ts 
whith they belong, digeſting them into a proper method and. 
e the eaſe. ef the Reader. So that perſons who have 


__ ortunity, nor leiſure, to read over. 27 whole ; 
= of the ke Cot Law, may find here the marrow. ra by 
3 f it, which will be ſufficient for the generality of Readers, 
ut as. for thoſe who intend to violet he: Carp Cod Canes 
Law their Profeſſion, although the reading of this Book will 
be. a great help and eaſe to them in the proſecution of 
5 their Studies ; get I would by no means adviſe them to reſt 
fatisfied with this ColleSion of Rules out of the Croil Law, 
* but 10 read over diligemtly and carefully in the Original, ol 
J the Books 1of the Body of the Cuil Law, the. Inſtitutes, 
5 . the Pandects, the Code, and the Novels; without which. 
b . n 0 man can attain to à perfett knowledge eitber of the 
5 Cuil or Canon Law. For, as I have already mentioned, 
= 5 | the Croil Law is the ground. wort upon which the Canon Low 
I | is built, and without the Kknowſeage * it 10 man can e 
„ #0 be a good Canoniſt. 
8 muſt here caution the En gli Reater, that boi is not. t0 
= TO expert to find barely in this Collection thoſe general 
= Rules and Maxims of Natural Reaſon and Equity — 1 
_ - \. have before mentioned, and which are received as Law in 
= all Countries. He will beſides meet with many particular 
_ Oz Rates of the Croil Law, which are received as Law in France, 
= 5 and which are different from the Law and Uſage of England. 
= for the Author of this Collection having propoſed to himſelf 
+0 10 extra out. of the Body of the Cuil 85 all the Rules 
= thereof which were agreeable to the Law of France, or which, ; 
| might any way ſerve 10 illuſtrate the ſame; and my inten-. 1 
. tium being to give the Reader a true and perfed Tranſlation of | 
©. the whole Wark, I aid not think my ſelf at liberty, either tis 
_ | a er bo leave out any part thereof. Aud even as to thoſe 3 
Dy, es the Col Low which do not exatthy rally a e 2 
| ay Laws - ; 
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wy ne der che N of 15 greateſt Lawyers 


I. that: flouriſhed. under the Roman Empire in ſuch matters 


herein we happen to differ from them ;\ becauſe it is chiefly 
from. the know ae of. the Laws f other Hates that we can 
Tarn to ſupply what is "GY, or reform what 5 is amiſs in 
007” OW). 955 4 
Menber it it to be expeied, that in this Tranſlation I 
"Hol mide fo large a digreſſion, as to point out all the mi- 
mute differentes between the Rules of the Croil Law collected 
in this Book, and the Laws and Uſage in England; which 
would be to exceed too far the bounds * a Tranſlation, and 
 fvell the Work into too great a Bult. I have therefore thought 
it moſt adviſable, to confine the Remarks which I have added, 
#0 the moſt material differences that occur between the Croil 
Law and ours, and more particularly, in the matters which 
come under the Cognigunce of our Courts in 15 land, which 
bave the Cuil and Canon Law for their | and Guide. 
Theſe Remarks I have inſerted under the reſpeftrve Titles and 
Seftions to which they belong; and in order to preſerve the 
Original imire, I have diflinguiſhed them from the Remarks 
_ by the Author, by inſerting them between two Crotchets. 
1 have hkewiſe thought roper, in the ſeveral Remarks which 
T have added, to quote the Authorities on which they are found- 
ed; which will add the greater weight to the Remarks them- 
| ſelves, and ſerve as a guide to the Reader where to find the | 
ſeveral matters there memioned, more yy explained in our 
Engliſh Law Book. © 
In this Tranſlation I have ſet 48. at the end of each Ar- 
ticle the Latin Texts of Law, in the very words as they are 
tranſcribed out of the Books of the Croil Lau; it being no 
ways neceſſary to put them into Engliſh, becauſe the ſubſtance 
of them is contained in the Engliſh Article, to which the Latin 
Texts are ſubjomed, as the Authorities in Law upon which 
the Engliſh Article is grounded. And beſides, the preſerving 
the Latin Texts of Law in their Original, will have this ad- 
vantage, that it will groe the Reader who has not had an op- 
portunity; of looking into the Body of the Croil Law, a taſte 
of the beauty and elegance of the Style of the Roman 
Lawyers; who expreſs themſelves with that clearneſs and 
e ede, and yet with that brevity and conciſeneſs, that 
the Reader is furprized to po: o much matter couched m 
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CIVIL LAW 
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NATURAL ORDER. 


PRELIMINARY BOOK. 
1. hich treats of the Rules of Law in general, 
Per ſous, and Things. 


A have given the name of And becauſe in the examination of 
| Preliminary to this Book, the ſeveral matters treated of in the 
becauſe it contains three Body of the Law, and in particular. 
| 3 of matters, which be- Laws, we muſt always conſider the 
common to all the o- perſons whom the ſaid matters and Laws 
— = of in this Work, and ne- relate to. And becauſe there are in all 
— for underſtanding chem aright, perſons certain qualities, with reſpect 
ht to be placed firſt in order. And to which they are conſidered and diſtin- 
ced, the matters contain d in this guiſhed by the Laws, and which have 
Book, are, as as it were, the firſt Elements a particular relation to all the matters 
of the Law; for before we deſcend to treated of in the Body of the Law; 
a particular enquiry into the Rules of the theſe qualities, and theſe diſtinctions of 


Law, it is neceſſary, in the firſt place, 88 ns, ſhall be conſider d in the ſecond 
general, I 


to know in the nature and ſe- Title of this Book. 

2 kinds of theſ 3 and the ways And the third Title ſhall contain the 
applying them ways in which the Laws conſider and 

A And this al 2 the ſubject diſtinguiſh the ſeveral kinds of thin 


matter of the firſt Title of chis Book. by the * which fit them for t 
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ſimgle reading —_ over, * T9 Val a ah 
w h to 1.1 1: Which are 9 Nals. 
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ways of abuſing the Rules. 
Exceptions are Rules. 
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11. The foundation of the authority of | 
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12. Natural Laws regulate what is paſt, 
aud what is to come. | 
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14. The effect of new Laws with re- 


5 come. 
IF. Anders of 2 Laws, 2 ro 


16. N Gl when new Laws begin 


to be. in force. 


17. TW ways by Which. new Les or 
repealed. 


18. Seyeral ect, ef Las: Ph 
19. Hate ner is 
N 
20. Laws r or nabe Ft is days 
cCeontrarp ta their projubition 
21. Logs are ef ne me ſor 
caſe, ar on 
the le. 
1 the ors Role 


32. ger 
23. Equity 


J. 
— — 


clear 2 3 
ns of 

requires, the neſpottive caſes Bu 
A nd ed BIT kk in pre uſe for 
thoſe e 


. Defini- 
-Aﬀ 


IH 
2 


9 
3 
. 


CMM. 


it is « Rule of the poſitive 
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nary rol General. Tig1. Seck. t. 


care of the thing he has borrowed; and 
other Rules of t is kind, are all of them 
natural and — Rules, which 
are obſery'd in all places... 
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95 wy firma. argue — perrnanent. 
©, 11. . oe f. nar, . & av, Quod natu- 


ralis ratio inter omnes adi; 
de juſt. > jor id quod ſemper xquam ac bonum 
49 ut jus naturale. I. 11. . Civiiis 
ratio naturalia jura corrumpere non poteft. . S. f. 
de cap. min. 
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Arbitrary Rules are al! thoſe that hac #5 
been eſtabliſhed by Men, and which are © ary t 


ſuch, that without offending natural ha 
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qty; they may either preſcribe ee 


thing, or a thing quite different. Thus, 
for inſtance, it was free for Men to eſta- 
bliſh, or not to cſtabliſh the uſe of Fiek. 
Thus, a longer or ſhorter rerm of years 
* have been fixed for Preicripuons ; 

Ja greater or leſſer number oft Wit- 
neſſes to a Teſtament. And this diver- 
ſity, which is not fixed by Nature, 
makes theſe Laws to derive their Au- 
thority from the arbitrary Regulation, 
made by the Lawgiver who Has elta- 
bliſh'd them; and chnlequently renders 
chem liable to changes. 4 
E verd qu ck woe quxque Cvitas conſtituĩt. 
„ ae ee F. 11. . 4 jur. nar. gc. 
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The Rules of Law, whether natural g. 1 


or arbitrary, are of three kinds. Some «+; 


of them are » Which agree to all“! 


matters; others are common to ſeveral 
matters, but not to all; and many are 
peculiar only to one matter, and have no 


relation to others. For example, theſe 


Rules of natural Equity, That cer mf 
do wrong to no Man, That we ought to 


render to every one what is bis du, are 


general, and belong to all forts of mat- 
ters. This Rule, That Agreements made 
between Parties, are to them in the place 

of Laws, is Common, Oy NyCrT 828 ; 

r_1t. agrees to inds o tracts, 
9 or Pacts; but it has no rela- 
N. eK nor to ſeveral other 
matters. And the Rule for making 
void à Sale, in KS any one of thc 
parties is d more than half of the 
juſt price, is a Rule peculiar only to the 
Contract of Sale. So that in the uſe 
and application of the Rules of Law, 


it is neceſſary to diſcern in every one, its 


Limits and its Extent. ' 
e of general Ruler. Juris præcepta ing 
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VII. 


i ute Rules which 1m the 
extent ee Rikki and they pre- 
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* particular 3 Hage Ho oy non p ei- 
. uſt, or un — which the 
— Rule, bei bai —.— 
any manner of exception would on the 
com have render'd either unjuſt, or 
Thus, for example, the general 
| Rule That we may all manner of 
Contracts, is limited by the Rule Laue 
forbids thoſe that are contrary FLY £0 Ja 
and good Manners. Thus, > Pooh. 
bition to alienate things that are ſacred, 
is limited by the Rule which allows 
33 to be ſold for neceſſary cauſes, cer- 
Sale formalities * 
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fate. 1 C. de int. flip. I. 7. F. 7. F. de pa8. 1.6, 
bh Cod. el Sancimus nemini licere {an ee, 
arcana vaſa, vel veſtes, 
divinam religi 
ditionem, vel hypothecam, yel 
excepta cauſa captivitatis, & 
e Ecel. v. l. 14. 


us trahere. 
is. J. 2h, 721 
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Mi VII. 
Exceptions, as well as Rules, are of 

7 pm? two kinds. Some of them are of the 
Law of Nature, and others of the po- 

ſitive Law : as appears by the Exam- 
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7 — or Law in General. Ti: i. Sect. i. 5 


the Lawgiver, Who determines us to 
whit he preſcribes and ſince they have 
not their effect, 1 — have been 
made known to che ol e y publica- 
tion, they what / to come, 
und have nothing to 40 with what is 
paſt 
* Leges & conſtitutiones futuris certum eſt dare 
iis, non ad facta pratcrita revocari. 
7. C. 8 


XIV. 
kbe Affairs which b appen pen to be de- 14. 7% 
Pay. and undecided at the time 4s =» 


7 new Laws are enacted, are judged , *' 


y. the tenor of the ing Laws ho. ny " 


94 for ſome particular rcalons, the paf. 
w Laws mark N. — „that they 
take place even in things that are 

Or chat without any ſuch expreſ- 

Hon, the new Laws be ſuch as ought to 


ſerve for a Rule to im is paſt, as if 


the new Laws ſerve only to revive a 
former Law, or a Rule of natural Eq 
„ which had been alter'd by Mme 
uſe; or that th late Queſtions, 
for the deciding of which there was no 
Law, nor any Cuſtom in being. Thus, 


for inſtance, when the King ordained 
. that the price of Offices ſhould be diſtri- 
- bated according to the order of Mort- 


that Law ſerved as a Rule for 
Cauſes that were undecided in the 


4 —.— where they had no Cuſtom 
to the contrary, to "ove them as a 


7 


as A cou 0h ** 622 f præterita revocari 
poorer ee & de ptæterito tem 1 & adhuc 
tap cautum fit. l. 7, C. de legib. 
1 inte C. de nat. liber. e 
mini licere Coram at atque arcana vaſa, vel veſtes, 
cæteraque donaria, quiz 3 religionem ne- 
ceſſaria ſunt, cum etiam veteres | s e2 quæ juris 
divini ſunt, humanis nexibus non illigari Kaser, 
vel ad venditionem, vel 8 vel pignus 
trahere. Sed ab his, qui ſuſcipere auli fue- 


rint, modis omnibus vindicari. Hoc obtinente, non 


ſelum in futuris negotiis, ſed etiam judiciis pendentibus. 


I. 21. C. de Sacro-fanct Eccl. I. 23. in f. cod. 
Quicumque adminiſtrationem, in bac florentifſi- 
ma urbe Fun emere quidem mobiles res, vel 
immobiles, y el domos extruere, non aliter poſſunt, 
niſi ſpecialem noltri numinis, hoc eis permittentem 
reſeriptionem merucrint— Out eriam ad 
arcrita negotia referri ſancimiis. Niſi tranſactioni- 
— vel judicationibus ſopita ſint. I. wn, C. de contr. 
jud. Quoniam inter alias Captiones præcipuè com- 
miſſoriæ Pace, legis creſcit aſperitas 
Si quis igitur tali - aborat, hat ſanctione 
reſpiret. & ua cum preteritis preſentia quoque repellit, 
& fururs prohiet. 4 a. d. de pad f & & 4 
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As 1 new Laws regulate what is to IF. 
come, ſo they may, as odeaſion requires, ler fa a 
4 g of new 

change 


ple, 
Orleans, one might have made Safi 
tions in without 

and that inance did limit 
the Subſtitutions that ſhould be made 
thereaſter, to two degrees beſides the 
Inſtitution. But whereas that Ordinance 
did not for the future hinder the effect 
of the Subſtitutions which had been 
made before, the Ordinance of Moulins 
did — to the fourth beſides 
the Inſtitution, the Subſtitutions which 
had been made before the Ordinance of 
Orleans. And at the fame time, it ex- 
cepted the Subſtitutions of which the 
right was already fallen and acquired, 
although it was bd the fourth de- 
gree?, 


bee aft hrs Try hb 17 
C. de lib. See the Ordinance of Orleans, INTE 
and that of Mowlins, "RE" | 


16. oe Arbi Laws begin to > uid: their 
time — ira L time to come, cither from 
new Law! | het of their publication, or only after 
_ wY the dela 1 — appoint. Thus, ſome 
Laws that make c which would 
be attended with inconveniences, 
were an ſuddenly put in execution 
ſuch e Prohibition of ſome Com- 
merce, the Au N pe Bi or Diminu- 
tion of the value of the current Coin, 
and the like, leave for ſome time things 
in the ſame condition in which th 
were, and fix the time at which kad 
ſhall begin to be put in execution ** 


This is a 3 of the Rules, 


rr. 
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XVII. 


Arbitrary Laws; Whether the 
 eſtabliſh'd by the Authority of a Pry 
- giver, or by Cuſtom, may be aboliſhed 


preſs Law, which repeals them, or 
makes ſome alteration in them; or b a 


long Ps which _ or aboli 
them r. 


e e vel dards Catia hpi; wa 
alia poſtea lege lata. F. 11. inſt. de jur. nat. gent. & 


ctv. rectiſſimè etiam illud tum eſt, ut leges 


non ſolùm ſuffragio legiſlatoris, ſed etiam tacito 
conſenſu omnium 


J. 32. in f. f de 


deſuetudinem obo. gh 


either be annulled, or reſtrained, accord- 


or changed two ways; either by an ex- 
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Thus, the Laws which forbid the giv- 
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perſons, annul 


made to other perſons interpo that 
they may tranſmit the 155 
who are 1 — 2 of receiving it in 
their own names. 5 


© Nob e n legem 
e eee _ 
ec 1 ncoke gg x 
contra, jurs deren fer ; 7 
rum, ter excuſat. . « 
legem Felt, qui id Sei, quod lex prohib 

fraudem vert, qui falvis verbis legis, 
ihe quo Kain rag fg , od. fraus enim legi 
autem non vetuit, id 
Hel die hor „ur am Jravi as 2 
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is nititur volunta- 
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a fort vo <rheringenet oa 20. Law: 
perſons, or in particular to ſome ſort of e- 
perſons, certain Contracts, or a certain 
Commerce, or contains other Prohibi- - ner wt 
tions, of what kind ſoever; 5 
ſhall be done contrary to theſe Prohibi- 
tions, with all its conſequences, 


to the quality of the; Prohibition, 
4 that of 1 C and =P 


even although the Law make no men- 
tion of the nullity, and that it leave the 
other Penalties underertmined's, ME mY $i 


» Nullum' pactum, nullam conventionem, nul- 
lum contractum inter eos videri volumus ſubſecu- 
tum, qui contrahunt, lege contrahere prohibente. 
Quod ad omnes etiam legum in jones, tam 
_— quam novellas trahi iter imperamus. a 

Ut egiflatori; quod fieri nun vult, tantùm prohi- 
buiſſe ſufficiat. ' Qeteraque quaſi expreſſa, ex —_ 
vr . =D coligens oc. eſt, ut ca quæ 

et pm et t facta, non ſolum i 

pro infectis etiam habeantur. Leer leg. 
— Probibacrir tantum, nec —— 1 


. — OF ten. in General Ter Sect. 2. 7 
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a $ to which, their intention 
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23. Equi IF any 2D cal happen that were 
22 not ed hy ſome expreſs and writ- 


veſal Lan. ten Law, it would have for a Law the 


natural hr png of Ys which is 

the univerſal to every 
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would lead us to 
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I Y the Uſe of Rules is meant here Ka/ouw 
the manner of applying them to " 3 
that are to be decided | ur Laws. 
and the Application of the Rules does 
ofren require their Interpretation. 


It happens in two forts of caſes, rhat 
it is neceſſary. to interpret the Laws. 


" =—_—_ when we find in 2 Law ſome 


, ambiguity, or other defect ot 
on; for in this caſe it is neceſ- 
to interpret the Law, in order to 
ver its true mean And this 
kind of Interpretation is limited to the 
Expreſſion, that it may be known what 
the Law: ſays. The other is, when it 
that vn cn duce ey how 

clear focver it Re ongecuen in 1 


to Deciſions that would 1 oojult, it 
the Laws were indiffcrently . to 
every thing that is contained within the 
Expreſſion. For in this caſe, 1 

Injuſtice that would fotow from 
this apparent, obliges us to diſco- 
ver by ſome kind of Interpretation, not 
what. the Law ſays, but What it means; 
and to judge by its meaning, how far it 
ought to be extended, and what are the 
bounds that ou he to be ſet to its ſenſe. 
And this kind of Interpretation depends 
always on the temperament that ſome 
1 = to * ders * 

be in danger of m ying, 

we did not explain it. Fer it is this 
temperament that gives to the ſaid Law 
its uſe, and its v oy But this matter 
will be better underſtood by Examples. 
And in order to make them the more 
uſeful for ſuch as have leaſt knowledge 
and experienee, we ſhall fer down one 
Example fo clear, that it will convince 
every at firſt ſight, that we ought 
not always to take the Law in the lite- 
ral ſenſe and we thall ſubjoin another, 
in which it will not be ſo very eaſy to 
diſcern this truth. 

There is no Rule in Law more evi- E 
dent and certain than this, that a De- 
poſita ht to reſtore the thing de- 

— to "4 perſon who intruſted him 
dak! it, ä he ſhall pleaſe to call 
for it; but if the Owner of Money de- 
poſited has loſt the uſe of his reaſon 
when he calls for his Money, every 


_ muſt own that it would be a great 


Injuſtice 


| wall appear 


* 
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Injuſtice in the Depoſitary to give ĩt him 


is e * the giv- 
ing to a mad Man a ching that may pe- 
rith in his hands, ich he 


* 


it to him would be to do him prejudice? 
Thus, it is by this ſecond Rule, that 


Thie is another moſt certain Rule, 
that the Heir ſucceeds to the Rights of 


the deceaſed ; but this Rule would be 


ill applied to the Heir of a Partner, who 
ſhould pretend to ſucceed to the deccaſ- 
ed in his quality of Partner, for that 
does not deſcend to the Heir. And this 
is founded upon another Rule, which 
requires that Partners ſhould chooſe one 
another reciprocally: and by this Rule 
it would be unjuſt that the Heir of a 
Partner ſhould be Partner, unleſs he 
were approved of by the other Partners, 
and they likewiſe approved of by him. 
Thus, this ſecond Rule obli 
terpret the ſenſe of the other, and to 
reſtrain it. And we fee in this ſecond 
Example, that it is not ſo eaſy in it as in 
the firſt, to diſcover the principle u 
which this Interpretation is 

and which gives to each of theſe Rules 
its juſt by limiting the ſenſe of 


„„ aol Wong, 4a 
t rs - hele Exam 

_ likewiſc in all others, 
where it is neceſſary to interpret the 
ſenſe of a Law, that this Interpreta- 
tion which gives to the Law its juſt ef- 
fect, is always founded upon ſome other 
Rule, which requires another thi 


than what appeared to be regulated b 
b hs of the Law not rightly — 


The view of It follows from this Remark, that for 


Equity is 


the right underſtanding. of a Rule, it 


_ Vas not enough to apprehend the appa- 


the Laws. 


| Nu Sport of Juſtice, makes 


rent Senſe of the words, and to view it 
by it ſelf; but it is neceſſary likewiſe to 
conſider if there are not other Rules 
that 1 * it For it 1s certain, that 
every Rule having its proper Juſtice, 
which cannot Ve a. ret that of 
any other Rule z each Rule hath its 
own Juſtice within its proper bounds, 
And it is only the connexion of all the 


Rules together that conſtitutes their Juſ- 
Tice, 


limits their Uſe. Or rather, 
it is natural Equity, which, being the 
the 
Rules, and aſſigus to every one its pro- 
per uſe. From whence we mult infer, 
that it is the knowledge of this Equity, 
and the general view of this Spirit of 
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Laws regulate the Uſe and 1 
tion of this Equity 


Intention of rhe ad is not 
extended to whatever might have ap- 
peared to be equi before the arbi- 
trary Thus, for in- 
ſtance, it is juſt and equitable, that he 


who has courteouſly lent his Money, 
without taking a Note for it, and the 
Debtor denies that he borrowed the 
Money, ſhould be admitted to prove the 
ö than a 
Note, which he omitted to take. And 


the ſame ity ires alſo the ſame 
Uſage in ar Und; of Covenants. 


But becauſe it is for the publick Good, 
and le to Equity, not to leave 


room for too gr cility of bring- 
ing falſe proofs, and becauſe it is fi 

cient to advertiſe thoſe who lend, or 
who make other agreements, to take a 
Note in writing; the Ordinance of 
Moulins, and that of 1667, which have 
forbid the proofs of Covenants without 


writing, when they exceed the ſum of 
one hundred Livres, have by that regu- 
lation ſer juſt Bounds to the liberty of 


receiving proofs of Covenants. And if 
ſome proots are received contrary to the 
letter of that Ordinance, as in the caſe 
of a neceſſary Depoſitum, ſuch as that 
which is made in the caſe of Fire; it 
is becauſe the intention of the Ordinance 
doth not extend to this caſe, where it 
has been neceſſary to make the Depoſit, 
and impoſſible to take a Receipt in writ- 


ing. | f 
Erhus, for another inſtance of the ef- Sue 


fet of the will of the Lawgiver, in ® 
what relates to the interpretation of ar- 
ebe 2e, r he 
ame Equity requires, that a 

ſhould not take any advantage of The 


neceſlity of a Seller, to purchaſe a thing 
at too low a price. "And upon GC 
1 cip 


2 forth 


Interpreta- 
tun of 


Laws. 


e 


$ or Law in General. Tit. 1. Sect. 2. 


Of the Ro 

nul all Sales in which the price- falls 
ſhort of the true value of the thing, 
either a third, or fourth part, or cven 


damages, gave occaſion toa Law, which 
reſtrams of annulling Sales 


on account of the lownels of rhe price, 
to the Sales of Immoveables, in which 
the damage ſuſtained ſhould exceed the 
half of the juſt value of the thing ſold. 
And this Law puts a ſtop to all other 
uſe, and all other appli ication of Equity, 


2 in the price 
of any thing fold. 


In order to make a right uſe of this 
fundamental Principle for the Interpre- 
tation of Laws, which is Equity, It is 
not enough to obſerve in each Rule 
what the light of Reaſon finds to be 


_ equitable in its and in the 
extent which it ſeems to have; but we 
muſt join to this a View of uni- 


will be caly to 


verſal Equity, that we may diſcern in 
the caſes which are to be regulated, 
whether there are not other Rules that 
demand a Juſtice altogether different, 
to the end we may not pervert any Rule 
from its true uſe, and that we may ap- 
ply to the matters of fact, and to their 
circumſtances, the Rules that agree to 
them. And if they are natural Laws, 
we are to reconcile them by the extent 


and limits of their truth; or if they are 


arbitrary Laws, we are to fix their 


Equity by the Intention of the Law- 


giver. | 
The Reader muſt take heed that he 


do not confound theſe kinds of inter- 
preting Laws, which we have been juſt 
now ſpeaking of, with thoſe Interpre- 
tations that are reſerved to the Sovereign, 
of which mention ſhall be made in the 
xiith Article of this Section. And it 
perceive the difference 
between theſe two kinds of Interpreta- 


tions, by the Rules which ſhall be ex- 


plained in this Section. 
The CONTENTS. 


t. The Spirit of Laws. Ws 
2. Natural Laws are miſapplied, when 
Conſequences are drawn from them 
contrary to Equity. 

3. Arbitrary Laws are miſapplied, when 
Conſequences are drawn from them 
contrary to the Intention of the 
Lawgiver. 


4 Of the Rigour of the Law. 


01 KL. 


6. I ben de ought to follow either Equi- 
1 8g. Of Fbe Rigour- of the Law: 
7. Me are not at liberty to follow indiffe- 
rently either the Rigour of the Law, 

„ FR 
8. The Rigour of the Lat, when it is ne- 
ceſſary to be followed, bath its E- 


"* "quify. 
9. Interpretation of Obſcurities, and Am- 
 biguzties in 8 Law. | 
10. A is to be interpreted by its 
Mordes, and by the tenour of it. 
11. How an omiſſion in a Law may be 
12. In what caſts te muſt have recourſe 
to the Prince, for the [mterpreta- 
| tion of a Law. 
13. Ve muſt follow the Law, although 
its motive be unknown. 
14. Laws which are favourably ex- 
tended. 
If. Laws which are reſtrained. 
16, Laws which are not 19 be extended 
beyond what their words expreſly 
mention. . 
17. The Grants of Princes are favoura- 
bly interpreted. 
18, Laws are interpreted one by the other. 
19. Laws are interpreted by the Practice. 
20. In what caſes the Cuſtoms of neigh- 
bouring Places, and of the chief 


Towns, ſerve as Rules to the other - 


places . 
21. Laus are extended to whatever is eſ- 
 ſential to their Intention. 

22. Laws which permit any thing, are 
extended from more to leſs. 
23. The Laws which forbid, extend from 

the leſſer to the greater. 


24. An Exception to the two preceding 


Rules. 
27. Tacit Probibitions. | | 
26. How perſons acquire Rights by the 
effect of Laws. | 


27. How one may renounce a Right ac- 


quired by a Law. 


28. The Diſpoſitions of particular perſons 
cannot binder the effeft of the 
Law. | 

29. Diſcernment neceſſary for the right 
uſe of the Rules, 


* 


LL Rules, whether natural or ar- 1.7he Spos 


9 


bitrary, have their Uſe, ſuch asf LN 


it is afſign'd to every one of them by 


univerſal Juſtice, which is the Spirit of 
them all. Thus, the application of the 


Laws is to be made, by diſcerning what 
it is that = Spirit demands; which in 


natural 


L. 


8 


I it happens that a natural Rule be- 
ing applied to ſome caſe which it ſeems 
conclude there HY from ſuch 1 
are plication, a Deciſion to Equi 
ESD 
the Rule is not rightly applied, and 

. that it is by ſome E Rule that this 
_ caſe ought to be judged. Thus, for 
inſtance, the Rule which directs that 


ny thi 
r i 


agajn 1 1 he pleaſes, he LA 
nce a conſequence contrary to . 
beak: the = 8 take 

pk the thing lent, during the time 
that em er is actually imploy ing 
it to the uſe for which he borrowed it, 
and from whence. it cannot be taken 
without ſome damage to the Borrower. 
For this Rule ceaſes to take place in this 
caſe, becauſe of another Rule, which 
requires, that the Lender ſhould ſuffer 


the Borrower to reap the advantage of 
the favour he beſtows on him, and that 


he ought not to turn his kindneſs into 
an injury b. = ” 
Ubi _— evidens paſcit, ſubveniendum eſt. 
J. 183. F. de reg. jar. In omnibus quidem, maxi- 
mè tamen in jure æquitas ſp a. J. go. cad. 
Intempeſtivè uſum commodatæ rei auferre non 
officium tantim impedit, fed & ſuſcepta obligatio 
inter dandum acci ve 4. 19. $ 3. Fe 
cn. See Article 1, of 3. of the Loan 
of Things that are to be reſtored in Specie. 


| 1 
3. Arbitra- If an arbitrary Law being * to 

ry Laws are a caſe which it ſeems to include, there 
| 9 * follows a conſequence contrary to the 


4 * 4 


2 awnfrom-ought not to be extended to that caſe. 


them can. Thus, for example, the Ordinance of 
Moalins, which annuls indifferently all 


rrary to the 
the Law- 
giver. 


Suhſtitutions for the want of Publica- 
ion, without ſpecifying the 


„L. Intention of the Lawgiver, the Rule 


perſons 
with roſpect to whom they are to be 


” "i % 
: 1 * 45 , N 


3. 


40 


8 


yuſtices Cons of the N. 
trary to Equity, or to the Intention of gow of +6 


ver, 
ave ſome 


ſential to the Law from whi . 
and that no temperament can be applied 
faid Law without 3 it. 
for example, if a Teſtator hav- 
„ ament, _ 
over in the preſence of Witnet- 
in his hand to ſign 
7 inſtant or 
d it, they 


red by Law, or by Cuſtom; this 
1 oy null, what- 
ever certainty we may have of the Will 
of the Teſtator, and however favourable 
the Contents of his Teſtament may be; 
becauſe theſe Formalitics are the only 


way which the Law allows of for prov- 


ing the Will of a Teftator. Thus the 
Rigour which annuls all Teſtaments in 
which are wanting the Formalities re- 
2 by Law, is eſſential to thoſe very 
aws, and to mitigate the Rigour of 
them, would be to annul them quite 4. 


i idem perquam durum eſt, fed ita lex 
ſcripta et. J. 12. f. 1. |. gi A quid. may. | 

The Caſe mentioned in this Article, holds good in the 
Engliſh Law, as to Teflaments which contam Deviſes 
of Lands and Tenements; bur in other Teftaments which 
„ ng eng wy 4 ＋ 
0 many Formaitties, 1 ng en the ſame foot as 
military Teſtaments were among the Romans, 


V. 


FINISHES TG. 
be not a nec 3 * * ; i 
Law, and inſeparabl 


. 


| nd follow rath ; 
ment of the Law, than the ſtrict and 


left to 


Eſtate, the Mother and Mm 


* 3 
8 Ri | 


und 


- 82 


to the Rigour which the 


er the Spirit and Intend- 


ngid way of interpreting it*. Thus, 
. of a Teſtator, who deviſes 


his Eſtate in this manner, that if his 


Wife, whom he leaves bi 


| h Child, 
brought to bed of a 


he ſhall 


wit 
ave two thirds of his Eſtate, and his 


Wite one third; and if the Child in 
the Mother's Womb, happen to be a 
Daughter, the Mother and the Daugh- 
ter ſhall divide the Eſtate equally 

tween them; if the Mother happens to 
bring forth both a Son and a Daugh- 
ter, the Rigour of the Law ſeems to 


exclude the Mother, becauſe ſhe is not 
called to any part of the Succeſſion, in 
the caſe that has happened. However, 
the Father having declared his Will 


that the Mother have a ſhare of 


His Eſtate, whether ſhe were brought 
to bed of a Son, or a Daughter, and 


Having geen her the half of what he 

is Son, and as much as he left 
to his Daughter; it is equitable that the 
Will of the Teftator ſhould be executed 


in the beſt manner it can; and therefore 


the Son ought to have the half of the 


each of them a fourth part hus, 


For another inftance, if a Father and a 


Son die at the ſame time, as in a Fight, 
fo that it is not poſſible to know which 
of them ſurvived the other; and if the 


' Widow, Mother to the Son, claims a- 


gainſt the Heirs of the Father, that part 
of the Father's Eſtate which would 
have fallen to the Son, if it were cer- 
888 that he had outlived his Father; 

e Rigour of the Law would, in this 
caſe, exclude the Mother, becauſe the 
Father and the Son having died at the 


ſame time, and there being no evidence 
that che Son was the longeſt liver, he 


cannot be faid to have ſucceeded as Heir 
to his Father. And fo the Eſtate of the 
Father would go to his own Heirs, and 
not to the * Fes Mi 

uity requires, that in this doubt it 
FE — preſumed in favour of the 
Mother, that it was the Father who 
died firſt. And this is likewiſe the na- 


rural Order e. 


hacuit in ombibus rebus praxipuam eſſe juſ- 
titiz zquitatique, quam ffricti juris, rationem. 1.8. 


C. de judic. igniùs leges interpretandz ſunt, 


C. | | 

uo voluntas earum conſervetur. I. 18. F. de legib. 
ann hunc habent intellectum, 

ol. I. 


in General. Tit. r. Sect.2. 11 


Law ſeems to demand, 


7 


tamen mens legiſlatoris aliud vult. 7. 13. C. 2. F 4 
excaſ, tr, Hac æqu ts ſuggerit, etii jure cenc- 
amur. J. 2.4.5. f. f. de aqua & aque ple. arc. 
Ubicumque } en a2 f. 4 


"Mis golf, quim din hte 
#quirgrem, Siquidem civile deficit act o. fed 


 natura wquum eſt. L. 1. 1. f % qua ref. 46. 


zonem icqui, non minus 


Benigniorem inter pretat 
2 eſt, quim tutidz. I. 192. f. 1. F. de reg. 


© Semper in dubiis benigniora proeferenda ſunt. 
J. 56. cod. | occalio eſt, quæ prxber be- 
nignius um. J. 168, we. | 

Si ita ſcriptum fit, ſi filius mihi natus fuerit, 
ex beſſe harres eſto, ex reliqua parte uxor mea ha 
res eſto. Si verò filia mihi nata fucrit, ex triente 
heres eſto, ex reliqua parte uxor hares eſto; & fi- 
lius & filia nati t. dioendum eſt aſſem diſtri- 
buendum eſſe in ſeptem partes, ut ex his filius 
quatuor, uxor duas, filia unam partem habeat. Ita 
enim fecundum voluntatem teſtantis, filius aſtero 
tanto ampliùs habebit qui m uxor: item uxor alre- 
ro tanto amplius quim fila, Licet enim ſobtilis 
juris regulæ conveniebat, ruptum fieri teſtamen- 
tum, attamen cum ex utroque nato teſtator volue- 
rit uxorem aliquid havere, ide) ad geg ſen- 
tentiam humanitate ſuggerente decurſum et. l. 13. 
FA. N. | 5 N 

Wi late aller d the caſe of this Law, with reſpec? 


10 the Daughter, becauſe this Law, which is part of e 


old Law, di dot grue her Leguione, or Chils”. Part, 
* Clum bello pater cum filio periiſſet, mater que 
filii, quaſi poſtea mortui, bona vindicarer, agnati 
verd patris, quaſi filius ante periſſet, Divus Hzdri- 
anus credidit patrem pris mortuum. . 9. 4.1. F. 
_ It te be remarked, as te this ſreond Inſiarce, that 
it is to be wnderfiood only of ſuch Efe, as Mather, 
late a right to ſucceed to, prfuant to the Or Ee of 
Charles IX. commonly called, The Edict of Mo- 
thers, | | 


TI. 1 
It follows from the foregoing Rules, 5. 7 =« 


that we cannot lay it down as a gencra] g/ to ba. 

Rule, either that the Rigour of the“ © 

Law ought to be always followed, con- 57: © 

trary to the Temperament of Equity, x. 

or that it 7 70 always to yield to £ 

quity. But this Rigour becomes an In- 

juſtice, in the caſes in which the Law- 

will admit of an equitable Interpreta- 

tion; and it is, on the contrary, a juſt 

Rule, in the caſes where ſuch an Inter- 
retation would deſtroy the Law Þ. 

Thus, the word Nigour of the Law, is 

taken either for a Hardſhip that is un- 

juſt and odious, and no ways conforma- 

ble to the Spirit of the Laws, or for a 

Rule that is inflexible ; but which has 

nevertheleſs its Juſtice. And we muſt 

be careful never to confound the uſe of 

theſe two Ideas; but we ought to make 

a right diſcernment, and to apply cither 

the juſt Severity, or the Temperament 

of Equity, according to the preceding 

Rules, and thoſe which follow. | 


This Article is a conſequence of the foregoing 
Rules, | 
1 FL I6 
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Eo chooſe either the Rigour of the Law, 
7 7 /a or Equity, ſo as to be ar liberty in one 
nter "is and dhe fame caſe to either the 
Rigowr of one or the other indifferently and with- 
«he Law, # gut injuſtice. But in every 
rr. muſt determine our ſelves either to the 
one, or to the other, ing to the 
circumſtances, and to what the Spirit 
of the Law requires. Thus, we mult 


if the Law admits of no mitiga- 
tion; or according to the Tem 
of Equity, if the Law will bear it. 


This Article is alſo a conſequence of the p 


VIII. 


8. The Ri- Altho' the Rigour of the Law ſeems 
gau of the to be diſtinct from ity, and to be 
terug even oppoſite to it z it is nevertheleſs 

„true, that in the caſes in which this Ri- 
2 — gour ought to be follow d, another view 
ws Equity. of Equity makes it juſt. And as it never 
happens that what is Equitable is con- 
trary to Juſtice z ſo likewiſe it never 
happens, that what is juſt is co! to 


Equity. Thus in the example of the 
iv** Article, it is juſt to annul the Teſ- 


tament in which the Formalities requir'd 
by Law are wanting; becauſe an act of 
ſuch conſequence ought to be accom- 
panied with ſerious circumſtances, and 
ture proofs of its truth. And this Juſ- 

- tice hath its Equity in the publick Good, 
and in the intereſt. which even Teſtators 
themſelves have, eſpecially ſuch as arc 
ſick, that that may not be caſily taken 
for their Will, which it is not very cer- 
tain they have declared fo to bel. | 


| This Article is likewiſe a of the 
8 a conſequence 


Ix 
9. Interpre- | The obſcurities, ambiguities, and o- 


cation of 0b- ther defects of expreſſion, which may 


leni and render the ſenſe of a Law dubious, and 
—_— all the gry difficulties 25 e 
_. _ aright, lying juſtly the Laws, 
he to be — — — the ſenſe that is 
moſt natural, that has the greateſt rela- 
tion to the Subject, that is moſt confor- 
mable to the intention of the Lawgiver, 
and moſt le to Equity. And this 
is diſcover'd by the ſeveral views of the 


nature of the Law, of its motive, of the 


relation it has to other Laws, of the ex- 
_ ceptions that may limit it, and by other 


7. + ae "Tt is never free and indifferent for us 


* 


fact, we 


, vor, mens 
non 
tem. 
and 


. e e | 
Law, 


a Law, we oug 
the words of it, and its Preamble, if 


by the whole tenour of what it 


x 


rum coaſer vetur. L 18. 4 
OC 
' 


t. 


_ 1 this 
rr 
e 


ſcribes; and not to limit its to 
what may appear different from its in- 
tention, either in one part of the Law 
taken ſeparately, or by a defect in the 


en 
Expreſſion. But we muſt prefer to this 


foreign ſenſe of a deſective Expreſſion, 
x wt. a otherwiſe e ev 


dent by the $piri of the whole Law. 


Thus, it is to is againſt the Rules 


and Spirit of Laws, to make uſe, either 
in giving of Judgment, or Counſel, of 
any one 2 


of a Law taken ſe 
from 9 and wreſted We c 
ſenſe than what it has when it is united 
to the whole v. | 
* Incivile eſt nifitots lege perſpectd, un 


3 " 3 
1 ejus propokitd, judicare, vel reſpondere. 


4. 24. F. de legib. Verbum ex legibus, fic accipien- 


dum eſt, tam ex legum ſententia, quàm ex verbis. 
l. 6. . 1. de derb. ſign. Etſi maxime verba legis hunc 
habent intellectum, tamen mens legiſlatoris aliud 
vult. I. 3. f. 2. F de excuſ. tut. See the precedi 
Articles. See upon the word Preamble, the 134 
Law, $. 1. C. de verb. obl. | | 


: XI. 
If there happens to be omitted in a 11. a 
Law any thing that is eſſential to it, or i n 
that is a neceſſary conſequence of its 


may 
_ diſpoſition, and that tends to give tothe Fkt. 


Law its entire effect, acco to its 


motive; we may in this caſe ſupply 


what is wanting in the expreſſion, and 

extend the diſpoſition of the Law to 
what is included within its intention, 
altho' not expreſſed in the words o. 


* Quod legibus omiſſum eſt, non omittetur re- 
ligione judicantium. J. 1 3. F. de teſibd. | 

Quoties lege aliquid unum vel alterum introduc- 
tum cſt, bona occaſio eſt, cætera quæ tendunt ad 
eamdem utilitatem, vel in lone, vel certe ju- 


riſdictione ſuppleri. I. 13. F. de lib. Supplet præ- 
| | | tar 


adore. 
of «Law. have — 


13. mn 


Of the RvLts op Law in General, Tit. t. Sect.2. 


tor in co quod legideeſt. I. 11. . de prefer. verb, Li- 


cet orationis fub divo Marco habitz verta deficiant, 
comtractas i 


FEI See in this Section the 21,2%, and 23 
— 2 cabs 


XII. 


12:18 what If the words of a Law expreſs clearly 


the ſenſe and intention of the Law, we 
„ muſt hold to that. Bur if the true ſenſc 
= wer ay cannot be ſufficiently under- 
ns that may be 
to the Rules that 
uſt now . or that 
the ſenſe of the Law being clear, there 
ariſe from it inconveniencics to the 
lick Good; we muſt in this caſe have re- 
courſe to the Prince, to learn of him his 
intention, as to what is to Inter- 
etatio nation, or Mitigation 
ther | it wy 15 underſtanding the 


80 Law, or mitigating in 1 


* Leges ſacratiſſimæ quæ conſtringunt hominum 
vitas, intelligi ab oo debent, ut univerſ præ- 
ſcripto earum manifeſtiùs ito, vel inhibita de- 
re vel iſſa ſectentur. Si quid verò in iiſ- 

dem legibus fortaſſis obſcuriùs fuerit. oportet 
id ab imperatoria interpretatione pateheri, duritiam- 
que noſtræ humanitati incongruam, emen- 
dari, J. 9. C. 4e lg. Inter æquitatem, 1 inter- 


nobis e & 
5 1. . Si enim in ti 
condere ſoli imperatori oonceſſum eſt, & leges — 
ms ſolodignum imperio eſſe oportet. J. alt. cod. 
Nov. 143. De his quæ _ 1 conſtituuntur, aut 


interpretatione, aut 

7 Charles 
to 

the Seventh, touching the Interpretations, 

Modifications, which were to be rw 

dimnances, upon which followed that of 144 | 

| 5 — of 

3667. Tit. 1. Art. 3. and Art. 7. enjom the Parlia- 

ments, aud the other Courts, to ER eee 

is the King, touching what appeared in the Ordinances to 


| be contrary to the Advantage or Comveniency of the Pub- 


lick; or 10 want In ion Declaration, or Miti- 


Do nr Canoe 1 ſi 
eee v. I. 6. de Sacroſand. Ecd. 
| it. . 6. 6. 


XIII. 
If the true meaning of a Law being 
ve well known, altho' we are i 


ed by a reaſonable Interpretation, we 
muſt preſume that the Law has never- 
theleſs its Uſefulneſs, and its Equitv, 


ITY As principis 


gnorant of 
= age ous its motive, there ſeems to ariſe from it 
beunknown, ſome inconvenience that cannot be avoid- 


founded ſome view of the 
Good, which ou 
the ſenſe and 


lick 
t to make A gr" 
ority of the Law to 
the reaſonings that ma may be brought a- 
gainſt it. Fot othetwile many Law s ve- 
ry uſeful, and well eſtabliſhed, would be 
overthrown, either by ſome other views 
of Equity, or by ſubtilty of Reaſon- 
ing 4. 
rr joribus conſtituta ſunt 
ratio reddi _— o. ff. de lib. & ideo 8 
corum con ituuntur, uiri non „ M- 
oquin Lark ex his qua *. ſunt. 3 
l. 21. . Dif] de principali judicio noa 
oportet. J. 3. C. N Multa jure civili con- 


tra rationem diſpu 3 communi ro- 
cle, o_ 


KL 
XIV. 


The Laws which arc in favour of that 24 Lind 
which the 


blick Good, Humanity, ** 
Religion, 7 wn Liberty of making Con- 


tracts, and Teſtaments, and other ſuch 

like Motives render were here and thoſe 

which are made in favour of any Perſons, 

arc to be int in as an - 

tent as the favour of theſe Motives, joi 

ed with Equity, is able to give 

and they ought not to be in 

auth, nor Cooled in ſuch a manner as 
o be turned to the - 9 nog of thoſe 

peri in whoſe favour they were 


made r. 


Null] juris ratio, aut æquitatis benignitas pati- 
tur, ut quz ſilubriter pro 2 hominum introdu- 


cuntur, ea nos duriore interpretatione, contra ipſo- 
rum commodum producamus ad . ab. 
4 de legib. Aliam cauſam + ge 


rrp | 

e acciperetur. J. 19. 3 ; 
ULLIta tee 

us, qu nonnunquam in — 


num quæſtionibus omitti ſolet. Nam — — 


rationem S J. 43. der. 
& ſumpe. 2 favore quorumdam conſti 
dale et, quibaſhm Gfbes ad Lefionent edrum no- 
lumus inventum videri. J. 6. C. de legib. legem e- 
nim utilem rei * adjuvandam interpreta 
tione. J. 64. C. 1. F. de condit. & dem. See an Ex- 
'the loft pars of of this Rule in the ninth Article 
of the third Section of OY e and another 


I Le ed. The reſt needs 
_ 


XV. 


The Laws which reſtrain our natu- . r- 
ral Liberty, ſuch as thoſe that forbid any w «7 
thing that is not in itſelf unlawful, or 164% 


which derogate in any other manner 
from the general Law; the Laws which 
inflict Puniſhments for Crimes and Of- 
fences, or Penalties in civil Matters; 
thoſe Which preſcribe certain Formali- 
ties; the Laws which appear to have 
any hardſhip in them; thoſe which 


permit 


— 
extended. 


Permit Diſinheriting, 
Uke, are to be interpreted 

manner, as not to be applied beyond 
What is clearly expreſſed in the Law, to 
any conſequences to which the Laws do 
ought to give to ſuch Laws all the tem- 


R 


iu u # conſequence of the preceding Run. In- 
ter) . legum ok molicndz ſunt, potivs 
quim aſperandæ. J. 42. f. de pan, In ponalibus 
cauſis benignids interpretandum eſt. J. 155. f. ab. 
ff. 4+ reg. ju. In levioribus cauſis proniores ad le- 
'niratem ſudices eſſe debent, in gravioribus penis, 
{everitater m, cum aliquo temperamento be- 
nignitatis, ſublequi. l. 11. F. de pam, Wd. J. 32. 
wed. Allam cauſam eſſe inſtitutionis qua benigne 
acciperetur: exharedationes autem non eſſent ad- 
juvandæ. CSF. de bb, & poſt, Si ita libertatem 
acceperit ancilla, ſi prinium marem peperit, libera 
eſto : & hxc, uno utero marem & farminam pepe- 
riſſet, ſiquidem certum eſt quid priùs edidiſſet, non 


genua Sin autem hoc incertum eſt, nec nee 
per ſubtilitatem judicialem manifeſtari, in ambiguis 


uttarem. Quaſi — priore 
— Wiro. J. 10. 4 \ de reb, dub, Quod contra 
ad confequentias, J. 144 . de ll. 
ibus emere quis prohibetur, pi 
. I. 24. F. de . Ale the Ex | 
this Slow be in this Law 10. G. 1. F dereb. dub. 
A IRA, (70. 


XVI. 


16. Laws Tf any Law or Cuſtom happens to be 
which are eſtabliſhed upon particular conſiderati- 
not to be ex- 3 
tended be. ons, Contrary to other Rules, or to the 
hand what general Law, it ought not to be drawn 
their words c any. conſequence beyond the caſes 
expreſy which the words of the Law mark ex- 
e proiy Thus the Ordinance which for- 
| bids the receiving proof of Contracts 
exceeding the value of one Hundred 
Livres, and the proof of facts different 
from hat appears to have been agreed 


on, docs not extend to facts of another 


nature, where a Contract docs not come 
into quoſtiont. | 


Qauod contra rationem juris receptum eſt, non 
eſt producendum ad conſequentias. J. 14 1. F. de reg. 
jur. |. 14. F. de legib. V. l. 39. cod. 


XVII. 


17 7 The Favours and Grants of Princes 


_— of are to be fayourably interpreted, and 
favouraby Ought to have all the reaſonable extent 
azerpreted, that the —_ of the Liberality 

that is natural to Princes can give them 
— ed that they are not extended in 
uch a manner as to cauſe prejudice to 


other perſons *. 


* y C ' 
* * * 
4 * 4 = U F - * : % 1 4 © % . W 
2 N *. | ö N . 'A . 1 g | oy 4 4 ; \ 
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terpretari debemus. 1. 3... 
Mr ape 


alicujus id fiat. L. 2.4. 16.F. nequid # 


lac publ. far. J. I. 2. C. de bon. tac. 


XVIII. 19 
. eee eee 
bt, or other difficulty, have any re- er- 
lation to other Laws which any dep bythe . 
to clear up their ſenſe, we mult prefer ® 
to all other interpretations that which 
they may have from the other Laws. 
Thus, when new Laws have reference 
to old ones, or to antient Cuſtoms; or 
antient Laws to modern ones, they 
are interpreted one by the other, ac- 
cording to their common intention, in 
ſo far as the latter Laws have not abro- 
gated the former. 


* Non eſt noyum, ut priotes leges ad poſterio- 
res trahantur, J. 26. F. de legib. Sed & poſteriores 
leges ad priores pertinent: niſi contrariæ ſint. Id- 
que multis argumentis probatur. „ 


W 
If che difficulties which may 2 52 19. L 
in the Interpretation of à Law) or Cuſ- «* e 


tom, are N N by an antient Uſage, , f. 


which has the ſenſe of the Law, 3 
and which is confirmed by a conſtant 


ſeries of uniform Decrees; ve muſt 


ſtick to the ſenſe declared by the con- 
ſtant Practice, which is the bet Inter- 
preter of Laws 7. 


| 7 Si de interpreta jone legis quzratur, in primis 


i 8 eſt quo jure civitas retro in ejuſmodi 
caſibus uſa fuiſſet: optima enim eſt legum interpres 
conſuetudo. J. 35. F de legibus. Nam imperator 
noſter Severus reſcripſit in ambiguitatibus, quæ ex 
legibus proficiſcuntur, oonſuetudinem, aut rerum 


323 ſimiliter judicatarum authoritatem, vim 
legis obtinere debere. 1. 38. od. 


If any Provinces or other Places, want 10. ln t 
certain Rules for ſolving difficulties in caſes the 


matters that are there in uſe, and the CH of 


ſaid difficulties are not regulated by these, 


Lawof Nature, or by any written Law, 2d A le 


but depend on Cuſtom and Uſe, they chief towns, 
ought in this caſe to regulate themſelves /erve 4. 
by the Principles that follow from the gez we 


5 
y * 


that does not determine the difficulty, 
1 ought to follow what is regulated 
in ſuch matters by the Cuſtoms of the 


neighbouring places, and eſpecially b 
thole of the principal Towns. PO 
De 


uſtoms of thoſe very places. And if Pl. 


e 6 In 


21. L All Laws extend to every thing that 
«re extent" is efſenial'to * their Intention. Thus, 


2. E 


Intention. 


that thoſe 
e, altho* 


late to the Wife's Port) 
the Community of 
being eſtabliſhed to 


their Authoriry extends to every thing 
[us is are the exerciſs of their 


ing 


Right of infli&- 


hac. l. 7. 6-2. de 


Miners, that they 


—_ years of diſcretion, when t FLA 
09 3 1 
2 s 7 Ma and ſtipulate ſuch conditions as 


XXII. 
In the the Laws which permit any 


Lnlich thing, ve draw the conſequence from 


Fenn n the greater to the leſſer. Thus, thoſe 
8 Who have a right to give away their 


from more Goods for nothing, 


to leſs. 


Xx ignorantibus, & abſentibus poteſt. 


have much more a 
right to ſell them. And in like manner, 
thoſe who have a right to appoint Exc- 
cutors by > TEINS ** with much 
greater reaſon a right to bequeath par- 
8 un par 


Ae J. 21. jur. i, ei- 
dem & vendendi. & cConcedendi jus eſt. I. 163. F 
de reg. jur. Qui poteſt invitis alienare, multo Magi 


of alienating it. 


uſtice, 


vs op LAN General. Tit. I. Sect. 2. 15 


XXIII. 


In the Laws which forbid 
ve draw the Lr the 5 ar gn 
to the der. us, igals, who Foo 
are 4 to have 2 Manage- 38 1 
ment of their own Eſtate, are with i gerate 
much greater reaſon rendered incapable 
Thus, thoſe who are 


unworthy of ſome Office, 
or {ſome Honour, are much 


thing, 23. 1. 


declared to 


h more un- 

worthy of a greater Office, and of a 
more confi le Honour. 

© * Qui indignuseſt inferiore ordine, indignior ef 


ſuperiore. I. 4. F de Smarorih, Eft enim perquam 

m, eum qui minoribus pcenæ cauſa prohibi- 
tus fit, ad majores aſpirare. J. 7. G al. F. de were. 
8 b 5. FJ rv. export. Ste the following Ar- 


XXIV. 


This extenſion of Laws from the leſ- 24. E 
ſer to the ter, and from the greater e 
to the leſſer, is limited to the things ..,,, 

which are of the fame kind with tholc Rule. 
that are mentioned in the Law, or 

which are ſuch that its Motive ought 
to be extended to them, as in the Ex- 
amples of the foregoing Articles *. But 

we muſt not draw the conſequence ei- 
ther from the greater to the leſſer, or 

from the leſſer ro the greater, when 
they are things of a different kind, or 

ſuch as the Spirit of the Law is not ap- 
plicable ro*. Thus, the Law which 
permits perſons who have attained to 
the years of Marriage, altho' Minors, 
to bind themſelves by contracts of Mar- 
riage, and to engage their Eſtates for 
the performance of the Covenants that 
are conſequences of the Marriage, would 
be wrongtully applied to other ſorts of 

Contracts, altho of leſs importance. 
Thus, the h which an adult perſon 
has in his Minority, to deviſe his whole 

Eftate by Will, would not be rightly 

extended to the liberry of making oyer 

rt of it by a Deed of Giſt that 
take effect in his life-rime. Thus, 
the: Power which belongs to a Lord of 

a Manor, who has a Royalty, or ample 
Juriſdiction for the Adminiſtration of 

Juſtice within his own Lordſhip, by the 
ſpecial Grant of the Sovereign, would 
be wrongfully applied to ſuch as have 
Grants only of an inferior Juriſdiction, 
and in Cauſes of leffer moment. Thus, 
the Power of a Lord Chief Juſtice 

will not infer that of a Conftable or 

Bailiff. Thus, the Laws which brand 
perſons with 'Infamy, would not be 
rightly extended to the Confiſcation of 


Goods, 


any 


the two pre 


Goods, altho' | 
un than 4 Cook. 


Fathers 222. 

8 

end 

tam impenſum eſt; ut 

liberos neciſq; poteſtas ol 

cripere non lictret, I. alt. C. de uur. poteff, 

= ſame Roman Law, it was Ia for a Man to groe 
Concubine, but not ro bu; Wife. V. I. 48. & tot. 

Tit. ff. de donat. inter vir. & uxor. Thus by the, 

Law, # Huiband wa; allowed to fell the Land: whech 


he cet with bi; in Marriage, if ſhe conſented to it ; 
DE.. net even with ber con- 


hibebat geri 4 marito non conſentiente muliere: hy- 
hecam autem, nec U conſenticbat. J. un. 
* 5. C. de ri ux. Ad, 


k 


8 into any Abuſe, by pardoning it 
for the time 


feet to forbid it for the time to come . 


f Cam lex in 
rum vetat. J. 22. F. delegid. The Law would be 
porn if when it forgives what is paſt, it 

not probubit it 
1606, . 
had taken Ine Money lent, and converted it into 
Rents, did net fail to forbid the taking of all ſuch Jute 

r Vo Nov. 154+ 


XXVI. 


When a Right comes to any perſon 
N — of a Law, this 4 
Fes ao J by the effect of EE 
whet t 2 perſon knows, or does not 
know the Law 3 and likewiſe whether 
he knows, or is ignorant of the fact on 
which depends the Right which the 
: = 40 "Thus me Creditor 
Whole tor $ to die, acquires 
a Right againſt 2 or 82 
abe he knows nothing of the Death 
of his Debtor, and even altho' he is ig- 
norant that the Law binds the Heirs, 
or Executors, or Adminiſtrators for the 
payment of the Debts of the perſons to 
> kan they ſucceed. Thus, the Son is 
Heir to by Father, altho' he is ignorant 
of his Right to ſucceed, and knows no- 
thing of Mn Death of his Father. And 
it is a conſequence of this Rule, that 
the Rights of this nature, which perſons 
acquire by the effect of the Law, 
to their 


* if they themſelves happen to 


tate patris, vel avi vel proavi 


in tu 4 mare, vel linea ex qua mater 
5 


ſent, Lex Julia fundi dotalis Italic alienationem pro- 


& invicem ſubſtitutis: adeuntibus ſuam portionem, 
etiam invitis cobæredum 


N e Illud ſcien- 
17 L ſhould pur a ſtop to the 
; this would be in ef- en 


præteritum quid indulget, in futu- 


the lime to come. Thus, the Edit# of 
Enquiry after theſe who | 


eirs, Executors, or Admini- 


nod. 
"yon 


8 * 
conltituto, 
ſtitutæ, hacreditss fit derelicta, 8 


deſcendir, ve! 
perſonis, licebit parentibus eus 
tm vi un yo n 


con- 


ESI 


8 


9 72 —— 2 > pap on 21 30. 
arg, vel. on. har. ventrem mittit in 


alen. 4. L 1. G A.. 
eſtamento jure — —— 


g -creſcit pe : 
antimum : 5 | 
. ; 


non fit, exiſtimatur 
autem pragnans efle, 


alle, quanquam ignoret 

I. 5. 2 4. J. f. 1. r 

Ignorats berres fit, J. 3. $. 10. f. de 

l V.1. an. C. de bis quit ante ap. tab. 
„ e eee ne ties i 


pans, Nog yt ye |; 
PEST 
Sucre. V. | — 


XXVII 


It is free for perſons that are . 27. How 
of uſing their Rights, to renounce what * 
the Laws have eſtabliſhed in their fa- Av ae. 
vour. Thus, one that is of Age, and quired by 
under no incapacity, ſuch as Kiel, Law. 
or Interdiction, may renounce a Succeſ- 
fon which falls to him by Law. Thus, 
perſons who have privileges granted 
them cither by Laws or by particular 
Graces, are at liberty not to make uſe 
of them ®. But this liberty of renoun- 
cing one's . . does not extend to 
he caſes in which third perſons have an 
intereſt, nor to thoſe where the renoun- 
15 one's RI would be cont 
to Equity, or Manners, or prohi- 
ited x by fore F aw. D Fg 
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Leho' the Reman Laws own a i win 
* WE Equali er the Lay mane rom 
. ature eſtabliſhes among all =" 2 
z yet they diſtinguiſh Perſons by, Nag 
certain 8 which have a parti- 
cular relation to the matters of the Ci- 
vil Law, and which make that which is 
called the State of Perſons. Theſe are 
the Qualitics which are treated of in 
the Roman Law, under the Title De 
Status bominum. But we do not find 
either in this Title, or in any other, 
what it 1s e makes the State 
of Perſons. We ec only that there are 
different Qualities, ſuch as theſe of be- 
ing a Freeman, and a Slave, a Father, 
a Son other Qualities, which 
are faid to make the State of Perſons. 
But we do not there find any thing that 
points out to us what is common to all 
theſe Dun which might help us to 
conceive a juſt and preciſe Idea of the 
character neceſſary to a Quality, fo as 
to be able to ſay that it concerns, or 
2 not concern, the State of a Per- 
n. N 
* Quad ad jus naturale attinet, amnes homines 
zquales ſunt. I. 32. f. de reg. jor. 

It is this that has us to con- 
fider in all theſe ines, What it is 
they have in common among them, and 
What it is that diſtinguiſhes them from 
the other Qualities, which have not the 
Ls | fame effect. And it appears that the 
. diſtinction of theſe Qualities which make 
up the State of Perſons, from thoſe 
which have no manner of relation to it, 
is a natural of the Order of 
Society, and of the Order of the Mat- 
tn wh wp apy mg = 
Wy as We have ſeen in the 
knowledge of all the particular Rules, Nlatters, that the Roman Laws have for 
and of the ſeveral Views that are neceſ- their Object, ts, and Suc- 
fary for anterpreung and applying them ceſſions; we ikewiſc {ce that the 
aright !. Qualiges which theſe Laws conſider in 
. order to diſtinguiſh the State of Perions, 
Parum eſt enim, ut 3 1 have alſo a 8 relation to Engage- 

* | ; ments and ucceſſions; and chat they 

Vo I. I. . D have 
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to Engagements, "Perſons that are of 


Guandianſhips, and publick Imploy 
ments; and Minors are incapable of ſe 


other Qualitics that make up the State 


full age, are capable of all E nents, 
. b gornood of Contracts, 


veral forts of Engagements, and parti- 
cularly df thoſe hich do not —_ ro 
their advantage. Thus, for Succeſſions, 
Children lawtully begotten are capable 
of inheriting, and Baſtards are incapa- 
ble of it; and it will appear in all the 


of Perions, that they give ſome capa- 


What u the city, or incapacity. 80 that ir may be 


Stats of 
Perſon 


faid, that the State of Perſons conſiſts 
in this capacity, or incapacity, which it 


is caſy to diſcern by thele Qualities; for 
they are of ſuch a nature, that every 


one of them is as it were in a parallel 
line to another that is its oppoſite z and 
there is always one'of the two oppoſites 
to be met with in every Perſon. Thus 
there isno body bur who is either a Major 


or a Minor; Legitimate, or Illegitimate. 


And it is the ſame thing with reſpect to 
all the other Qualities, as will appear in 


the ſequel of this Title. 
Two ſo1:of The diſtinctions made among perſons 


wales by the Qualities which 


ulate their 


geh make State, are of two forts. The firſt is of 


the Stat 
Perſons, 


4 Remark » Servitus eſt conſtitutio juris 
en the State quis dominio alieno contra naturam ſubjicitur. J. 4. 


ſuch us are Natural, and regulated by 
the qualities which Nature it felt marks, 
and diſtinguiſhes in every perſon. Thus, 
it is Nature that diſtinguiſhes the two 
Sexes, and thoſe who are call'd Her- 


maphrodites. The ſecond fort is of 


ſuch diſtinctions as are eſtabliſh'd by 


human Laws. Thus, Slavery is a State 


that is not Natural b, but which Men 
have eſtabliſhed. And according to the 
diſferent diſtinctions of theſe two kinds, 
every perſon has his State regulated by 
the Order of Nature, and that of the 


Law. 
tium, qua 


of Perſons, G. 1, ff. de flat. hom. | 
with reſpect | | . 
ro the Ro- The Reader muſt obſerve that we 


man Tam, have inſerted in this Title ſome diſtinc- 


and our 
Practice. 


tions of Perſons, that are not mentioned 
in the Roman Law, among thoſe which 


make up the State of Perſons. For ex- 


ample, it is ſaid in the Roman Law, that 
Madneſs does not change the State of 
the Perſon ©; and we ſce likewiſe there, 


that in the Title of the State of Per- 


ſons, no mention is made of Majority, 
and Minority. But nevertheleſs, Mad- 


neſs, and Minority, are qualities that 


fine, according to the uſage amo 
if it were made a queſtion, with re 


der the diſtinctions made by the 


"Wl. 


” 


7 | 85 Fi 8 > Cs og os 
2 EO 
| 4 n 
W Sc PREII(BOOR 
7 1 . 
” * * 0 4 4 * ; 
1 1 BEEN eee e rn * 
3 L n q t * the 8 & r 
3 Ag e 


Sr ace een a0 
cording to the Principles of the Roman 
Law eit ſelf For in the firſt Book of 


the Inſtitutes; where diſtinctions arc 


made_ beFyech Freren aud Slaves, be- 


tween Fathem and Sons, 


2 are 


who are ons IP of Madneſs <. 1 = 
in effect, thelc perſons are under an In- 
capacity, Which makes it neceſſary for 
them to be 

ſhip" of a Tutor, or Curmor. Thus, 


under the Guardian- 


1 — hat it does _ 
rſon, iſies that it not char 
the ns dh is made up by the 


that Rule — Romans, that Mad- 
change 


other Qualities, and that it does not hin- 


der, for example, a Madman from be- 
ing a Freeman, and a Father. And in 


* 


us, 
to our practice, whether a perſon were 


mad or not, we ſhould call that i- 
on, a cafe relating to the State of the 
Perſon; as we give this name to all the 


Law-Suits in which the chief matter in 


debate, is concerning the State of Per- 
ſons. 2 s LoL Mo ö 4 151 « I 22 

Qui furere pit, & ſtatum, & dignitate m in 
qua fuit, & magiſtratum, & poteſtatem videtur re- 


tinere: ſicut rei ſuæ dominium retinet. I. 20. F. de 
flat. hom. EY 


4 Tranſcamus nunc ad aliam diviſionem perſo- 
narum. Nam ex his perſonis, que in poteſtate 


non ſunt, quadam vel in tutela ſunt, vel in curs- 
tione 


10 neutro jure tenentur. inf. de tur. 
Furioſi quoque & prodigi licet majores vigint ĩ 


quinque annis ſint, tamen in curatione ſunt. 5. 3. 


%. de am. 


ee 


CEA 


Of the State of Perſons by Nature. 


| State of Perſons by Nature, are 
the Age of every perſon; including un- 

Burch, 
thoſe which depend on certain defects 
and imperfections, in the conformation 
of the parts of the Body, which ſome 
perſons have from their Birth 3 ſuch as 


founded _ the Sex, the Birth, and Nature. 


that of both Sexes in Hermaphrodites, 
the Incapacity of begetting Children, 


and ſome others. And altho' ſome of 
theſe defects may happen by accident, 
after the Birth; yet in what manner ſo- 
ever we conſider them, the diſtinctions 
which theſe defects make of Perſons, 
do ſtill belong to the Order of diſtincti- 


ons made by Nature, and they have their 


The 


place in this Section. 


the State of the 


HE diſtinctions which make the Pratt 
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11. Mad -men. 


12. Perſons that are, deaf and dumb, and 
others labouring under the like in- 
mities. | 


15 4 cafe in which ters are reckoned 
© __ among the other Children, 


bf. Femig tore hon Fl, i 


E 


ur Sex, which diftingui 
T Sew, Which diſtinguiſhes 


the 


the Sex. this difference between them, with re- 


ſpeck to their State, that Men are ca- 
Fable of all manner of Engagem 


ono is excluded from them cular 
obſtacles ; and Women are incapable, 
upon the bare account of their Io of 
ſeveral ſorts of Engagements, and Func- 
tions. Thus, Women cannot exerciſe 
the Office of a Magiſtrate, nor be Wit- 


en 
renn that 4 
Y Faru 


 naſſes to a Teſtament, nor plead at the 


Bar, nor be Guardians, except to their 


gwn Children. And this makes their 
eondition in many things leſs advantage- 
ous, and likew! *. leis burden- 


ſome, than that of Men *. 


licis remotæ ſunt. 
ſunt, nee magiſtratum 


ye pub- 


Fe tu. In 
juris noſtri articulis, deterior eſt conditio 


„ wen maſculorym. }. 9. f. % for 


7 E 


„ Which bas been aboliſhed re 


Rax 
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4 
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1 
Fl 
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F 


JE 
a3. 
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de nupt. |. 1. Cod, de 
1. ff. deapn. lib. I. 1. C. ult. 
And mea of this power of the 
Huzsband over the Wife, 57 the Meli which we give 


Zo 


uz lib. l. 1. 
ff. de lib. exhib. 


8 » 


it, the Roman Law enen 


only a dutifad reſpef?, and 
ſuch ſervice: a; were niſeparable f 


thi; duty. Cujus 


matrimonio conſenſit, in officio mariti eſſe deber. 


J. 48. F. de op. lis. Recepta reverentia que maritis 
exlibenda eſt. I. 14. in . F fe. marr, For we muſt 
e as ap uſage of the Roman Lav, which 1 
to be applied to ours, that ancient way of celebrating 
age among the Romans, which by therr anc:ers 
d the IWife ander the power of the Huibaud, 
e ſame manner as Children. are in the power of the 
NN mace by even ſucceed as Heireſs to 

md. v. TY: Vip. $. 14. & tit. 9. Bur 
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tur prætextu mariti & liberor 


LS Tk a 


We ſhall not here enlarge am farther on 
and authority of the Husband, either by the Roman 


Law, or by our Cuſtom. Bur we have been obliged to 
male theſe Remarks on the differences between our Cu. 


tom, ang the Roman Law, with reſpec} to the State of 


Epen; becauſe they are the foundation of the Rules 
which we 2 


Herde for the capacity, or incapacity of Mo- 
men, as to Engagements, MER + £64 $1 he 
the Law of England, a Wife is under the Power 


any 


4* 
the 
the) 


præſentid non 1. 4. J. 


1 


— 


1212 


e eee 
«.Difint- Birth puts Children under the Power 


en: byBirth, of thoſe of whom are born. And 
SS natural effects of this Power are ſcr- 
Kaese, fled by Nature,” and the divine Law, 
which marks out the Duties of Chil- 
dren to their Parents b. But there are 
ſore effects which the Civil Law give 
to the Power of Parents over their law- 
ful Children. And theſe effects make a 
particular character of the | Pow- 
er ©, which conſtitutes the State of Sons 
that are ſubje& to the Father's Autho- 
rity ; the diſtinction of which ſhall be 
explained in the ſecond Section. 


Honour thy father, and thy mother. Exod. xx. 


12, Remember that thou waſt t of them. 
Ecelns, vii. 28, Will do ſervice to his parents, as 
to his maſters. Ecclus. Mi. 7. : : 


In poteſtate noſtra ſunt liberi noſtri, quos ex 
juſtis nuptiis procreavimus, inf, de patr. poreſt. I. 3. 
V de bus g. ,. v. al. j.f. Jus autem is 
in liberos habemus, eſt civium Romano- 

_ Nulli enim alli ſunt homines, qui talem in 

i habeant poteſtatem, qualem 

K. 2. nfl. de par. fore. 


II. 


He, 2 who are born of a Marriage lawfully 
Baſtards. contracted d. And Baſtards are ſuch as 
are born out of lawful Wedlock . 


* Fillum eum definimus, qui ex viro & uxore 
2 naſcitur, /. 6. J. de hi qui ſui vel al. jur. 
wt. | 
©* Vulgo concepti dicuntur, qui m demon- 
ſtrare Sx 3 Vel qui . ſed 
eum habent, quem habere non licet, qui & ſpurii 
Aa lantur, * x Tx» „. J. 2 3. F de flar. hom. 
A ſtard ſhall not enter into the congrepation of 
the Lord, even to the tenth generation, Dex. 
xxili. 2. 85 | 
' Marriage being the only law 
the propagation of Mankind, it is but juſt to diſtinguiſh 
the condition of Baſtards from that of Children lawful- 
ly begotten, And it is becauſe of this diftin®tion, that 
the Laws declare Baſtards inca of ſucceeding to Per- 
ſont who die Inteftate ; and as they cannot inherit to 


lucceeds to them, but their own la 


I Iſſue; 
explained in its place. hp . 85 


7 they being reckoned to be of no Family, ſo 
10 
as 


dinance of Charles VI. of 1386. 
IV. 
Lien Children that are born dead are con- 


Children, ſidered as if they had never been born, a Murderer!. 


or conceived, 


f Qui mortui naſcuntur, neque nati, neque pro- 
creati videntur; quia nunquam liberi appellari po- 


incapab 


nos habemus. 


Children lawfully begotten are thoſe 


ful way appointed for 


Thus, the Inheritances which fell to 
them before their Birth, and which 


take care of theſe Inheritances for their 


Pari Book. 


. 
tuerunt. I. 129. F. de verb, gn. Uxoris abortu 
teſtamentum i non ſol A orgies? a 
e eee 


terito, quamvis natus illico 
N N 


Abortive Children are ſuch as by an g. 4wrive 
ee Birth are born either dead, or Chileren. 
e of living s. | 


t The Stare of abortive Children may be confutere#s 


eſt Hip 
reißt , Juſto tempore videri natum. J. 3. $. 


of de ſu & legit. bered. Septimo menſe naſci 


m m jam receptum eft, propter auc- 


toritatem doctiſſimi viri Hippocratis. Et ideo cre- 
dendum eſt, eum, qui ex juſtis nuptiis ſeptimo 


menſe natus eſt, juſtum filium eſſe. J. 12. F. de 


wm 
Children who are ſtill in their Mo- 6. children 
ther's Womb, have not their State de- nern. 


termined; neither ought it to be, but 
by the Birth. And till they are born 
they cannot be reckoned in the number 


of Children; not even for the benefit 
of their Fathers, in order to procure 
to them the Rights and Advantages 
which accrue to Parents by the num- 
ber of their Childrenb. But the hopes 
that they will be born alive, makes them 
to be conſidered, in whatever concerns 
themſelves, as if they were already born. 


belong to them, are kept for them; 
and Curators are aſſigned to them, to 


behoofi. Thus, the Mother who pro- 
cures her own Abortion, is puniſhed as 


b Partus antequam edatur, mulieris porti io eſt, 
vel viſcerum. J. 1, C 1. F de mſpe#. vent. Partus 
nondum editus, homo non reRe fuiſſe dicitur. I. 9. 
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in ff. ad leg. fal. Spes animantis. 1. 2. . de mort. 


Qui in utero eſt, perinde ac fi in rebus bums- 
* cuſtoditur, quoties de commodis iptius 


in ventre eſt, etſi in multis partibus legum com- 


jam natis, tamen neque in ti qux- 
ons (excuſationis à tutela) neque in reliquis civi- 
libus muneribus R patri. Et hoc dictum eſt 
in Conſtitutione divi Severi. I. 2. $.6. F. de excu/. 
v. I. 26. F. de flat. bom. | 
Sicuti liberorum eorum qui jam in rebus hu- 
manis ſurit, curam prætor habuit, ita etiam eos qui 
nondum nati ſunt, propter ſpem naſcendi non neg- 
lexit. Nam & hac parte edicti cos tuitus eſt, dum 
ventrem mittit in poſſeſſionem. J. 1. F. de vent. in 
þofſ. mit. bonorum ventris nomine curatorem dari 
I. 8. He curas. fur. & al. l. 20. F. de mut. 
8 cur. dat. ab his g. 
Cicero in oratione pro Cluentio Avito, ſcrip- 
fit, Mileſiam quamdam mulierem cam eſſet in Ala, 
uod ab heredibus ſecundis ac pecunia partum 
0 medicamentis ipfa W rei capitalis eſſe 
damnatam. J. 39. F. de . "4 
What is ſaid in this Article, in relation to Succeſſi- 
ons, is to be underſicod under condition that the Children 
come to be born alrve. See the 4” Article of this Sec- 
tion, So that this State renders their capacity, or in- 
capacity of Inheriting, uncertain, till they are born. 


. 
7. Poſthu- 


dren. are born after the death of their Father; 
and who by this Birth are diſtinguiſhed 
from thoſe who are born during the 
Father's life-time z in that poithumous 
Children are never under the Power of 

their Father, and are not of the num- 
ber of Sons ſubject to the Father's Au- 

thority : of whom mention will be made 
in the f** Article of the 24 Section . 


 ® Poſtumos dicimus eos duntaxat, qui poſt mor- 
tem parentis naſcuntur. J. 3. f. 1. F. de my. rupr. 


VIII. 


22 Children that are born after the death 
bm A. of their Mothers, and who are taken 
ther: out of the Mother's Womb after ſhe is 
Death. dead, are of the ſame condition with 


other Children u. 


* Natum accipe, & fi exſecto ventre editus ſit. 
Nam & hic rumpit teſtamentum. J. 12. F. de lib. 
& poſt. 1.6. F. de inoff. teft. HA | 


IX. 


9. Hema. Hermaphrodites are thoſe who have 

Phroditsi. the marks of both Sexes; and they are 
reputed to be of that Sex in which Na- 
ture molt prevails in them o. ä 


Quæritur hermaphroditum cui comparamus ? 

& magis par ejus ſexus æſtimandum, qui in eo 

N 10. F. de ſtat. hom. hermaphroditus an 

ad teſtamentum adhiberi poſſit, qualitas ſexus in- 

Alleſcentis oſtendet. 1. 15. H. 1. F. de teſtib. v. l. 6. 
in f. F. de lib. & poſt, 


. 


r 7. F flat. Qui 


as Ch Polthamous Children are thoſe that 


which their other qualities .give them. 


M PERSONS. Lit. 2. Sect. 1. 21 


X. 


Eunuchs are thoſe whom a deſect of to. F. 
conformation of their Members, whe- =. 
ther it proceed from their Birth, or any 
other cauſc, renders incapable ot beget- 
ting Children P. 


Generare non poſſunt ſpadones, F. 9. mf. de 
adopt, Spadonum generalis mo, 8 
nomine, tam hi qui natura ipadones ſunt, item 
thlibix, thlaſiæ, td & & quod aliud genus ſpado- 
num eſt, continentur. J. 128. f. de vers. M. Non 
intrabit Eunuchus, attritis, vel amputatis teſticulis, 
& abſciſſo veretro in Eccleſiam Domini. He that 
is wounded in the ſtones, or hath his privy mem- 
ber cut off, ſhall not cuter into the co regation 
of the Lord, Dent. xxiii. 1. It appears x4 fe Texts, 
who are thoſe that are to be reckored in the number 

„ aud why it i that they are neapable of Mar- 
riage. | | 


XI. 


Madmen are thoſe who are deprived , 1. Ad. 
of the uſe of Reaſon, after they have mn. 
attained the age in which they ought to 
have it; Whether it be that this detect 
is natural to them from their Birth, or 
has happened by ſome accident. And 
ſecing this condition renders them inca- 
pable of all manner of 1 

eir 


and of the Management of their Eſtate, 
2 are put under the tuition of a Guar- 
75 98 


* Furioſi nulla voluntas eft. J. 40. F. de rex. 175 
Furioſus nullum negotium contrahere poteſt. I. 5. 
cad. Furioſi in curatione ſunt. F. 3. mt. de curat. 
I. 2. & J. 7. F. de curat. fur. See the 1* Article of 
the 1 Settion of Guardians, and the 13 Article of 
this Section. | | 


XII. 


Perſons that are both deaf and dumb, 12. P 
or thoſe who by other infirmities are = 
rendered Wee of managing their _— 
affairs, are in ſuch a condition that ye; u. 


Guardians are appointed to them, as boring n. 


well as to Madmen, to take care of their % % lle 


requires r. ä 


Et ſurdis & mutis, & qui perpetuo morbo la- 
borant, quia rebus ſuis ſupereſſe non poſſunt, cura- 
tores dandi ſunt. F. 4. mf, de curat. I. 2. ff. de 


curar. fur. I. 19. in f. l. 20. l. 21. F. de reb. aut. 
Jud. polſ. 3 


XIII 


Thoſe who labour under Madneſs, or 13. Hor 


under any of the other Infirmitics a- Me 


bove-mentioned, do not loſe the State 5 
. e 1. not change 
And they retain their dignities, their he ſtare of 


privileges, the capacity of inheriting, Peſo. 


their 
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their t to their Eſtates, and like- 
wiſe ſuch effects of the Paternal Power 
22 


— — 1 
Fry . 
. as. Ganges on 


* 4 wo 


XIV. 


14. Motificis; who' hive” ger ae 


Shape, are not reputed in the number of 
Perlons,' and are not reckoned as Chil- 
dren to their Parents*. Bur ſuch'as have 
whitt is iy ſon exec. of Been and 
have ofily ſorne defect, 
un Kal Onan ? cher menibers, 
= ranked wich the other Ciikiren® 


Non ſunt liberi, qui ee 
n tur. ti ſi mu- 
— 1 TELE ee G 


15. A caſe _ Alcho⸗ Monſters who have not Hu- 
„ which mine Shape, are not placed in the num- 
Moyer: det of Perfons, and arc not coriſidered as 


g „Children, yet 2 are reckoned as fuch, 
«dro when it is for the behoof of the Parents, 


Children, and are allowed to fill up the number of 
Children, to intitle cher Parents to any 
Privilege or Exemprion; which belongs 
to Fathers or Mort Us aving a certain 

number of Children *. 


QQuexret aliquis: fi portentoſum, vel monſtro- 

ow, vel debile mulier cdiderit: vel qualem viſu, 

e x. — figure, ſed alterius 

= animalis, qu partum: an quia 

ixa eſt, prodeſ ci debeat ? & magis 42 in Boe 

que parentibus proſint. Nec enim eſt quod eis 

= tetur, quæ qualiter potyerutit, ſtatutis obteni- 

E Neque id 5 fataliter acceſſit, ma- 

1 Nie e l. 135. F. ie vero ie 

fy, nay gd s enter Hoh of this Rude, that 

pa gy 'E bo He ve GIO the Parents than 
their other Children 


XVI. 

(6.Difiine- Age diſtinguiſhes amo form thoſe 
tion made . 8 Reaſon 14 Experience 
„e. enough to govern themſelves, from 
thoſe to whom Age has given ſuch a 
maturity of Reaſon, as to enable them 

to be maſters of their own conduct. 

But Becauſe Nature does not mark in 


every one the time of this maturity, the 
Goal Law has regulated the times in 


erſons are 80 ged capable both 
NAY Rage and other Engagements. 


de the Altan which the Law hes 


And we ſtlull ſer in 


SH. U 
Of the State Le =: by the Cui 


tik diſlindlions which the Civil pus 
Law mates of the State of Perſons, 20 of 4 Bi 
are choſe that are cffabltiſtied by Arbitra- 
ry Laws; whether it be that theſe * 
tinctions have no fbundation in Nature, 
as that of Freemen and Slaves; or that 
ſome Natural Qualities have given riſe 
to the faiddiſtinftions, ſuch as Majority 
and Minority of Age. 


The Rohan Law conſidered chiefly The ng 


three in ey n; that is, 1 Ar- 
Liberty oy, an emily; and un- f. 4 1 
der ha 880 9 views it made three diſ-Roman 
tinctioms of Perſons. The firſt, of Free- Law. 
men and Slaves; the ſecond, of Citi- 
zens of Rome, and Strangers, or of ſuch 
as had loſt che right of Citizen, by a 
Civil Death; and the third, of athers 
of a Family, and of Sons ſubject to the 
Father's Authority“. Theſe <a laſt diſ- 
tinctions are in uſe with us, altho' the 
Rules we obſefve in them are different 
from thoſe of the Rowan Law. And as 
to the ſtate of Slavery, altho' there are 
no Slaves in France, yet it is neceſſaty to 
know the nature of that State. For 
this reaſon, we ſhall ſet down under 
this Title theſe three diſtinctions, toge- 
ther with the others which we have in 
common with the Roman Law. 

We have in Frakce a diſtinction of Some 4% 
Perſons which is not in the Roman *#ms in 
Law, or which is very different from * 
any thing that is to be found there. And 
ſince for this reaſon it is not to be fer 
down in the Arxieles of this Section, and 

yet it being conſidered as belonging to 
12 State of Perfons, this diftinction 

all be explained here in a few words. 

It is that which Nobility makes be- 
tween Getwlemen, and thoſe who vc 
not, whom the French call Rotariers. 

Nobility 
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Tie Xobili- Nobility gives to thoſe who are of that 
». TR. 8 es and Exemptions, 
and a capacity of holding certain Offices 

and Benefices appropriated to Gentle- 

men, and of which thoſe who are not 

of Noble Extraction arc incapable. No- 
bdbility makes likewiſe in ſome Cuſtoms a 
diufference as to Succefſions. This No- 
Hbillity is acquired either by Birth, which 
ennobles all the Children of thoſe who 
ure Noble; or by certain Offices, which 


ennoble the Deſcendants of thoſe who 
have enjoy'd them *. Or laſtly, by Ler- 


ters of Nobiliry, which are obtained 
from the King, as a Recompence for 


# 7 4 V. I. 7... F de Senator. 


Burgeſe. 1 We diſtinguiſh in France between the 
Inhabitants of Towns, who have certain 
Rights, Exemptions, and Privileges an- 
nexed to the Right of Burgeſhip of 
thoſe Towns, with a capacity of 3 
ing Offices in it; and the People who 
live in the Country, and in little Villa- 

s, who have not the ſame Privileges, 
nor the ſame Rights. 

To theſe Effindtions we muſt add 
tholc, which are made by ſome Cuſtoms, 
of Perſons of a ſervile condition, which 
diſtinguiſhes them from thoſe who arc 
of a free condition, in that they are 
bound by the ſaid Cuſtoms to ſome per- 
{onal Servitudes which relate to Marri- 
ages, Teſtaments, and Succeſſions. But 
theſe Servitudes being differently regu- 
lated by the ſaid Cuſtoms, and being 


unknown in the other Provinces, it 1s 


not neceſſary to ſay any more of them 


here, and 1t is enough that we have 
made this bare Remark. To which we 
muſt add, that this diſtinction of theſe 
perſons of ſervile condition, is not found- 
ed on any perſonal Qualities, but barely 
upon the Domicil of the ſaid Perſons, 
and the Quality of their Eſtates, which 
are ſubject to theſe ſcrvile conditions. 
Vaſal,Sub- In the ſame manner as the qualities 
jon to of Vaſſal, Subjection to the Courts 
Were of a Lord of a Manor, a perpetual 
Manor, or Leſſce, who is ſtiled in the Roman 
perpernal Law Emphyteuta, are not, properly 
ſpeaking, Perſonal Qualities, but conſc- 
quences either of one's Domicil, or of 


the nature of the Lands which they 
poſſeſs. 


Diſtinction 
of Perſonsin word here touching the diſtinction of 
3 Perſons in Great Britain. The Nobi- 
% lity, ſtrictly taken, is what makes up 
the Peerage of Great Britain, and con- 

ſiſts of Lords Spiritual and Temporal, 

| who 


It may not be improper to add one 


who have a Scat and Vote in Parliament, 
and are divided into 5 we ne Et. — 
grees, viz. Duke, Marquis, E 
count and Baron. All who are not Commone 
Peers of the Kingdom, come under the. 
neral name of Commoners, who may 
diſtingmſhed into two claſſes. The 
firſt rakes in all the Gentry, of what 
denomination ſoever they be; whether 
Baronets, Knights, Eſquires, or Gentle- 
men. Baronets and Knights are made 
by Creation. The Honour of Baronet 
is Hereditary, and deſcends to the Male 
Iſſue. That of a Knight-Batchelor is 
only Perſonal, and dies with the Perſon 
on whom the ſaid Honour is conferred. 
The Titles of Eſquire and Gentleman 


are acquired either by Birth, by Profel- 


ſion, or by certain Offices, which enno- 
ble thoſe who have ſerved in them, and 
their Deſcendants. Under the other 


claſs may be comprehended the Veo- 


manry, or Frecholders, who have Lands 
and Tenements of their own, to the va- 
luc of at leaſt Forty Shillings a Year, all 
Citizens, Tradeſmen, and Day-Labour- 
ers. 
To theſe diſtinctions we muſt add ph of 4 
another, which is mentioned in our ive con- 
Books of the Common Law, and that %. 

is of perſons of a ſervile condition, who 

are called Villains, from the Latin word 

Villa, a Country Farm, where they were 
appointed to do ſervice. Of theſe Bond- 


men, or Villains, there were two forts in 


England, one termed a Villain in groſs, 
who was immediately bound to the per- 
ſon of his Lord and his Heirs. The 


other was a Villain belonging to a Ma- 


nor, who in the Roman Law is called 
glebæ adſcriptitius, being bound to his 
Lord as a member belonging and annex- 
ed to a Manor, whereot the Lord was 
owner. There are not, properly ſpeak- 
ing, any Villains now % 23. and 
therefore it is not neceſſary to ſay any 


more concerning the ſtate of Villainage, 


it being enough barely to have menti- 
on'd it. 


The CONTENTS. 


Slaves. 

Freemen. 

Cauſes of Slavery. 

Manumiſed Perſons. 

Who are Fathers of a Family, and 
who Sons of a Family. 

Emancipation does not alter the Natu- 


„ ON 922 


"nat 


8. Who 
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8. Who are of ripe Age, and * an- 
ripe Age. bf OR 

9. Major and Minors. 

10, Prodigdls. 

11, Natyral-born Subjects, and "Wa 

12. Civil Death. 

13. Profeſſed Monks, and Nuns. 

14 Clergymen. 

If, Communities. 


1. Slaves, 


of a Maſter, and who belo 
m in fuch a manner, that the 
ſell him, diſpoſe 'of his Perſon, his 
, ind his Labour; and who 
o_y do nothing, have nothing, nor ac- 


thing, bur what mult belo 
to his er- be 


4 een dete br 
domiaio alieno. 1 ieitar. gag *. 
77 Vobis acquiritur 


92 55 4. 2 nanciſcuntur. Sive 


ſtipulentur, dee ex donatione, vel ex legato, 


vel cx qualibet alia cauſa acquirant. f. 3. inff. per qu 
. ny/2 1.4; Fa 4 ju 


II. 


2. Free» 3 * 


_ * and who have preſerved their 
Liberty; which conſiſts in a 
fight to do whatever one pleaſes, ex- 

| cept in fo far as we are reſtrained b 


Law, or hindered by ſome outward wd Vi 
olenced . 


» Libertas eſt naturalis Facultas ejus od cuique 
facete libet, niſi ſi quid vi, aut jure % + * 


|; ae fir. bom H. 1. inf. he. 


III. 


4. Cauſes Men become Slaves by Captivity in 
of Slavery. time of War, amon DO where it 
is the cuſtom that the Conqueror, b 
feving the life of the perſon conq 
becomes his Maſter, .and makes him his 


Slave. And it is a conſequence of the 


Slavery of Women, that their Children 
are Slaves by their Birthe. 


© Jure gentium ſervi noſtri ſunt qui ab hoſtibus 
capiuntur, aut qui ex ancillis noſtris naſcuntur. l. 5. 
F. 1. ff. de ſtat. hom, H. 4. inſt. de jur. perſ. 


If one who was paſt twenty years of age ſuffered himſelf 


ro be ſold, that he might a e Soap he 
became a Slave by the Roman Law, that Law did 
not allow him at that age to have the power of ſelling bus 
Eſtate. Jure Civili 1 quis ſe major viginti annis, 


ad um r mnnny, venire paſſus eſt (ſervus 


ſit.) J. 5. H. 1. F. de flat. hom 
| IV. 


2. Aen. Manumiſed perſons are thoſe who 
ſed per- having been _ are made free d. 


ſons. 


Slave is one who is in the — 4 


n, or not, 
tO they have been freed from the Father's 
Authority by Emancipation, or by the 


Natural s, or Civil Death of the Father h. 


And however young theſe perſons may 
happen to be, yet they are conſidered as 
Heads of a Family; ſo that _ ſeveral 
Children of one Father are fo man 


Hows of Panty ale the Þ 


* Patres familiarum 
r . 
. ur rr rt) rides 
ew pear, 4 1 
de pa 


A 6.6. , mod, 
8 Qui 7 2 


| Chin anos Do eye groan earn 

ſulam deportatur, civitatem amittit, ſequitur ut 

eo modo ex numero Civium Romanorum 1 

perinde quaſi eo mortuo, deſinant liberi in 

ejus eſſe. F. 1. c. Ponx ſervus AI hs filios in 

poteſtate definit. 5. 3. d. Concerning the 

N! © cond he _ — 
ique um patrem . 

Et cùm pre En moritur, quotquot 

ſubjecta t, ſingulas familias incipiunt 


— gue Fm incpun ber 


idemque eveniet & in eo qui emancipatus eſt. Nam 
& hic ſui juris e eee habet. 
524. eve 

aternal Power us \ foundation of ſeveral Inca- 
pacities in Sons ; but which are different im the Roman 
Law, and in our Cuſtoms. Thus in the Roman Law, 


Sons who lived ecki to the Father Father's Authority, 
2 25 of rele 2 thing. But all 


8 did acquire by any way whatſoever, belonged ro 


Fathers, excepting the Peculium, if the Father 
—_— to let them have ir. E 5 remgfye, mage 
the power of acquiring, and the Fatbers had the 
of all that them Sons acquired. And then ſame Ex 
tions were made, and the Fathers bad not amy longer t 


Ne But it is not necefſ; a Lg 
here all theſe changes, nar the different 


Fru which Eathers have . r9oy 1 — 

in the Provinces of this Kingdom, res. i be under the 

name of Uſufrutt, under the name of Wardſhip. 
Thus likewiſe in the Roman Law, Sons who were 


under the Father's Fecriſdifdion, Os bs 


ſelves by borrowing Maney. Toto Tit. ad Senatuſc. Ma- 
oed. in France, Sons ſubjett to the Paternal Au- 
thority cannot marry, without the conſent of their Fathers 
and Mathers, unleſs 1 — of thirty years of 


age, and Danghters: 


ve years, 
according to TY of 1556 of 1 2d of 
1539. 

The, in France Marriage emancipates Children 
the Fare Juriſaictiun. Whereas under the 5 


Law, . remain- 
ed 


U ele nnder the New of the Helo, , be 
emancipated them when he married them. I. g. Cod. de 
r . 7. 


Cod. de aupt. | 1. Cod. de bon. qua lib. 
VI. 


6. D. Frhancipation, and the other ways 
age which ſer the Son or Daughter free 
eee from under the Father's Authority, re- 
Right of che gard only the effects which the Civil 
Parerval Laws give to the Paternal Power, but 
* — "x" ie in thoſe that are of Na- 
tural ight!. 1 | 
! Fas obligationes quæ naturalem præſtationem 
habere intelliguntuf, m eſt NN En 
non perire: quia tivilis ratio naturalia jura corrum- 
pere non poteſt. J. 8. . de cap; mim. | 


VII. 


1. Whoare According to theſe two diſtinctio 
of Free- men and Slaves, of Fathers an 
be X1a/?er; Sons, there is no perſon who is not either 
ef cher own Under the Power of another, or in his 
Ki. own; that is to ſay, Maſter of his own 
Rights a. And this does no ways hin- 
der the Son that is emancipated from 
being ſubject to the Authority which 
the Law of Nature gives his Father over 
him; nor a Minor, who happens to be 
Father of a Family, from being under 
the Conduct and Authority of a Tutor, 
or Guardian. 


a am perſonz ſui juris ſunt, 8 alieno 
juri ſubject. Rurſus earum quæ alieno juri ſub- 
ject ſunt, aliæ in poteſtate parentum, aliæ in poteſ- 
rate dominorum. inſt. de his qui ſia vel al. j. ,. l. t. 
F. cod. I. 3. F. de flat. hom. | 


VIII. | 
8. % Males who have not attained the Age 


are of Tie df fourteen years compleat, and Females 
Age, and 


. who are under twelve, are ſaid to be of 


nie Age. an unripe Age, and are called in the 


Roman Law {mpuberes. And Sons who 
have attained the Age of fourteen years 


compleat, and Daughters the Age of 


twelve, are reckoned to be of ripe Age, 
and are diſtinguiſhed in the Roman Law 
by the name of Aualti -s. 


* Noftri ſanctã conſtitutione promulgati, puber- 
tatem in maſculis poſt decimum quartum annum 
completum illico initium accipere diſpoſuimus : an- 

| tiquitatis normam in fœminis bene poſitam, in ſuo 
. ,, ordine relinquentes, ut poſt duodecim annos com- 
Pletos viri potentes eſſe credantur. mſt: quib. mod. 
tut. fin. l. ult. Cod. quand. tut. vel cur. eſſe Hef. 
1t us the Pubertas, or Ripeneſs of Age, that removes 


the Incupacity for Marriage, which proceeded from want of 


years, But the Romans diflingui d between this Puber- 


ty, that  fuſficieut to make the Marriage lawful, and full 


| ew which yenders it more decent.” This full 
in Males | f 


ic eighteen years compleat, and in Females fou 


ten. Non tanthin, cùm quis adoptat, ſed & cùm 
Vol. I. 1 : 


BI As NA Tit. 2. Sedt. 2. 2s 


pleated the laſt moment of the five and 
twentieth year, they are then ſaid to be 


ſtorder period of time for Minority: 


when they have accompliſhed one and rwenty years, Coke 


' Minors, thoſe Perſons who are forbid . 
being Prodigals, 


_ Eftare, and of entring into any Engage 
t 


adrogat, major eſſe debet eo quem ſibi per adrogi · 
tionem vel per adoptiomem ſilium facit; & utique 
plenæ tatis, id eſt, decem & octo annis cum 
edere debet, J. 40. f. 1. 4 e. F. 4+ inflycod. 
As to the other effec; * , tid. I. 14. . 1. F. 
we alim. leg. l. 571 F. dere . I. . 3. f. de pofind. 


IX. 
Minors are thoſe of both Sexes who 9. A., 
have not as yet five and twenty years 4nd Min. 


compleat z and they are under Tutelage 
till that Age. When they have com- 


of full Age, or Majots®: 


* Maſculi quidem puberes, & fœminæ viri po- 
tentes uſque ad vice mum quintum annum com- 
pletum curatores accipiant, Quia licet puberes ſint. 
adhuc tamen ejus ætatis funt, ut ſua negotia tucri 
non poſſimt. . de cuyar, i momento in momen - 
tum tempus ſpectetur. J. 3. C. 3. F Min. | 

late thought ſt to make uſe here of the word Tute- 
lage for Adults, altho' by rhe Roman Law they werel 
out of Tureldge, and had Curarot: aſſigned then, ts ſbal 
be explaintd under the Title of Tutors. Brat according th 
our uſage in France, Turelage docs not expire till the f 
and twentieth year, except in ſome Cuſtoms which fix 4 


[Y the Roman Law, ana likewiſe in France and other 
Countries, Minority both in Men and Women lafts rill they 
are paſt frye and twenty years, But in Britain, VI oves 
of both Sexes are reckoned by the Law to be of fi e, 


1 Inſt, Book 1. Chap. 4. F. 104. Aackenzie's In- 
ſtitutes of the Law ot Scoriund, Book 1. Tit. 7.] 


X. 


We ought to place in the tank of 10. Pro 
the Management of their own Affairs, as 
altho' they be of full 
Age; becauſe their bad conduct repders 
them incapable of managitig their own 


ments, which is the conſequence of 

former. And therefore the care of all 

= concerns is committed to a Guar- 
jan p. | be 


'P Prodigi licet majores viginti quinque annis ſinf, 
tamen in curatione ſunt. F. 3. oft. de curat. Prodigo 
interdicitur bonorum ſuorum adminiſtratio. J. i ﬀ: 
Je curat. fur. ejus cui bonis interdictum fit, ; | 
voluntas eſt. J. 40. f de reg. ſur. G e, 

[The Roman Lawgivers thought it for the intereſ of 
the Publick to take care, that particular perfons ſhould 
mot fooliſhly and riotduſly ſquander their Eſtates; 
and therefore when any perſon . that ex- 
ceſs, that it was te ro tie up his hands, the Magi/- 
trate mterdifted him the Adminiflration of. llis 'Eftate, 
and committed the care of it to a Curator, till the Owner 
| give greater proofs, of his prudence and diſcretion. 
Bat the Laws of England take no ſuch cart of Protiigal!, 
and for want of this due care, many antient Families run 
to ruine and decay, thro the extravagance and folly of 
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that are hae within 2 5 Nun s Domir 
nions, and we reckon theſe to be Stran- 
gerd who are Subjects of another Prince, 
or another State. And 8 of this 


kind, who have not been ** 


by Letters Patents of the Prince, are u 


der the rg, which are * 


toms 4. 


| 1 ex conſiititione Im- 
peratoris Antonin, cives Rotyani effecti ſunt. I. 17, 
J. 4 flat. hem. nov. 78. c. 7. Peregrim „ 
ene L. d. de ber. . 
* Nec teſtar i. L in verde cives Romani, 72 


2 ps. ©: de fur 
ne 8 1 


by the Ord „and by our Cu- 


capacities regulated by the Or- 
adlinances, and by u Uſage. See the Ordinance of 1386. 
that of 1431 I of bs. Art. . Wo muft 
except from 1 to whom 
aur King: 
n French. 
[Great Britain, Aliens, that i, Perſons born out 
the Ligeance aur Sovereign Lord the King, are 


Lands, and are under. other Incapacities, 
our Statutes and — This Incapacity of Al 

| 7 s Letters — wt 

which two ways the Engliſh Law 5 dla difference, 

That when one &s Denizated by Letters Patents, if be had 

2 land bee his Depiz ation, that Iſſue is rot in- 

a. wag whereas if the Father be Natwra- 

lized by Att of Parliament, fuch Iſſue does ow. So 

Fan Ie of, an Engliſhman be born Sea, if the 


Iſſue be Naturalized by Ad of Parliament, he ſhall inhe- 


tut bis Father's Lands ; EN 
Lerteri Patents, be ſhall not, The _— 


TS alfo between an Allen that « s Subd 

on Syace that is at He with our King, dye 

that. is is Subject to 4 Prince, or Stare that is at Avity 

with ws. An Alien Enemy cannot maintain either Real 

ky Adttion, until both Nations be in Peace; Bur 
en that is in Peace and Amity with ms, may main 

d ts fr r trade and 


2 Ty * but TO flee 


Nor Real or ll, Aion Coke 1. _ 198] 


9 * 


1. Gil, "Givi Death ; is the State of * 


ſons 5 are condemned to s or 
to other Puniſhmenrs which are attend- 
ed with the Confiſcation of Goods. And 
therefore this State is compared to na- 
tural Death, becauſe it cuts off from the 
Civil Lite thoſe perſom who fall under 
it,” __ renders them as it were Slaves 
to the 0 "ce "Which. is inflited on 
thems. f 


* Qui ultimo ſupplicio Ant ſtatim & ei- 
titatem & libertatem perdunt. Itaque præoccupat 
his eu en. l. 29. or Servi pœnæ. 


granted the . Previleges of Na- 


$ 3. ths. quik wa) ere 
ME ex nu- 
civium Romanorum tollitur. 4. . Servi por® 


: — qui in metallum damnantur, & _ 


beſtiis ſubjiciuntur, F. 3. , Sunt 


Cog ut ſunt in metallum dati, 98 
Q eis teſtamento datum fuerit, pro non ſcrip- 


7. non Cxſiris ſervo datum, fed pane. 2 5 
N 7 . ä 


N ia 6 


 Profedſed Monks, or Nur, are under 


another kind of Civil Death, which — — 
voluntary; into which State they enter 5 


by their Vows, which render them in- 
capable of Marriage, or of having any 
Property in Temporal Goods, or en- 
tring into any Engagements which are 
conſequences of the ſame i. 


1 i monaſteria, ingreſſu, 5 
dicant Nee ergo ht teſtantur, utpote noc 
_ rerum. Auth. ingreſß, r 800. F. cap. 5. C. 

Ereleſ. Nov. 76. 

In e , 
3 do not "Jada pu \ fas to aber Have 
e e OY 


. a Fr: Ps int 


. and hs 

e inherit be, as if be were 
1 g ee 

may make his Teftlament, and therein name his Execu- 


' toys, NEU t due to him before 


his Aclias that Extcutors 

1 TT bs And broad, Hd if be make 

no A he 3 into Religion, then the Ordi- 

. the Adminiſtration of his Geods to 

s, as if be were really dead, Littleton, Book 2. 

Fa 11. . nag, 5. 200. aw ded 
Section, s 4 difference be- 

I 7 a Foreig r and Profe Nin bs 
ſome Houſe of Religion within the Realm ; and [+ oo 

in 4 Foreign Cormntry doch not bring f 


el under thoſe diſabilities that a Profeſſion 
. doth ; 122 a Profeſſion E the * 


2 &s a Foreign Profeſſion 
2 1 taket 
knowledge of. it. I confeſs, EEE ene hos 
the reaſon of this diftinetion, ſeeing that it is not the 
my or method of Trial, that worketh the Diſability in 
the perſon that 8 but it i the Vow br 
he takes at the time 4 
devotes himſelf, 4 ge 
God, An dee, the Wenlt: and ill that it . | 


| . be made in Eng 


„ e Djuhty oft 7 f make 


As to the h SY mad 11005 
N eee me ot. 


XIV. 


apart for the Miniſtry of God's Wor- . 


ſhip; ſuch as NY ; Prieſts, Deacons, 
Subdeacons, and e he are called to 
other Orders. And this State, which 
diſtinguiſhes them from Laymen, ren- 

ders them incapable of Marriage, in — 
as are in Holy Ord 


ers, and worketh alſo 
bother 


Cler me are thoſe —_ are ﬆ : 14. Clergy- 
or 


8 N _ : | * 5 


other Incapacities in the matters of Com- 
merce ted to the „ and 
entitles them to the Privileges and Ex- 


emptions Which have been 4 to 
them by the Canons of the Church, by 
the Doors and by the Cuſtom of 
the Kingdom. 


Presbyteros, Diacones, Subdiaconos, atque Ex- 
—_— & Lectores, Oſtiarios. 3 etiam 
um munerum expertes e 

5. C. de Epiſe. & Cle, Ordinance of St. Lews,, 
1218. 


. 61. 4. Tir. C. de NM. & Cl. 
F 4 


15. co» Communities Eccleſiaſtical and Secu- 


lar, are Aſſemblies of many perſons u- 
nited into one Body, that is formed with 
the Prince's Conſent, without which 
theſe kinds of Aſſemblies would be un- 
lawful®. _ And theſe Bodies, and Corpo- 
rations, fuch as Chapters of Churches, 
Univerſities, Monſtaries, Town Corpora- 
tions, Companies of Trade, and others, 
are eſtabliſhed for che forming of Socie- 
ties that may be uſeful either to Church x, 
2 State v; amd _ are accounted as Per- 
ons *, having their own proper Goods, 
their Righs, and their Privileges. And 
among other differences which diſtin- 
1 them from particular Perſons, 
theſe Societies are under ſome Incapaci- 
ties, Which are acceſſory, and natural 

do this State: As particularly that of be- 
ing inca 


capable of alienating their Stock 


without juſt Cauſe *, 


. * Mandatis' prineipalibus, præcipitur præſidibus 
vinciarum, ne patiantur eſſe collegia. I. 1. & 
2. ff. de coll. & corp. I. 3. F. 1. d. I. 1. F. quod 
oper any .A. |. et. aim. 
* Religionis cauſa coire non tur. Dum 
tamen per hoc non fiat contra ſenatuſconſultum, 


quo illicita oollegia aroentur. I. 1. f. 1. F. de coll. 


& corp. 708, tit. C. de Epiſe.. & Cler. 

7 em ia Rom certa ſunt, quorum cor- 
pus ſenatuſe is, atque conſtitutionibus princi- 
palibus confirmatum eſt, velut piſtorum, & quo- 
rumdam aliorum, & naviculariorum, qui & in pro- 
vinciis ſunt, I. 1. e u. As to Town 
* ne, v. log. ff. cujuſque univ. tit. ff. 

Perſonæ vice fungitur municipium, & decuria. 


412 ; 
. cal. and Lay Communities being eftabliſhed 
99 A1 
ays '; "they are forbid to alienate their Goods, 
| 1 ö 2 I. 14. C. de Sacr. Eccl. And it 
5 9 "I ty, and Ft prolubur ian to 
alienate, + n 
Communities, . are ſaid. to be in Mortmain, is, in 
a dead Hand; becauſe what they ayce acquire, remain- 
ing always in their poſſeſſion, the. King, and Lords of 
Manners, loſe their Services, and the profits due to them 
„„ ING and u 
the Lands, It is for this reaſon that they are not per- 
mitted to 8 without paying to the 
Kmg a conſideration for a Licence of | Mortmain, and 
r the Lord of the Mater, for 
OL. = 


di of Blu, Art: 59. v. J. 1. & 


Alienation 


the leſs of the perquaiſites that would the 
4 of Maſters, Ar 


tre changes 
Philip III. 127 g. Charles VI. 1372. and others. 
It was is con:deration of this 


TiITEE: ut 
Of Turxs's. 


5D 
OY — 


»% 
4 
PF; . 
Y * 


ſtinctions Which they make 
at 
the whole World, and that he deſtinates 


for the ſupplying of our wants, every 
thing that b here on the Earth below, 


or in the Hcavens above *; it is this deſ- 


tination of all things to our different 


wants, which 1s the foundation of the 


different manners in which the Laws 
conſider and diſtinguiſh the different 
kinds of Things, in order to regulate 
the ſeveral uſes and commerce which 

Men make of them. 


* And leſt thou lift up thine eyes unto Heaven, 
and when thou ſeeſt the Sun, and the Moon, and 
the Stars, even all the Hoſt of Heaven, ſhouldeſt be 
driven to worſhip them, and ferve them, which 
the Lord thy God hath divided unto all Nations 
under the whole Heaven, Dew. iv. 19. And or- 
dained Man through thy Wiſdom, that he ſhould 
have Dominion over the Creatures which thou haſt 
made, cle of Solomon, cb. ix. 2. | 


The divine Providence which forms Ne 
an univerſal Society of Mankind, and iow of the 
which divides it into Kingdoms, Towns, <= 
and other Places, and ſettles in every one T . 


the Families, and the particular Perſons 
who compoſe them; does likewiſe di- 
ſtinguiſh, and diſpoſe in ſuch a manner 
all the things that are for the uſe of 
Man, that many things are common to 
all Mankind; others common to one 
Kingdom; ſome ro a Town, or ſome 
other Place; and other things enter in- 
to the Poſſeſſion, and Commerce of 
particular perſons. 
It is theſe diſtinctions of Things and 
the other different ways in which they 
E 2 have 


| HE Civil Laws extend the di- i ws: 
of manner che 
Things to every thing that God 1, 
created Br the uſe of Man. And® _ 
as it is for our ule that he hath made 
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| have relation to the Uſe, and Com- 
merce of Men, that ſhall be the ſub 
matter of this Title. And becauſe there 


are ſome diſtinctions of Thi 
arc Altogether natural 
which * been eftabliſhed iſhed by La 


8 N the ——— 
diſtinctions made by Na- 


A ſecond thoſe that are 
by the Laws of. Aden. 


which 
cl 


| . 
 Diſtinitions of Things by Nature. 
Tis CONTENTS. 
1. Things common to al. 
2. Things publick. 
3. Ti oy belonging to Ti _— or other 


laces. 
4. 2 3 of Immoveables, and Move- 
able 


. Immoveables. 
6. Trees and Buildings. 
7. The hanging Fruits are à part 71 the 
Grou 
8. Acceſſories to Buildings. 
g. Moveables. 
10. Moveables, living and dead. 
11. Animals, wild and tame. 
12. Moveable Things, that are 2 


by uſe. 


"7 

THE Heaven, the Stars, the Ligh 
1 the Air, and the Sea, are all o 

them 


things belonging ſo much in oh 
mon to = — 9. of Mankind, 


that no one perſon can make hitnſelf 
Maſter of them, nor deprive others of 
likewiſe the 


No uſe 6f them. A 
ature and Situation of all theſe things 


is intirely proportion'd to this common 
Ule for all Men -. 


= Which the Lord thy God hath divided unto 
Fj Nations under the wm 0-9 Heaven, Deut. iv. 1 
Natural jure communia fant omnium hc, 
. neu Proflaetis, & mare, © pr nu 
Y. 1. Inf. de rer. dip. J. 2. ) 1. 


r 2 an NN * 
following, i'r Lim ter 


fo 2 from the Roman Law, 

ih regulating 10 Seas, = m fo far as 

chen that Natural _ of them in Re 
tien which all Nations have with one another, by a 

| . over all the Seas. - Thas whereas the 

man Law Allowed eve vr 7 ifferently to fiſh, both 

A 00 6 Ek. de rer. div. 
ern F. 12. cod. 

our Laws prohibit them, And owr Ordinanres have 

made ſeveral regulations concerning them; the Origite 
A whith is owin 1 among other cauſes, to the nece 

of frevetning the intorvenientits 27 allowing a liberty 


the Banks of Rive 


Rivers, vers, Hi b 2. Things | 
ways, are Things Publick, the us of publick. 
which is common to all particular Per- 


according to the reſpective Laws 
F Sa theſe kinds of things 
do not appertain to any particular Per- 


ſon, not o they enter Pos Commerce b. 


But it is the 0 88 FE: lates the 
uſe of them. * rr 17 


. Famine eU, 
. 85 de rer. div. Rives quoque uſus 
F. 4. cod. litorum quoque Wax poblicus 

5. od. Publicas vias dicimus quas Greei 
Cord 1. e. repias, noſtri x tas, alii con- 
ſulares vias appellant. I. 2. F. 22, F. ne quid in be. 
publ. vel itin, f. Viam publicam populus non uten- 
do amittere non 641. * Ser 
the remark en the preceding 


III. 


We reckon among the number of * 
Publick Things, and of ſuch as are out 
of Commerce, thoſe Which belong in „ , 
common to the Inhabitants of a Town, pe 


or other Place; and to which ticular 
Perſons can have no Rig ight of 7 ore 


ſuch as the Walls, = Ditches 8 a 
12 Town- Houſcs, — gepick 
Market - Places s. | 1 b tt | 


, Vniverſitatie ſunt, nod f in ci- 
vitatibus ſunt theatra, ſtadia, & fi qua alia ſunt 
communia civitatum. F. 6. ff. de ver. div. l. 1. F. 
ed. Sancta quoque fes veluti muri, & 
civitatis, quodammodo divini juris ſunt. Et ideo 
nullius in bonis ſunt. Ide autem muros fanRos 
dicimus, quia pœena capitis coniftituta eſt, in eos, 
qui aliquid in murds deliquerint. Ides & legum 
eas partes, quibus pcenus conſtituimus adverts 4 
qui contra leges fecerint, functiones vocamus. F. 10 
75 eod, v. 1:8. & d. J. 8. $i 1 F Ke. ver. 
3. cod, J. alt. Lew See the remark on the | 


w_ 
* 2 


8 rü | ONUS ICRC: 

In the Roman Law t | called m al. \ail"rhe 
Gates of Towns; things Sb in ot to be u- 
flood in the fuſe which ries ub EE 

this Ay- 


kn rhe ſenſ6 explathed . l Tee 


| The diftinction banks, 
belongs more r rang e, Font than of 
Natupe. Howbver,” feeing it haves Mann rip in Na- 
ture, and nne Article, 
we have her it own here. W 


nene ia 55 
* it bo TI 6. 
AY 3 
8 SON BR Vt 
— to Men for 4. Diflinc- 
r the Ion 8 


The Beth beg 
their debe wo 
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moveables, Of all th 
and 
ables, 


ary for ſupplying all 
Move- their Want; we dilti in it the 
portions of the Surface of the Earth 
_ — 
things that tun ſeparated from it, 
for our uſe. And it is this that makes 
the diſtinction of what we call Immove- 
„ or Goods move- 


Labeo ſcribit, Edictum Ædilium Curulium, 
de venditibnibus rerum, eſſe tam carum que foli 
fon, carum que #hobiles. I. 1. F. de 44. od. 
1. 8. F. 4. C. #& don. que bib. I. 30. C. 4 jar. dot. 
& 93. F v. fn. 


V. 


5.Immove- Immoveables ate all wp gt the 
ables, Surface of the Earth, in what 
ſoever they ate diſtinguiſhed ; whether 
into Places for Ps or into W oods, 
Meadows, Arable , 3 
Orchards, or otherwiſe, and to whom- 
ſoever they belong 


* Quz ſoli. I. 1. F de 4d. ed. qui terra conti - 
nentur. 4. 15. f. 8. F. de add. empt. & vnd. 


VI. 


6. Nee We comprehend likewiſe under the 

Building. name of Immoveables, ev ng Det 

is adherent to the Surface of the Earth, 

either by Nature, as Trees; or by the 

hand of Man, as Houſes, and other 

Buildings; altho' theſe kinds of things 

may be ſeparated from the Earth, and 
become moveable f. r, | 


t See the two following Articles, 
VII 
7. Te ThePruits hanging by the foot that 


is, ſuch as are not as yet gathered, not 


Fruits are 


a part of fallen, but which ſtick to the Tree, 
the G ound. are part of the Grounds. 


© Fructus pendentes pars fundi videntur. 1. 44. 

8 
5 „ ee 

8. Aces Whatever ſticks to Houſes, and other 


ries to n ſuch as any thing that is 


Buildings faſtned With Iron, Lead, Phiiſter, or 
any other manner of way, to thic'intent 
that it may always continue ſo, is re- 
puted to be Immoveableb. 

* Pundi nihil eſt, niſi quod terra ſe tenet. 1. 1). 


Fe 468. empt. & bend. Que tabulæ pictæ pro- 
tectorio includuritur, itemque cruſtæ marmoreæ, 


manner 


ædium ſunt. 4. l. $, 3. Item conſtat, figilla, cb- 


Tit. 3. Sect. 1. 29 


lumnas quoque, & perſonas ex quorum roſtris aqua 
falire ſolet, villæ eſſe. 4.1. $. 9. Labeo generaliter 
{cribit, ea quæ i uſus causd in xdificiis ſunt, 
ante dk, 4. L & 7. 5 


IX. 


Moveables are all thoſe things that are 9. Ale. 
disjoined from the Earth, and the Wa- ae, 
ters ; whether it be that they have been 


| ſeparated from it, as Trees that are fal- 


len, or cut down, Fruits that are gu- 
thered, Stones taken out of a Quarry 
or that they are by Nature diſtinct and 
ſeparate from the Earth, and Water, as 
living Creatures. 


bh ur (oli, quæ mobiles, J. 1. F adil. ed. See 
the 4 Article of this Section. 


Moveable 2 are of two forts. 10 More 
There are ſome which live, and move u 


themſelves, a8 Animals; and the things and dead: 
that are inanimate, are called dead 


Moveables!. 


' Mobiles, aut ſe moventes, J. 1. F. de ad, ed.l. 30. 
C. de fu. dot. l. 93. F. de veröò. gu. 


XI. 


Animals are of two forts. One is of 11. 4 
thoſe that are tame, and ſerve for the mal, wid 
ordinary uſe of Men, and are in their tame. 


$ 


power; ſuch as Horles, Oxen, Sheep, 


and others. The other ſort is of thoſe 
Animals that live in their natural liber- 
ts out of the power of Man; ſuch as 
the wild Beaſts, Fowls, and Fiſhes. 
And the Animals of this ſecond fort are 
applied to, the uſe, and come into the 
power of Men, by Hunting, and Fiſh- 
ing, according as the uſe of theſe Sports 
is permitted by the Laws m. 


* Ferzx beſtiæ, & volucres, & piſces, & omnia 
animalia quæ mari, cœlo, & terra naſcuntur, ſimul 
atqut ab aliquo capta fuerint, jure gentium ſtatim 
illius eſſe incipiunt. f. 12. int. de rer. diviſ, | 
We maſt underſtand this according to the Ordinances 
which relare to Huming and Fiſhing. 


XII. 


In moveable Thi we diſtinguiſh ;, Are 
thoſe that may be 7 of and yet os able things 
tire; ſuch as a Hotſe, a Sute of Hang- at are, 
ings, Tables, Beds, and other things of * 
this kind; from ſuch as we cannot uſe” ; 
without conſuming them, ſuch as Fruits, 

Corn, Wine, Oil, and the likes. 


„ Quz uſu tolluntur, vel minuuntur. J. 1. F. 4 
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SECT IE: 
Diſftinftions of Things by the Civil 


—_ which have been explained in 

of the fore. foregoing Section, have been made by 

going Sei-the Civil Laws, yet it was proper to 

| ions that 

theſe mthi. are treated of in this Section. For thoſe 

in the preceding Section are formed by 
Nature, and the Laws have only taken 
notice of them, or added ſomething to 
them: As, for Example, what has 
explained in the third and eighth Articles. 


Difference Ltho' the diſtinftions' of Thing 
A he 
Cc 


But theſe treated of in this Section, owe 


their chief Eſtabliſhment to the Laws. 
The CONTENTS. 


1. Diſtinction of Things that enter into 
Commerce, and thoſe that do not. 
2. * conſecrated, and ſet apart for 
. Cc 7” 
3. Things Corporeal, and Incorporeal. 
4. Allodial Lands, and Lands burden'd 
with Duit-Rents, or other Duties. 
5. Mines. 5 
6. Coin. 1 
7. Treaſure. Pa Bak 
8 Another diſtinction of ſeveral ſorts of 
| Goods. | Ry” 
9. Purchaſe. 
10. Iuberitance. 
11. Paternal Eſtate. 
12. Maternal Eſtate. 


I. 


1, Diftintti- HE Laws reduce all Things to 
on of Things two Kinds. One is of thoſe that 
ine Com- do not enter into Commerce, and which 


merce, and Cannot belong to any one in particular; 


thoſe that ſuch as thoſe that have been explained 


% wt. fn the three firſt Articles of the pre- 
ceding Section. The other ſort is of 


ſuch as enter into Commerce, and of 
which one may become Maſter*. 
Modo videamus de rebus, quæ vel in noſtro 
trimonio, vel extra patrimonium noſtrum ha- 
tur. inſt. de rer. div. l. 1. F. cod. | 


II. 


-. Thing: Religion, and the Civil Laws, which 
conſecrazed, are conformable to it, diſtinguiſh the 
and ſet A things which are deſtinated to divine 


part for 4 Worſhip, from all others. And among 


ry ad thoſe which are made uſe of in this 


W, Ec. 12 


PREL.Boox. 


Worſhip, we diſtinguiſh between things 
that are Conſecrated, ſuch as N ee 
the Communion Cups; and things that 


are 2 and Holy, ſuch as Church- 
other things dedicated to the Service of 
God. And all theſe kinds of things are 
out of Commerce, while they continue 
under this deſtination to the divine Ser- 
vice b. NOS 

> Summa rerum diviſio in duos articulos dedu- 
Divini juris ſunt, veluti res ſacrie & religiofr. l. 1. 


F de dro. rer. Sacra res ſunt, rite, per pon- 
V 8 


tiſices Deo conſecratz ſunt. 
donaria, quz rite ad miniſterium Dei dedicata ſunt. 
etiam per noſtras conſtitutiones alienari, & 
igari prohibuimus: excepta cauſa redemptionis 
captivorum. F. 8. int. de rer. div. See the 6 Ar- 


ticle of the 8 Section of the Contract of Sale, 


III. | | 


The Civil Laws make another 3. Things 
diſtinction of Things, into thoſe that fe. 
are Senſible and Corporeal, and thoſe, 
which we call Incorporeal, in order to” 
diſtinguiſh from every thing that is ſen- 
ſible, certain things which owe their 
Nature, and their Exiſtence, wholly to 
the Laws: Such as an Inheritance, an 
Obligation, a Mortgage, an Uſufrud, 
a Service; and, in general, every thing 
that conſiſts only in a certain Right. 

©-Quzedam præterea res corporates ſunt, quædam 
incorporales. Corporales, ha ſunt tangi poſ- 
ſunt: veluti *. 42 homo, veſtis, 3 


tum, & denique aliæ res innumerabiles. Incorpo- 


rales autem ſunt, quæ tangi non poſſunt: qualia 
ſunt ea que in jure confiftunt: ficut hæreditas, uſus- 
fructus, uſus, & obligationes quoquo modo con- 
tractæ. inſt. de reb. corp.” & incorp. Eodem numero 
ſunt jura prædiorum urbanorum, & ruſticorum, 
quæ etiam ſervitutes vocantur. $. ult. eod J. 1. H. 1. 
F  drof. rer. „ 


F - : . 


Among the Immoveables that are in 4. Allodial 
Commerce, and ſerve for the common Lande, and 


uſe of Men, there are ſome which par- Zandt, bn. 


f ; . dened with 
ticular Perſons may poſſeſs fully in their e. 


own right, without any burthen. And Ns, o- 
there are other Immoveables which are her Du- 


burthened with certain Duties, and Ser- . 


vices, that are inſeparable from them. 
Thus, we have in this Kingdom, Lands 
which are called Allodial, or Free Lands, 


which pay neither Quit- Rent, nor any 


other ſuch like Acknowledgment d. And 
there are other Lands, which having 
been given away originally with the 
charge of paying a Quit-Rent irredeem- 
able ©, or upon other conditions, ſuch as 
thoſe of Fiefs, deſcend to all ſorts of 

Poſſeſſors, 
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1. "Wi + 4 


juri Italici. V. dit. 19. 


40. . d . div. 4. 13. F. de impenſu in ret 
det, l. 27. H. 1. F de vb. ao J. 1. C. de wie. 


Empere 3 
ers ſhould pay a certain Tribute, to which 
the Lands Italy were not ſubject, nor thoſe likewiſe 


of forme other Provinces, which were diſtinguiſhed by Ex- 
emptions from ſuch Tribute. d. Tit. de cenſib. 

There are ſome Provinces m France, m which all the 
Land; are reputed Allodial, free from all burden of Diat- 
Rent, or other, _ are ſubjected to it by ſome 
Title ; and others they have no ſuch thing as Al- 
lodial Lands. | 

We muſt net reckon in the number of Eftates clogged 
with Burthens, thoſe which are liable to pay Tithes to 
the Church. For this is a Burthen of another nature, 


and from which the Poſſeſſors of Allodial Lands are not 


exempt. | 

| 2 Engliſh have a full dominion and power of things 
and Moveable ; but not of Immoveadle, if 

we except the ſupreme Power and Right of the Crown. 

For the Subject bath not an abſolute Freehold in their 

Lands and Tenements, but a Fee And that Fee 


who write of Fees, but even by Little- 
ton himſelf, when he ſays, that ſuch @ one was ſcized 


doth not comprize fo abſolute a Power, appears, rot only + 
by 1 * 2 


of ſuch an Eſtate in his Demeſue as of Fee, By which ' 


words he affirms the higheft and fulleſt Title to be ex- 
__ And theſe words, (as of Fee) do abate ſome- 
what of an abſolute Power, and argue a Tenure from a 
Superior. Cowel's Inſtit. of the Laws of England, 


Book 2, Tit, 2.] 


5. Mines. 


6. Coin. 
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we may reckon among Lands which 


particular perſons cannot poſſeſs fully in 


their own right, thoſe in which there 
are Mines of Gold, Silver, and other 


Metals, or Matters in which the Prince 
has a right f. 5 


Cuncti qui privatorum loca, ſaxorum venam 
laborioſis effoſſionibus perſequentur, decimas fiſco, 
decimas etiam domino repræſentent. Cætero mo- 
do propriis ſuis deſideriis vindicando. J. 3. C. de 


metallar. & metal. See the Ordinance of Charles IX. 


of 1563, and others concerning Mines. 


VI. 


We may place amo Things diſtin- 
guiſhed by the Laws, the publick Coin, 
Which is a piece of Gold, Silver, or 


other Metal; the form, weight, and 


value of which is regulated by the 
Prince, in order to make it the Price 
of all Things that are in Commerce s. 


5 Electa materia eſt, cujus publica, ac perpetua 
xſtimatio, difficultatibus permutationum, æqualitate 


2 


68. 15 | Tit: 3. Seck. 2. zt 


N 1 
A £& 


quantitatis ſubveniret. 4 materia, forma pub- 
lea percuſſa. I. 1. F de r. empe. 


12 . a \ 8 
4 : £ 
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VII. 


The Laws diſtinguiſh likewiſe that 5 
which we call a Treaſure; which is, | 
according to the definition given of it 
in the Laws, an ancient Depoſitum of 


Money, or other precious Things, that 


have been depoſited time out of mind, in 
ſome hidden place, where it is diſco- 
vered by ſome chance, and whereof 
the true Owner cannot be known. 


Theſaurus eſt vetus quædam depoſitio pecuniæx, 
cujus non extat memoria, ut jam dominum non 
— l. 31. f. 1. F. de acq. rer. dom. 

It is not the bujineſs of this place to explain, to 
whom it is that the Treaſure og to belong, v. I. un. 
C. de Theſaur. | 


VIII. 


Beſides the diſtinctions of Things 8. A 
which have been {poken of in the pre- Z 
ceding Articles, the Laws conſider un el. 
der other Views, and by other general 
diſtinctions, the Goods or Eſtates which 
particular perſons are poſſels'd of. Thus, 
they diſtinguiſh in the Eſtates of parti- 
cular. perſons, between thoſe which are 
of their own Purchaſe, and thoſe that 
come to them by Deſcent or Inheri- 
tance; and in Eſtates of Inheritance, 
they make a diſtinction between the 


Paternal, and Maternal Eſtates i. 


7 See the following Articles, and the remark on the 
laſt 


IX. 


We call that Eſtate, which one has 9. Par- 
9 by his own Labour and In- fe. 


duſtry, an Eſtate of Purchaſe l. 


Quæ ex liberalitate fortunæ, vel laboribus ſuis 
ad eum perveniant. J. 6. C. de bon. que lib. 1.8. F. 


Fro ſocio, 


X. 


An Eſtate of Inheritance is that 10. me- 
which deſcends to us from the perſons ricane. 
to whom we have a right to ſucceed as 
Heirs m. 


„ Debitum naturale. J. an. C. de impon. lucy. 
deſer. aſi debitum nobis hæreditas (a yo) 
bvenit. J. 10. F. pro focio. v. I. 3. C. de bon. qua 


XI. The 
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Hi Of Voluntary and Mutual Engagements by Covenants. 
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AOvenaANTs are En- of Covenants that they agree about 
gagements made by the them. Thus, for the uſe of Induſtry 
mutual conſent of two and Labour, Men enter into Partner- 
or more perſons, who ſhip, hire themſelves, and act differently 
make a Law among the one for the other. Thus, for the 
themſelves to perform uſe of Things, when they have occaſion 
what they promiſe to to purchaſe them, or a mind to part 
with them, they traffick in them by 
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one another. 


The uſe of The Uſe of Covenants is a natural Sales, and by Exchanges ; and when 
Covenant. conſequence of the Oider of Civil So- they only want them for a certain time, 


FT: ciety, and of the Ties which God forms they cither hire, or borrow them ; and 
EL among Men. For as he has made the according to their other different wants, 
reciprocal uſe of their Induſtry and La- they xm 4 to them the different forts of 
T1 bour, and the different Commerce of Covenants. | | 
= Things neceſſary for ſupplying all their It appears from this general Idea of Diver 
 _ "_ FE chiefly by the intervention Covenants, that the word Covenant com- lind of co. 
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prehends 
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that we deſign to treat in this Book. 


(Covenants, 


dae the Inte 


— —— 


And becauſe there are many Rules which 
agree to all the kinds of Covenants ſuch 
as = yon concern _ 1 4 in 
the ways by which they are 

aj *. of ſuch as are 
5 x of ambiguous, and ſ@tne others; 
theſe kinds of common Rules ſhall be * 


rr the firſt Title, which 


ſhall be of Covenants in general. We 


ſhall afterwards explain the detail of the more perions®, to enter into ſome 3 
7 Moro Þ . 


ticular Rules belonging to each 
bf Covenant, cv * its pro- 
Title. And in the laſt place we 


ubjoin a Title concerniag the Vices of 


Covcyaiits, wich is a matter eſſentially 
neceſſary to theſe contained in this Book. 


o elo co cv o cc cd odo one 
ITT 


Of Covrxxavrs in Ghheral, 


— — acc 


r 
Of the Nature of Covenants, and 
the ways by which they are form d. 


The CONTENTS. 


1. The Meaning of the word Covenant. 


2. Definition of a'Covenant. 

3. The Subjet matter of Covenants. 

4. Four forts of Covenants, by four com- 
binations of the uſe of Perſons and 
R 

N o Covenant obligatory without a cauſe. 

Donations have their cauſe. | 

Some Covenants have a proper Name, 

and others not; but they all oblige 
to what was agreed upon. 

8. Conſent makes the Covenant. 


1 


9. Covenants which oblige by the inter- 


.. vention of a Thing. 
to. Covenants either written, or Wnwrit- 
ten. 


* 


* . 
_ ſome change in it 72. 


the parties does ſomething, and the 
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fog? Meaning of 
8 
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* Conventionis verbum generale eft, ad omnia 
x conn qui WH 


78 * 
« * " FR 
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A Covenant is the conſent of ewo, or 


ement amo 


themſelves e, or to diſ- 
ſolve a former 


t, or to make 


\ ER Ne duorim, plariumve in idem placi- 
tum conſenſus. I. 1. f. 2. F. de pad. ** 
F. 3. ut nobis 5 J. 3. F. 4 
2 — conſeaſus obligatio, E conſenſu 

vitut. I. 25. F. de reg. jar. igationes que 
donſenſũ 3 — "Shaw — el 


The ſubjeft matter of Covenants is 3. Te S 


| the infinite diverſity of the voluntary i . 


ways, by which Men late among 

Nonklhes the ee ro and com- 
merce of their Induſtry and Labour, and 
of all things, according to their wants. 


* Conventionis verbum generale eſt, ad omnia 
pertinens. an bk nan | | 
Non ſolùm res in ſtipulatum deduei poſſunt, fed 
etiam fucta. 5. ue. inft, 4 verb, . | 


IV. 


The Commerce and Communications; rau fort: 
for the uſe of Perſons and Things, are cve. 
of four forts, which make four kinds 3 
Covenants. For thoſe who treat toſs of 
gether, either give to one another reci- „ uſe of 
procally one thing for'another*, as in a Pe and 
Sale, and in an Exchange; or they do Thvg- 
one thing for another s, as if they un- 
dertake the Management of one ano- 
ther's Concerns: otherwiſe one of 


other 


other gives ſomethi b, as when a La- 
bourer gives his Labour for a certain 
Hire: Or laſtly, one of them either does, 
or gives ſomething, the other neither 
doing, nor giving any thing; as when a 
perſon undertakes without any gratuity 
ro manage the Affairs of another; or 


mere 


r Aut do tibi, ut des. T. £4 prefer. verb. 
© Aut facio, ut facias. 

Aut facio, ut des. 4. I. aut do, ut facias. 4. l. 
Ka guns quxdam in dando, quadam in faci- 
conliſtunt, J. 2. F deverd. el. I. 3. f. de of, 

ud. 
= Mandatum, niſi gratuitum, nullum eſt. J. 1. 
pter nullam aliam cauſam facit : ut 
liberalutatem, & munificentiam exerceat. Hac pro- 
priè donatio appellatur. J. 1. F. 4% dan, Donatio eſt 
— J. 7. C. de bus que di metufee canſa geſta 


In this Article we have made only ene Cumbination of 


| the caſe where one does a Thing, and the other grees 
T[emething ; whereas the Roman Law diffinguiſhes 1 me 
Two ; ove, where one of the parties does ſomething, and 
the other groes ; and the other, where one of the partir: 
tives, and the other does ſomething for it. Bus n effec, 
it us only one bare character of a Covenant, and one /rmple 
combuation of grotng an one ide, nnd doing on the erl. 


whoſoever of the two parties it us that begins on hus ſide ro 


do, or to Ne. Al the diftinihion of this caſe that was 
made in the Roman Law, be. 1 


whnch is not in uſe with ut, it ts not nereſſary to e 


i here. 


V. 


5. N»Cove- In the three frlt ſorts of Covenants, 
er che tranſaction between the parties is 

5 not gratuitous, the Engagement of one 
e parties being the foundation of 


the Engagement of the other. And even 
in the Covenamts where only one of the 
arties ſeems to be obliged, as in the 
oan of Money, the Obligation of the 
Borrower is always preceded by the 
Lender's delivering what he gives in 


credit, before any Covenant is formed. 


Thus, the Obligation which is con- 
tracted in theſe kinds of Covenants, 
which are for the benefit only of one 
of the parties covenanting, hath always 
its cauſe from ſomething that is either 
done, or to be done by the other par- 
1 m; And the Obligation would be null, 
if it were really without any cauſe b. 


® Do ut, facio ut. 4. I. 5. F de prefer. verb. Ul- 


tro citroque obligatio. I. 19. F de verb. ſign. 

Aſſentimur alienam fidem ſecuti, mox recepturi 
quid ex hoc contractu. J. 1. F. de red. cred. 

- * Cum nulla ſubeſt cauſa propter conventionem, 
hic conſtat non poſſe conſtitui obligationem. J. 7. 
$. 4. ff. de pad. 

Eft & hæc ſpecies conditionis, fi quis fine cauſa 
promiſerit. I. 1. F. de cond. fine cm. Qui autem 
promiſit fine cauſa, condicere quantitatem non 
I Wi quam non dedit, fed ipſam obligationem. 
Vo L. I. 


F Coven ANTS in General. | Tit. 1. Sect. ** 35 


K. AREIng.0n 


vi. 
In Donations, and in the other Contracts o. N 


where one party alone does, or gives g , 
ſomething, and where the other neither 
docs, nor gives any things n is the Ac- 
ceptance that forms the Covenant o. And 
the Engagement of the Donor, hath 
for its foundation ſome juſt and reatona- 
ble Motive ; fuch as ſome good office 
done by the Donee, or ſome other me- 
nt in him v, or even the bare pleature 
of doing good to others%. And this 
Motive ttands in phce of a cauſe, on 
the part of the perion who receives the 


benefit, and gives nothing 


* * & bon. bb.” Si neſcit tem quiz apud ſe eſt. 
t © domram, vel fam ibi non ecceperit, do- 
nar rei dominus non fit. 37 4 don. Non po- 
teſt liberalitas nolenti acquiri. J. 19. C 2. wed. 

Non fine cauli, obveniunt (donationes for 
ob merirum aliquod accequnt. I 9. N e. Er- 
ga bene merentes. . 5. F. &+ donke. 

Ut liberaltitartem, & muniticentiam exerceat. 
J. 1. F. dr den, 

* Cauſa donandi. J. 3. cd. 


Si ei virus libertus drei, ille et. (. S. 


VII. 


Of thele different kinds of Covenants, 7. S 
ſome are of ſo frequent ule, and fo well = 
known every where, that they have a Ne 
per Name; fuch as a Sale, a Loan, eber 

ming, and letting to Hire, a Depotum, noe; but 
Partnerſhip, and others. There arc #57 . 
likewiſe ſome Covenants which have no '& 
proper Name ; as if one perſon gives to 2 
another a thing to ſell at a certain price, 
on condition that he thall keep to himſelt 
whatever he gets over and above the 
price that is fixt*. But all Covenants, 
whether they have a peculiar Name or 
not, have always their effect, and oblige 
the parties to what is agreed on u. 


Conventionum plerxque in aliud nomen tranſ- 
eunt, velut in emptionem, in locationem, in pignus. 
J. 1. §. ul. F. de pact. | 

Natura enim rerum conditum eſt, ut plura fint 
negotia, quam vocabula. J. 4. de pr. verb. Si tibi 
rem vendendam, certo pretio dediſſem, ut quo plu- 
ris vendidiſſes, tibi haberes. J. 13. F. de pr. verb. 
N | 

Y Qu tam congruum fidei humanæ, quim ca, 
quæ inter eos placuerunt, ſervare. J. 1. F. de pact, 

It u nor * to explam here the difference that 
was made in the Roman Law, bitween the Contratts 
which had a Name, and thoſs which had none, The/e 
Subui litie s, which are not in uſe with us, would perplex 
the Reader to no purpoſe, 


VIII. 


Covenants are perſected by the mu- g. co 
tual conſent of the parties, which they make: the 
give to one another rcciprocully* Thus, com?! 
| SS OR Sale, 
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by the bare conſent 
alths* the Merchandize 


a Sale is 
of the 


be ooh elivered, nor the Price paid?. 

* Suffirit cos qui gerunt, conſentire. 1. 2. 
g. 1. f, de a cad. 48, rd. Etiam nudus conſen- 
tus ſuthcit obligation. J. 52, f. g. cad. 

! Emptio & venditio contrakitut, ſimul atque de 
pretio convenerit, 13 ium nu- 
meratum fit. | Hf. de m. & wend, Quid enim 
tam congruum fidei humanm, quim ea quz inter 
cos placuerunt, ſervare. J. 1.F. de pat, As to the 


accompliſhment of Covenants, See the next Article, and 
the ſecond Article of the firſt Section, and tenth Ar- 
ticle of the ſecond Section of the Contract of Sale. 


* 


In the Covenants which oblige the 
party to make reſtitution of what he has 
—_— received, whether it be of the ſame In- 
of a Thing, dividual thing, as in the caſe of a Loan 

of a thing to be reftored in ſpecie, or a 
Depoſitum; or whether Reſtitution is to 

not of the ſame Individual 

Thing, but of ſomething of the ſame 

kind, as in the Loan of Money or Pro- 

viſions 4 the Obligation is not contract» 
ed, but when the conſent of the parties 


the thing. 
it is ſaid, that theſe kinds of Obligations 
are contracted by the intervention of the 
Thing *, altho' the conſent of the par- 
ties be alſo neceſſary *. 


* Re contrahitur obligatio, veluti mutui dona- 
tione : inſt. quib. mod. re cuntr. obl, Item is cui res 
aliqua utenda datur, id eſt, commodatur, re obliga- 
tur. §. 2. cd. Prætere & is apud quem res aliqua 
deponitur, re obligatur. F. 3. cod. I. 1. F. 2, 3. 4. 
5. ff. de obl. & at. Mutuum damus recepturi non 
candem ſpeciem quam dedimus (alioquin commoda- 

tum erit, aut depoſitum) fed idem genus. J. 2. F. 
de reb. cr. 8 8 

Ex contractu obligationes, non tantùm re con- 
ſiſtunt, ſed etiam verbis & conſenſu, J. 4. F. de obl. 
& ad. Eleganter dicit Pedius, nullum eſſe contrac- 
tum, nullam obligationem, qua non habcat in ſe 
conventionem : ſive re, five verbis fiat. J. 1. f. 3. F. 
de pact, | 

, X. 
io. Cove» The conſent which makes the Cove- 
nants either nant, is Either in Writing, or without 
wrieen 07 jt b. The unwritten Covenant is made 
tinwruten. 
by ſome other way, which ſignifies or 
preſuppoſes the conſent. Thus he who 
receives a Depoſitum, altho' he do not 


ſpeak, obliges himſelf to the Engage- 
ments of Depoſitaries “. 


d Sive ſcriptis, ſive ſine ſcriptis. mſt. de empt. & 
vend. Neque ſcriptura opus eſt. F. 1. inſt. de obl. ex 
conſ. I. 2. H. 1. if deodl. eG act. l. 17. C. de pact. 


© Tacite conſenſu convenire. 0. 2. F. de pact, Sed 
& nutu ſolo pleraque conſiſtunt. J. 52. §. 10. F. de 
obl, & act. P 


m quod bona fide inter poſitum doee- 


1 . " en 
* ® 0 * * J 3 * wa 4 Py. * 
n 2 a : < 3 
| , a 12 25 5 f '. F 4 4 W 


. 17. C. ii path 


| Publick, carry 


either by the interpoſition of words, or 


1 


birur, er ſeriptura non exiſtent, ben fi de, 
Te ES 
xſes Provinciz ſecundum jus cultodiri efficiet. 


is ] * 
[2 


Written Covenants are made either in 11. 


the preſence of a Publick Notary d, or e 
only ſigned and ſealed by the pantie 3 


themſelyes; whether it be that the 2% Es- 
rope Deed is written by the 2E 
who covenant, or that th t | 
their names to it. as Fut he raue 


4 4 aa l. 16. C. de fide. inftr. inft. de 
vel manu proprii contrahentium, vel ab alio 


quidem ſcripta, 4 contrahentibus autem ſubſcripra. 


inſt; de em. & vend. d. I. 16. C. de fide inſtr. 
XII. 


If the truth of an unwritten Cove- 12. Na 
nant is called in queſtion, it may be unn. 
proved either by Wirneſſes, e eee 
other ways which are preſerib'd in the“! 


Rules concerning Proofs *. 


is accompanied with the deliverance of 
And 'tis for this reaſon that 


Inſtrumentis etiam non intervenientibus, ſe- 
mel diviſio rectè facta, non habetur irrita, |, g. 
l. 10. & ſeq. C. de fide inſr. | | 

the Roman Law, all wrwritte® Covenants were 
Food, But the Ordinance of Moulins, Art. 54. and 
that of 1667, Tit. 20, Art. 2. have forbid the recei v- 
ing proofs of unwritten Covenants, exceeding the value of 
one hundred Livres. | 

[So likewiſe in England, it is enacted by Statute 
29 Car. II. cap. 3. f. 17. That — the Sale 

any Goods, Wares, and Merchandizes, for the price f 
ten Pounds Sterling, or upward:, ſhall be allowed ro be 
good, except rhe Bier ſhall accept part of the goods fo 
ſold, and actually reterve the ſame, or give ſomething in 
earneſt to bind the Bargain, or in part of payment, or 
that ſome Note, or Memorandum m writing, 12 ſaid 
Bargain be made and ſign d by the parties to be charged 
by ſuch a Contract, or their Agents thereunto lawfully 
authorized.) | N 


XIII. 


Covenants made before a Notary 13. Cre 
along with them the nas made 
proof of their truth, by the Signature e No- 
of the publick Officers. __—O 


ther proof 
8 7. J. 16. C. de fide inftr. Inſtit. de empt. & vend. _ m_ 
Contratts made before Notaries, have ſummary Execu- 
tions, Ordinance of 1539, Art. 65 and 66. 


XIV. 


If the Signature of a Covenant that is 14. Verifs- 
ſigned only by parties is conteſted, it c of # 


„* man- 
muſt be proved a * 5 


* F419; Cod. ſi cert, petat, Ordinance 153g. conteſted: 
Art. 92. i 1 


XV. Cove- 


3 
B 


15. t Covenants which are made in the 


1 


Of Covenants in General. Tit. 1. Sect. 2. 


XV. 


fel G preſence of a Publick Notary, are not 
Venants 


made befort 
# Notary. 


ed rill all is writ, and oY 3 
ons who ought to ſigu it, have ſet 
ker hands to it, and the Notary his i. 


Contractus quos) in inſtrumento recipi convenit, 
non aliter ane x fancimus, niſi inſtrumenta in 
mundum recepta, ſubſcriptionibuſque partium con- 
firmata, & ſi per tabellionem conſcribantur, etiam 
ab ipſo completa, & à partibus abſoluta 
ſint. l. 19. Ci de fid. mtr, nfl. de eme c ven. 

For the Forms of Contratts, fee the Ordinances of 
1539. Art. 67. Orleans, Art. 84. Blois 165. &c. 


XVI. 


16. Cove Covenants may be made not only be- 
nan be- tween perſons who are preſent, but like- 


rween 


ſent perſons. 


* 


wiſe between thoſe that are ablent!, by 
Proxy u, ot other Mediator v, or even 
by Letter o. 


Inter abſentes talia 
5. 2. . de ol. & ad. |. 2. F. de pact. 

Frebatius putat ſicuti pactum procuratoris mihi 
nocet, ita & prodeſſe. I. 10. mjine, F. de pad. 


* Vel per nuntium. 4. I. 2. G. 2. de ad. & act. 
„( 05 RS 3 8 


vel per epiſtolam. 


3 


** 2 


negotia contrahuntur. J. 2. | 


10. 34 Rule. To judge of the ſenſe of 
every clanſ? by the 4 the 
' whole Deed. 

tt. 4 Rule. The Intention to be preſer- 
ed to the Expreſſion. 

12. f** Rule. Of Clanjes that bade 4 

double meaning. 

13. 6® Rule. Interpretation in favour of 
him who is obliged. 

14. * Rule. Interpretation againſt bin 
who ought to have explained his 

meaning. 

15. 8 Rule. The alternative Obligation 
is in the choice of bim who is 06- 
liged. | 

16. Seb Rule. Obligations of things whe/+ 
goodneſs and value may reach to 
more or leſs . : 8 

17. ioth Rule. How the Price of Things 
is regulated. | 

18. 11 Rule. Of the Time and Place of 

be Eſtimation. 

19: 12 Rule. Expreſſions which bave no 

n 
20. 13*) Rule. Faults in the Writing. 


21. 14 Rule. Covenants are limited ts 


the matters of which they treat. 
22. 17˙ Rule. Interpretation of Judicial 
Covenants, x 


i. 


7 | 


Ez Emp Covenants ought to be r./thomay 
Sn GT. A proportion'd to the wants to which #7 = 
3 ; they have relation, they are therctorc purer 
Of the Principles which ariſe from Arbitrary, and ſuch as the parties pleale fur %., 
the Nature of Covenants. And of to make them; And all perlons may mu . ; 


the Rules for interpreting them. 
The CONTENTS. 


1. H ho may enter into Covenants, and of 
what ſort they muſt be. 

2. Covenants ought to be made wittingly 
and willingly. IO 

3. No perſons can covenant for others, 
nor to their prejudice. 

4. 1 Exception. Proxies may covenant 
for their Conſtituents. 

5. 24 Exception. Of rboſe who have 4 
right to treat for others. 

6. Of him who treats for another, under- 
taking for his conſent. 

7. Covenants are in place of Laws. 


Rules for the Interpretation of Cove- 
nants. | 


8. 1* Rule. Obſcurities and doubts are 


ro be interpreted by the common in- 


tention of the contractors. 


9. 2*Rule. Interpretation made by Uſage, 
| or other ways. 


2 7 


enter into all manner of Covenants i, 
provided only that the perſon be not in- 
capable of contracting, and that the 
Covenant have nothing in it contrary to 
Law and Good Manners e. 


* Quid tam congruum fidei humanæ, quim ea; 
quæ inter eos placuerunt, ſervare. J. 1. F. de pat. 

® Thus, ſome perſons are incapable of all manner 0 
Covenants. Furioſus nullum negotium gerere po- 
teſt, quia —_ agit. F. 8. ff. de mut. 
ſtip. I. 1. f. 12. F. de obl. & att, Others cannot co- 
venant to their prejudice, ſuch as perſons under Age. 


Contra Juris Civilis regulas pacta conventa rata non 


habentur ; veluti fi pupillus ſine tutoris autoritate 


pactus fit, ne a debitore ſuo peteret. J. 28. F. de 
&Q. 


© Pacta quæ contra leges, conſtitutioneſque, vel 
contra bonos mores fiunt, nullam vim habere, in- 
dubitati juris eſt. I. 6. C. de pact. l. 7. f. 7. F de pact. 
J. 27. Y. 4. eod. F. 23. inſt. de inut. ſtip. Ait Pretor : 
Pacta conventa, quæ neque dolo malo, neque ad- 
verſus leges, vlebiſcita, ſenatuſconſulta, Edicta Prin- 
cipum, neque quo fraus cui eorum fiat, facta erunt, 
ſervabo. J. 7. f. 7. F. de pact. See the fourth Section 
of the Vices of Covenants. | 


II. 


Covenants being voluntary Engage- 2. core 
ments which are formed by the conſent nan, ug 
| ore be mad 
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” dom; and if they 
or the other of theſe characters, 


free- 
wif 


they are made thro' miſtake d, or by. 


- compulſion, they are null, according to 
the Rakes hich Bal ext a in 
the fifth Section. 


in omnibus negotiis contrahendis, five bona 
fide ſint, five non ſint, ſi error aliquis intervenit, ut 
aliud ſentiat puta qui emit, aut qui conducit, aliud 

i cum his contrahit, nihil valet quod acti fit. 
* fd obl. & Ad. non videntur qui errant, 
conſentirt. I. 116. $.2.F; de reg. iur. v. l. 9. F. de 
conur. empt. 

Nihil conſenſui tam contrariumeſt, qui & bonum 
fidei judicia ſuſtinet, quam vis atque metus. d. I. 116. 
de reg. jar. v. tit. quod metus cauſa, See the Title of 
the Vices of Covenants, 


III. 


3. No e. Covenants being formed by the con- 
ſous cane ſent of parties, no man can covenant for 
hers. ne another, unleſs he has power from him 
10 their pre- ſo to do. And much leis can any per- 


juice. fons do prejudice, by their Covenants, 


to others l. 


f Alteri ſtipulari nemo poteſt. J. 38. 6. 17. F. de 
verb. obi. 1. inſt. de mt, flip. 1. 3 . de reb. 
cred. nec paciſcendo, nec legem dicendo, nec ſtipu- 
lando, qui SO cavere poteſt. I. 7 3. H. alt. F. de 
reg. jur. iſimum eſt ex alterius contractu, ne- 
minem obligari. I. 3. C. ne wx. pr, mar. P 

Non debet alii nocere, quod inter alios actum eſt, 
J. 10. F. de jurej. Non debet alteri per alterum 
iniqua conditio inferri. J. 24. F. de reg. jur. Ante 
omnia enim animadvertendum eſt, ne conventio in 
alia re facta, aut cum alia perſona, in alia re, aliave 

perſona noceat, J. 27. f. 4. F de act. Sce the two 
next Articles. | 9 


IV. 


1* Except. Proxies may covenant for thoſe per- 
4. aut (ons from whom they have power 85 to 
„e dos; and they may en them ſo far 
their Con- AS the power reaches which they have 
ſlitnents, received from them h. 7 


8 Sicuti pactum procuratoris mihi nocet, ita & 
prodeſt, J. 10. in fine ff. de pate. 


'-> Diligenter fines mandati cuſtodiendi ſunt; nam . 
— * ut un whatever has been agreed upon ſtands t .: 


ui exceſſit, aliud quid facere videtur. I. 3. F. mand. 
nterdum melior, deterior vero numquam (cauſam 
mandantis fieri poteſt.) J. 3. cod, See the ſecond 

and third Articles of the third Section of Proxies. 

V. | 

1 Except. Tutors and Curators, Governors and 
= Ha Companies, Factors and Agents that are 
treat f employed in any particular Commerce, 
chers. and all perſons who have others ſubject 
h to their Power, or under their Conduct, 


or who repreſent others, may make Co- 
venants in their Names, according to the 


5. Of thoſe Heads of Corporations, and Maſters of 


ir Miniſtry or Power as 
ined in 1 place 
| * 1 


| Tutoris p! pupillo prodeft. 7.1 5. F de h. 

Magiſtri ſocietatum pactum, & | 205. ; 
eſſe conſtat. I. 14. F. de pai. See the fifth and fol- 
lowing Articles of the ſecond Section of Tutors ; 
the fifth Article of the firſt Seftion, and the firſt 2nd 
third Articles of the third Section of Syndicks, Di- 
rectors, and other Adminiſtrators of Companies and 
tions ; the ſixteenth and ſeventeenth Articles 
of the fourth Section of Partnerſhip; and the firſt 
and ſecond Articles of the third Section of Per ſons 

who drive any publick Trade. | 


VI. 


If a third perſon treats for one that is 6. Of 4im 


abſent, without his order, but under- w 745. 


takes for his conſent 3 the abſent part jor R's 
does not enter into the Covenant, but 2 fer his 
when he ratiſies it; and if he does not conſe. 


ratify i the yay who undertook for 


his conſent ſhall be bound, either to pay 
the Penalty to which he ſubmitted, or 
to make good the Damages which he 
ſhall have occaſioned, according to the 
Nature of the Covenant, the conſequen- 
ces to which he ſhall have given occa- 
ſion, and the other circumſtances. But 
after that the abſent perſon has ratified 
What was done in his name, altho' it 


prove to his prejudice, he cannot after- 


wards complain of it!. 


reprobare non poſſem ſemel probatum & quemad- 
modum quod utiliter geſtum eſt, neceſſe eſt apud 
judicem pro rato haberi, ita omne quod ab ipſo pro- 

tum eſt. 4. I. Si quis alium daturum facturumve 


quid promiſerit, non obligabitur: veluti ſi ſponde- 


at Titium quinque aureos daturum. Quod ſi effec- 
turum ſe ut Titius daret, ſpoponderit, obligatur. 
§. 3. inſt. de inutil. flip. Qui alium facturum promi- 
fit, videtur in ea efle cauſa ut non teneatur, niſi 
pœnam ipſe promiſerit. F. 20. eod. 


Vit.” 
When the Covenants are finiſhed, 7. Ce- 


in place of a Law to thoſe who made og 4 
them®; and they cannot be revoked 


but by common conſent of the parties u, 


or by the other ways which ſhall be cx- 
plained in the ſixth Section. | 


® Hoc ſervabitur, quod initio convenit, legem 
enim contractus dedit. J. 23. . de reg. jur. Con- 
tractus legem ex conventione accipiunt. J. 1. F. 6. 
F. depoſſti. id tam congruum fidei humanæ, 
quam =—_ _ = placuerunt, ade L. 1. 

de pact. l. 34. F. de reg. jur. See the twenty- 
nk yr ve. this Se lin. l 

* Contraria voluntate diſſolvuntur. F. lt. inſt. 


quib. mod, toll. obl. I. 35. F. de reg. jur. 
VIII. See- 
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romiſes, and Cs: he 
nd it is by their com- 
hat we arc to explain 


I. 
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ſtipulationibus, & in cæteris con- 


factum eſt. — 46 
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LAS 


* 


IX. 


* Rule. If the commion intention of the par- 
9. Inerpre- ties does not appear from the words of 
2. the Covenant, and if it can be interpret - 
2 ond by any Cuſtom or Uſage of the place 
where it was made, or of the perions 


who made it, or by other ways, wy 
muſt keep to that which ſhall ap 
be the moſt probable, under theſe 
views 4. 


ö ns ve Eur, quid actum eſt, erit conſe- 


quens ut id 12 in regione in qua ac- 


tum eſt 4. 34. F. dt jur. ob- 
ſcuris inſpici e quod b eft, aut 
plerumque eri ſolet. 1; 114. cod. | 


X. 


5 ** An the Clauſes of Covenants are in- 


by her, in 
nets be eek ES 


ry Clauſe,by the tenour of the whole Deed ; 


| the tenou even from what is ſet forth 1 in the Es 


7 = who! amble to iti. 


* In the ſame manner as we inte 
parts of a Law. Incivile eſt niſi tota 
ele ua particula ejus propoſita, ra BH vel re- 

adore. ) 24. F. de leib. Plerumque ea quæ =. 
en conveniſſe eee 4 etiam in _ 
. ta creduntur. I 1. 
verb. oblig. 2 * * 


XI. 


4 Rule. If the words of a Covenant 172 to 
11. de contrary to the intention of the Con- 
zention 70 & tracters, Which is otherways evident; 
preferred to 


the Expr WE mult follow this intention, rather 


on. than the words ſ. 


In conventionibus contrahentium n 
potiùs quem verba ſpectari Placuit. J. 219. F. de verb. 
ſen. V. exemplum in d. l. Potiùs id quod actum, 


E ee General. Tit, 1. Sec 39 


er 1.34. 7 & 


Perſpecta, tanda ſunt. J. 38. f. 18. F. de verb. oblig. 


id quad dictum fir, ſequendum eſt. J. G. f. 1. 
de contr. empe. Prior atque * 
vox, mens diceatis. 47. 5 . of K. 


Xn. 


Ii the wards of a Covenant have a 3 Rule. 
double meaning, we muſt take that . of 
which is molt conformable to the com- T 


mon intention of the Contr.cters; and a hr kv 


which has the _ affinity to the meaung . 
ſubject matter of the Covenant. 


a Quotics idem ſermo duas ſententias exprimit, 
ea potiſſimùm 8 quæ rei gerendæ aptior 


eſt. . 67. F. de Quories in ſtipulationibus 
ambigua oratio 8 id accipi, 
quo res, qua de agitny, in tuto fit. I. 80. F. de 


XIII. 


The obſcurities and uncertainties of 6“ Rule. 
the obligatory Clauſes, are to be inter- „ 
preted in favour of him that is obliged, frrow of 
and we mult always reſtrain the Obliga 
tion to the ſenſe which diminiſhes it * _ bliged, 
For he that obliges himſelf, is willing 
only to be 1 
can, and the other t to have 
taken care to have it Gear lained - 
what he * retended to *. Bu i there 
are other Rules which —.— that the 
interpretation be made againſt the 
fon who is obliged, as in the caſe of hs 
following Article, the Obligation is ex- 
tended according to the circumſtances. 

And m , when the E. ement 
is ſufficiently underſtood, it Sol t nei- 
ther to be extended, nor reſtrained, to 


the prejudice of one party in favour ok 
the other. 


Arrianus ait multum intereſſe, quæras utrum 
aliquis obligetur, an aliquis liberetur, ubi de obli- 
do quæritur, propenſiores eſſe debere nos, ſi ha- 
mus occaſionem, ad n um. Odi de liberan- 


do ex diverſo, ut faciliar tis ad liberationem. 0. 47. 
F. de obl. & af. In ſtipulationibus cùm quaritur 
id actum lit, verba contra ſt pula:orem interpre- 


Terè ſecundum promiſſorem interpretamur, 


| * 781 liberum fuit verba late ooncipere. 


cad. Si ita ſtipulatus fuero, decem aut 
* dabis? Decem debentur. Item ſi ita 
kc” annum, aut biennium dabis? Poſt biennium 
debentur, quia in ſtipulationibus id ſervatur, ut quod 
minus eſſet, quodque longius, eſſe videretur, in obli- 
gationem deductum. l. 109. fl. de verb. oblig. 
85 Cum quid mutuum dederimus, etſi non cave- 


mus ut æquè bonum nobis redderetur, non licet de- 


bitori deteriorem rem quæ ex eodem genere fit, 
reddere, veluti vinum novum pro vetere. Nam in 


contrahendo, quod agitur pro cauto habendum eſt, 


ick autem agi 2 ut ejuſdem generis, & 


eadem bonitate folvatur qua datum * J. 3. F de 
reb. cred, 


XIV. If 
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7 Rule. IF the obſcurity 

2 . 287555 — ho ough 
nav or fault o * ou t to 
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2 his ne 


__ yo a Seller makes 
concern- 


the he thing which he 
1 52 are LU: - 


"BET 1 
z © Ws ks 


8 cen ! EY FE 
bu porta Men irs TRE f. 
| ; 39. f. 
9 qui id dixerit, quam emptori: quia po- 
tuit re integra apertiùs dicere. I. 2 1. F. de cnur. empe. 
Cùm in lege venditionis ita fit ſcriprum, flumina, 
tian vel eats, plimiem hockr oper 
m V ; mum opor- 
| tet, quid ach fit 4 epprent, tunc id acci- 


N rg eneparng heme 


p.h,6o.Y.s e Savitutes, li — > 
tur, « uris auctores * 
runt : Tr adam perſonis, certas 
ſervitutes debere, non admonuiſſet emptorem, ex- 
empto cum teneri debere. J. 39, . de ad. amp. & vend. 
See the tenth er ofthe thind Setion of Hi 
and letting to Hire; and the fourteenth Article 

the eleventh Section of the Contract of Sale. 


XV. 


8" Rule. If one is obliged indeterminately to 
15. Theal-gne, or other of two things, he is at 
m—_— to give that which he Te if 
Obligation 

4 in the the Covenant contains nothing to the 
choice of Contrary *. 

him who us | | 
obliged, * Cum ius aut illa res promittitur, rei electio eſt 


utram præſtet. l. 10. in fine. ff. de jur. dot. Si ita res 


diſtrahatur, illa aut illa res: * eliget venditor, 


hacc erit empta. J. 25. F. de contr. empt. v. I. 2 1. in 
fine, F. de act. e 


XVI. 
9" Rule. In the Covenants, where one is obli- 
ged tor things, whoſe value may reach 
cow of | to more or lets, according to the diffe- 


goochueſ: rence of their qualities, ſuch as Proviſi- 
and value ons b, ſome kinds of Works e, or other 


9 reach things, the Obligation is not extended 
* to that which is beſt, and of the 
8 price, but is moderated to 


at which is called good and mer- 


chantable l. And the Debtor, for ex- 
ample who owes Wheat, diſcharges 
hiaſelF of his Obligation, if he gives 
Wheat that is good and vendible; be- 
cauſe it is preſumed that the Contracters 
did not think of any other but that 
which is of common uſe, But if the 


tritici ee keen en. Campan 


dn exiſtimo. 1 7 
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E 2 


cientiæ * las, neq 


ficium. Su hn . | 


tifices dicuntur, 4. 19. $+f de ad. ed. Hae 
omnia ex bono & 


eod. Qui ſimpliciter uns en ſatisfacere 
videtur, etiamſi mediocrem cocum priſtet. 4. I. 18. 
3 16. ee 2 W 14 

cum optimum ue her at 
lari — cujus — dl FL 
boniraris abet. 4. 1 75. . 2. F. ae obl. V. l. preg 
F mand. 


XVII. 


If in a Covenant the Patties omit to 10 — 
1 
22 Price 


regulate the Price of a thing i, it is to 
be eſtimated neither at the higheſt nor 
loweſt Price, but at the common rates 
without any regard to the particular cir- 
cumſtances of the affection which either 
the one or = of the Contracters 
might have had for the thing that is to 
be eſtimated, or of their want of it b. 
But we ought only to conſider what it 
1s worth 1n reality i ; what it would be 
worth in its common uſe to any perſon 


whatſoever z and what it might be rea- 
lonably fold for). 


f Juſtopretio tune zſtimandum, I. 16. Gul f.de 
Pr. 
s Ex 4 æſtimatione ( juſta pretia) conſti- 
. 3. §. 5. F. de jur. fiſe. ſecundum rei verita- 
— xſtimanda erunt. Hoc eſt ſecundum præſens 
pretium. J. 62. F. 1. F. ad leg. falc. Rei verum 
pretium. I. go. F. de furt. 
' Prot peru non ex affectu, nec utilitate ſin- 
orum, ſed communiter funguntur. I. 63. F. ad 
x. 2 . 4355 F. ad leg. Aquil. 


Secundum rei veritatem. d. l. 62. F. 1. ad leg. 


* Non affectiones æſtimandas eſſe puto, veluti fi 
filium tuum naturalem quis occiderit, quem tu 
magno emptum velles: ſed quanti omnibus valeret. 


d. I. 33. | fy A. reg emptorem power! in- 
venire. J. 52. 8 


XVIII. The 
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Ls 


things is 


v regulated. 
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XVII. £ 
11* Rule. The Eſtimation of things which have 
W L. the waged. re 
_ inted, as ine, Corn, and o- 
e her thingy of the like nature, is made 
8 to the value they had at the 
2 ti in 


to have been delivered ®. 


Si merx que certo die dari debebat, 

ita fit, veluti vinum, oleum, frumentum: tanti 

item teſtimandam Caſſius ait, quanti fuiſſet co die, 

quo dari debuit. I. 4. F di cond. tritic. l. 22. . de reb. 

cred. ue juris in loco eſſe: ut æſtimatio ſu- 
i quo dari debuit, dd. l. 


XIX. 


matur, ejus 


12* Rule. The Expreſſions which can have no 


19.Expreſ-ſenſe any manner of way, are rejected, 
_— if they had not been written *. 


ſenſe. * The ſame as in Teflaments. in teſtamento 
ita ſunt ſcripta, ut intelligi non poſſint, perinde ſunt, 
ac fi ſcriptanon eſſent. /.73. f. 3. f. «e reg. jur. 


XX. 


13* Rule. The faults in the writing, which may 
20. Fault be repaired by the Senſe clearly under- 
in the wu ſtood, do not hinder the effect which 
"WP the Covenant ought to have e. 
Si librarius in tranſcribendis ſtipulationis verbis 
crraſſet, nihil nocere. J. 92. F. de reg. jur. 


XXI. 


14 Rule. All the Clauſes of Covenants have 
-__ 3 3 limited 3 va! matter o 
ma treat; ought not to 
3 extended Jo things whick were never 
of which thought of P. Thus, a general Acquit- 
they treat. tance which has relation to a ſtated 

Account of Charge 


not annul Obligations which are not ac- 
counted for 4. Thus, a tranſaction is li- 
mited to the differences concerning 
which the parties treated; and does not 
extend to others which were not under 
treaty. For we ought not to preſume 
either that a perſon engages himſelf, or 
diſcharges another of his En 


gagement, 
unleſs his will is clearly explained, and 
rightly underſtood .. 


P Ante omnia enim animadvertendum eſt, ne 
_ conventio in alia re facta, aut cum alia perſona, in 
alia re, aliave perſona noceat. I. 27. f. 4. F. de pad. 
Iniquum eſt perimi pacto id de quo cogitatum non 
docetur. J. g. in fine F. de tranſ. 
* Si tantùm ratio accepti atque expenſi eſſet com- 
tata, cxteras obligationes manere in ſua cauſa, 
475 w f. F. de pact. 


o quæcumque fit, de his tantùm de 


quibus inter convenientes placuit, interpoſita credi- 


tur. J. 9. §. 1. F. de 8 
4 . 2 


Of Covenants in General. Tit. 1. 


the place where they ought 


and Diſcharge, does 


Chm Aquiliana ſtipulatio interponitur, quæ ex 
conſenſu redditur, lites de quibus non eſt cogita- 
tum, in ſuo ſtatu retinentur. Liberglitatem enim 


captioſam, interpretatio prudentium fregit. J. 5. f! 
de rranf. l. 3. C. . de quo cogitatum non docctur. 
d. J. 9. n f. de tram. 


XXII. 


If it happens that a Covenant is made 15“ Rule. 
only in obedience to an Order of Court; e 


41 


as if a Judge orders a Plaintiff to make {$117 7 


ud. 1 


ſome abatement in order to receive what Cv. 


he demands, or that ſecurity be given 
for certain things; in theſe and the like 
caſes, if the Act or Deed which con- 
tains the Engagement that is enjoinod 
by a Sentence, or Decree, happens to 
have any ambiguity or obſcurity in it, 
it ought to be interpreted by the inten- 
tion of the Sentence, or Decrec, in exe- 
cution of which it is made ſ. 


In Prætoriis ſtipulationibus ſi ambiguus ſermo 
acciderit, Prætoris erit interpretatio, ejus enim mens 
xſ{timanda eſt. J. 9. F. de fp. pret. In conventio- 
nalibus ſtipulationibus contractui formam contra- 
hentes dant. Enim vero pretoriæ ſtipulationes le- 
wu accipiunt de mente Pretoris qui cas propoſuit. 
52. F. de verb. odl. 


: SB CI. Ih. 
Of E 3 which follow na- 
urally from Covenants, altho' they 
be not particularly mentioned there- 
m. -_ 
The CONTENTS. 


1. Three ſorts of Engagements in Cove- 


nants. | 

2. Reciprocal performance of Covenants. 

3. Exception to the foregoing Rule. 

4. Penalties of the non-performance of 
Covenants. 

7. An Obligation without a Term. 

6. The place of Payment, or other per- 

ormance of Covenants. 

7. The Delay lafts till the laſt moment of 
the Term is expired. | 

8. Of the care which one ought to have 
of that which belongs to another, 
when the charge of it is committed 
to him by ſome Covenant. 

9. No body is accountable for accidents. 

10. He who reaps the profit, ought to bear 

| the loſs. | 
11. The Eſtimation referred to ſome per- 


on 


$2. A Her fect integrity is required in all 


kinds of Covenants. | 
13. Honeſty required as to third perſons. 
14. In what fr: we ought to under tand 
that it is lawfu 
cheat the other. | 
8 15. Delays 


for one party to 


4 * 
* 1 


Tbe CIVIL. LAW, Sc. BODE 1. 


15. Delays are arbitrary for the perform- 
ance of Covenants, according to 


the condition of things. 

n 
nants oblige not only to what 
7 is expreſs d — them, but likewiſe 


agements to every thing which the nature of the 


A 


Cove- 
ts 


Covenant demands; and to all the con- 
ſequences which Equity, Law, and 


_ Cuſtom give to the Obligation which 


the parties have contracted . So that 


we may diſtinguith three forts of En- 


gagements in Covenants. Thoſe which 
are expreſily mentioned; Thoſe which 
are natural conſequences of the Cove- 
nants; And thoſe which are regulated 
by ſome Law, or ſome Cuſtom. Thus, 
it is by natural Equity, that a Partner is 
obliged to take care of the common 


| 3 is in his hands; That he 


_ 
cal perfor-one of the parties 


mance of 


who borrows a thing to uſe it, ought 
to preſerve it carefully; That the Seller 
ought to warrant that which he has 
fol ; altho' the enants make no ex- 
preſs mention of theſe things b. Thus, 
it is in virtue of a Law, that whoever 
purchaſes an Eſtate for leſs than half the 
uſt yalue, is obliged cither to reſtore 
it, or to make up the Price. Thus, in 
the Leaſe of a Houſe, ſome Cuſtoms 
continue the Leaſe beyond the term for 
a certain .tim 


have derogated from it. And all theſe 
conſequences of Covenants, are as it 
were tacit Pacts, which arc underſtood, 
and which make a part of the Covenant. 
For the Contracters conſent to every 
thing that is eſſential to their Engage- 
ments c. | | 

Alter alteri obligatur, de eo quod alterum alte- 
ri, ex bono & xquo præſtare oportet, J. 2. G. wlr. 
. de ob. & aft, Ea que ſunt moris, & conſue- 
tudinis, in bonæ fidei N debent venire, J. 31. 
§. 20. . de ad. ed. I. 17.4. 1. F. de aqua & 


N. | 
Th Quod ſi nihil convenit, tunc ea praſtabuntur 
quæ naturaliter inſunt hujus judicii poteſtate, & 
imprimis ipſam rem præſtare venditorem oportet. 
1. 8 f de act. empt. | 

| © Quaſi id tacite conveniret. J. 4. F. in qu ib. cauſ. 
pen. vel byp. r. c. ea qua tacite inſunt ſtipulationi- 

us. . Is de eo quod cert. loc. Plerumque 
id accidit, ut extra id quod ageretur tacita obliga- 
tio naſcatur. J. 13. in f. F. commod. in ere 
quod agitur, N cauto habendum eſt. J. 3. F. de 
reb. cred. qu in ſermone tacitè excipiuntur. 
J. 9. F. de ſervit. 


II. 
In all See Engagement of 


ing the foundation 
of the Engagement of the other, the 


dor clan firſt effect of the Covenant is, that eve- 


be that 


. de obl, & ad, 


unleſs the Contracters 


„de of the Contracters may oblige 
e other to execute his Engagement, 


by enen what he is bound to do 
on his own 


| according as one or 
other of the ies is obb 
Covenant. Whether it be that the Ar- 
ticles of the Covenant are to be perform 
. ſame 
time; as if it is agreed on ina Sale, that 
the Price ſhall be paid at the time of the 
delivery of the Goods; or whether it 
performance is to be made firſt 
by one of the parties, as if the Seller is 
liged ro deliver the Goods, and has 
given ſome reſpite of time for payment 
of the Price, or by the other, as if the 


Buyer be to e Money down, be- 
T 1 li wa fy | 


fore the G 


Contractum, ultrò citr6que obligationem, 
quod Græci everanyus vocant. J. 19. F. de verb. 
ſign. Alter alteri obligatur, de eo quod alterum al- 
teri, ex bono & æquo præſtare oportet. J. 2. H. wlr. 
Quod ab initio ſponte ſcriptum, 
aut in pollicitationem deductum eſt, hoc ab invitis 
poſtea compleatur. I. wlt, C. ad veil. Id quod con- 
venit ſervabitur. I. 1. C. qu. dec. non. eft op. Sicut 
ab initio libera poteſtas unicuique eſt habendi vel non 
habendi contractus, ita renunciare ſemel oonſtitutæ 
obligationi, adverſario non conſentiente, nemo po- 
teſt. I. 5; C. de ol. & aft, 


III. 


are deliv 


If when a Covenant is not at all exe - 3. Excepti- 
cuted, or when it is done only by one 2 e '* 
of the parties, there happens a change, . 
which ought to ſuſpe 5 


its Execution, 
or the performance of what remains to 
be executed, it is underſtood by the ta- 
cit will of the Contracters, that the ex- 
ecution ought to be ſuſpended until the 
obſtacle is removed. Thus the Buyer, 
who, after the Sale, diſcovers that there 
is danger of an Eviction, before he has 
paid the Price, will not be bound to 
pay the Price, till he is ſufficiently ſe- 
cured againſt the Eviction ©. 


* Ante pretium ſolutum, dominii quæſtione mo- 
td. pretium emptor ſolvere non cogetur, niſi fide- 
juſſores idonei, à venditore ejus evictionis, offeran- 
tur. J. 18. f. 1. F. de per. & com. r. v. J. J. 17. 
F. 2. F. de doli mal. exc. See the 11" Article of 
the 3* Section of the Contract of Sale, 


IV. 


In all Covenants, it is the ſecond ef- 4. Penalties 
fect of the Engagements, that he WhO Sf % ben. 


fails in the performance of what he is 


bound to, or delays to do it, whether it 4%. 
be for want of ability, or want of will, 


ſhall be bound to make good the dama- 
ges of the other party, according to the 


nature of the Covenant, the quality of 


the Non- performance, or Delay, and 


the 


by the 


3 


3 


Covenants. ſhall be 


v. 


2 If b iq pe in a Covenan ; t 
gationwith= to term of payment, or de- 
0 rom. very of any other thi ae it is 
a conſequence of the Covenant, that 
ſince the term is added only in favour of 
the perſon who is obliged; if no time is 
allowed him for rming what he 
ought to do, or to give, he is bound to 
do it, or to give it immediately, and 
without delay. Unleſs it happens that 
the performance of the Covenant im- 
plies the neceſſity of a delay, as if the 
rmance is to be made in another 
place, than that where the parties en- 

tred into Covenant ®. 


In omnibus obligationibus in quibus dies non 


ponitur, præſenti die debetur. I. 14. F. 4 reg. jur. 
Quoties in obligationibus dies non ponitur, præ- 


ſenti die pecunia debetur: niſi ſi locus adjectus ſpa- 


tium temporis inducat, ild poſſit 
J. 41. F.1. F. verb. 5 inft, cd. Diei ad- 
jectionem pro reo eſſe, non pro ſtipulatore. 4.1. 41. 


8. 1. 1 f. | 
vr 
6. The If in a Covenant which obliges one 


Maceof er- to deliver any Moveable Thing, it has 
been omitted to expreſs the place where 
other per- 
formance of the —_ ought to be made; the thing 
delivered in the place where it 
ſhall happen to be at the time; unleſs 
it is that by the knavery of the perſon 
who 1 to deliver it, it has been re- 
moved 


to be; or that it appears to have been 
the intention of the Contracters, that 
the thing ſhould be delivered in another 


place i. 


Depoſitum eo loco reſtitui debet, in quo ſine 
_ __ ejus eſt, apud quem depoſitum * ＋ 12. 
Vor. I. 


rom the place where it ought 


in General. | Tit. 1. Se. 3. 43 


. 1. depo. Eadem dicenda ſunt communiter & in 
omnibus fdet judicits. 4. F. Idi dari debet 
ubi eſt, (quod legatur) J. 38. F. de 4 „ . 10. 
11. 12. f. & ind. Is qui certo ſoco dare pro- 
mittit, nullo al'o loco, quam in quo promitir, ſo!- 
vere invito ſtipwatore poteſt. J. 9. F.  w quod 
cert. loc. | b 


VII. 


He who has a term for paying, de- 7 7% Pe. 
livering, or doing any thing, 1s not in {of 1 
delay, nor can he be ſued, till the laſt „ ef . 


moment of the term is expired. For it cow © ex 


cannot be ſaid, that he has not ſatisfied pre-- 
his Obligation, till the delay is fully ex- 
pired. Thus, he who is bound to make 
_—_— within a Year, a Month, or a 

y, has for his Delay all the moments 
of the Year, the Month, and the 


Day l. 

Ne eo quidem ipſo die, in quem ſtipulatio facta 
eſt, quia torus is dies arbitrio ſolventis tribui deber. 
Neque enim certum eſt eo die in quem promiflum 


eſt, datum non eſſe, priuſquim is preterierit, G 2. 


inft. de verb. . Quod quis aliquo anno dare pro- 

mittit, aut dare damnatur, ei poteſtas eſt — 

ejus anni die dandi. {. go. F. dr . & ad. l. 42. 
aA verb. ol. 


VIII. 


It is a natural conſequence of many 8. Of te 


Covenants, that thole who have the «#74» 


\. As Oe onght ro 
charge either of a Thing, or of an At- © of that 


fair belonging to another perſon, or i b 


which belongs to them in common, are longs to au- 
bound to take care of it; and they arc . wen 
anſwerable for their Knavery, their - 5 
Faults, their Negligences, but in a dif- „e 0 
ferent manner ®, according to the diffe- h fene 
rent cauſes for which the thing is com- Coverarr. 
mitted to their charge, whether it be 

for their own intereſt alone, as he who 
borrows a thing of another to make uſe 

of ita; or for the bare intereſt of the 
Owner, as the Depoſitary e; or for their 
common Intereſt, as in the caſe of a 
Partner p. And they are obliged to more 

or leſs care and diligence, according to 


the Rules which ſhall be explained in 


each kind of Covenant. But if it be ad- 


juſted in the Covenant, what care he 
. ought to take who is entruſted with 


the Affair, or Thing, of another perſon, 


or which is in common to them both, 


it is neceſſary to keep to that 4. 


® Contraftus quidam, dolum malum dumtaxat 
recipiunt : quidam & dolum & culpam. J. 23. . 
de reg. jur. l. 5. . 2. F. c õ%õ,œ”m | 

Commodatum plerumque ſolam utilitatem con- 
tinet, ejus cui commodatur, 4. J. 5. F. 2. 

Nulla utilitas ejus verſatur, apud quem depo- 
nitur, 4. F. 2. | | m— 

Sed ubi utriuſque utilitas vertitur, ut i 
ſocietate, 4. F. 2. | : 

G 2 | >," T ed 


4 Sol hae 
r contradtibus. Nam 
Cn aa ne Arey Fn 


* 


its, niſ fi quid nominatim 1 it n conve is 


- 


. bh No body is bound in any kind of Co- 


tema; yenant, to anſwer for the loſſes and da- 
T. mages occaſioned by accident, ſuch as a 


Thunder-bolt, an Inundation, a Tot- 


rent, Force, and other events of the 
like nature: And _ 0 of the * 
which periſhes, or which is damaged 
chance, falls upon him who is the M 
ter of it, unleſs it has been otherwiſe 

ont, or that the loſs or | 
may be imputed to ſome fault, for which 
one of the Contracters is accountable; 
as if a _ ought to have been 
delivered, happens to periſh, while he 
who ought to deliver it, refuſes to do 
© 1; OO Ka 


_ * Rapinz, tumultus, incendia, m magni- 
| tudines, impetus pradonum, 4 bi. mp x. 
1. 23. F. * inf. Ea quidem qua vi majore 
auferuntur, imento eorum quibus res commo- 
dantur, imputari non ſolent Sed cum is qui a te 
commodari ſibi bovem poſtulabat, hoſtilis incurſi- 
onis contemplatione, periculum amiſſionis, ac for- 
tunam futuri damni in fe ſuſcepiſſe proponatur : 
Præſes Provinciæ, ſi probaveris eum indemnitatem 
tibi promiſiſſe, placitum conventionis implere cum 
con pe let. I. 1. C. de commod. V. l. 39. F mand. 
See the lixth Article of the ſecond Section of the 

Loan of things to be reſtored in ſpecie. Rs 
f Quod te mihi dare oporteat, ſi id gots E. 
quam te factum erit, quo minus id mihi dares; 
tuum . id detrimentum conſtat. I. 5. F. de reb. 
ered. v. I. 11. F. 1. F. locat. cond. I. 11. F. de neg. 

r geht. J. 1. 5.4. . de obl. & ad, . : 


+ 6 g | 8 W 


10. He who As it oſten happens after Covenants 


reaps the are agreed on, that the fame thing, or 
projie,0u;ht the tame affair, is an occaſion of Gain, 
bf bear de or Loſs, according to the variety of ac- 
cidents; it is always underſtood, that he 
who reaps the profit, ought to bear the 

loſs* : unleſs it be that the loſs ought to 

be imputed to the fault of the other par- 

ty. Thus, as the Buyer, after the Sale, 

has the advantage of the changes which 

make the thing better; he ſuffers like- 

wiſe the loſs of thoſe that make it worſe u. 

Unleſs the loſs may be imputed to the 


Buyer; as if the thing periſhes, or is 
diminiſhed, whilſt he is in delay to deli- 


ver it *. 


Secundum naturam eſt, commoda cujuſque rei 
eum ſequi, quem e incommoda. J. 10. F. 
de reg. jur. commodum ejus eſſe debet, cujus pe- 


riculum eſt. F. 3. ift. de empt. & vend. Si quem 

quæſtum fecit is qui experiendum quid accepit: 

TFeluti ſi jumenta fuerint, eaque locata ſint, id ip- 

ſum præſtabit ei qui experiendum dedit. Neque 
_ 


priuſquam periculo ejus ſit. J. 23. f. 1. f. 0 
de incommodum, quod to velllte contingit, ad 
emptotem pertinet. J. 1. C. de ptr. & com. r. . 


7, 4 


and Loſs which Partners ought to 


have, and others of the like nature; if 


the Contracters refer the matter to the 


Arbitration of a third perſon, whether 


they name him, or not; or even to the 
Arbitration of one of the parties; it is 
the ſame thing, as if they had referred 


it to the Arbitration of perſons of pro- 


bity, and fill in the matter. And 


whatever ſhall be awarded contrary to 
this Rule, will not be of any force; be- 


cauſe the intention of thoſe who make 
ſuch References to other perſons, im- 


plies the condition, that what ſhall be 


regulated in the matter ſhall be reaſon- 


able; and their defign is not to oblige 
themſelves to what may be arbitrated 
Heyond the bounds of Reaſon and E- 


quity /: but if the perſon named either 
could not, or would not make the Eſti- 
mation, or died before he could make 
it; che Covenant in that caſe would 
be null. For it contained the condition, 


that the Eſtimation ſhould be made by 


that perſon 2. 


7 Ad boni viri arbitrium redigi debet : etſi no- 
minatim perſona ſit com » Ccujus arbitratu 
hat. J. 76. & ſeq. ff. pro ſocio. | 
Si in lege locationis comprehenſum fit, ut arbi- 
tratu domini, opus approbetur : perinde habetur, 


ac ſi viri boni arbitrium comprehenſum fuiſſet. 


Idemque ſervatur, ſi alterius cujuſlibet arbitrium 
comprehenſum fit. Nam fides bona exigit, ut ar- 


bitrium tale præſtetur, quale viro bono convenit. | 


J. 24. F. loc. 


Ea mens eſt perſonam arbitrio ſubſtituentium, ut 


quia ſperent eum recte arbitraturum id faciant, non 
gun vel immodice obligari velint. 1, 30. F. de opt. 


It is neceſſary here to obſerve the difference between. - 


this ſort of Arbitrators, and Arbitrators named in a 
Compromiſe, and what ſhall be ſaid of them in the Ti- 
tle of Compromiſes. See |. 76. ff. pro ſocio, | 
Si coita fit ſocietas ex his partibus, quas Titi- 
us arbitratus fuerit: fi Titius antequam arbitrare- 
tur deceſſerit, aihil agitur. Nam id ipſum actum 
eſt, ne aliter ſocietas fit, quam ut Titius arbitratus 
ſit. J. 75. F. pro ſocio, Sin autem vel ipſe Titius 
noluerit, vel non potuerit pretium venditionis defi- 


nire, tunc pro nihilo eſſe venditionem. J. lt. C. de 


contr. empt. 


XII. There 


In the Covenants in which an Eſtima- 11. The - 
tion is to be made, as of the Price in a /imatiore- 
Sale, of the value of a Rent, of the © 

82 of a Work, of the ſhares of““ e. 


2% 5 


ctr LS PER reer , 5 DCE RL CL EI II SE AI. INE £7 Ion I. "I's Ax 
I 5 x — — - . 8 = - © 5 4 p 1 
N 8 


n 3 


12. 4 There is no ſort of Covenant, in which 
Fa u it is not underſtood, that the one py 
„ is bound to deal honeſtly and fairly by 
kinds of Co- the other, and to do whatever Equiry 
venants, may demand -; as well in the manner of 

expreſſing himſelf in the Covenant, as 
in the performance of what 1s covenant- 
ed, and of all the conſequences of it. 
And altho' in ſome Covenants. this ho- 
neſt and fair dealing has a larger, and in 
ſome a leſſer extent, yet it ought to be 
ſincere in all Covenants; and each party 
is obliged to every thing that the ſame 
may require, according to the nature of 
the Covenant, and the conſequences that 
it may have*®. Thus, in a Sale, this 
Integrity forms a greater number of En- 
ments, than in the Loan of Moncy. 
or the Seller is obliged to deliver the 
thing ſold à; To keep it till the time of 
delivery e; To warrant it ; To take it 
back again, if it has ſuch faults as that 
the Sale ought to be made voids. And 
the Buyer has likewiſe his Engagements; 
which ſhall be explained in their place. 
But in the Loan of Money, the Bor- 
rower is bound only to reſtore the ſame 
Sum b, with the Intereſt, if he docs 
not pay it at the term after demand. 


| * Bonam fidem in contractibus conſiderari æquum 
eſt. L. 4. C. de ob. & ad. 5 


Bona fides quz in contractibus exigitur, æquita- 


tem ſummam deſiderat. /. 3 1. F. depos. 
» 4 alteri obligatur, de eo quod alterum alteri 
ex bono & æquo præſtare oportet. J. 2. F. wr. f. 
2 % alt. - b Tg 
© Ea præſtabuntur quæ naturaliter inſunt. I. 11. 
§. 1. F. de act. 0 & vend. 
Imprimis ip 
t 
Cuſtodiam & diligentiam præſtare debet. l. 36. 
F. de act. empt. & vend. | 5 
imus. J. 39. §. 2. F. de 


Evictionem | 
Reli empri 
* Redhibitionem ue contineri i judicio. 
£21. + ot ge N & wed. 
Mutuum damus, recepturi idem genus. [.2. F. 
de reb. cred. I. 1. F. 2. F. de bl. & att. | 
II.n his judiciis, quæ non ſunt arbitraria, nec 
bonz fidei, poſt litem conteſtatam actori cauſa præ- 
ſtanda eſt. I. 3. F. 1. F. de uſur. | 
This diff-rence between a greater and leſſer extent of 
. Integrity, according to the differences:of Covenants, 1s 
the foundation of the Aiſtiuctian that is made in the 


Roman Law, een Contratts which are there called 


Contracts bonæ fidei, and 10 which are ſaid, to be 


ſtricti juris; the meaning of which is, that ſonze, Con- 
tradts are ſo to be interpreted by. the Rules of | Haneſly 
and Caonſcieice, that they are ſuppoſed, to include many 
things, altho' they be not expreſy mentioned in the Coi- 
tract; and that in other Contracts they ſlick cleſe to 
the very Letter of the Contratt. But by the Law of 
Nature, and by our Cuſtoms, every Contract is bonæ 
fidei ; becauſe Honeſty and. Integri ty bath and ought to 


have in all Contradts the full extent that Equity can 


demand. Ne propter nimiam / ſubtilitatem verbo- 
rum, latitudo voluntatis contrahentium impediatur. 


wit 


m rem præſtare venditorem o- 


nerul. Tit. 1. Sect. 2. 45 


I. an. C..ar esse elt. 
F. de verb. oil. 


XIII. 


The Honeſty which is neceſſary in 13. Heng 
Covenants, is not confined to what con-. 
cerus the Contracters themſelves z but, 


80 are bound likewiſe to deal honeſtly 


reſpect to all thoſe, who may have 
intereſt in what is tranſacted betwcen 
them. Thus, for Example, if a Depo- 
{tary diſcovers that the perſon who 
made the Depoſite has ſtole the thing 
depoſited, Honeſty obliges him to re- 
fule to give it back to the Thief who 
intruſted it with him, and to reſtore it 
to the perſon who appears to be the 
true Owner |, 


| Incurrit hie & alia inſpectio, bonam fidem in- 
ter eos tantùm = contractum eſt, nullo extrinſe- 
cus aſſumpto. æſtimare debemus: an reſpectu etiam 
aliarum per ſona um, ad quas, id quod geritur, per- 
tinet? excmpli loco, latro ſpolia quæ mihi abſtulit, 

ſuit apud Sejum inſcium de malitia deponentis. 

trum latroni, an mihi reſtituere Scjus deveat ? Si 
E ſe dantem, accipientemque intuemut: bæc eſt 

na fides, ut commiſſam rem recipiat is qui de- 
dit. Si tot ius rei zquitatem, quæ ex omnibus per- 
ſonis quæ negotio iſto continguntur, impletur, mi- 
hi — ſunt, quæ facto ſceleſtiſſimo adempta 
ſunt. Et probo hanc eſſe juſtitiam, quz ſuum 
cuique ita tribuit, ut nom diſtrahatur ab ullius per- 
ſonæ juſtiore repetitione. J. 31. F. 1. . depos. 
See the end of the third Sethion of a Depojitum, 


XIV. 


The ways by which 2 one ma- 14. In what 
nages his own intereſt, at the time he e 
01441) to un- 


derſtand, 


contracts with another, and the reſiſtance 


of one party to the pretenſions of the 
other, within the bounds of that which la»jud /or 
is uncertain and arbitrary, and which 7 0 


ther. 


mult be regulated, have nothing in them 
contrary to Honeſty. And whereas it 
is ſaid, that it is lawful, for Example, 
in Sales, for one to over- reach the other, 
this ought to be underſtood of the ad- 
vantage which the one party takes of 
the other, in that extent which is un- 
certain and arbitrary; ſuch as in the 

reatneſs or lownelſs of the Price m; but 
this liberty ought not to be extended to 
any fraud. | | 


® In pretio emptionis & venditionis naturaliter 
licet contrahentibus ſe circumvenire. 4. 16. $74. F. 
Dolus qualitate facti, non quantitate pretii æſti- 
matur, I. 10. C. de reſe. vend. Quemadmodum in 


emendo & vendendo naturaliter conceſſum eſt quod 


pluris fit, minoris emere: quod minoris fit plur s 
vendere, & ita invicem ſe circumſcribere; ita in 
locationibus quoque & conductionibus juris eſt, 
I. 22. F. ult. F. locat. v. l. 8. C. de reſe. vend. 
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| XV. 


15. Delay: In all Covenants in which one of the 


areartira- Contracters is obliged 


to do or give a 


2 fo the thing, or 16 accompliſh in any other 


of Cove- 
ant, ac 


manner that which is = bw on; arid 
pecially in thoſe, iri which the Non- 


cording to performance is to be attended with a 
the conditis diſſdlution of the Contract, or with ſome 


„other Penalty, it is 


is equitable, and for 
the Publick Intereſt, that the Covenants 
be not immediately diſſolved, nor the 


- Penalties incurred for every fort of Non- 


erformance indifferently. Thus, for 
Example, if the Buyer does not Pay the 
e Sale 


Price at the time appointed, t 


ſhall not be inſtantly annulled, even al- 
thoꝰ it had been fo a on; butacer- 
tain time is allowed to the Buyer to pay 
the Price before the Sale be made void. 
And in the other caſes of backwardneſs, 
whether of payment, or delivery of any 
thing, the Judge ought in prudence to 
grant ſuch delays as — be reaſonable, 
according to the circum a. 


* Modicum ſpatium datum videri. Hoc idem 


dicendum, & cùm quid ea venierit, ut niſi ad 


diem pretium ſolutum fuerit, inempta res fiat. I. 23. 
in f. F. de o. & all. | 

negari non placuit. Cujus rei zſti- 
matio arbitrio judicantis conceditur. I. 45. f. 10. 
F. de jur. fiſe. omne ad judicis cognitionem 
remittendum eſt. I. 135. F. js ng verb. ol. Ni- 
hil ex obligatione, paucorum 
(ſi omnia in integro ſunt.) / 24. f. 4. F. locar. 


Sce the fifteenth, ſixteenth, and eighteenth Articles 
of the following Section; and the tenth Article of 


the ſecond Section of Partnerſhip. 


* 9 N IVE a 9 


S E CT. IV. 


Of the ſeveral ſorts of Pacts which 
may be added to Covenants ; and 


particularly of Conditions. 


" A Mong the ſeveral forts of Pacts 
A that may be added to all manner 
ot Covenants, ſome are of common uſe 
to all the kinds of Covenants, ſuch as 


Conditions, Clauſes of Nullity, and 


others; And there are ſome which are 


age to ſome kinds of Covenants, _ 


uch as the Power of Redemption to 
the Contract of Sale. We ſhall only 

ſet down here ſuch as are common to 

all ſorts of Covenants ; and what is pe- 

culiar to ſome Covenants, ſhall be in- 
ſerted in their proper places. 


The CONTENTS. 


1. An indefinite liberty for all forts of 


Pats. 
I 


m mora minuet 
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2. We may add to ordinary Engage- 
ments, or take from them. 

3. Exception FA that which would be a- 
gain Honeſty. + 

4. Every. one may renounce his own Right. 

5. Pattions are limited to their ſubjeft 


matter. 
6. Definition of Conditions, their uſe, and 


different effefts. 
7. Of the condition on which depends the 
| accompliſhment of a Covenant. 
8. Effet of the event of this condition. 
9. Of the condition on which depends the 
__ _. diſſolution of a Covenant. 
to. Efes of the event of this condition. 
11. in what manner the conſequences 7 
| conditional Covenants are regulated. 
12. Of conditions which relate to the pre- 
ent, or paſt time. 
13. Of impoſſible conditions. 
14. The effect of conditions paſſes to the 
Heirs. H 


15. The conditions which do not depend on 


the deed of the Contratters, have 
their effeft immediately. : 


16. The conditions which depend on the 


deed of the Contratters, may ſuffer 


a delay. 


| 7 An Exception. 
18. 


O the party who hinders the accom- 
 pliſhment of the condition. 

19. The effeft of Clauſes of Nullity, and 

Penal Clauſes. 4 

20. It does not depend on him who fails 

in per forming what be promiſed, to 


performance. Sod | 
21. Covenants concerning an uncertain e- 


3 


8 va Covenants are arbitrary, and 1. Avinde- 
1 


annul the Covenant by his Non- 


vary according to the wants of Man- _—_ 


nd; we may to all forts of Covenants, j 


orts of 


Contracts, and Treaties,” add all manner za. 


of Pacts, Conditions, Reſtrictions, Re- 
ſervations, general Acquittances, and 
others, provided that they have nothin 
in them contrary to Law, and —_ 
Manners *. . oo. 


V. fup. Sect. 2. art. 2, Quid tam congruum 
fidei humanz, quam ea, quæ inter eos placuerunt, 


ſervare. I. 1. F. de padt. hoc ſervabitur, quod initio 


convenit: legem enim contractus dedit. I. 23. F. 
die reg. pt oontractus legem ex conventione acci- 
t RG Tue pacta quz turpem cauſam 
continent, non ſunt obſervanda. J. 27. F. 4. F. 


. 


We may likewiſe change the natural 
and ordinary engagements of Covenants, 
and either augment, or diminiſh them, 

5 or 


2. We 

add to ordi- 
nary Ex- ä 
gagements, 


Of CovenANTs in General. Tit. 1. Seck. 4. 47 


i+ take from or even derogate from them. Thus, in 


them, the Contracts of Sale, Depoſitum, Part- 


nerſhip, and others, the Laws have re- 
lated in what manner the one party 

1s anſwerable to the other for his fault, 
or his negli z but one may charge 
himſelf with more or leſs care and diſi- 
| my, according as it is agreed on®, 
*hus the Seller, altho' naturally bound 
to warrant what he has fold, may free 
himſelf from all other Warranty beſides 
that of his pen _ and deed <. _ 
the Equity of theſe Arguments is ground- 
ed — the particular es which the 
Contracters have to enter into them. 
That Seller, for inſtance, is diſcharged 


from Warranty, becauſe he ſells the 


thing at a lower Price. 


> Contraftus quidam, dolum malum dumtaxat 
recipiunt : quidam & dolum, & culpam. I. 23. F. 
de reg. jur. Sed hæc ita, niſi ſi quid nominatim 
convenit, vel plus vel minus, in ſingulis contracti- 
bus. Nam hoc ſervabitur, quod initio convenit. 
„„ | | 
© Qui habere licere vendidit, videamus, quid de- 
beat præſtare. Et multum intereſſe arbitror, utrum 
hoc polliceatur; per fe, venienteſque a fe perſonas 
non fieri, quo minus habere liceat: an vero per 
omnes. Nam ſi per ſe, non videtur id præſtare, 
ne alius evincat. (. 11.4. 18. F. de ad. empr. & 
vnd. See the fifth, ſixth, and ſeventh Articles of 
the tenth Section of the Contract of Sale. 


| III. 


z. Excepti- The liberty of augmenting, or dimi- 
„ef that niſhing Engagements, is always reſtrained 
_ he ro what = be done honeſtly, and 

without fraud or deceit. And deceit is 
Honeſty. always excluded from all manner of Co- 
| venants 4. 


Ad nulla pactione effici teſt, ne dolus præſte- 
tur. J. 27. f. 3. F. de pact. I. 1. f. 7. F. dep. l. 23. 
F. de reg. jur. l. 69. F. de verb. ſign. Pacta con- 


venta, quæ neque dolo malo, neque adversùs lege | 


facta erunt, ſervabo. J. 7. f. 7. F. de Pact. 
IV. 


4. Evey In all Covenants, every one may re- 


one may re- nounce his own right, and that which 


notence : - 
own right. is for his advantage -i provided that 


what he does be not contrary to Equity, 
Law, and Good Manners, nor to the in- 
tereſt of a third perſon. 


* Licet ſui juris perſecutionem, aut ſpem futuræ 
perceptionis, deteriorem conſtituere. J. 46. F. de 
pact. Omnes licentiam habent, his quæ pro ſe in- 
troducta ſunt, renunciare. J. 29. C. eod. | 41. C. 
de min. | 

" Non debet alteri per alterum iniqua conditio 


inferri. J. 74. F. de reg. jur. Ante omnia animad- 


vertendum eſt, ne conventio facta cum alia perſona, 
in alia perſona noceat. J. 27. f. 4. F. de pad. 
See the third Article of the ſecond Section. v. J. 4. 
9.4. F. ſi quis cant, v. l. 8. F. de tranſ. 


2. 


J 
v. 


The icular Pactions which are ad-. Tac 
ded in Contracts, are limited to the, rr 
matter which occaſions them; and are ae. 
not to be extended to that which the 
Contracters had not in view 8. 

See the twenty firſl Article of the ſecond Section of 
this Title, Ante omnia animadvertendum eſt, ne 
conventio in alia re facta, in alia re noceat, J. 27, 


§. 4. F. de pad, 
| VI. 
Of Conditions. 
| ip being uſual in Covenants, for the 8. Defm- 
AN to foreſee accidents that may #on of Con- 
produce ſome change which they 1 
willing to guard againſt; they therefore Ie ef 
regulate what ſhall be done if thoſe ca-. 
ſes do happen. And this is what is done 
by the ule of Conditions. 
Conditions therefore are Pactions 
which regulate that which the Con- 
tracters have a mind ſhould be done, if 
a caſe which they foreſee ſhould come 
to pals. Thus, if it is ſaid, that incaſe 
a Houſe that is fold be found to be ſub- 
ject to ſuch a Service, the Sale ſhall be 
void, or the Price lowered ; this is a 
Condition: For the parties foreſee a caſe; 
and they guard againſt it. Thus, if a 
Houſe is fold on condition that the Pur- 
chaſer ſhall not raiſe it higher, the Sel- 
ler foreſees that the Buyer may make 
this change, and he provides againſt it, 
that he may preſerve the Lights of an- 


other Houſe diſſerent from that which 


he fell. - 

We have added this ſecond Example, 
to ſhew that the burthens which Con- 
tracters impoſe upon one another in Co- 
venants, are of the fame nature with 
Conditions. For it is, properly ſpeak- 
ing, a burthen impoſed upon the Pur- 
chaſer, not to have power to build his 
Houfe higher; but this burthen implies 
a Condition, as if it had been ſaid, that 
in caſe the Purchaſer ſhould offer to raiſe 
his Houſe, the Seller might hinder him. 
And it 1s for this reaſon, that we often 


make uſe of the word Condition, and of 


the word Burthen indifferently ; and 
we fay, on ſuch a Condition, or with 
ſuch a Burthen. And we likewiſe uſe 
the word Conditions in the plural num- 
ber, to denote the different agreements 
in a Treaty, becauſe they oblige all of 
them in ſuch a manner, that it it hap- 
pens that the parties fail in performing 
them, or that they act contrary to them, 
they are liable to the penalties of Non- 
pertormance. 

The 
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5. Of the 
Condition 
on which 


* 


a. 


The CIVIL LAW, S. Boox l 


The events foreſeen by Conditions, 


are of three ſorts. Some of them de- 


nd on the deed of the ons who 
po together, as if it is d, in caſe 
that a Partner himſelf in another 


Partnerſhip. Others are 1 of 
the will of the Contracters, ſuch as ca- 


ſual events, as if it is ſaid, in caſe there 
happens a froſt, hail, or barrenneſs. And 
there are ſome which depend partly on 
the deed of the Contracters, and partly 
on chance, as if it is ſaid, in caſe that 
ſuch a Merchandize arrives ſuch a day. 
Conditions are of three ſorts, accord- 
ing to the different effects which they 
may have. One is of thoſe which ac- 
compliſh the Covenants that are made to 
2 on them; as if it is ſaid, that a 
e ſhall take place in caſe the Goods 
be delivered on ſuch a day. The ſe- 
cond is of ſuch as diſſolve the Cove- 
nants; as if it is ſaid, that if ſuch a per- 
ſon arrive within ſuch a time, the Leaſe 
of a Houſe ſhall be void. And the third 
ſort is of thoſe which neither accom- 
pliſh, nor diſſolve the Covenants; but 
which only make ſome other changes in 
them; As if it is ſaid, that if a Houſe 
which is let, be given without the 
Moveablcs that were promiſed, the Rent 
ſhall be leſſened ſo much. | *s 
There are ſome Conditions expreſt, 
and there are others tacit, which are 
underſtood without being expreſt. The 
expreſs Conditions are all thoſe which 
are ex wy mentioned; as when it is 
ſaid, if ſuch a thing be done, or not; 


if ſuch a thing happen, or not. The 


tacit Conditions are thoſe which are im- 
plied in a Covenant, without being ex- 
reſt; As if it is ſaid in the Sale of an 
Eſtate, that the Seller reſerves to him- 
ſelf the Fruits of that 2 3 this reſer- 
vation implies the condition, that there 
ſhall grow Fruits, in the ſame manner as 
if it had been ſaid, that he reſerved the 
Fruits in caſe there ſhould be any.“ 


* Interdum ſtipulatio ex re ipſa dilationem 


capit. Veluti ſi id quod in utero ſit, aut fructus 


futuros, aut domum zdificari ſtipulatus fit. Tunc 
enim incipit actio. cum ea per rerum natura 


m is 
ſtari poteſt. J. 73. F. de verb. obl. 2 
J. 1. §. 3. F. de cond. & dem. 7 


VII. 


In the Covenants whoſe accompliſh- 


ment depends on the Fer * a Condi- 
depends the tion, all things remain in ſuſpence, and 
— in the fame condition as if there never 
ment of 4 had been any Covenant, until the con- 
Coven. dition happens. Thus, in a Sale which 
s to be perfected by the event of a Con- 

| 24 


dition, the Buyer has in the mean while 
only an Expectation, without any right 
either to enjoy the thing, or to acquire 
it by Preſcription b. Bur the Seller con- 
tinues to be Maſter of the thing ſold, 
and the fruits of it belong to him i. And 
if the Condition does not happen, the 
Contract is void |. 


Ubi conditionalis venditio eſt, 2 
(emptorem) uſucapere poſſe, nec fructus ad cum 
mere. J. 4. F. de in diem add. ex conditionali 
ipulatione, tantùm ſpes eſt debitum iri. 5. 4. if. 
de verb. obl, conditionales creditores dicuntur & hi, 
ibus nondum competit actio: eſt autem compe- 
1 qui ſpem habent ut competat. J. 54. 
o » HER, | 
1 — temporis, venditoris ſunt, J. 8. 
F. de per. & com. r. v. | 
Sub conditione facta venditio, nulla eſt fi con- 
ditio defecerit. J. 37. F. de contr. empt, |. 8. F. de 
per. & com. r. v. 


VIII. 


The condition on which depends the 8. Efed of 


accompliſhment of a Covenant, being #* 
come to pals, it makes the Covenant ef- 1 
fectual, and produces the changes which 
ought to follow from it. Thus, a Sale 
being perfected by the event of a con- 
dition, the Buyer becomes inſtantly Maſ- 
ter of the thing; and this change has 
the other conſequences, which are the 
effects of the Covenant m. 


Conditionales venditiones, tunc perficiuntur, 
cùm impleta fuerit conditio. J. 7. F. de contr. empe. 
Si (conditio) extiterit, Proculus & Octavenus 
emptoris eſſe periculum aiunt. 1. 8. F. de per. & 
com. r. v. | . 
The event of the Condition bath ſometimes a retro- 
actrve effect. Thus, the Mortgage ſtipulated in a cn 


ditional Obligation, will have its effect the date of 
the Obligation whenever the Condition ſhall come to paſs. 


See the ſeventeenth Article of the third Section of 


IX. 


In Covenants which are already er- 9. of 4 
tected, but which may be diſſolved by Condition 


the event of a condition, all things re- 


0 * 
main in the mean while in the ſame con- 7 "= 
dition they were in by the Covenant 3 of a Cove- 

&+ of the condition is in ſuſ- na. 


and the c | 
ce, until it happens. Thus, if it is 
laid, that a Sale which is perfected, ſhall 


be void, in caſe that within a certain 


time a third perſon give a greater price 
for the thing ſold, the Buyer until then 
remains Maſter, he preſcribes, he enjoys 
the fruits; and if the thing periſhes, he 
bears the loſs of it u. | | 


a Si hoc actum eſt, ut meliore allata conditione 
diſcedatur, erit pura emptio, quz ſub conditione 
reſolvitur. I. 2. ff. de in diem add. Ubi igitur ſecun- 
dum quod diſtinximus, pura venditio eſt Julianus 
ſcribit, hunc, cui res in diem addicta eſt & uſuca- 


pere 


7 


Of Cove ants in Central 
eſt 


ere poſſe : & fructus, & acceſſiones lucrari : & pe- 
NT ag 6 res interierit. 4. I. 2. 
6 > 2 ond 


2 
1% Efe# The caſe of the condition, which is 
of the event to annul a Covenant, being come to paſs, 


of thi the Covenant ſhall be void ®. And this 


change ſhall have the effects which 
ought to follow from it, — to 
the Rules which ſhall be explained in 
the ſixth Section, and in the Rule that 
follows. | 


* Conditione reſolvitur. J. 2. F. de in diem add. 
I. 3. F. de contr. mt. | 


XI. 


it. » bt Whatever happens either before or 


mamer the after the event of the condition, it is 


conſequen- regulated according to the ſtate in 
e ch things are at the time. Thus, 


nau ave When a Sale is perfected, and is to be 
regulated. annulled in caſe a certain condition _ 


the Buyer is in the mean wh 
Maſter of the thing, he preſcribes, he 
enjoys the fruits of it; if it happens 
to periſh, he bcars the loſs. Becaule the 
Sale ſubſiſts ſtill ; and confequently the 
thing belongs to him, until the Sale be 
annulled by the event of the condition p. 
And on the contrary, when the accom- 
pliſhment of a Sale depends on a condi- 
tion; if before the event of that condi- 
tion the thing periſhes, it is the Seller 
that bears the loſs, becauſe he continues 
to be Maſter of it, till the event of the 
condition accompliſhes the Sale 4. And 
after that the condition is come to pals, 
all the events of Gain, or of Loſs, be- 
long to the perſon who at that time 
pens to be Maſter of the thing ; 
whether the condition accompliſhes, or 


whether it diſſolves the Covenant. 


Thus, it is always the ſtate in which 
things happen to be at the time when 
the condition comes to pals, and the ef- 
ſect which it ought to have, which re- 
82 the conſequences of conditional 
venants x. | | 


o 


? Ubi igitur, ſecundim quod diſtinximus, pura 


venditio eſt, Juliagus ſcribit hunc, cui res in diem 


addicta eſt, & uſucapere poſſe: & fructus, & acceſ- 


ſiones lucrari: & periculum ad eum para ere, ſi 
res n de in diem add. 
Nam, cum fit conditionalis venditio, pendente 


autem conditione, mors (mancipii) contingens ex- 


tinguat venditionem: oonſequens eſt dicere, mulieri | 


45 goin nondum erat impleta venditio. l. 10. 
«5. f. de jur. dar. | | 
io ſciendum eſt, quando perfecta fit 


emptio. Tunc enim ſciemus, cujus periculum fit. 


Nam perfecta emptione periculum ad 


torem re- 


ſpiciet. Et ſi id quod venierit appareat, quid, quale, 
quantum ſit, ſit & pretium, 8 venit, perfecta 


N Vo L. I. 


ſent or paſt time, have immediately 


; 


4 
Tit. D Sect. 4. 49 
t em fi ſub conditione res venierit, 

fiquidem defecerit conditio; nulla eſt emptio. Si- 
cuti nec ſtipulatio. Quod ſi extiterit, Proculus & 
Octavenus emptcris elle pericatum, aiunt. Idem 
Pompanius libro nono probat: quod ſi pendente 
conditione, emptor, ve! renditor deceflerit, conſtat, 
ſi extiterit conditio, haredes quoque obligatos efle, 
quaſi jam contracta emptione in præteritum. Quod 
11 pendente conditione, res tradita fit, emptor non 
poterit eam uſucapere pro emptore: & quod pre- 
tii ſolutum eſt, repetetur: at fructus medii tempo- 
ris venditoris ſunt. Sicuti ſtipulationes, & legata 
conditioualia perimuntur, ft pendente conditzone 
res en tincta fuerit. Sane ſi extet res, licet deteri- 
or eftecta, poteſt dici eſſe damnum emptoris. J. 8. 
F. de peri. & n. r. v. f 


XII. 


Conditions which have no relation to 1 0. 


the time to come, but only to the pre- 4% 
\ eir which relate 


effect. And the Covenant is at the lame fe, „ * 
time either accompliſhed or annulled, re. 
according to the effect which it ought to 

have from the condition. Thus, tor ex- 


ample, if a Merchandize is ſold, on condi- 


tion that the Sale ſhall not take place, 
unleſs the Merchandize be attually ar- 
rived in ſuch a Port; the Sale, is either 
inſtantly accompliſhed, if the Merchan- 

dize is arrived in Port; or inſtantly void, 
if it is not arrived. And the Covenant 

is not in ſuſpence, altho' the perſons 

who treat on ſuch conditions, are igno- 

rant whether they are obliged or not. 

Bur it is only the performance which is 
ſuſpended, until they know whether the 

condition has happened, or not. 


Cum ad preſens tempus conditio confertur ; 
ſtipulatio non ſuſpenditur. Et fi conditio vera fit, 
ſtipulatio tenet : quamvis tenere contrahentes condi- 
tionem ignorent. Veluti, ſi Rex Parthorum vivit, 
centum millia dare ſpondes? Eadem ſunt, & cum 


in præteritum: conditio confertur. 1. 37. . de reb. 


cred, v. I. 38. & 39. cod. Conditio in præteritum: 
non tantiim pref tempus relata, ſtatim, aut per- 
imit obligationem: aut omnino non differt. I. 1 00. 
F. de — obig. | 


XIII. 
Conditions that are impoſſible annul 


13. Of im- 


the Covenants to which they are add- poſible Con- 
ed. . 


ditions. 


* Non foldm ſtipulationes impoſſibili conditioni 
applicatæ nullius momenti ſunt, ſed etiam cxteri 
quoque contractus. J. 3 1. F. de obl. & act. 


XIV. 


If the conditions do not happen till 4 1 K 
after the deceaſe of the Contracters, ict , Con- 
they haye their effect with reſpect to _ 8 
their Heirs and Executors v. —.— 


Heirs. 
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Erit, Hort ante comditionem deceſſerit, poſtes exif- 


tente conditione, hwxes ejus poteſt. 5. 24. . 
oe m, flip. Si ne e ai , vel 
-venditvr deceflerit, conſtat. ſi extiterit conditio, hæ- 

redes huoque obligatos efſe, 48. F. dr pry. G com. 


is. Te Ik the condition on which depends 
Tendim the accompliſhment or difſolution of a 
Contract, or the making any change in 
&: the deed it be independent on the deed of the 
of the Con- Contracters, it hath its effect immediate- 


tracers, ly when e Mp or as ſoon as it is 
r 


hate #9 Fnown, Thus, for example, if it is agreed, 

24. that a Salc of Forrage ſhall not take ef- 
fe, unleß a Regiment of Horſe arrives 
within ſuch a time; it ſhall have its ef- 
fe&t fo ſoon as the Regiment arrives, or 
it ſhall remain null, if the Regiment 
does not arrive. Thus, when an Eſtate 
is fold on condition, that if it be found 
ſubjoct to a certain charge, the Sale ſhall 
be diſſolved ; it will depend on the Buy- 
er to break the Sale, if the Eſtate ap- 
pears to be ſubject to that charge*; 
unleſs it be ſuch a one as is in the Sel- 
ler's power to free the Eſtate of, and 
that the circumſtances make it reaſona- 
ble to allow him a time for doing it. 
Sub conditione ſtipulatio fit cam in ali 
caſum differtur aligns. ut ſi aliquid — 
rit vel non fuerit, committatur ſt pulatio: veluti, 


fi Titius Conſul fuerit factus. F. 4. mf. de vob. obl. 
See on this and the following Article, the ſixteenth 


- ce of the fixth Section. 


XVI. 


16. Tie I the condition depends either whol- 


Condiciors ly, or in part, on the deed of one of 
r N ;, the ContraCters, and he has not ſatisfied 
ed of the it Within the time, it is underſtood, that 
Courrad- in the caſes where it would be equita- 
n may ble to grant a delay, it ought to be 
granted according to the circumſtances ; 
4s when the delay has occaſioned no da- 
mage, or if there is any, when it may be 
repaired. Thus, when an Eſtate is farm'd 
out, or a Houle let, on condition that 
the Proprietor ſhall make ſome Repairs 
within a certain time, the Leaſe ſhall 
not be immediately void, altho' the Re- 
pairs be not finithed preciſely within 


{ay. 


the time. But Prudence will direct 


the Judge to grant a delay according to 
the circumſtances z either without da- 

mages, if the Tenant has ſuffered no 
prejudice by the delay, or with repara- 
tion of the damage which the delay may 
have occaſioned ]. 


Article of the fifth Section, and the fourteenth Arti- 


A | 17 Ex- 
could not be deſtroy- 
ing the very of the Covenant, or 
without cauſing a conſiderable damage; 

the condition ſhall have its effect with- 

out delay, whether it depend on the 


If « dela for 8 4 cohditi 
TE 


deed of one of the Contracters, or be 


altogether independent of it. Thus, for 


example, if a Sale of Goods be made on 


condition that the Seller ſhall deliver 
them on a certain day, for an Imbarkatio 
or for a Fair; and that the Buyer 
pay the price of the Goods in ready Mo- 
—_ it will d on the Buyer to an- 
5 - OR 
t on the appointed; and it 
will likewiſe ys, 4.59 the Seller to 
break the Contract, if the Buyer does 
not pay in ready Money. Thus, in all the 
caſes, it is by the Circumſtances that we 
muſt judge whether there be room for 
ting a delay for performing a con- 
dition, or other engagement *. 


* See the fifteenth Article of the third Section. 
XVIII. 


If the event, or fulfilling of a con- 18. of the 


; who 


dition be hindered by the party whoſe =" 


intereſt 1t is that it do not ha whe- | 
ther it depend on his deed, 2385 the — 
condition with reſpect to him ſhall be ci. 
held as fulfilled. And he ſhall be obli- 
ged to what he was bound to do, to 
give, or ſuffer, in caſe the condition 
happened | 

0 ure civili receptun 1 eſt, quoties eum, cu- 
jus 7 conditionem non imple fas 4 


minds impleatur, perinde haberi, ac fi impleta n- 


ditio fuiſſet. Quod ad libertatem, & & ad 
hzredum inſtitutiones perducitur. s exem- 
plis ſtipulationes quoque committuntur, cùm 
promiſſorem factum eſſet, quominds ſtipulator con- 
ditioni pareret. J. 161. F. de reg. jar. . 


Of Clauſes of Nullity, and Penal 
5 


ſes. 


LAavsSEs of Nullity are thoſe by 

which it is agreed, that the Cove- 

nant ſhall be null in a certain caſe. As, 

if it is ſaid, that a Tranſaction ſhall be 

void, if ſuch a thing be not done, or 
given within ſuch a time. 

2 Pena! 


5 


af e i General, | Tita Sed. 4. 51 


he take a certain Sum, in licu of all that 
be could of Profit; or that he 
ch hi with a certain Loſs for 
all the Loſſes which he bad to fear. 
Thus, a Partner who. isdefirous to with- 
draw from the Partnerſhip, may adjuſt 
with his Copartners what and 
Deere 
Clauſes of N and penal Clauſes * accident 
AS e Th Hey oy ih 
wo we go; eye EE and oblige 
them to indemnify him from all ch 
And theſe kinds of Covenants a 
Juſtice faunded upon this, that one Par- 
ty preters a certainty, whether of Profit 
or to an uncertain expectation of 
events; and the other Party, on the 
contrary, finds it his advantage to hope 
| for a better condition. Thus, there is 
mo up WF them a hgh of E 
y in tl Bargains, * 
their Agreement juſt . 


00 
SE 


* U. FA. de re dubia. I 12. C. 
rl 6 17. 5 m vero, propter incertum 
. J. 11. C. 4 


— It does If it is faid that a Contract ſhall be 


made void, in caſe one of the Contract- 
ers fail to perform on his part any one 
of the ts he is bound to; t 
Clauſe o ullity Thal not have this 
promiſe" fect, to make i 10 [00 v6. del to an- 
5 S nul the Contract performing 
EF by bis Non What he has promiſed. "Bar it will de- 
B] 8 ji on the ot „ either to force 
h to make 5 or\to have 
—— — voi 75 ſuch 
allowed him as due. 
ES: Thus, when it is faid that a Sale, a 
Hb | Tranſaction, or 2 Contract ſhall be 
ES annulled ture of yment 3 it 
1 will not j on him Pl 4 is bound 
B do pay, to — the Covenant by dot 
payment on concerning Inheritazce they treat, as be 
| | ee foe. . 
> Cdn venditor fundi in caverit, ſi ad diem 
pecunia ſoluta non fit, ut inem ſit. Ita ̃ „ 
r TY 
tum cum 
— T cnn R . 


XXI © Of Covenants which are null in their 


| Origin *. 
21. che. In Covenants where perſons treat of a 
ON: right, or other thing which on & See the Title of the Vices of Covenaties. 
OCT ſome certain event; and from which The CONTENTS 
ber. there may accrue either Profit or Loſs, a 


according to the difference of events 1. Definition of Covenants that are null. 
that may happen; it is free for the par- 2. Covenants null, alths* the Nullity 6: 
ties e that the not yet known. 
one, for example, renounce all Profit, 3. Cauſes of the Nullities of Covenants. 
LIE bind from all Loſs; or, that 4. Incapacity of _ 5 5 
YOL 7. D- 
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7 Dife our "7; ln of „nt. 0 
55 Two ſorts of Nullities, 25 by Na- 
7. Covenants which are nall on one part, 
dau not on the other. a 
9. A Natural Obligation. e 
10. Error and Force annul Covenants. 
11. Covenants about things which cannot 
hdi bought or ſold, are null, © 
12. 4 Covenant annulled by the change of 
ie thing ſold. _ Ae Fs 
13. Obligations without a Cauſe are null. 
14. The elt of Covenants that art null 
5 8 


i tratttrs, 

15. hy CIOS of Covenants annul- 

16. The Miniſtry of Juſtice for annulling 
Covenants. 

17. Covenants which are null, are 5 


to third perſons, as well as to 
Contrafters themſelves. 


” 


N F Co- 


1. Defini- S null, are 


thoſe which, for want of ſome eſ- 


2 ſential character, have not the nature of 


l. A Covenant. As if one of the Contract- 
ers was under any infirmity of Mind or 
Body, which rendred him incapable of 
knowing what r 4 he made 

If one had ſold a thing belonging to the 
Publick, a thing ſet apart for a Sacred 

Uſe, or any other ching that could not 


be bought or ſold. Or if the thing ſold 
did already belong to the Buyer b. 


* Furioſus, nullum negotium e poteſt, 
non intelligit quod 95 5. 8. if . de inut. fli _ 
 _» Idemrn juris eſt (1d eſt, inutilis crit ſtipulatio) fi 
part ago bas »- ioſam quam humani juris 
credebat, vel rem pu 9 
uo expoſita ſit, ut forum, vel theatrum: 
m hominem, quem ſervum eſſe credebat, vel 
cujus commercium non habuerit, vel rem ſuam dari 
2 letur. F. 2. e. See the firſt Article of 


II. 


„ The Covenants which are null in their 
e be Origin, are in effect ſuch, whether the 
aullity be nullity can be immediately diſcovered, 
not yes or whether the Covenant appears to ſub- 
bonn. ſiſt, and to have ſome effect. Thus, 
when a Madman ſells his Eſtate, the 

Sale is immediately null from the begin- 

ning, altho' the Purchaſer be in poſſeſ- 

ſion of the Eſtate, and enjoy the fruits 


4 


as if it is contrary to good Manners; 
or becauſe of ſome other defect, as if it 
is not to be liſhed but by the 
event of a condition which is not come 
to pals*; or for other cauſesf. | 
- ex cauſa promiſſum eſt, veluti fi 
— oa 1 
4 de. flip. See the 

Section. 


mittat, non valet. 5. 24. « 
* Similis erit ſub conditione factæ venditioni, que = 
(of dp amis 
8. F. de peric. & comm. r. v. | 
See the firſt Article, and thoſe which follow. 


IV. 


Perſons may be incapable of con- 4; prope 
tracting, either by Nature, or by ſome cy of Fer- 
Law. Thus, by Nature Madmen t, and/**- 
ſuch perſons as, becauſe of ſome infir- 
mity, are not able to expreſs themſelves b, 
are naturally incapable of all ſorts of Co- 
venants. Thus, by the prohibition of 
the Law, Prodigals who are interdicted, 
are incapable of making Covenants to 
their prejudice i. 


b F. 8. int. de inut. ſlip. 

* V. G. ng cod. * ö 
I go interdicitur bonorum ſuorum admini- 
ſtratio. J. 1. F. de cur. fur. Is cui bonis interdic- 
tum eſt, ſtipulando ſibi ee tradere verò non 
poteſt, vel promittendo obligari. I. 6. F. de verb. oll. 


There are other cauſes of Icpacry 3 ſuch as Minority, 
Civil Death, and others, See the Title of Perſons. 


oy £ 


The Incapacities of Perſons are diffe- 3. Diem 
rent, and have different effects. Some capacities 
rſons are incapable of all Contracts; Pe. 
ſuch as Madmen, and thoſe who can- 
not expreſs themſelves: Others are only 
incapable of ſuch Covenants as are to 
their prejudice, ſuch as Minors and Pro- 
digals. And married Women cannot 
contract any Obligation whatſocyer in 
ſome Provinces, unleſs they are autho- 


of it, and altho at the time of the Sale rized by their Huſbands!. 


this condition of the Seller was not 
known. And it is the fame thing, if one 


1 This follows from the foregoing Article. See as to. 
* marred Wee, whe bw 


BY 3g 


47 
25 


WR 


i 


* 0 


the lf b of the en Section 
n ee 
of the Title of Dowries. 


. 


for: of tum, 1 diſpoſition 


of ſome Law. us, the Covenants 
Good M 


2 Which aue contrary to 
Law. fuch as a Treaty 

of a perſon who 1 and thoſe 
which are impoſſible, are naturally vi- 
cious and null. Thus, it is by a Law, 
that the Sale of an intailed Eſtate is un- 
lawful and void o. 5 


Ex eo inſtrumento, nullam vos habere actio- 
nem, in quo contra bonos mores de ſucceſſione fu- 
tura, interpoſira fuit ſtipulatio, manifeſtum eſt. 
L 4. C. de mus. flip. V. I. 30. C. de pa. and the 
Remark on the twentieth Article of the fourth 
Section. 

* Impoſſibilium, hs eft. I. 187. F. 
de reg. jar. v. I. 7. C. de reb. al. u. al. 


VII. 


7. c There are Covenants which may be de- 


s which 
— clared null on the part of one of the Con- 


2 de, tracter; and which ſubſiſt, and oblige ir- 
and _ revocably on the part of the other. I hus, 


the other. the Contract between one that is of full 


with reſpect to 2 is u 

if it is not to his advantage; and 
it ſubſifts with reſpect to him that is of 
Age, if the Minor does not demand 
to be relicved?. And this inequality of 
the condition of the —— mn has 
nothing in it that is unjuſt. For he 
that was of Age knew, or ought to 
have known, the condition of him with 
whom he treated 1, 


and one under Age, may be an- 
mill 
A 


o Sancimus, ſive lex alienationem inhibuerit, ſive 
teſtator hoc fecerit, ſive pactio contrahentium hoc 
admiſerit, non ſolùm dominii alienationem, vel 
mancipiorum manumiſſionem eſſe prohibendam : 
ſed etiam uſusfructus dationem, vel hypothecam, 
vel 7, aa nexum, prohiberi. J. . C. de reb. al. 
no al. f 8 | 


» di quis à pupillo fine tutoris autoritate emerit, 
augen & P rin d non. oblige, 
igatus pillo: pupillum ſibi non obli 
L 13. $25 © 248. & vend. 
Qui cum alio contrahit, vel eſt, vel debet eſſe 
non ignarus conditionis ejus. J. 19. F. de reg. jur. 


VIII. 


8. ch. Covenants which were liable to be 


nauts that 


= annulled by reaſon of the incapacity of 
which may the perſons, become valid afterwar ds, if 
be valida- when the incapacity ceaſes, the perſons 
ted, ratify, or approve the Covenant. Thus, 
when a Minor, being come to Age, ra- 
tifies, or executes the Contract which 
he had made in his Minority ; this Con- 


anners, 
the Inheritance 


tract becomes irreyocable, as if he had 
made it after he was of Age. 


Si faze artatis factus, com it emptio- 
ney, cnet nl 44 
tur. & cu. 

a vigeſimum quintum annum ætati 
n ſunt, be 
tra reſcilionem eorum poſtulant. J. 2. C. , maj. 
fad. rat. hab. I. 3. f. 1. T4 min. 


IX. 


Perſons who are not by Nature inca- afro 
pable of contracting, and who are only '* 


incapacitated by the prohibition of ſome 


Law, do tie themſelves by 
their Covenant to a Natural Obligation, 


which according to the circumitances 


may have this chat altho' they 
cannot be compelled by Law to make 
4 they 3 promiſed; yet if 
they do perform their engagement, th 
cannot afterwards be reheved!. Thus, 


for 17 by the Roman Law a Son 


who is ih the power of his Father, 
altho* of Age, cannot oblige himſelf by 
borrowing Money; but it he pays what 
he has borrowed, he cannot afterwards 
recover it*. Thus, in the Provinces 
where a married Woman cannot bind 
her ſelf, not even with the conſent of * 
her Huſband, if after the Huſband's 
death ſhe pays what the had promiſed, 
ſhe cannot plead the Nullity of her En- 


gagement for recovering what ſhe has 
paid. . 


Naturales obligationes, non eo ſolo zſtimantur, 
ole _ carum nomine 1 r ctiam 
eo, ſi ſoluta 1 non pollit. I. 10. F. de 
Ser  * 

Id quod natura hæreditati debetur, & peti qui- 
dem non poteſt ſolutum verò non repetitur. I. 1. 
§. 17. ff. ad leg. falc. cauſa qua peti quidem non 
8 ex ſolutione autem petitionem non præ- 

t. J. 94. F. 3. F. de ſel. v. l. 10. f. de verb. K. 
& 1.84. F. 1. F de reg. jur. | 5 

0 . ſolvendo non t, quia natu- 
ralis 7 igatio manet. J. 9. in f. & l. 10. F. de Senat. 
Maced. 


X. 


The Covenants in which the perſons, 10. Bur: 


even thoſe who are capable of contract-π 985 
ing, did not know what was neceſſary eee 
to be known, in order to form their en- 
gagement, or had not the liberty of 
conſenting to it, are null. Thus, the 
Covenants in which the Contracters 
miſtake one another's meaning, the one 


meaning to treat of one thing, and the 


other of another, are null, thro' the 
want of knowle and of their con- 
ſent to one and the ſame thing”. Thus, 
Covenants in which the liberty * the 

t | on- 


* Fee £5 4 n * 0 
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11. Cove- Covenants in which people treat about 


nant; about things which cannot be bought or ſold, 
—_— fuch as Things ſet apart to a 7 Wh 
bought „ Things belonging to the Publick, are 
= are null Eo; - ; 


l Sacram vel religtoſim rem, vel uſibus publicis 


in perpetuum rectam, ut forum, aut Bafilicam, 
. wut Erben liberum melee Ripuer quam 
facra, profana fieri. & uſibus publicis rehRa, in 
privatos uſus reverti, & ex libero ſervus fieri po- 
— I. 83. §. 5. H. de verb oll. f. 2. 4 dur. 


„ 


XII. Vie 

11. 4 Co- If in a Covenant the one party is bound 

venant an to give a thing to the other, and before 

—_— .it delivered the thing ceaſes to be a 

fold. of the who was bound to deliver 

it, the Covenant will be annulled. Thus, 

the Sale of an Eſtate will be without 

effect, and will become null, if the E- 

ſtate is deſtinated for fome publick Work, 
without the act of the Seller *. 

Item contra, I cet initio utiliter res in ſtipula- 


tum deducta ſit: ſi tamen poſtea in aliquam eorum 
cauſam, de quibus ſupra dictum eſt, fine facto pro- 


P 
miſſoris devenerit, extinguitur ſtipulatio. &. 2. int. 
de inut. ſlip. J. 83. Fog 19" op Fre 

XIII. 


r3. Obliga- In Covenants wherein any one is 


n, with: ohliged without a cauſe, the Obligation 


out # de i null :. And it is the fame thing, if 
— the cauſe happens to ceaſc®. But it is 
by the circumſtances, that we muſt jud 
whether the Obligation hath its Cauſe, 
der the fifth Article of the ſoft Section. | 
Nihil refert, utrumne ab initio ſine cauſa quid 


* 


are reſtored to the condition which they ,“ 


% 15 ke 
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null thro' ſome cauſe for Which one 54 & 


| COMES 


. 1 \ 
% 4 "=. n I » . r J * 
X y * 


4 Covenant aue, null has — 15. The | 
is declared to be void; the Conttacters T © 


would have been in if there had been 
no Covenant at all, in fo far as the cir- 
cumitances will allow, and with the re- 
ſtitutions that may be due from him who 

is liable to make them ©. fo + 
Ae fas cus iv maxim 6 tru 
Og agg) cbr „A 
etiam de dolo malo actio competere ſoleat. Et 
boni pratoris eſt, potiùs reſtituere litem, ut & ra- 
tio, & æquitas poſtulabit. I 7. F. 1. F. de in ut. 
re | | 8 | 


. 


Altho' a Covenant proves to be null, 16. The 
yet he who complains of it, cannot re- An of 
ſtore himſelf to his own right, unleſs Jie for 
the other party conſent to it. But he © 


muſt have recourſe to the Authority of a : 


Juſtice, whether it be to ger the nullity 
declared by a Sentence, and himſelf re- 
inftared in his Right; or to get the Sen- 


tence of the Court put in execution, in 
caſe it ſhould meet with oppoſition e. 
For when it is neceſſary to make uſe of 
Force, the Publick Juſtice of a Country 
ſuffers none but what ſhe her ſelf im- 


ploys. _ 


* Extat enim decretum Divi Marci in hæc verba. 
Optimum eſt, ut fi quas putas te habere petitiones, 
actionibus experiaris. Cum Marcianus diceret, vim 
nullam feci. Cæſar dixit, tu vim putas eſſe ſo- 
lam, : 1 vis eſt tunc, quoties 

uis id, quod i ſibi putat, non judicem 
wan 4 ? uiſquis igitur 4 — fuerit, 
rem ullam debitoris, vel pecuniam debitam, non ab 
ipſo ſibi ſponte datam, ſine ullo judice — = | 
e, 
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ſidere, vel accepiſſe, iſque ſibi jus in eam rem dix- 
iſſe, jus crediti non kabebit, J. 13. . quod met. 


Si pater tuus per vim coactus, domum ven- 
1 A quod non bona fide 


tatem ſuam interponet. J. 1. C. de ret. vend. 
1. 9. C. fo. mat. 2. ge. See the four- 

teenth Article of the wing Section, and the 
ſod Seftion — 


XVII. 


. e. If the Covenants by which any right 
br which ACCTUCS to third . rove to be 
«He, null, they have no more effect, with re- 
d per- ſpect to thoſe perſons, than with re- 


> 


ſeu, as well to the Contracters. Thus, the 


1 reditor has no Mortgage on the Eſtate 
ende. Which his Debtor had acquired by a 
| Contract that was null f. 


? This Rule is @ conſequence, and a natural and ne- 
ceſſary effect of the Nullity, | 


_ ** FB I OR. 


SECT. VL 
Of the diſſolution of Covenants which 


were not null. 


The CONTENTS. 


1. Difference between Covenants that are 


null, and thoſe that are diſſolved. 

2. Divers caſes which difſolve Cove- 

nants. | 

3. . Covenants derogate from the 

rſt. 

4. New Covenants cannot prejudice the 
_ Rights which third perſons have 
acquired by former Covenants. 

5. 4 Covenant diſſolved by the event of 

4 Condition. 

6. Effect of Clauſes of Nullity. 

. Covenants annulled by agreement. 

8. Covenants repealed becauſe of fraud. 

g. Damage without fraud, which is cal- 

led dolus re ips3. _ 

10. Events which diſſolve Covenants. 

II. Covenants diſſolved for Non-perform- 

ance. | 

12. The effects and Conſequences of the 

|  Diffolution of Covenants. 

i 3. The acceſſory Covenants are diſſolved 

- with the principal. | 
14. The Authority of Juſtice in diſſolving 


Covenants, and executing what is 


decreed. 
% N. 2 Here is this difference between the 


1 nullity and diſſolution of Cove- 


wenants nants ; that the nullity makes it never 


geſtum eſt : mike ſidei enim emptio irrira eſt. Adi- 


Of CovexanTs in General. Tit. 1. Sect.6. 55 


to have been a real Covenant; but ohly , + 


rn * 


. . thoſe that 
ifſolution annuls a Covenant which was 00 Abele 
in force b. | . 


* Protinus inutilis S. 2. inf. de nur, flip. Nec 
ſtatim ab initio talis ſtipulatio valebit. 4. F. 

Si placita obſervata non eſſent, donatio reſol- 
vetur. J. 2. C. de cond. ob can. dat: 


IT. 


Covenants which were valid, may bez. D 
diſſolved, either by conſent of the par- ape 
3 k ; {ſolve Com 
ties who change their minds<; or by sz 
the effect of ſome Paction, which has 
been added to the Covenant it ſelf, ſuch 
as a Power of Redemption, a Clauſe _ 
of Nullity © or by the event of a Con- 
dition ; or by a Reſtitutions; or by a 
Reſciſſion of the Contract, on account 
of ſome Fraud, or other Damage, ſuch 
as the lownels of the Price in a Sale, or 
for other Caules, as will appear in the 


following Articles. 


© Contrario conſenſu. 1. 35. F de reg. jur. Con 
traria voluntate. F. Alt. int. quid, mod. toll. obl. 


4 F. J. 2. C. de pact. int, emtt. & dend. c. I. 7. od. © 

* See the fifteenth Article 7 the third Section; an | 
the eighteenth Article of the fourth Section. 

Sub conditione reſolvitur. JI. 2. F. de in diem add. 


8 Tit. de in int. reft. 
„ Tit. de dolo. I. 2. C. de reſc. vend. 
III. 


The latter Covenants which annul 3: The lat- 
the former, or which change them, or t Core. 


derogate from them, have the effect nam 470 


which the Contracters intend they ſhould?" fol 
have; whether it be to annul, or to al- 
ter what they had agreed upon. And 

they put the Contracters in the condi- 


tion in which they have a mind to put 


themſelves by theſe changes, in ſo far as 
the circumſtances will allow i. 


i Pata noviſſima, ſeryari oportere, tam juris. 
quim ipſſus rei æquitas poſtulat. I. 12. C. de pad. 


IV. 


The changes which the Contracters 4. Nen C. 
make to their former Covenants by thoſe vena»; 
of a later date, are no ways prejudicial ©” 6 
to the Rights which third perſons hadi, 3 
acquired by the firſt Covenants. Thus, w;ich in 
a Sale which was already perfected, and perſon uv 
executed in all its parts, being diffolyed 444 
only by the bare will of the Seller and C, 
Buyer; the Buyer's creditor retains his 
Right of — on the Eſtate, 
which returns to the Seller, by the bare 
voluntary diſſolution of the Contract of 
Sale l. But if the Covenant was diſſolv- 
ed by the effect of a Clauſe in the Con- 


tract, 
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or a Power of Redemption in a Sale z 
this Mortgage would vaniſh, and the 
again to their 


Contracters would enter 
Rights, even by the effect of their Co- 
venant. 


T Aﬀtio quel non intercidit. 1. 63. f. fow- 
A. Non aterius colluſione aut incrtia alte- 
rius jus corrumpi. J. 9. F. de lid. cauſ. Non de- 
bet alii nocere, quod inter alios actum eſt. I. 10. F. 
de jure jur. See the fourteenth and fifteenth Ar- 
tbe Ut hs ret Seftion of the Contract of 
Sale; and the remarks made thereon. 


00 


V. 
f. A ce. Covenants which are ar 
nant diſſl. hut upon condition that if ſuch a caſe 
_— by 7 happens, * ſhall be void z continue 
Condition, in force till the condition happens, and 
then they are diſſolved, purſuant to the 


fourteenth and fifteenth Articles of the 
fourth Section ®, 


® See the eenth and 


Articles of the 
Article of this. 


VI. 


6. Efie 1 If it is faid in a Covenant, that it 
C wr ſhall be void, in caſe one of the Con- 
Nay. tracters fails to perform ſome engage- 


ment; the non-performance does not 


conformity to the Rules explained in 


the eighteenth and nineteenth Articles 
of the fourth Section. 


* See the eighteenth and nineteenth Articles of the 
fourth Section, and the faurteerth Article of this, 


VII. 


+. e. If a Covenant leaves a liberty to one 
nants an- Of the Contracters to recede from his 
nulled by 4- Hargain within a certain time, or if 

there is a Power of Redemption, or 


venant ſome other way; the putti 
theſe Clauſes in execution, diſſolves — 
annuls the Covenant, according to the 


agreement of the Contracters o. 
* Si quid ita venierit, ut niſi placuerit, intra 


5 1.31. §. 22. F. de 4d. ed. l. 3. F. de cunty. 
empe. 1.2. H. 5. F. pro empe. 

| i fundum parentes tui, ca lege vendiderunt, ut 
five ipſi, live hæredes corum, emptori pretium 

quandocumque, vel intra certa tempora obtuliſſent, 

reſtitueretur; teque parato fatisfacere conditioni 
dice, hres emptoris non paret, ut contractus fi- 
des ſervetur, actio præſcriptis verbis, vel ex ven- 
dito tibi dabitur. J. 2. & 7, C. Aae int. empt. 
& ven. e. See the ſixteenth Article of the fi 
Section, and the laſt Article of this Section. 

| 2 


diſſolve and annul the Covenant, but in ven 


other Clauſes which may annul the Co- 


nitum tempus, redhibeatur, ea conventio rata 


p 


Covenants in which one of the Con- 8. c 
tracters is over · reached, and cheated by e- 
the fraud of the other or by any others © 
unfair way, are diſſolved and annulled 
when the we ang party complains of it, 
and proves the fact 5. 
r m Tit. de dolo. See the tenth Article of the 
Vices of Covenants. 


IX. 


There are ſome Covenants in which 9. Damage 
the bare damage, altho' without Fraud, 4% 
is ſufficient toannul the Covenant. Thus, Cf, 
for example, the Partition of an Inhe- l do- 
ritance among Coheirs is annulled by lus reip- 
reaſon of too great an inequality 4z and 4. 
a Sale, on account of the lowneſs of 
the Price r; or defect of the thing fold*. 
According to the Rules which thall be 
explained in their proper places. 


* Majoribus etiam, E vel dolum, vel 
perperam fine judicio factis diviſionibus, ſolet ſub- 
veniri. /. 3. C. comm. wy. jud. It is that which 
we call, Dolas reips4. Si nullus dolus interceſſit 
ſtipulantis, {ed id res in ſe dolum ſabet. I, 36. F. 
de verb. o. See the fourth Article of the third 
Section of the Vices of Covenants. 


em majoris pretii, ſi tu, vel pater tuus, mi- 
noris diſtraxerit, humanum eſt, &c, J. 2. C. de reſc. 


. K bal os.” © 
y ibs 


Covenants are ſometimes diſſolved by 10. Events 
the bare effect of ſome event. Thus, _ 
for inſtance, in the Leaſe of a Houſe, /*** e 
if the Neighbour darkens the Lights of 
it z if the Landlord does not repair 
what is ruinous*; if the Houſe is to be 
pulled down for ſome publick Work * 
the Tenant in all theſe caſes gets the 
Leaſe to be declared void. Thus a Sale 
is diſſolved by an Eviction x. And it is 
likewife fo, with ref] to the Pur- 
chaſer, by the Right of Redemprion, 
which pelo to the next lineal Heir, 
who comes in place of the Purchaſer. 

And many other events annul differently 
Covenants, according to the Condition 
in which they put the things. | 


Si vicino ædiſicante, obſcurentur lumina cœ- 
naculi, teneri locatorem inquilino. Certè quin li- 
ceat colono, vel inquilino relinquere conductionem, 

nulla dubitatio eſt. I. 25. F. 2. f. loc. Eadem in- 
telligemus, ſi oſtia, feneſtraſve nimium corruptas, 
locator non reſtituat. 4. f. c 
L. 9. 1,14. & alis C. de op. publ. 
V. Tus tit. de evict. 


XI. The 


Of the Cox rx Acr or SALE. Tit. 2. Sect. l. 


XI. 


11. Cove- The Non- performance of Covenants 

— on the part of one of the Contracters, 

| ones may give occaſion to their being annul- 

ce, led whether it be thro' want of ability, 

por of will, in the to perform his 

en zent; altho' there be in the Con- 

tract no Clauſe of Nullity. As if the 

Seller does not deliver the thing ſold. 

And in theſe caſes, the Covenant is diſ- 

ſolved, either immediately, if there is 

nd for it; or after a reaſonable De- 

y, and with ſuch Damages as the Non- 
performance may have occaſioned /. 


Y This Rule is a conſequence of the precedin 
Si res vendita non tradatur, in id quod intereſt, agi- 
tur. J. 1. F. de ad. empt. & vend. I. 4. C 
the following Article, the 14“ and 15 Articles of 
the 5 Section, and the 1 and 18* Articles of 
the 2. Section of the Contract of Sale. 


XII. 


12. Theef- In all the Caſes where Covenants are 
fect; and diſſolved, if it is by the will of the 
_ Contracters, 
Diſſolution to the condition in which they have a 
of Cove- mind to be by common confent. And 
mans. if the Covenant is repealed in a judicial 
way, the Contracters are put into the 
condition which ought to follow upon 
the diſſolution of Contract; and 
they are condemned to ſuch Reſtitutions, 
Damages, and other conſequences as the 


Covenant ought to have, according to 


the circumſtances, and with a duc re- 
uu to the different cauſes of the diſſo- 
ution. Which depends on the Prudence 
of. the Judge *, according to the fore- 
going Rules, and the others which ſhall 
explained under the Title of Reſciſ- 
ſion of Contracts, and Reſtitution of 
things to their firſt Eftate. 


* Uti quzque res erit, animadvertam. J. 1. F, 1. 

Quod omne, ad judicis cognitionem remitten- 
dum eſt. J. 135. 5. 2. F. de verb. obi. 

Quſa rei reſtituatur. J. 20. F. de rei vind. Et 
fructuum dumtaxat omniſque cauſæ nomine, con- 
demnatio fit. J. 68. eod. | 


XIII. 


The principal Covenants being an- 
Den, ae nulled, thoſe which are conſequences 

diſſolved and acceſſories to them, are ſo like- 
with the wiſe . . 8 


| m 
; anterpoſito [ut Keri, cum jure matrimonium con- 
trahitur, aſſolet] proponis, impediente, quocum- 
que modo juris authoritate matrimonium conſtare, 
nullam de dote actionem habes: & propterea pe- 
e 3 as nomine accepiſti, jure condictio- 
O L. o 


are mutually reſtored 


te ob datem accepiſle pacto 


nis reſtituere debes. Et pactum ita in . 
fitum eft, perinde ac {i in 10 non eſſet, "4 
beri oportet. I. 1. C. de cond. ob canſ. dat. 


XIV. 


When a Covenant is not diſſolved by 14. 7/- 
common content, the party who com- ee 
plains, cannot moleſt the other; but he 7 . 
ought to have recourſe to Jultice, to ay * ca 

the Covenant declared void, and the nas, and 


Sen 


tence of the Judge put in execu- eng 
tion Þ | what i de- 
| creed. 


> Qui reſtituere juſſus judici non paret, conten- 
dens non reſtituere: ſi quidem habeat rem, manu 
militari officio judicis, ab co poſſeſtio transfertur. 
J. 68. J. de ret tund. 1 diendi enim poſſeſſionem 
rerum dotalium, hæredibus mariti non conſcutien- 
tibus, fine autor itate competentis judicis, nuſam 
habes facultatem. J. 9. C. fol, marr, See the fix- 
teenth Article of the fifth Section, 
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Of the Cox TRACT or SALE. 


kg HE Neceſſity of having the 0 (+ n 
Þ Property of the greateſt part 2 OY 
ot Things which we ſtand in N of 
need of, and eſpecially of thoſe which gl.. 
we cannot ufc without conſuming, or 
waſting them, and conſequently with- 
out being Maſters of them; hath been 
the Origin of the ways of acquiring 
'Things, and of 3 the Proper- 
ty of them from one Perſon to another. 
The firſt Commerce for this Uſe was 
that of giving one Thing for another. 
And this way of Traffick is called Ex- 
change*; in which, to have a Thing 
which we ſtand in need of, we give an- 
other, which is uſeleſs, or leſs neceſſary 
to us. But becauſe Exchange, or Bar- 
tering of Commodities, ſeldom or never 
ſuits with the circumſtances of all Par- 
ties, either becauſe the Contracters have 
not on both ſides where withal to ac- 


commodate one another; or becauſe it is 


troubleſome to make the Eſtimations, 


and to adjuſt the Things in a due Equa- 


lity, People have invented the uſe of 
publick Coin, which, having its value 
ences and known, makes the Price 
of every Thing. And thus, inſtead of 
two Eſtimations, which it was ſo diffi- 
cult to make equal, there is no occaſion 
now to eſtimate any more than one thing 
on one ſide; and on the other fide, there 
is the juſt Price of the thing eſtimated, 
by the publick Coin. And it 1s this 
Commerce of all things for Money, 
I which 
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which we call Sale; which is compoſed 
partly of the natural Uſe of giving one 
thing for another, and of the Invention 
of publick Coin, which makes the Va- 
lue of all things that are capable of be- 
ing eſt - 2 

Origo emendi vendendique, à permutationibus 


ceepit, olim enim non ita erat nummus. Neque . 
aliud merx, aliud pretium vocabatur ; ſed unuſquiſ- 


ſecundum neceſſitatem temporum ac rerum, 
utilibus inutilia permutabat. Quando 123 
evenit, ut quod alteri ſupereſt, alteri deſit. 
ia non ſemper, ne facile concurrebat, ut cùm tu 
rn ego defiderarem, invicem haberem 
quod tu accipere velles, electa materia eſt, cujus 
publica, ac perpetua æſtimatio, difficultatibus per- 
mutationum, æqualitate quantitatis, ſubveniret. I. 1. 
F. «+ contr. mt. f 


SECTION I. 


Of the Nature of the Contratt of 
Sale, and in what manner it is 


perfected. 


The CONTENTS. 
1. Definition of Sale. 


2. The Sale is perfected by the bare con- 


ſent. 

3. How the conſent is given. 

4. Who may ſell and buy, and what 
things may be ſold. 

7. Three ſorts of Engagements in the Con- 
tract of Sale. 

6. The firſt ſort, is of the Engagements 
that are ao 7 | 

. The ſecond ſort, is of the Enga 

5 — which ariſe from the — — 

e the Contract. | 

8. The third ſort, is of the Engagements 
regulated by the Laws, Cuſtom, 
and Uſage of the Country. 


L 


1. Defairi-FHE Contract of Sale, is a Cove- 


en of Sale, nant by which one gives a thing 
for a Price in current Money; and the 
other gives the Price to have the thing >. 


* Si pecuniam dem, ut rem accipiam, emptio 
& venditio eſt. I. 5. G. 1. |. de ys, 2 verb. dine 
3 nulla venditio eſt. J. 2. F. 1. 75 de contr. emtt. 
etium in numerata pecunia conſiſtere debet. F. 2. 
mſt. de empt. & vend. Nec merx utrumque ſed 
terum pretium vocatur. J. 1. F. de contr. emp. 


II. 


. The Sale The Sale is perfected by the bare con- 
i pafected ſent of the parties, altho* the thing ſold 
2 2 bre be not as yet delivered, nor the Price 
ron, . paid b. : ; ; ; 


58 The CIVIL L AW, Sc. Book 1. 


» See the eighth Article 
r 


m 


The conſent which makes the Sale, 3. How the 
is given either in preſence of the Par- Yo" a 
ties, or in their Abſence; or in Writing,. 


rats antennae work, or under t 
h 


of the Parties, or before a Publick 
Notary : Purſuant to the Rules explain- 


ed in the Title of Covenants<. And 


after the Sale is thus perfected, it is not 
= longer in the Power cither of the 
Seller, or Buyer, to revoke his Conſent ; 
altho' it were immediately after the 
Contract is ended; unleſs both Parties 


ſhould agree jointly to diſſolve it 4, 


Ser Avi. 10, 11, 12, 13, 14. 15, and 16, of the 
> * | 


ſecond Sectia of 


tize conteſtatio, conſenſu finita reſcindit. 
de contr. empt. See the fourteenth and fifteenth Arti- 
cles of the twelfth Section. | 


IV. 
All forts of perſons may buy and ſell, . 1s 
unleſs they * ſome Incapaci Nap fell 
or that the thing ſold is not Vendibſe, 24 ., 


or unleſs there ſome other Vice in _ * 


Nec enim, licet in continenti facta, N 
. 


the Sale. According to the Rules which z, ſad. © 


ſhall be explained in the eighth Section e. 


* See the ſecond Article of the ſecond Section of Ce- 
Venants. OE, 


V. 


The Contract of Sale, as all other 3. Tie 
Contracts, forms three ſorts of En-ſfots of En. 


gagements. The firſt is of thoſe whichs 


arc expreſſed in the Contract; the ſe- 94 * 
cond, of thoſe which are the natural Sale. 
conſequences of the Sale, altho* the 
Contract makes no mention of them; 

and the third is of ſuch E ements as 


the Laws, Cuſtoms, and Uſage of 


the Country has eſtabliſhed f 


f See the firſt Article of the third Section of Cove- 
nants. 
 Imprimis ſciendum eſt, in hoc judicio id demum 
deduci quod præſtari convenit. I. 11. . 1. F. de act. 
empt. & empt. Quod ſi nihil convenit, tunc ea præ- 
> quz naturaliter inſunt hujus judicii po- 
teſtate. d. F. in his contractibus ( emptionibus & 
venditionibus ) alter alteri obligatur, eo quod 
alterum alteri, ex æquo præſtare oportet. J. 2. 
m f. F. de oblig. & act. F. ult. inſt. de obl. ex conf. 


Ea enim quæ ſunt moris, & conſuetudinis, in 


bonz 


bonz fidei judiciis r 1. C 20. f. 
212. . 
the firſt une Sine 


VI. 
6 ff The firſt of theſe three ſorts of En- 
2 , reaches to All the particular 
— and to all the different 
we expref- Pacte, which may be added to the Con- 
fed. tract of Sale; ſuch as Conditions, Clau- 
ſes of Nullity in default of Payment, 
the Right of tion, and others 


of the like nature, which ſhall be cx- 

lained in the ſixth Section; And theſe 

Covenants make a part of the Contract, 
and are in the e of Laws. 


Ser the of the SecHion of Cove- 
| —_— yt, —— 2 7 
— — ects — 
— T 
8.6. ap. 


VII. Y 

. The ſo The ſecond fort of Engagements, 
coud ſr „ which are the natural conſequences of 
Er the Contract of Sale, com prehends thoſe 
e Bayer which the Seller Tiny be to the 
and the Buyer to the Seller, al- 
y On F the eme make 1 
Engagements oblige the 

Parties in the fame manner as he Cob: 
tract irfelf, of which they are Conſe- 


quences d. And they ſhall be explained 

in the two — which Follow. 

De co quad alterum teri, ex bono & 
præſtare 1. . de K. af. fs 

the co f — ned} 1 

ee, py, | 
8. neh,jEæ The third ſort of Engagements con- 
ſort,i: of rhe ſiſts of thoſe which re ehabliſhed by 
en 6 particular IMG Is by the Practice and 
lated by the Ouftom of the Country. Thus, Cuſtom 


Laws, Cuſ has regulated i in the S Sale of Horſes, the 
com, and U- Defects which are ſufficient to annul the 


Ut mos regionis poſtulabat. 1 8. C. de Acato 
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IS N 
Of the Engagements which the Seller 
4 is under to the Buyer. 


The CONTENTS. 


1. The firſt Engagement of the Seller, is to 
doliver rhe thi ſold. 


Of rhe ColTTRACT or SALE. Tit. 2. Sect. 2. 


Fee 10. 
9. NN of Things [ncorporeal 


i 


| 1 „ 


tet, id 


3. The third Engagement, is that of War- 
ran. | 
4 The fourth - relates to the 
3 1 Nen ſold. 
4 livery. 


21 «4 


Jameveables. 


10. The firſt effect of the Delivery, is the 
tranſiation of the full Property. 

11. Another effect of the Delivery, with 

| reſpedt to bim who has "_ the 
thing honefily from one who was 

not the right Owner ; and that is, 

the right of enjoying it. 

12. Anather effect of the Delivery, the 

| right to preſcribe. | 

13. Anather effet of the Delivery, be- 
_ Buyers of the ſame 

ine. 

14. Of the Time of Delivery. 

E Of the Place of Delivery. 
amages fer the delay of Deli very. 

IN berein conſiſt the Damages. | 

Conſequences of Gain, or Loſs, which 
enter not into the D 

Damages are due, whether the Sale 
fub/i/ts, or not. 

II does not depend on the Seller to 
annul the Sale by his failing to de- 
liver the thing. 

The Delivery hindered by an accident. 

F the Seller is in bazard of loſing 
the Price, he is not obliged to de- 

: liver the Thing. 

2.3. The Seller and Buyer both in am. 

24. What care the Seller ought to take of 
the thing /old. : | 

25. The care which the Seller is to take, 

may be regulated by agreement. 

26. If it is the Buyer's fault that be does 
uot receive the Goods, the Seller is 
diſcharged from his Obligation to 
take care of them. 

27. The Engagement of the Seller not te 
ſell tos dear. 


* 


EO PL x by things for no other 
Wee, un bu On ave them in their own 1. The f 
to poſſeſs them. Thus, the Engage: 
ent which the Seller is un- Tr f, 12 * 
der, is to deliver the thing ſold, altho' ver te 
the Contract make no mention of it *. thing eld. 
And the Rules of this Engagement ſhall 
be explained in the fifth Arricle, and 


thoſe that follow. 


* Imprimi rem præſtare venditorem opor- 
— h 11. C. 2. . de add. empt. C&ꝰ vend. 


1 II. Is 


7 
19. 


20. 


21. 
22. 


7 


1 * 
bd 


% Th 


P ” 
* - 
* 8 % # 1 5 8 5 
* 


| 5 It is a . 2 firſt En- 
gagement of the Deli therefore 
Sus reckoned as a cons ement, 


the Seller, 11 g 

„ that until the time of the Delivery the 
to take care 
222 is obliged to keep, and oaks 
id till the ente of the thing ſold b, purſuant to the 
rime 4e. Rules which ſhall be explained in the 
_ rwenry-fourch Article, and thoſe that 


82 Ant (renditor) vacuam * tra- 
' 88 & diligentiam 3 36. 


H AG wid, 
e 


. t This is another conſequence of the 
Delivery, and makes a third Engage- 
of Warran- ment, that the Seller ought to warrant, 

| that is, ſecure the Buyer in the peace- 
able Poſſeſſion of the thing ſold. And 
this obliges the Seller to put a ſtop to 
the Pretenſions of every one that claims, 
either a Right of Pro in the thing 
ſold, or any other Right which might 
diſturb the Buyer in the Poſſeſſion and 
Enjoyment of the thing he has bought. 
For it is the Right to poſſeſs, and to 
enjoy, that he has bought c. I ſhall ex- 
plain the Rules of this Engagement in 
the tenth Section. 


..© Sive tota res evincatur, five pars, habet regreſ- 
ſum emptor in venditorem. J. 1. F. de evi. v. 
60. & 70, rod. Habere licere. J. 11. §. wt. F. de 
adt. mt. & dend | 

[ The Common Law of England doe rot bind a Man 
to warrant the thitig he ſells, unleſs there be an exprefſi 
Warraity, or a Warratty N 


IV. 


arc deſtined, this is a fourth | Baa 


dhe Faults ment Which the Seller is under to the 


ſold. 
unfit for its uſe, or too troubleſome ; 

or to diminiſh the Price of the thing, 
whether the defects were known to the 

Seller, or not d. And if he knows them, 

be is obliged to declare theme. The 


Rules of this Engagement ſhall be ex- 
plained in the eleventh Section. 


Qui pecus morboſum, aut tignum vitioſum ven- 
* didit, ſi quidem ignorans fecit: id tantùm exempto 
Actione 8 quanto minoris eſſem emptu- 
rus, ſi id ita eſſe ſeiſſem. Si verò ſciens reticuit, 
&c. I. 13. F. de act. eint. & vend. 
TFertiores faciant emptores, quid morbi, vitiive 
cuique fit, J. 1. §. 1. F. de ad. ed. Eademque om- 


nia, cum ea mancipia venibunt, palàm, rectè pro- 


| nuntianto. d. 5. 


* 8 


The CIVIL. LAW, Sc. Bobx IL 


fert proprietatem mercium ad emptorem. 


of the thing Buyer, to take back the thing ſold, if 
it has ſuch faults and defects as render it 


1 
22 


o DELIVE RY. 
V. | wo 
livety is the transferring of the x. 


"Ms 
thing ſold into the power and 1 
of . Buyer f. 9 F, 


„ Ratio (vel datio) honis, quz à venditore 
keri debeat. I. 3. F. de af. ant, & bend. Tra- 
2 transfert. I. 20. F. de acq.rer. dum. J. 9. 5. 3. 


VI. 

The Delivery of Moveables is made; 6. The de- 
either by rting_ them into the #7 4, 
power and poſſeſſion of the Buyers, or 
without this tranſportation, by the de- 
livery of nxt, if the things ſold are 
kept under Lock and Key b, or by the 
bare will of the Seller and Buyer, if the 
__ could not be tranſported; or if 
the Buyer had already the thing fold in - 
his cuſtody by another Title, as if it was - 


depoſited into his hands, or if he had 
borrowed it. | 


; 8 Tradendo transfert. I. 20. F. de acq. rer. dom. 
0.4.3. a6 5: W 
5 5 Si quis merces in horreo depoſitas vendiderit, 
ſimul atque claves horrei tradiderit emptori, tranſ- 
8. 45. 
mſt. de rer. droiſ. J. 1. H. 2 1. in f. F. de acg. vel amitt. 
elf. 4. 74. N de contr. em r. | | 

Non eſt enim re & actu * 4 
hendere poſſeſſionem, ſed etiam oculis & a , 
Et argumento efle eas res qua propter itudi- 
nem ponderis moveri non poſſunt, ut golumnas : 
nam pro traditis cas haberi, ſi in re praſenti conſen- 
ſerint. I. 1. §. 21. V. de acq. vel amitt. poſſ. 

| Interdum fine traditione, nuda voluntas domini 


* 


ſufficit ad rem transferendam. Veluti ſi rem quam 


commodavi, aut locavi tibi, aut apud te depoſui, 
vendidero tibi. Licet enim ex ea cauſa tibi eam 
non tradiderim, eo tamen quod patior eam ex cauſa 
emptionis apud te eſſe, tuam efficio. J. 9. H. 5. F. 
de acq. reri dom. F. 44. . de rer. droif. | 


ou, kT 


The Delivery of Immoveables is made, Dal 
by the Seller, when he quits the Poſ- of Immove- 
ſeſſion of the Thing that the Buyer may e 
take it : whether it be by delivering 

the Deeds and Writings, if there be 

any”; or the Keys, if it is a place ſhut 

up, ſuch as a Houſe, a Park, a Gar- 

den o: or by carrying the Buyer upon the 

place: or only ſhewing him it at a diſ- 

tance P : or by conſenting that he take 


PEN of it a: or by the Seller's ac- 


.nowledging that if he continue to poſ- 
{eſs it, it Fal be only precariouſly; 
that is, in the ſame manner as he wel 
poſſeſſes a thing belonging to another 
perſon, on condition to reſtore it to the 


1 | Over, 


e 


beide Coral 67 Suk. Tit. 2. Seck. 2 


Owner, whenever he ſhall be pleaſed 
to call for it*. And if the Seller reſerves 
for himſelf the Uſe and Profits, this Re- 
ſervation ſhall likewiſe be in the place 
of Delivery f. 


- ® Qui fundum dari ſtipularetur, vacuam quoque 

* 8 1. ff. de add. empt. & wend, 

Emptionum mancipiorum inſtrumentis dona- 
tis, & traditis, & ipforum mancipiorum donatio- 
=” & traditionem factam intellig . G. 4 
_ * Simul atque claves horrei tradiderit emptori, 
transfert — m mercium ad emptorem. J. 9. 

Si vicinum mihi fundum mercato, venditor in 
mea turre demonſtret, vacuamque ſe poſſeſſionem 
tradere dicat: non minus poſſi dere cpi, quam fi 
1 L. 18. F. 2. f. de acq, vel 
amict. poſſ. 

4 Secundum conſenſum auctoris, in poſſeſſionem 
ingreſſus, rectè poiſidet. I. 12. C. de contr. empe. 

* Is qui rogavit ut 10 in fundo moretur, 
non pollidet : fed poſſeiſio apud eum qui conceſſit, 
remanet. J. 6. G. 2. F. de precario. Il. wit. cod. Preca- 
rium eſt quod precibus petentis utendum concedi- 
tur tamdiu quamdiu is qui conceſſit patitur. J. 1. 
cod. See the ſecond Article of the firſt Section of 
the Loan of things to be reſtored in ſpecie, and of 
a precarious Loan. | 

Quiſquis rem aliquam donando, vel in dotem 
dando, — vendendo, uſumfructum ejus retinuerit, 


etiamſi ſtipulatus non fuerit, eam continuò tradidiſſe 


credatur: nec quid amplius requiratur, quo magis 
videatur facta traditio. J. 28. C. ed. denat. I. 35, 
F. wit. cad. See the third Article of the ſecond Sec 
tion of Donations. 8 e 
This Article regards only the Delivery, and not the 
ways of raking Poſſeſſion ; of which mention ſhall be made 


un the Title of Poſſeſſion. 


8. The 
Clauſe of 


precarious 


Poſſeſſion 
eaciily un- 


derſtood. 


9. Delivery 


of Things 
1;eorporeal. 


VIIL. 


If the Clauſe of precarious Poſſeſſion 
has been omitted in a Contract for ſell- 
ing an Immoveable Thing, it is tacitly 
underſtood, as to the effect of giving 
the Buyer a right to take Poſſegton of 
the Thing, if it is not already poſſeſſed 
by others. For the Sale transferring the 
Property of the thing, it implies the 
conſent of the Seller, that the Buyer 
ſhould rake Poſſeſſion of it *. 


© Qui fundum dari ſtipularetur, vacuam quoque 

2 tradi . ſtipulari in 0 
+3. F. 1. F. de ad. & vend, ſecundum con- 
ſenſum auctoris in poſſeſſionem ingreſſus rectè poſ- 
tidet. J. 12. C. de cuntr. empt. 


IX. 


Things incorporeal, ſuch as an In- 
heritance, a Debt, or any other Right, 
cannot properly be delivered , no more 
than touched x; but the power of uſing 
them is in lieu of Delivery. Thus, the 


Seller of a Right of Service does as it 


were deliver it, when he ſuffers the 
Buyer to make uſe of ity. Thus, he 
who ſells or transfers a Debt, or any 


other right, gives to the Buyer, or Aſ- 
ee. 
et which he gives them to exexciſe thi 
Right, in cauſing the Transfer, or Aſ- 
ſignment, to be intimated to the Debtor, 
who after the ſaid intimation, cannot 
— "_ —_— or Poſſeſſor of 

is Right, but Aſſignee to whom 
it is transferred, 4-7 

* Incorporales res traditionem & uſucapionem 
1 * eſt. J. 43. F. «fr, de acg. 
rer. . 

2 ſunt, i oſſunt, qua- 
hops ths. quan! cnn poſing, as 


Ego puto uſum ejus juris pro traditione poſſeſ- 


ſionis accipiendum eſſc. I. mlr. F. de ſervit, 


X. 


61 


The firſt effect of the Delivery is, 10. n. 


that if the Seller is the right Owner of 


the thing fold, the Buyer becomes at the 


ſame time fully Maſter of it, and acquires 
a _ to enjoy it, to uſe it, and to diſ- ll Proper- 
pole of it *, he paying the Price, or giv-9. 


ing Surety to the Seller; unleſs the Seller 


is contented with the ſimple Bond, or 


Promiſe of the Buyer *. And it is this et- 
fect of the Delivery which is the perfect 
accompliſhment ot the Contract of Sale. 


* Traditionibus, & uſucapionibus dominia rerum, 


non nudis pactis transferuntur, J. 20, C. de pad. 
per traditionem jure naturali res nobis acquiruntur, . 


Nihil enim tam conveniens eſt naturali æquitati, 
quam voluntatem domini volentis rem ſuam in ali- 


um transferre, ratam haberi. Et ideo, cujuſcunque 


generis fit corporalis res, tradi poteſt; & à domino 
tradita, alienatur. $. 40. inf. de rer. drviſ. Nunquam 
nuda traditio transfert dominium, fed ita ſi vendi- 
tio, aut aliqua juſta cauſa præceſſerit, propter quam 
traditio ſequeretur. I. 3 1. F. de acq. rer. dom. 

* Venditz res, & traditæ non aliter emptori ac- 
quiruntur, quim fi is venditori pretium ſolverit, 
vel alio modo ei ſatisfecerit. $.41. mf. de rer. div. 
Quod vendidi non aliter fit accipientis, quam fi aut 
pretium nobis ſolutum fit, aut ſatis eo nomine fac- 
tum, vel etiam fidem habuerimus emptori ſine ulla 
ſatisfactione. J. 19. F. de contr. empt. l. 53. cod. 

This Article is not contrary to what has been ſaid in 
the ſecond Article of the firſt Settion, that the Sale is per- 
fected by the bare conſent. Far we muſt diſtmguiſh in 
the Contract of Sale, and in all other Chntratts which 
are perfected by the bare conſent, two ſorts, or two de- 
grees of perfection. ' | 

The firſt ſort is that which is mentioned in the ſecond 
Article of the firſt Section; and the ſecond is that which 
is here ſpoken of im this temth Article, The difference 


| betwixt them an/iſts in this, that the bare conſent forms 


only the Engagement of the Contracters to perform re- 
3 5 they Ao to one another. Thus, the 
Seller is bound to deliver the thing ſold, and the Buyer 
to 27 the Price ; and it is in this ſenſe, that the Con- 
tra bf Sale is perfected by the bare conſent. But there 
is fill wanting a ſecond accompliſhment which conſiſts in 
the execution of theſe Engagements, and has this effect; 
that whereas the Contract of Sale without Deltvery does 


not make the Buyer Maſter and Poſſeſſor, and does not 


give him a right to enjoy, to uſe, and to diſpoſe of the 

thing fold, but only a right to demand the Delruery of it; 

this Delivery of the thing, together with the Payment 5 
aer Pl 
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he Price 
25 


of the thing ſold, the Buyer does not be- 
come N of it, 142 it delivered 


e It ught the 
y and fairly, believing that 


2 of it 3 he looks 


who was N thi be oy 


3 ſion of the Buyer's, which he has 
puns d to believe to be a rightful and 
that i the lawful Poſſeſſion, ought to have the 
K eſſelt as if he were reall 8 
of the thing. Thus eſſes 

it, enjoys it, and inalies abs 1 ruits his 

own, without being in danger of reſto- 

ring what he has uſcd 

during the time he was ignorant that 


the thing belonged to another perſon e. 


e Traditio nibil amplius transforre debet, yel po- 


teſt ad cum WIG t. quim eſt cum qui tra- 
dit. J. 20. N fer. dom. ws bs 


ll nid 4 won? downs aan delight efſe 
crediderit, bona 5 von —_— vel ex dona- 


tione, alive ue bona fide ac- 


ceperit, natw 17 —— quos perce- 


pit ejus eſſe pro cultura & cura. Er ided ſipoſtea 
dominus ſupervenerit, & fundum vindicet: defruc- 


tibus ab co conſumptis non poteſt. 
de rer. div. Dolum 1 * — 1h _ 


TEN ONION A: . 3. mates, + yy 


ND meaning words, 
cultura & cura, 9 are in the — od ug 
Inſt. de rer. druiſ. is fy» take novice of the words of 
A twenty-fifth Law, Ff. de ufur. omnis fructus non 

ure ſeminis, fed jure foli percipitur: Aud likewi 
2271 2 © A — hy: 


2 wiehout ſowing, and 


XII. 


12. - Another effect of the Delivery of the 


ther effect thi fold, e the Seller were not 
dag ag er of it, is, that the Buyer, 
ys % Who believes the Seller to be the right 


preſerite on preſcribes ; and acquires the 
roperty after a 8 oſſeſſion, 


that is conformable to the Rules which 


ſhall be explained in the Title of Poſlel- 
Hon, and Recco 


Pars quæ putatur eſſe vendentis, per lon 
poſſeſſionem ad emptorem tranſit, 1. 3 7 * 
A po. 1 J. 26. eod. | 
XIII. 
Tay 


aher effect | If the ſame thing is fold to two Buy- 


GIVEL LAV, S. 


Suede e tee the Wee ff 


conſumed 


it would ſcem to follow 45 the Buyer was already Maſ- 


' Maſter of the thing ſold. Thus, he who buys the lat, 
but of the Seller who has the thing 7 


ſhould not be difhurbed in their poſſeſſions by Sales tranſ- 


Bovk'T. 


whether the fame n, or by of the Deli- 
= 2 by te 2 of 822 
n delixered, and ,,,.,, 

who is in ſleſſion of it. will be pre- te /ame 


„ altho' the thing was ſold firit to big. 
the other on; unleſs it be that one 


of the was not the Maſter of the 
thi fold, and that the other was ; for 

144. n 
Maſter wi preferred to ro 
whom the was delivered*. And 
in all the caſes, the other Buyer will 


have his Action of Warrant his 
* Sh Soars 


* $i quobus quis ſeperatim vendiderit bona tid 
ementibus, videamus quis magis publiciana uti poſ- 
ſit, utrum is cui priori res tradita eſt, an is qui tan: 
tim emit. Et Julianus libro ſeptimo digeſtorum 
ſcripſit. ut, fi quidem ab eodem non domino eme. 
_ —_— fi à 

— dominis melior cauſa fit poſſidentis. 


2 vera eſt. I. 9. $. 4. 
ike in rem uterque noſtrim | 
rem emit 4 non domino: cum emptio venditi 
{ine dolo malo fierct, traditaque eſt : five ab eodem 
emimus, five m alio, atque alio; is ex nobis tuen- 
dus eſt, qui o was jus apprehendit. Hoc eſt, cui 
primùm tradi oh e Si alter ex nobis 4 3 
emiſſet, is omnunodo tuendus eſt. l. 3 1. f. 2 ul 6 
ad. exapt- & wend. Quoties duobus in ſ 
ty jure diſtrahitur, manifeſti juris eſt, eum 
cui priori traditum eſt, in detinendo dominio ede 
potiorcma. {. 15. C. de rei vend. 

Quaniam contractus fidem fregit : ex empto 
actione conventus, quanti tua intereſt præſtare co- 
wo I. 6. C. de hered. vel act. vnd 


. 
2 7 of the firſt Section, and to the 


Rule of the ſecond Article of the ſeventh Section, For + 
theſe two Rules the Sale is ſo far accompliſhed by 

bare effett of the conſent, T2 thing fold pate 
before it is delivered, the loſs is the Buyer's ; from whence 


ter of the thing; and that therefore by the ſecond 
Sale the Seller fold the thing belonging to 2 per ſan, 
Lee But, as 
we have already remarked on the tenth Article of ths 
Settion, it is only by the Delivery thaz the Sale receivet 
its full Accompliſhment, which makes the Purchaſer 


d vets he thing, is V 
e 
of the thing. in order to make himſelf Maſter 


it is likewiſe for the intereſt of the Publick, 4 * 10 


atted in private, or antidated. It is upon theſe Princi- 
ples that ſome Cuſtoms have expreſly determined, that a 
ſecond Purchaſer of an Eſtate, who gets 775 Poſſe Men of 
it, is preferred to him who had * it firſt, 


XIV. 

The Delivery of the thin 157 tec ought 14. Of #4 
to be at the time regulated by the Cone Tin Time 3 
tract. And if the Contract 2 nothing B 
of it, the Seller ought to deliver the 
thing without delay; unleſs the Deli- 
very ſhould require that the thing be 
tranſported into another place, for the 
doing of FRry- a ny wound be neceſ- 
* 


5 Quoties 


Of the ConTRAET oF SALE. Tit. 2. Sect. 2. 63 


1 Quoties in tionibus dies non ponitur, 
r Niii fi locus adjec- 
tus, ſpatium temporis inducat: quo illo poſſit per- 
veniri. I. 41. C 1. F verb. obl. G. 2. inf, cod. 

Boe the fifth Article of the third Section of Cove- 
nants. | 


XV. 


* The Delivery ought to be in the 


wor 


Place agreed on. And if the Contract 
makes no mention of the Place of Deli- 
very, the Seller ought to deliver the 
thing ſold in the place where it hap 

to be at the time; unleſs the intention 
of the Contracters ſeems to demand, that 
the Delivery ſhould be made in another 


place b. 


See the ſerth Article of the third Section of Cove- 
nants. V. I. ult. ff. de con. trit. l. 22. in fine ff. de 


XVI. 


16. Den. It the Seller fails to deliver the thing 


delay De- 
lroery. 


ſold on the day, and at the place where 
the Delivery ought to be made; he 
ſhall be bound to make good the Dama- 
90 which the Buyer ſhall ſuſtain by his 
clay i, purſuant to the Rules which 
follow. | 


Si res vendita non tradatur, in id quod intereſt, 
agitur. Hoc eſt, quod rem habere intereſt empto- 


ris. J. 1. F. de att. empt. vend. I. 11. f. 9. cod. J. 4. 
_— oY | 5 


XVII. 


17. Me- The Seller who is in dela to deliver 
in confift the the thing ſold, is accountable for the 


Damages. 


damage which his delay ſhall have oc- 


caſioned, according to the condition of 


the things, and the circumſtances. Thus, 


the Seller of an Eſtate who is in delay 
to deliver it, ought to reſtore to the 
Buyer the value of the Fruits which he 


has hindered him from enjoying. Thus, 


he who was obliged to deliver on a cer- 


tain day, in a certain place, Corn, Wine, 


or other Proviſions, of which the Price 
was riſen on the day, and at the place 
where they were to have been delivered, 


is bound to pay to the Buyer the value 


at which they were on the day, and at 


the place appointed for delivery, in or- 


« 


der to make up either the profit which 
the Buyer might have made by ſelling 
the things again at that place; or the 
loſs which he ſuffers, if for his own uſe 
he was obliged to buy others at a high- 
er price than what he had agreed to 
give at the time of the Sale!. 


Non ſolum quod ipſe p eum acquiſii, præ- 
ſtare debeo: ſed & id quod emptor, jam tunc ſibi 
1 | : 


tradito ſervo acquiſiturus fuiſſet. J. 31.5. 1. F. 4. 


ad. empe. & ven. cum per venditorem ſtererit, 
quominus rem tradat, omnis utilitas emptoris in 
xſtimationem venit, quæ modo circa iplam ren 
conſiſtit. J. 21. Ff. 3. . 4 ad. * & vend. Si 
merx aliqua quz certo die dari d , petita ſit, 
veluti vinum, oleum, frumentum : tanti litem zſti- 
mandam Caſſius ait, quanti fuiſſet eo dic quo dari 
debuit. I. a. F. de cn. trit. idemque juris in 
loco eſſe, ut æſtimatio ſumatur ejus loci, quo dari 
debuit. 4. I. Quoties in diem, vel ſub conditione 
oleum quis ſtipulatur, ejus æſtimationem co tempo- 


te ſpectari oportet, quo dies obligat ionis venit tunc 


enim ab eo peti poteſt. J. 59. F. de verb. obi. 


XVIII. 


The Profit or Loſs, which is to be 18. c 
computed as part of the Damages of the quence» of 
Buyer, ought to be reſtrained to that 7 
which may be imputed to the del een 


. . : ay J enter not in- 
and which is a natural and ordinary con- 70 the D.- 


{ſequence of it, and which it was caly to 46+ 


foreſee: Such as the Damages explained 
in the caſe of the preceding Article; 


and ſuch as would likewiſe be in the 


ſame caſe, the charges which the Buyer 
had been at, in going to receive, and to 
tranſport the Proviſions which he had 
bought, and the other immediate conle- 
2 which it is natural to expect 
rom the _ But we ought not to 
extend the Damages to conſequences 
that are more remote, and altogether un- 
foreſcen, which are rather an extraordi- 
nary effect of ſome event, and of ſome 
conjuncture of affairs flowing from the 
Divine Providence, than of the delay 
of the Delivery. Thus, for example, if 
the Seller not delivering at the time and 
place Corn which he has fold, the Buy- 
cr has, for want of having the Corn 
delivered to him, miſſed an opportunity 
of ſending that Corn to another place, 
and of ſelling it there at a higher rate 
than it was at in the place where it 
ought to have been delivered: Or if for 
want of having that Corn, he has been 
obliged to ſend away Workmen, and 
put a ſtop to a Work, the interruption 
of which occaſions him a conſiderable 
loſs ; the Seller will not be bound to 
make good neither this Gain which the 
Buyer has miſſed of, nor this Damage 
which he has ſuffered, which are not ſo 
much Conſequences that may be impu- 
ted to the delay of the Delivery, as Ef- 
fects of the Divine Providence, and Ac- 


cidents for which no man ought to be 
accountable m. 


Cuùm per venditorem ſteterit, quominiis rem 
tradat, omnis utilitas emptoris in æſtimationem ve- 
nit: quæ modò circa ipſam rem conſiſtit. Neque 
enim ſi potuit ex vino puta negotiari, & lucrum 


fäacere, id æſtimandum eſt, non magis quam ſi tri- 


ticum emerit, & ob eam rem quod non fit tradi- 
tum, familia ejus fame laboraverit. Nam pretium 
trit ci, 


_ x ͤ——— — ts 
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tritici, non ſervorum fame necatorum, conſequi- 
2 de ld. empt. & vnd. ut non fit 
cogitatum 4 venditore de tanta ſumma. I. 43. #f. 


. of Intereſts, Cali, and Damages, and 


19. Dama- Beſides the Damages 
ge we dus, ler is liable to for not delivering the 
Weeks thing ſold, he incurs likewiſe on the 
ur ame account another Penalty, which is, 
that the Sale may be annulled, if there 
is ground for it. As, for inſtance, if he 
who was obliged to deliver a Merchan- 
dize on the day of an Imbarkation, or 
on the of a Fair, fails to do it, he 
will be obliged to take back his Goods 

P 

has 


if the Buyer pleaſes, and to reſtore the 
Price, if he has already received it. And 
he will be moreover bound to make 
good the Da for not having deli- 
vered the $ at the time and place 
appointed. And even in the caſes where 
the Sale ſubſiſts, the Seller is neverthe- 

leſs bound to make good the Damages. 
Thus, the Seller who by ing to de- 
liver an Eftate which he has ſold, de- 
prives the Purchaſer of the enjoyment 
of the Fruits, is bound in the Value of 
the Fruits, although this delay be not 
enough to annul the Sale *. 


* This Rude is a Conſequence of the former. 


20. It does It never depends on the Buyer to 


10 _ clude the effect of the Sale, by his fail- 
7 ing to make delivery of the thing; and 
the Sale, by he may be always forced to deliver 
his failing it, if it is poſſible; provided that the 
7 7 Buyer his part of the Contract. 


cannot procure the Sale to be annulled, 


by his not paying the Price ar the term 
appointed o, as be made appear in 
e proper place. 


„ 1.2. & 3. f de lege commiſſ. quod ab initio 
ſponte ſcriptum, aut in pollicitationem deductum 
eſt, hoc ab invitis poſtea com I. ult. C. ad 


Vell. I. 5. C. de a. & act. See the nineteenth Arti- 
cle of the fourth Section of Covenants; and the 


ninth Article of the following Section. 
XXI. N 

21. Ihe De· If the Delivery is hindered by an ac- 
lrvery h- cident; as if the Seller has been robbed 
dered by an of the thing ſold (that is, if it bas been 

* taken from him by force) the Seller will 
not be liable to P; unleſs: the 
accident happened after he was in fault 
for not delivering it, according t 
Rule explained in the third Article of 
the ſeventh Section. 


which the Sel- 


lofi 
the 
keep e thi 


In the fame manner likewiſe the Buyer 


rding to the 


fold, by wa 
until the Buyer has given hi 
for his payment 3. | 
the ſame manner as the be obliged 
„ Ag une. xy m_ 


N oe 


dium emptor folvere nom 


idonei à venditore ejus evictionis offerantur. J. 18. 
ö. 1. F per. G. r. v. venditor, pignoris loco, 
quod vendidit, retinet, quoad emptor ſatisfaciat. 1. 
31.4.8. F. de 4d. ad. v. I. 22. F. de bered. vel ad. 
vend. See the cleventh Article of the third Seftion. 


XXIII. 


Tf the Buyer and Seller are equally in 3. . 
delay, 8 in receiying, and the 8 = 
other in delivering; the Buyer, whole — 
fault it is that he did not ſooner receive : 


Aby e e 5 cannot complain of the 


ſet quominus vinum & traderetur : per- 


inde eſſe ait, quaſi ſi per emptorem ſolum ſtetiſſet. 


Non enim poteſt videri mora, per venditorem emp- 
tori facta eſſe, ipſo motam faciente'emprore. J. 51. 
F. de add. empt. vend. l. 17. F. de concy. empr. 


Of the CUSTODY of the Thins 
f fald, . 


If the thing ſold remain in the cuſto- 24. hae 
dy of the er, he is obliged to take care the 


care of it until the Delivery; not only * 2% 
in the ſame manner as he takes care of 45 E 


what is his own, but he is to take TE. 


ſame care of it as he who has-borrow 
a thing for his own uſe. And he is to 
be accountable, not only for what. he 
may do knaviſhly, but for every 


| every fault which a | and di- 
If "x of a Family. would not 


readily. fall into*. Becauſe the Contract 
of Sale is as much for the intereſt of the 


Seller, as of the Buyer. 


* Cuſtodiam venditor talem Prætare debet, quam 
præſtant hiquibus res ra eſt. Ut diligen- 
tiam præſtet exactiorem, quam in ſuis rebus adhi- 


beret. 1. 3. F dt per. & rornmodo re bend. See the 


ſecond Article of the ſecond Section of the Loan of 
things to be reſtored in ſpecie. | : 
181 


% 


* 


15. Te If it is agteed to eaſe the Seller of the 
care which 4, ble of looking after the thing ſold, 
3 if the parties have regulated the man- 
be regula- ner in which the Seller ſhall be bound 
ted by «- to take care of it; he will be no farther 
Fe. Ghliped, than to take ſuch care as is ſpe- 
cified in the Agreement And more- 
over, he will be accountable for what- 
ever may thro' his Knavery “ or 
- thro' any Neglect of his which is ſo 
groſs as to border upon Fraud 


* Sed hat ita, niſi ſi quid nominatim convenit, 
vel plus, vel minus in ſingulis comraftibus. Nam 
contrattus dedit, 4.23. E reg. jo. L 35-5 4. F 
de mur. m. 6 
7 Non valete ſi convenerit ne dolus præſtetur. 4. 


4. 23 
XXVI. 
26. If iti If the Buyer is in delay to receive the 


n for the Delivery, or after 
the Buyer warning, if no term is 

_— he ſhall be diſcharged from his 

Seller is &/- Obligation to take care of it; and ſhall 

72 be no farther liable than for what may 

obigatin happen thro his Knavery ©. 

to take care : 


tam præſtandum a venditore. et Fon oo 
| . | f n 
eſt avehendi tempus, quod ita erit accipiendum, fi 


venditor. Et eſt verius, ſecundum ea quz ſupra 
oftendimus, aut intereſſe quid de tempore actum 
nn J. 4 F. mir. 


Of WARRANTY. 


N Arranty being a conſequence of pes 


f Eviction, the Rules concerni 

it ſhall be explained in the tenth Sec- 

* wings treats of this Matter. | 
+ FOL. L 


ob Sale | Tit. 2 Sect.3. 6: 


+  buyeſt ought of thy neighbour's hand, ye ſhall not 
s one another 3 


. F. de reg; i. | 
lichen wget prope eue d „ 1 
Pe oe the Engagements which the Buy- 


Of declaring * of the Thing 


IME Engagement which the Seller 
s under to declare the Faults of 
the thing fold, is a of the matter 
of Redhibitionz and the Rules concern- 
ing it ſhall be explained in the eleventh 


T have not ſet down in the number of et. 
under which the Seller N 
to the Buyer, the natural duty of not | 
ſelling too dear ®: Becauſe there wou 
be too many inconveniencies in annull- 
ing Sales on account of exceſs in the 
Price. And the Civil Policy connives 
at an Injuſtice which the Buyers uſually 
ſuffer willingle; and reftrams it only in 
the Sale of fuch things as have thei 
Price regulated by the Publick. 


„» And if thou fell ought unto thy neighbour, or 


„ Love. . th. | 
at no Man go and defraud his brother 
in any matter. 1 Thef. iv. 6. 


83 ” 
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— — "IP 
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SECT. m. 
er is under to the Seller. 


E gaps. Engagement 0 8 * 
the Buyer 13 u to the Seller, gg 


i 

Nature, which obliges him not to take , 2 f 
advantage oft. the neceſſuous condition of bs « price. 
the Seller, to buy the thing at too low 
a Price*. But becauſe of the difficultics 
in fixing the juſt Price of things, and of 
the inconvemencies which would be too 
many and too great if all Sales were an- 
nulled, in which the things were not ſold 
at their juſt value; the Laws connive at 
the injuſtice of Buyers, with reſpect to 
the Price of Sales, except in the Sale of 
Lands, where the Price given for them 
is leſs than the half of their juſt value b; 
purſuant to the Rules which ſhall be 
explained in the ninth Section; and in 
this Section we 88 inſert the 
other Engagements which the Buyer is 
under to the Seller. — 


* And if thou fell ought unto thy neighbour, or 

buyeſt ought of thy neighbour's hand, ye ſhall not 
one another. Levi. xxv. 14. 

See the Preamble to the Title of the Vices in Cove- 

nants, and the ſecond Article of the third Section of the 

fame Title. 2 
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of Humanity, and of the Law of T * B. 
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The coxrENTS. 


1. E of . B Bujer to p0y the 


Sh Ss gs 
amages occafione 
e payment of the Price. 
6. Three « 

7. the Seller taks buck bis Goods fot 


want of payment. @ 
8. Diſſolution of the Sole fo Now-Pay- 
A 
5. I does mot 
thi Sale b 


? bis not: paying. 

10. Another E ut whith the Bug- 

er is a5 | to the expencet 

which fall to his ſhare to pay, and 

© the deer for | which Br i ac- 

a obliged 10 pd the 
11. Her vs not 0. pay 

Price, if be is it danger of an 

Eviction. | 
12. Another W of the Buyer. _ 


nd to pay it on che da at ND lace 
regulated'Vy the Silke; FT it be at 
the time of the deliyery of the thing 
ſold, or before, = after, . ba 
has For the B 

not become Maſtcr 1 thing ſold 
but by this Payment ſome other 
Surety which is in lev tof Its, 


* Prethum in numerata 


d inſt. de empt .& vend, 
+ fit actipi l. quam fi aut pretfum nobis ſolu- 
tum ſt the Title & nothine n. J. 19. l. 53. 


F. de ne. empr. F. 41. fl. de ver. div. 
| - SS 

Eft is nothing regulated by the 
Sale, 0 to the time 1 r. 2 
ment; the Buyer ought to pay the Price 


at the time and place where the Goods 
are delivered>. 


Þ Tn omnibus obligationibus in guns, dies non 
N preeſenti die debetur. 0. 14 3 & a Pk 
41. F. 1. F. de verb. obl, See the fifth 
Articles of the third Section of Covenants. 


III. 


vendidi non ali 


2 
>" 
and place 
F Pay- 


ment. 


3. Ow 


85 There the Goods, he may k thee 
for 2 of by way of Pledge until he be pal 
payment, 


2 


Wnt of 4 River 
ts bn whith the Buyer owt! 18 


| an the Buyer to olude 


Intereſt of the Money; 


[E frlt E went which the the 
Buyer 18 vie 


after the term of 
ia wonſiſtere debet, 


Tf the Buyer does not pay at the time 
ted, and the Seller has not as yet 


| 7 ph Co £) * — 


2 28 [I «46d; 7 


1 3 
31. 8.4 


TNA 3 5 


going to the place, w 


2 
25 | 
„ | 


Err 900 bare dela f 

or the 0 

Nabe bur the Intereſt 55 Ht: 

And 2 Ads lofs the failure of 0 pay- - 

went may have cauſed, or whatever pro- cz 

fit it may have prevented, the Repara- & the «dy 

tion of the Damage occaf oned by F"thes —_ 

failure of Payment is reduced. to the? 

this being re- 

ed by the Law to be inſtead of 
Damages of this kind, as ſhall be 

explained in the Title of Damages. 

* Venditori ſi emptor in pretio ſblyendo moram 


fecetit, uſuras durmtürnt prefiablt, non omne om- 
nino quod venditor mora non facta, ui potu- 


it, Veluti, fi negotiator fuit, & pretio ſoluto ex 
mercibus, pluſquam . I. alt. 


F. de per. ä 

W.. 
eee eee Three 
Price in three caſes. By if — 


it is ſtipulated. By a Demand, if 2. 
yment is come, he 
pays not: And by the nature of the 9% Pe, 
thing fold, if it produces Fruits or other 
Revenues, ſuch as a Field, or a Houſe, 


the Intereſt of the Price is due without 
either Covenant, or Legal Demand. 


| * Ede venditivnis ü padius es, ue is ui vendi- 
1 N pretii tardiùs exoluti, tibi uſu- 
IT N 4 etiam 
eas tibi inciz, ab emptore 
NT i 
-_ yp cœperis experiri, deberi ex mora dutntaxat 
uſures. J. 5. C. de pact, ame empt. & wend. comp. 
Curabit præſes Provincix oompellere emptorem qui 
nactus poſſeſſionem, fructus percepit, partem prerii 
quam penes ſe habet, cum uſuris reſtituere. I. 5. C. ge 
act. empt. & vend. I. 2. C. de uſur. l. 13.5. 20. F. 
de ad. . & vend. l. 16. F. 1. F. de Aſur. 


VII. 

If in default of Payment of the Price, 7. If he 
the Seller finds himſelf obliged to detain, See rate 
or to take back the thing ſold, and its value perf 
be diminiſhed ; the Buyer will be bound b. . 


to indemnify the Seller for this diminu- hon 
| tion, 


— — 


. 


tion, as far as the Price which was a- 
greed on amounts tos. 


ſuſtinuerit : emptoris crit damnum. 0. 1. F. de per. 
& com. r. v. Poſt perſectam venditionem, omne 
commodum, & incommodum quod rei venditæ 


contingit, ad emptorem pertinet. J. 1. C. de per. & 


cor. F, v. 


VIII. 


8. Diſolw- If the Buyer does not pay at the term 
55 of Payment after the delivery of the 
New-Pay- Goods, the Seller may demand the Sale 
mer. to be annulled, for want of Payment. 
And the Judge will decree it to be void, 
either — „if there is danger 
that the Seller loſe both the Thing and 
the Price; or if chere is no danger of 
this, after a delay according to the cir- 
cumſtances. And this delay is not re- 
fuſed, altho? it ſhould be expreſly men- 
tioned in the Contract, that the Sale 
ſhould be diſſolved if punctual payment 
were not made at the time appointed b. 
> Spatium datum videri: hoc idem dicendum & 
cum quid ea lege venierit, ut niſi ad diem pretium 
„ voi inempta res fiat. J. 23. in f. F. de 
Sede of this Title, 2170 . 

lex commiſſoria diſplicebat ei. 


IX. 


1 does It never | 
3 —＋— elude the effect of the Sale, by his fail- 
er to einde ing to pay the Price. And the Seller 
the Sale by hath it always in his choice to force 
bis net Pe- hun to make payment, if on his part he 


= rforms what he is bound to by the 


2ontraC&t i. 
i Ita accipitur inemptus eſſe fundus, fi venditor 

memptum eum elle velit, quia id venditoris cauſa 

cayeretur, J. 2. F. de leg. commiſſ. l. 3. cod. 


> 4 ; 


10. 4 Tf betwixt the time of the Sale and 


pc Aa Delivery the Seller is obliged to be at 


which the any Charge in preſerving the thing ſold: 
Buyer is or if he ſuſtains any damage by the de- 
under, as v of the Buyer to take it away; as if 
1 the Ex- Materials that were ſold take up a place, 
2 fall the Rent of which mult be paid, or the 


to his ſhare place being the Seller's own, he loſes 


zo pay, and the Rent of it, the Buyer ſhall be bound 
— e, to refund this Charge, and to make 
* good this Damage l. 


nn, Prætereà ex vendito agendo conſequetur etiam 

ſumptus, qui facti ſunt in re diſtracta, ut puta ſi 

74 in ædificia diſtracta erogatum eſt. 1. 13. f. 22. 

de att. * & vend. Si is qui lapides ex fun- 
F 


on the Buyer to 


Of the Contract oF SALE. Tit. 2. Sect. 4. 67 


do emerit, tollere eos nolit ex vendito, agi cum co 
poterit, ut cos tollat. J. 9. F. cod. 


XI. 


If the Buyer diſcovers before Pay- 11. 2 
ment, that he is in danger of an Evic- Buy 1 
tion, and if he makes this appear, he et ro 
cannot be compelled to pay the Price, , 
till after he is ſecured in his Poſſeſſion w. % ,., 


n danger 


Ante pretium ſolutum, dominii quiſtione , 888 
mot, pretium em folvere non cogetur; niſi 
fidejuſſores idonei a venditore, ejus evictionis offo- 
rantur. J. 18. C. 1. F de per. & mm. r. vend. Sec 
the twenty · ſecond Article of the ſecond Section. 


„ | 

This is another Engagement which 12. 4e. 
the Buyer is under to the Seller, that 3 
he is bound to take care of the thing e puy- 
which he has bought, in all the caſcs c. 
where it may happen that the Sale may 
be diſſolved; whether by his own a 
and deed, as by his failing to pay the 
Price, or by the effect ot a Cute of 
the Contract, as if there was inſerted in 
it a Power of Redemption. And in 
theſe and the like cafes, the Buyer 
ought to be reſponſible for the bad con- 
dition in which the thing may happen. 
to be thro? his fault, or negligence. - 


" In the ſame manner, and for the ſame reaſons, that 
the Seller is obliged to take care of the thing ſold, before 
the Delivery. 

See the twenty-fourth Article of the foregoing Section. . 


© 


bn — 


„ 
Of the Merchandi ge, or Thing which 
. | 
The CONTENTS. 
. What Things may be ſold. 


Things incorporeal, ſuch as Rights, 
may be ſold. 


9 


3. Sale of things to come. 5 

4. Sale of an uncertain Expedtation. 

7. Sale in groſs and by the bulk. 

6. Sale by Namber, Weight, and Mea- 
fare. 

7. How Sales by Wholeſale and Retail 
are accompliſhed. | 

8. Sale upon Tryal. | 


9. The Acceſſories of a thing ſold are in- 
cluded in the Sale. 

10. Things ſeparate from the Edifice, 

which are included in the Sale. 

11. Acceſſories of Moveables. 
12. In the Sale of one of two things, the 
choice belongs to the Seller. 

13. Sale of a thing belonging to another 

| perſon. | 
; K 2 I. All 
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68 The CIVIL LAW; S. Book k 


I. 
1. What LL forts of things may be ſold, 
ra Wi except thoſe of which the Com- 
be ſod.  merce is impoſſible, or prohibited by 
Nature, or by ſome Law *, purſuant to 
the Rules which ſhall be explained in 


the eighth Section. 
vel RT TENT Quas verd 


natura, ve! gentium jus, vel mores civitatis com- 
3 carum nulla venditio eſt. I. 34. 
. 1. F de contr, empe. 


| II. 
2. T, We may ſell not only things 
HO real, ſuch : Moveables KA Immoveab 
Fa may Animals, Fruits z but likewiſe Things 
be fold. Incorporeal, ſuch as a Debt, an Inheni- 
tance, a Service, and all other Rights b. 


Toto titulo . & C. de hæreditate vel actione 
vendita. | 
III. 


3. 5ale of Sometimes Things to come are ſold, 
things to as the Fruits which ſhall be gathered in 


_ come, a Ground, the Animals which ſhall be 


born, and other things of the like na- 
ture, altho* they are not as yet in be- 
„ | 


* Fructus, & partus futuri, rectè emuntur, J. 8. 
F conty. mt. 

” IV. 
4. Saleof It happens likewiſe ſometimes that 
an wncr- people fell an uncertain Expectation, as 
ped FI when a Fiſherman ſells a draught of 
' Fiſhes, before he throws his net. And 
altho' he catch nothing, yet the Sale 
ſubſiſts; for it was the 2 ation that 
was ſold, and the right of having what- 

ever ſhould be taken d. 


* Aliquando tamen & fine re venditio intelligi- 
tur, veluti cum quaſi alea emitur. Quod fit cum 
captus piſcium, vel avium, vel miſſilium emitur, 
Emptio enim contrahitur, etiamſi nihil inciderit : 
quia ſpei emptio eſt. J. 8. f. 1. F. de contr. empt. 


V. 
5. Sale m We may ſell a great many things at 
242 the ſame time, in one and the 2 
, and for one and the ſame Price, in groſs 
and by the bulk; as if we ſell all the 
Goods that are in a Shop, or in a Ship, 
all the Corn that is in 2 Granary, or all 
the Wine that is in a Cellar<. 


* Univerſum quod in horreis erat poſitum. J. 2. 
C. de per. & com. rei vend. Si omne vinum, vel oleum, 
vel frumentum, vel argentum quantumcunque eſſet 
uno pretio venierit. J. 35. §. 5. F. de contr. empt. 


VI. 
6. Sale by Proviſions, or other things which are 
Nur, counted, weighed, or mcaſured, may be 
| I ; 


empta eſſet, conſtat non eſſe ſub conditione diſtrac- 


ſold either in grofs or by the bulk, forme, and 
ond the ee As Nn the rate . 
of ſo much for every. Piece, for every | 
2 for every Zuſhel, or other Mea- 

* Quod fi vinum ita venierit, ut in 3 
r 

ut in ; mY 

TER Grex in ſingula or- 
pora. d. I. G. 6. e 


VII. 


When Proviſions, or other Commo- 7. How 
dities are 1 _ = Sale is en 
perfect at L me that the 1CS % Retail 
are agreed about the Goods, > 
Price, as in the Sale of other things; 2/4. 
becauſe it is known preciſely what is 
ſold. Bur if the Price is regulated at the 
rate of ſo much for every Piece, for e- 


very Pound, and for every Meaſure the 


Sale is not perfect bur as to fo much as 
is counted, weighed, meaſureds. For 
the delay to count, weigh, and meaſure, 
is as it were a condition Which ſuf 
or — 12 till it be known by that What 
is ſold. e 


3 Si omne vinum, vel 3 frumentum, 
argentum | z» uno pretio ve- 
nierit, — a in ceteris rebus. 
fi vinum ita venierit, ut in ſingulas amphoras: item 
oleum, ut in ſingulos metretus: item frumentum, 
ut in ſingulos modios: ĩtem argentum, ut in ſingu- 
las libras, certum pretium diceretur : queritur quan- 
do videatur emptio perfici : Quod ſimiliter ſcilicet 
quæritur & de his quz numero conſtant : fi pro 
numero pore, pretium fuerit ſtatutum. . Sa- 
binus & Caſſius tune perfici emmptionem exiſtimant, 
cm adnumerata, admenſa adpenſave fint. l. 35. 
. ff- de contr. empt. See the fifth Article of the 
enth Section. X | 


VIII. | 
The things which the Buyer reſerves 8. Sale «p- 
for ſight and tryal, altho' the Price been a. 
agreed on, are not fold till after the 
Buyer 1s ſatisfied with the tryal, which 
is a kind of Condition, on which the 
Sale depends b. But it the Sale is alrea- 
dy accompliſhed under this Reſervation, 
that if the Buyer is not content with 
the thing ſold within a certain time, 
the Sale ſhall be diffolved ; it will be a 
condition the event of which will annul 
the Sale, which in the mean while is 
held to ſubſfiſti. 

Alia cauſa eſt deguſtandi, alia metiendi, guſtus 
enim ad hoc proficit ut improbare liceat. l. 34.5. 5. 
F. de contr. empt. - | | 1 

i Si res ita diſtracta fit, ut fi diſplicuiſſet, in- 


tam, ſed reſolvi emptionem ſub conditione. & 3. F. 
de cory, empt. Si quid ita venierit, ut nifi placue- 
rit, inter prefinitum tempus redhibeatur : ea con- 
ventio rata habetur. J. 3 1. f. 22. . de adil. ed. See 
the thirty- eighth Article of the eleventh Section. 


IX. What- 


Of ibe Cox Tn or Sas. Tit. 2. Sect. 35. 69 


nen Whatever makes a of the thin 
2A ſold, or is an ws "lay is includ 
are inclu- 
ded in the 
Sale. 


the Trees which are in a Ground, the 
ing Fruits, the * which 
are in a Vi , the Keys of a Houle, 
the Pipes which convey water to it, the 
Services, and whatever is fixed to the 
Houſe with, a deſign that it. ſhould: re- 
main there for ever, and the Acceſſories 
of this kind, make a part of that which 
is ſold, and belong to the Purchaſer/. 


 Fructus. 


tes pars fundi videntur. J. 44. 


' devei wind; Fructus emptori cedere. I 13.9. 10. 


| de ail; empi. & v Aidibus diſtractis, ea efſo 
xdium- ſolemus dicere quũg quaſi pars zdium, vel 
propter zdes habentur. 4. I. 13, H. a. Pali qui vi- 
nem cauſa parati ſunt, antequam collocentur, fundi 
non ſunt. Sed qui exempt! ſunt, hac mente, ut 
collocentur, fundi ſunt. wg ra. de act. empt. 
& vend. Labeo generaliter {cribit, ea quz perpe- 
tui uſus cuusd in adificiis fant, wdificii eſſe. 1. 
17. 8. 7. 

See upon this and the following Article, the 
a Article of the firſt Section of the Title of 


X. 


jp +. Edifice, bur whole uſe is an Acceſſory 
life which do it, as the * and Buckets belong- 
are inclu- ing to a Well; t 

ded m the its Vaſe, and other things of the fame 
Sale. kind; and likewiſe theſe things which 
| have been ſeparated from the Edifice 
with intention to fix them to it again, 
are Acceſſories, and are included in the 
Sale; but not ſuch things as were in- 
tended to be fixed to it, and never were 
actually fixed. And in order to make a 
particular judgment of the caſes in which 
all theſe of Acceſſories enter into 
the Sale, or do not enter; it is neceſ- 
fary to conſider the circumſtances of 
the uſe of thoſe things, of their deſti- 
nation to that Uſe, of the place where 
they are at the time of the Sale, of the 
condition of the Places that are ſold, 
and above all that of the Intention of the 
Contracters, thereby to diſcover what 
they intended ſhould be comprehended 

in the Sale, and what not =, 


= Caſtell putea, opercula puteorum, 
epitonia fiſtulis applumbara : aut quæ terra continen- 
tur, 


L. 17. F. 8. |. de ad. eme. & vend. | 


edificit ſunt: at quz parata fimt ut imponantur, 
non ſunt edificit. 4. J. f. 10. Semper in ſtipulatio- 
nibus, & in cæteris contractibus id ſequimur, quod 
sctum eſt. J. 34. F. de reg. jur. Quod factum eſt 
cumin obſcuro fit, ex affectione cujuſque capit in- 


: N 1. 168. F. 1. end. Sce the eighth Ar- 
ticle of the ſecond Section of Covenants. 


in rhe Sale, unleſs it be reſerved. Thus, 


without mentioning whether the choice 


10. Things Things which are not fixed to the 


e Cocks of a Fountain, 


quamvis non ſint affixa, ædium eſſe conſtat. 


Ea quæ ex ædificio detracta ſunt, ut reponantur, 


XI. 


The Acceſſories of Moveables, which 11. 4+ 
may be ſeparated from them, are included /ors of 
in the Sale, or are not included, accord- Ne. 


TT Yo 


ing to the circumſtances. Thus, a Horſe 


being expoled to Sale without his Har- 
neſs, the Buyer will only have the bare 
Horſe; and if he is offered to ſale with 
his Harneſs on, the Buyer will have all, 
unleſs in both caſes it has been other- 


wiſe agreed on". 


ti optime ornata vendendi causa fuerint 
8 emptoribus tradentur. J. 38. . de 
4d. ed. 


Vendendi autem caus4i ornatum jumentum videri 
Cxlius ait. non fi ſub tempus venditionis, hoc eſt 
biduo ante venditionem ornatum ſit ſed ſi in ips1 
venditione ornatum fit, Aut ideò inquit venale 
cum eſſet, fic ornatum inſpiceretur. J. J. 38. F. 11. 


XII. 


If a Sale is made of one or other of 12+. the 
two things, as of one of two Horles, Sale of. one 
thmgs, the 
Or Buyer, the choice be- 

ie which of the two he longs to 
leaſes o. or he is in the place of a {he Seller. 
8 and conſequently may give that 
which is of leaſt value p. | 


ſhall belong to the Seller, 
Seller may 


Si emptio ita facta fuerit, eſt mihi emptus $ti- 
chus, aut Pamphilus: in poteſtate eſt venditoris, 
uem velit dare, ſicut in ſtipulationibus. J. 34. F. 6. 
. de COUT, em. > | 
See the fifteenth Article of the Seftion of the 
Title of Covenants and the ſeventh Article of the ſeventh 
Sedtion of this Iuly. 
XIII. 
Since it often happens that the Poſ- i;. af 
ſeſſors are not the right Owners of what % **- 
they poſſeſs ; and that likewiſe the Pur- DE fer- 
chaſers may not know whether the Sell- ., 
ers are, or are not, the true Owners ot 
the things which they ſell; it is natural 
that one ſhould have power to ſell a 
thing of which he is not Maſter; and 
the Sale ſubſiſts till the true Owner 
makes his right appear, and diſſolves the 
Sale 4. 


1 Rem alienam diſtrahere quem poſſe nulla dubi- 
tatio eſt: nam emptio eſt & venditio, ſed res emp- 
tori auferri poteſt. J. 28. F. de contr. empt. 


4 
* * 2. $25 


TE QT. TY; 
Of the PRICE. 


The CONTENTS. 


1. The Price of the Sale can be nothing 
elſe but Money. | 

2. If inſtead of the Price agreed on, the 

Seller 
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Seller receives another thing in Pay- 


ment. 
Pe * of one and 2 
ale. | 
4. Price uncertain, and unknown. 
5. The Price of Sales is arbitrary. 


| . 
1.7he Price HE, Price of the Sale can never be 
of the Sale any other thing than Current Mo- 
da elf hey, which makes the Eſtimate of the 
but Money. thing fold z and if for the Price any other 


| thing is given, or any work done; it 


will be either an Exchange, or ſome 
other Contract, but not a Sale *. 


* Emptionem rebus fieri non poſſe pridem pla- 
cuit. I. pen. C. de rer. perm. 


Pretium in numerata 


5. 2. inſt. de mt. & vend. 


« 
2. F. Altho' a Sale cannot be made but by 


ſtead of the fixing the Price in Current Money, yet 


7 the Contracters may by the ſame Con- 
Seller re. tract agree to 8 in payment of the 
ceives ano- Price of the Sale, either Moveables, or 
ther thing Debts, or other Effects. And in this 
in payment. caſe there are as it were two Sales, 
which it is neceſſary to diſtinguiſh. The 
_ firſt is, where the Price is not paid in 
ready Money; and the ſecond, is that 
in which he who owes the Price, is as it 
were the Seller of that which he gives 
to diſcharge himſelf of the Price d. But 
altho' there are two Sales in effect 
which are tranſacted between the ſame 
perſons; yet to avoid the multiplicity of 
acts, they are conſidered as one only 
act, in which the two Sales are con- 
founded, the ſecond Sale being eclipſed 
under the firſt. Thus, by contracti 
the Ideas which 4 any 4 
the two are taken for one alone . Be- 
cauſe it happens that the ſame Sum of 
Money makes the Price of both Sales, 
and that each Buyer diſcharges himſelf 
of the _— of that which is fold to 
him without giving Money, by givin 
in lieu of 4 Price, the Thing * 
he ſells on his part. 


„ This is a conſequence of the preceding Article. 
© Nam celeritate conjungendarum inter fe actio- 
num, unam actionem occultari. J. 3. F. 12. F. de 
donat. inter vir. ( u. : a 
There happens often ſuch like occa ſons of confounding 
two acts into one, even among divers Contracters. Thus, 
for example, if any perſon having a mind to gide to ano- 
ther a Sum of Money, orders the Money to be carried to 
him by a third 92 who is his Debtor; the ſame act 
of the delivem of the Money which this Debtor makes to 
rhe Donee, will conſummate both the Deed of Gift, and 
the Payment of the Debt, V. d. F. 12. 


Ik: + 


2. Vue or There is only one Price of the Sale, 
| I 


theſe Sales gula 


when one thing alone is bought, or mwe Prices 
many thi be the bulk. But when T = 4 
1 a t by Number, Weight, 
or Meaſure, cach Pi each Pound, i 
each Buſhel hath its price, according to 

the agreement d. 


* See the ſocth Article of the Seftion, and the 


1 


e IV. | 

The Price of the Sale is almoſt always ,. ric 
certain and known; but it may happen fan, 
that it may be uncertain and unknown : #4 
as if it is referred to a third perſon to 
adjuſt the Price, or if the Buyer gives 
for the Price, the Money which he ſhall 
make of ſuch a bufinels. In theſe and 
ſuch like caſes, the Price will not be 
certain and known, but by the Eſtima- 


tion, or other Event, which ſhall fix 


ic. 

Certum eſſe pretium debet. Alioqui, ſi inter 
aliquos ita convenerit, ut quanti Titius rem æſti- 
maverit, tanti fit empta ſiquidem ille qui no- 
minatus eſt, pretium definierit, tunc omni modo 
ſecundum ejus æſtimationem & pretium perſolvatur, 
& res tradatur. F. 1. inftit. de empt. & vend. I. wr. 
C. de cuntr. mt. Hujuſmodi emptio, quanti tu 
eum emiſti, quantum pretii in arca habeo, valet. 
Nec enim incertum eſt pretium tam evidenti ven- 
ditione. Magis enim ignoratur, quanti emptus fit, 
quam in rei + om I 5 §. 1. F. de 
contr. V. 4. 7. J. 1. . Wir, F. de contr, emit. 
See 3 She Gk onion of Co- 
venants. 


V. 


There are ſome Commodities of 5. The 
which the Price may be regulated for Price of 
the Publick Good; as it is, for exams $a 3 

le, in Bread, and other things in ſome oy 
untries. ' But ſetting aſide theſe Re- 
tions, the Price of things is unde- 
termined. And ſince it ought to be 
differently regulated according to the 


different qualities of the things, and ac- 


cording to the plenty or ſcarcity both 


of Money, and of the Commodities, the 
ceaſineſs or difficulty of the Carriage, 


and the other cauſes which increaſe or 
diminiſh the value; this uncertainty of 
the Price makes an extent of more and 
of leſs, which requires that the Seller 
and Buyer ſhould adjuſt between them- 
{elves the Price of the Sale. And the 
injuſtices in the Price are not reſtrained, 
except in ſo far as has been remarked in 
the beginning of the third Section, 


Cura carnis omnis ut juſto pretio præbeatur, 
. I. 1. §. 1 1. F. de off. 
47. . 5 | e 
K* * ſolum quod paulo minore pretio, fundum 
venditum ſignificas, ad reſcindendam venditionem 
invalidum eſt. J. 8. C. de reſc. venl. _ 


SECT. 


8 8 
e 


CE en or SHE. Tit 2 Sedt. 6 


unil that event. And in the Mean Giſere, th 


+ SECT. 1 


ergo 2405 NS, and other 
- Falls; in 6 Contract of Sake. | 


The CONTENTS. 


1. We maj, 048 i the Coptraft of Sale re 
_ what Paſtions we will. 
2. Effef o 4.4 the condition on which the 


3. N of . Condition which diſſolves 


4 The Pe bath irs effeft according 


10 arr 
—Y The oft of the F the Farmft , when there 
Pay ful of of A in the Com 


Sale what 


Clauſe of N 
2 7 3 


Padtions we Pactions that are law ful. Such as Con- 


will. 


ditions, Clauſes of N , a Power of 


Redemption, and others*. 


* In Sales which are 


as which 


_ * Loy the ſicond tie of tho Seftion, and the 


3 A r re of Coun 


of c0 NDITIO NS. 


E Rules touch Conditions in 

| Sales, are the fame with thoſe 

ich have been explained in the fourth 
Section of the Title of Covenants d, to 
which we need * add the following 


Rules. 


lkfilled, the Sale is — hath 
che effects which it ought to produce®. 


accompliſhed, and 
which may be diffolved by the event of 
a condition, the Buyer — Maſter 


a Brine? ar to 


| Jet poſſeſſes, enjo 


Fase bot ; aud makes 
own e preſcribes 
t E 


ewile, bu iption is of no 
RE. to the 3 of the perſon 


who is to become by 8 event 


of the Condition“. 


a 3 hoe Lune. G tyehore allata conditione 
5 uz ſub — — 


endi 
— by hunc, ora Go Sas 2 of Ju 2 


F. Teo, © ana hows. 6 41 
*. 


=D 3 


W <on 


71 


Penny is at it were a 4. The Exr- 
Pledge wh c which che the Page er gives to + you e 


the Seller | in Money, or 3 other 
thing; whether it 4 to ſignity more 


pony n= . 1h omg 


be in place of payment of z pan of 
e Party who fhall 


to be recovered of t 


fail to perform * articles of the Salc. 
Thus the Earneſt 2 in the Sale has 
the effect which the parties bave agreed 


it ſhauld have. 


* Qued ſpe urbhæ nomine e 
nos e permet. quaſi fine arrha conventia nihil 
K {ed ut evidentiùs probari paſſit conveniſſe 

ctio. I. 37. F. 44 contr, amps. Quad arrhe u- 
atk dn tur argumentum eſt emptionis & venditio- 
nis contrectæ. in. de emmpe. 9 See the fol 


lowing Article. 


dd V. 
If there be no expreſs 
which regulates the los 


cording 20 
. 


ecment 5. The ef- 
ich the r 9 te 


Earneſt ſhall have inſt ah arty 22, : 
who ſhall fail in . the pon 3 


tract of Sale; if it is the Bu 


he ſhall ard of it in 


loſe his Earneſt. And if it b the Seller, O- 


he ſhall give back the Earneſt, with as” 


much more f. 


F Is qui recuſat adimplere contractum, ſi quidem 
eſt emptor, perdit quod dedit: fi verd venditor, du- 


plum reſtituere compellitur : licet fuper arrhis nihil 


expreſſum eſt. 0 de empe. & vend. In poſterum 
ſi quæ arrbæ ſuper facienda emptione cujuſcunque 
rei ſunt, ſive in ſcriptis, fave fine ſcriptis, li- 
cet non fir ſpecialiter adjectum, quid ſuper iiſdem 
arrhis non procedente contractu fieri aporteat : ta- 
men & qui venderc pollicitus eft, venditionem recu- 
fans, in duplum eas reddere cogatur : & qui emere 
pactus eſt, ab emptione recedens, datis à fe arrhis 


cadat, repetitione carum n 4.17. # f. C. 


de fid. inſtr. 

Of the Clauſe of NULLITY in 
cafe of Non-Payment. 

T is an uſual 


act. 


reement made in Clauſe of 


Contracts of Sale, that if the Buyer Nulliy. 


oes not pay the Price at the time ap- 
pointed, 
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0 the changes of wp 
9% A Loſs, e 


cruing thereby bels to the Sel 
tr, or 10 the Buyer. 51357 f 03 


v1 T often happens that bende th 81. 
the 1 is intirely conſumtnated, . ſeveral e- 


e 


—— change the ſtate of thething fold; 
make it better, or worſe, augment or 


diminiſh itz and even that the — 
ril either thro' its own na 

ſome caſual . ſince iſ 

occaſion Profit, or Loſs, which 

regards differently either the Seller, or 


Buyer; proviſion is made for adju © 
that matter . by ne nin? which 


4 low. 


The CONTENTS. 


1. The changes before the accompliſhment ' 


of the Sale, regard the Seller. 
2. The changes after the Sale regard the 
Buyer. 


3. The changes which happen a frer the 


Seller is in delay for not delivering | 


the thing, are at his peril. 
4. If both are cf delay. 


5. Of things ſold by Number, Wigs, 


or Meaſure. 

6. Sale upon trial. 

7. If in the Sale of one of two things, 
the one happens to periſh. 

93 * the thing periſbes before the event 

of the condition which ought to 
accompliſh the Sale. 

9. If in the ſame caſe the thing is dimi- 
niſhed, or becomes better. 

12. It does not depend on the perſon who 
ought to perform a condition, to 
take advantage by his not perform- 
ing it. 


the changes, which make the thing 
| boote upon to be his, 


r3- 8 


eee ge, Fre. 


e muſh. bold 16 — A 
14. What is to be confi 


All the hangs whit which appr — 2. The 
the Sale is accompliſhed — ae, 
And if the thing nd th 
fore the delivery, he bears the loſs,” and 


is py Sh 
And he reaps the profit uit iſe of 1 


For after the Sale, x COT th 


gs 


keeps poſſeſſion of P w wi the 
Buyer's conſent, and with deſig to to re- 
ſtore it to him. 


> Periculum rei venditæ ſtatim ena 
2 hoo 1 


Aue the Buyer is not properly made Maſter of the 
, dope wr oe Kink of ce 
he bes wh aye er, er the Dil 
For the Contra being faniſhed, it has this ef- 
nd I i pos wh cy 

the Seller poſſeſſes it only precari- 


If the change . diminiſh the 3. 1. 
thing ſold, or which deſtroy it, between chouge 


the time of Sale ad the Debra hap- w * 
penłe 


n 


Of the CoxrxBer or SRE. Tit. a. Seck. 7. 73 


fe aſter the Seller is in ful for nor de 
vering 


himſelf for his delay, in 
g it in duc time. 

Mdilis, cam in via publica 
CONCidito—— ſi deque traditi eſſent. 


traderen- 
12. G 14. f. 4 
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If the deli of the thing being 
2 delay'd by the fault both of the Seller and 
5 — * there 44 a 1 8 4 which 

ens the thing ſold, or which deſtroys 

it altogether; the Buyer cannot char 
the Seller with delay, ſince he himſelf 
being in delay, either by reaſon of his 
abſence, or becauſe of ſome other hin- 
drance, or even thro” his negligence, he 
cannot ſay that the Seller ought to have 


delivered the thing to him. But if the Sell- 


er having been in delay, offers afterwards 
to deliver the thing, matters being ſtill 
entire, and the Buyer delays to receive 


it; or if, on the contrary, the Buyer 


having been in delay, and afterwards 
uſing his dili the Seller does not 
deliver the thing; the changes which 
have happened during the laft delay, will 
fall upon him. who has been in 
_ or the thing's not being deliver- 


4 $i & per emptorem, & 1 mora 5 
iſſet, quominus vinum præberetur, & traderetur, 


exolvere, æquum eft, poſteriorem moram venditori 
4. 17. f. de per. G. v. 
| v. 


In the Sales of things which are (old 5. of clay + 
1 Number, Weight, or Meaſure, all 
e 


the diminutions, and all the loſſes which . 
happen before the thi are counted, „ atrafure . 


weighed, or Seien Bl upon the Sel- 
ler; — until 5 Ce is 1 
And th _ which happen - 
wards regard the Buyer *. 


* Priuſquam admetiatur vinum, prope quaſi non - 
dum venit. Poſt menſuram factam. venditoris de- 


ſinit effe periculum. J. 1. C. F. & pr. & com. 
Ser the ſeventh Article of the fourth Section. 
a 44 lbs | 
If a thing is fold trial for a cer- 6.Sav »p-" 


tain time, on condition that it ſhall not“ 
be ſold, but in caſe it pleaſes the Buyer; 
all the changes, and the profit or loſs 
which happen before, or during the 


time of trial, the Sale not being as yet 
accomplithed, will accrue to the Seller, 


WH who is {till the Maſter (. 


Si mulas tibi dedero, ut experiaris: & ſi placu- 
iſſent emeres, ſi diſplicuiſſent, ut in dies ſingulos 
aliquid præſtares, deinde mule 4 graſſatoribus fue - 
rint ablatæ, intra dies experimenti, quid eſiet præ- 
ſtandum? Utrum num & merces, an merces 
tantum ? Et ait , interefle utrum emptio ja m 
erat contracta, an futura, ut ft facta, pretium pe- 
tarur, fi furura, merces petatur. I. 20. F. 1. F de 
prefſe. verb. d. l. in prine. Si quem queſtum fecit is 
qui experiendum quid it, veluti ſi jumenta fu- 
erint, eaque locata fint, idipſum præſtabit ei qui 
experiendum dedit. Neque enim ante eam rem 
quæſtui cuique eſſe oportet, ptiuſquim periculo 
ejus it. I. 13. 6. ay et; | 
VII. 


If of two things one is ſold, whe- 7. 17 = 
ther the choice be left to the Seller, or _— 
Buyer, and after the Sale one of the of 


this, the 


two periſhes, during the delay regulat- „ ba 
ed 2 choice the Seller * . 
to give the other, altho' it ſhould bap- 
pen to be the beſt; for he owes one of 

the two. And if both periſh, the 

Buyer owes nevertheleſs the Price; for 

had it not been for this Engagement, 

the Seller might have rid himſelf of 

both the things; and that which the 

Buyer was to have had, is loſt to hims. 


* Si empt'o ita facta fuerit, eſt mihi emptus 
Stychus aut Pamphilus ; in poteſtate eſt venditoris 
quem velit dare, ſicut in ſtipulationibus : ſed uno 
mortuo, qui ſupereſt, dandus eſt. Et ideo prioris 
periculum, ad venditorem, poſterioris ad emptorem 
reſpicit. Sed & fi pariter deceſſerunt, pretium de- 
bebitur : enim utique periculo emptoris vixit. 


 Idem di m eſt etiam ſi emptoris fuit arbitri- 


um, quem vellet habere. J. 34. F. 6. F. de car. 
empr | 
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ing it. 


8. if the In the Sales of which the accompliſh- 
127. on a condition, if the 
2 th 

the con- Of h 
dition which Seller's, al 
onght to a. come to 


the condition ſhould 
ards. For he was 
compliſhrbe ſtill the Maſter of it, and the thing be- 
_ deſtroyed, it cannot any more be 
fold. And in fine, it was underſtood by 
the Contracters, that that was only fol 
which ſhould be in being at the rime 
that the condition ſhould come to paſs". 


» $i ante ia æſtimata deperierint : 
an mulieris damnum fit? Et hoc conſequens eſt di- 
cere. Nam cum fit conditionalis venditio, pen- 
dente autem conditione mors contingens extinguat 
venditionem, conſequens eſt dicere mulieri periſſe, 


= nondum erat impleta venditio. J. 10. f. 5. F. 


45 922 . | 
9. if mthe If in the ſame caſe the thing is not 


ſame caſe deſtroyed, but diminiſhed; and the con- 


the thing dition comes to paſs, which accompliſhes 
# the Sale; the loſs ſhall fall upon the 
comes ber- Buyer i. For the Seller has been obliged 
tor. to. keep the thing for him, until the 
event of the condition. And 8 
this event makes the Buyer Maſter o 
the thing, he ought to bear this loſs in 
the ſame manner as he would have reap- 


ed the benefit of the changes, Which 


would have made the thing betterl. 


Si extet res (vendita ſub conditione) licet dete- 
rior effecta, poteſt dici eſſe damnum emptoris. I. 8. 
F. de per. & com. r. v. | 

gecundùm naturam eſt commoda cujuſque rei, 
eum ſequi, quem ſequuntur incommoda. J. 10. F. 
de reg. jur. 


X. 


10, h b When a condition is put in favour of 
not depend one of the Contracters, or that it may 
an the per turn to his advantage, if this condition 
fer 3 on the deed of the other party, 
Sm a either in part or in whole, the perſon 


condition, o Who ought to fulfil the condition is not 


raleadvam at liberty to fail in the performance of 
rage Z As this ement, that he may take ad- 
oper vantage therefrom to the prejudice of 
the Party whoſe intereſt it is that the 
condition be fulfilled. Thus, for ex- 


ample, if in a Sale made on condition 


that the thing ſhould be delivered on a 
certain day, and in a certain place, it 
happens in the mean while that the thing 
increaſes in price, it does not depend on 


the Seller to annul the Sale, and to keep 


that which he had ſold, by failing to 
deliver it on the day, and at the place 
appointed, that he may make advantage 
of this change; for it was the Buyer's 
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N before the event 
ition, the loſs ſhall be the 


be void; if it h 


. 4 þ » ; | | | 


fulfilled. And if, on the contrary, the 
thing diminiſhes in price, it does not de- 

on the Buyer to hinder the effect 
of the Sale, by abſenting himſelf at the 
time, and from the place where the 
delivery was to be made; hecauſe it was 
the Seller's intereſt that the Goods 
ſhould be delivered. Thus, in a Sale 
made on condition that if the Buyer does 
not pay at the time fixed, the Sale ſhall 
bir ate Bngy in the mean while 
that the t iniſhes in its price, it 
does not —— 2 the Buyer — 
the Sale by failing to make payment, 
that he may thereby avoid taking the 
jr, and bearing the loſs : For this 
condition was in tavour of the Seller, 
and not of the Buyer u. 


® Quod favore 2 conſtitutum eſt, qui - 
buſdam caſibus ad læſionem eorum nolumus LY | 
tum videri. J. 6. C. de legib. | 4k 
Nam legem commiſſoriam, que in venditioni- 
bus adjicitur, ſi volet venditor exercebit, non etiam 
invitus. I. 3. F de leg. mi. See the nineternth 
Article of the fourth Section of Covenants. 


XI. 


In all forts of caſes, Where che ching 11. Ele 


ſold periſhes, or becomes worſe by the c hα + 


fault of the Seller, or Buyer, he whoſe** /**"7 


4 
fault has occaſioned” the loſs, oupht to yy 
bear it, and to blame himſelf for it n. . 


„ Quod quis ex culpa ſua damnum ſentit, * 

inteligur — —* I. 203. F. 3 
XII. 

We muſt not reckon among the 12. The 
changes which happen to things ſold un- F Le. 
der condition, the Fruits and Revenues 5 4 
which they may produce. For they be- Maſter at 
long always to the perſon who is er the time 
of the thing at —— they are ga- %) are C4. 
thered, although it happen that by che“ 
event of the condition he is no longer 
Maſter of it. Thus in the Sales: of 
which the accompliſtiment depends on 
a condition, the Fruits do in the mean 
while belong to the Seller; altho' if the 
condition happens which ought to ac- 
compliſh the Sale, the Lofs and the 
Gain, which may fall out in the mean 
while by the changes of the thing ſold; 
belong to the Buyer. And in the Sales 
which are n and which may be 
annulled, by the event of a Condition, 
the Fruits in the mean while belong to 
the Buyer; altho' if the condition ap- 
pens which diſſolves the Sale, the Los. 

2 Gain MICH 1 accrue from the 

changes of thing ſold; regard the 

Seller o. Becauſe in al theſe caſes, the 

changes that happen to the thing regard 
| 5 th 
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: the perſon who is to be Maſter of it, 
and he ought to have it in the condition 


in which it is; but the Fruits and other 
Revenues which fell due before the 

event of the r 1g os been ſe- 
parated from the thing ſold, they remain 
with him who waz at that time Maſter 
of the thing. | 


Si quidem hoc actum eſt ut meliore alhta con- 
ditione, diſcedatur; crit pura emptio, quæ ſub con- 
ditione reſolvitur Sin autem hoc actum eſt, ut 
perficiatur emptio, niſi melior conditio offeratur, 
crit emptio conditionalis. Ubi igitur ſecundum 
quod 0 pura venditio eſt, Julianus ſcribit. 

hunc cui res in diem addicta eſt, & uſucapere poſſe, 
& fructus, & acceſſiones lucrari. J. 2. F. dem diem 
add. Ubi autem conditionalis venditio eſt, negat 
Pomponius uſucapere eum poſſe, nec fructus ad 
eum pertinere. J. 4. . See the text of the twen- 
tieth Law, F. 1. ff. de præſcr. verb. already quoted on 
the ſixth Article of this Section. | | 


| NS 

13. If the If there is any A emt in the Con- 
parties have tract of Sale which derogates from the 
regulated iy preceding Rules, and which obliges 


in either the Seller, or Buyer, to bear the 


tbe Loſs loſs which naturally did not belong to 
/hall fall, him; they muſt ſtick to the Agree- 
For every one may renounce 
bolt. hat is for his own advantage a. 


p Si venditor ſe periculo ſubjecit, in id tempus 
periculum ſuſtinebit, quoad fe ſubjecit. J. 1. fe | 
per. & com. Si in venditione conditionali, hoc ip- 
ſum conveniſſet, ut ves periculo emptoris ſervare- 
tur, puto pactum valere. J. 10. ed. | 

* Omnes licentiam habent, his quæ pro ſe in 
ducta ſunt, renuntiare. JI. 29. C. de pad. I. 41. V. 
de min, See the fourth Article of the fourth Sec- 
tion of Covenants. | 


XIV. 


14. Wiat It follows from all theſe Rules con- 
js to be con- m— the changes that happen to the 
ſed, “thing ſold, that in order to judge who 
judge who Wght to bear the Loſs, or reap the 
ought to Profit, it is neceſſary to conſider what 


bear the the thing is which is ſold, and what en- 


| leſs, and ters into the Sale: if the Sale be per- 


par Fa tected, or not: if it is pure and ſimple, 
or conditional : if the Sale being once 
accompliſhed, it is afterwards diflolved - 

if there is any delay in the delivery : if 

any Fault has given occaſion to the 

change : and the other circumſtances, 

in order to know by the ſtate of things, 

who was the Maſter at the time of the 
change, or who, without being Maſter, 

ought to bear the Loſs, or reap the 


Profit r. | 


Neceſſariò ſciendum eſt, quando perfecta ſit 
emptio, tunc enim ſciemus cujus periculum fit. 
Nam perfecta emptione periculum ad emptorem 
reſpiciet; & ſi id quod venierit appareat quid, quale, 


F fir, ſit & pretium, & pure venit, &c. I. 8. 


de per. & com. See the eleventh Article of the 
firſt Section of the Loan of Money. 


Of the ConTract oF SALE. Tit. 2. Sect. 8s. 75 


SECT. vm. 
Of Sales that are null. 


Y Sales that are null is meant thoſe ;;;,, c:;, 
which never did ſubſiſt; whether we 23... 
it be becauſe of the Incapacity of one 
of the Contracters; or becauſe the thing 
fold is not Vendible, or thro' ſome Vice 
in the Sale, as if it be contrary to Law 
and Good Manners : or thro' ſome de- 
feet, as if the Sale ought not to take 
place, but upon the exiſtence of a Con- 
dition which docs not happen. 
All the Cauſes which annul Cove- 
nants in general, do likewiſe annul Sales, 
purſuant to the Rules which have been 
explained in the fifth Section of the Ti- 
tle of Covenants; and it will be ſuffici- 


ent here to take notice of the Rules 


that are peculiar to Nullities in Sales. 


[In England, no Mantors, Lands, Tenements, or 
other Hereditaments, can paſi, alter or change, from 
one to another, whereby any flate of Inheritance or Free- 
hold ſhall be made, by Bargain and Sale, milf; it be 
by Writing indented, ſealed and involled in one of the 
King's Courts of Record at Weſtminſter. Stat. 27. 
Hen. 8. cap. 16.] | | h 


Of Perſons who can neither ſell nor 
yh buy. 


T was forbid by the Reman Law, to 
I thoſe who were in any publick Ot- 

ce, to purchaſe in the places where 
they exerciſed their Juriſdiction, either 
Lands, or even Moveables, during the 
time of their Adminiſtration, withour 
exprels leave to do it; ey it was 
in what they conſumed for Diet and 
Cloathing. And the ſame Prohibitions 
extended likewite to their Domeiticks®. 
But in France, Offices being perpetual, 
the Officers may purchaſe of any per- 
ſons that are willing to ſell; = uch 
like Prohibitions with reſpect to them 
are limited to the Purchaſes of Eſtates, 
or Rights, litigated in the Courts of 
which they are Judges, and to other 
Acquiſitions which they may have ex- 
torted by Concuſſion, or any other 
Miſdemeanor b. . 


L. un. Cod. de contract. Fud. d. I. F. 2. & 3 
J. 46. l. 62. F. de contra. empt. l. 46. §. 2. de jure 
fiſct. SS 
> By the Ordinances of St. Lewis in 1254. of Phi- 
lip the Fair in 1320, and of Charles VI. in 1388. 
it is prohibited to all Bailiffs and Seneſchals to purchaſe 
Immoveables, during the time of their Adminiſtration. 
mary Ordinances, it is prohibited to Officers, and 
Perſons of great Power and Authority, or who have an 
privilege of having their Cauſes tried only before certain 
Judges, to 2 of Sales, or Aſſignments of Rights, 
2 in 
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other. And all Juden, Advocater and Proflers ave 
N . s of lui- 


giows Rights, See the Ordi * in Sy 
of Francis I. 5 Lewin Ch. 12. 2 5 Bf 
11. n 1498. Art. 3. ＋ m 


74. ax 


The CONTENTS. 


t. Tutors and Guardians cannot buy the 
Goods of thoſe who are committed 
to their Care. 

2. Faftors are under the ſame Incapacity. 

3. The Heir burdened with a & ani: 
tion. 


4. Minors and others. 


F. Things Publick. 

6. Things conſecrated z Immoveables be- 
longing to Churches, and np 
tions. 

4 An Eflate entailed. 

. Dower Lands. 

9. . of which the Commerce is for- 

bid. 

10. Sales null through the default of a 
Condition. | 

Error in = Contratters. 

* Error in t n. 0 the Thi 
a. 7 f ing 

13. Fraud and Violence. 


I. 


1. Tietors Utors, Guardians, and other Ad- 
and Gu. miniſtrators, can purchaſe nothing 
_ w_ ;, of the Goods of Minors, and other Per- 
wy ** ſons who arc under their charge; nei- 
theſe 

. by the interpoſition of other Perſons . 
their care. Nuke, Ar ga pilli emere non Idemque 
ad ſimilia, id = ad curatores, KC. 
15 32 conty, empt. Si (tutor) per inter- 
nt; rem pupilli emerit, * cauſa 
Fg 1 I nullius momenti ſit, quia non bona 
fide vidererur rem geſſiſſe. . 5. H. 3. F. de auth. & 
©. tur. Si filius tutoris vel quæ alia perſona juri 
ejus ſubjecta, emerit, idem erit atque i ipſe emif- 

JT 


— II. 
2. Fader Factors, and thoſe who are entruſted 
are ande with the Care of the Affairs of others, 


the ſame in cannot purchaſe the Goods of thoſe. 
capacity. whole affairs are committed to their ma- 


ement b, unleſs they purchaſe them 
of the Owners themſelves. 


. id eſt ad 


The CIVIL LAW, . 


in order to carry the Parties from one Tribunal 10 an curatores 


ther directly in their own Names, nor 


Book I. 


& negotia aliena gerunt. 
4. L 34. Dre 


III. 


The reer who is burdened * 
with a Subſtitution, cannot ſell the Eſtate %* 


which he poſſeſſes only on condition to f _ 
reſtore <, + 


© Sancimus ſive lex alienationem inhibuerit, five 
teftator hoc fecerit, ſive patio contrahentium hoc 
admiſerit, non folum dominii 3 vel 
mancipiorum manumiſſionem prohibendarm : 
e AA de reb. al. n. al. 


IV. 


Minors, Madmen, Prodigals, and o- 4 Minors, 
ther os ae 000 dba Does the = . 
Adminiſtration of their Eſtates, cannot 

fell them: and their Sales are null d, if 

they have not been made in due form. 


« $i ſciens emam a eo cui bonis interdictum 
ſu— dominus non ero. l. 26. F. de cont. amps. 


Furioſus nullu 8. 
de — i The. f. 6 . 2 2.4 
Of Things which cannot be ſold. 
* 


Hatever Nature and the Laws 5. Thing 


or a Tow us, 
Sea-Porrts, 7 — 

"hes with Wet and Ditches of 
Towns, and all other Things which 
this common and publick Ule inca 


citates for Sale, cannot be ſold®. 


(Emi non poſſunt) quorum commercium non 
fit. Ut publica, que non in pecunia populi, ſed 


in publico uſu habeantur, Ut . Martius. 
b. 6. F. de contr. empt. 


VI. 


Things conſecrated, Immoveables be- 6. Nag, 
longing to Churches, and to Corpora- conſecrate: 
on, roMinors, Mad-men, declared Pro- — 

— and to other perſons who cannot - IAN 

ok of their Eſtates, cannot be ſold, churches, 
nor otherwiſe alienated, unleſs for ne- and Corpo: 
ceſſary cauſes ; and the formalities pre- 19%: 
{cribed in theſe kinds of 1285 muſt be 
ſtrily obſerved f. 


rr &c. J. 14. 
S Nov. 7. Nov. 120. Emi non 
2 6. F. de contr, empt. Tit. F. de reb. cor. 


1 10 C. de pred. & al. F. I. 21. 
C. - 1 


VII. 


# + Eſtate entailed, cannot be ſold, 
whilſt the Entail laſtss. 


entailed. 


VIII. The 


27 45 fre 


e 


F as 
8 25 


8. hr The Lands which a married Woman 
L. brings along with her in Dowry to her 
H cannot be fold, in the places 
where it is prohibited to alienate them, 
- unleſs it be in caſes that are excepted, 
and where the Rules preſcribed for 
| ſuch Sales, are obſcrved®. | 
Tun. F de Aral. |. m f, C. ei 
„nn 
Section of Dowries. | | 
2 Things of which the Commerce is 
the Sm. fold: Such as Arms to an Enemy, and 
e other Things of the like nature. 


1. . 1, 1. res 
A 1 


We have not ſet down lere among the Rules, tonch- 
ing Things which cannet be ſold, that Rule of the Ro- 
man Law, which prokibuts the Alienation of things that 
are lane, and anus all ſuch Sales, to when 


07 the ather Cauſes which annul 
Sales. 


X. 


10. Sales HE Sales of which the accom- 


2 er pliſhment depends on a Condition, 


FC. remain null, if the condition does not 


dition. come to paſs; and it is the ſame thing 


if the thing ſold periſhes before the 
condition happens}. 5 


iSi ſub conditione res venierit, ſi quidem defe- 
cerit conditio, nulla eſt emptio. J. 8. . de per. & 
com. 


XI 


11. Brer If the Seller and Buyer have erred, 
in the Ce ſo that it appears that the Seller meant 
'ratteri. to ſell one thing, and the Buyer thought 
of purchaſing another, the Sale will 
be null a. And much more will it be 
ſo, if the Seller ſold knaviſhly one Com- 

mo dity for another v. 


Si error aliquis intervenit. ut aliud ſentiat 
ta qui emit, aut qui conducit : aliud qui cum his 
oontrahit; nihil valet quod acti fit, I. 27. F. de obl. 
& ad. I. 9. Fd cour. empt. See the tenth Arti- 
cle of the Section of Covenants. 

" $ es, auro veneat, non valet (venditio) 
J. 14. in f. ff. de contr, empr. 


XII. 
12. Br If the Error is not in the Subſtance 
# the 9u4- of the thing ſold, but in its Qualities 3 


Of the Contract or SLK. Tit. 2. Sect. 9. 77 


we mult judge by the circumſtances, l of the 
whether the Sale ought to ſubſiſt, or Ts . 
not®. And this de on the Rules 

which ſhall be explained in the eleventh 
Section. 


VN . 9. & ſeq. F de ur. empe. 


XIII. EY Ob 


If the Sale has been tranſacted by 13. Fad 
Fraud, or Violence, it will be null; a4 
purſuant to the Rules "which ſhall be“. 
explained in the Title of the Vices in 
Covenants p. 


Si voluntate tua fundum tuum filius tuus ve- 
nundedit, dolus ex calliditate atque infidiis empto- 
ris, i debet: vel metus mortis, vel cruciatus 

is imminens _ ne habeatur rata vendi - 
tio. J. 8. C. de reſc. vend, 


** . a 


S 8 TS: 0: . 


Of the Reſciſſion of Sales, on account 
of the lowneſ? of the Price. 


1. Damage in more than half the Price. 

2. Time of Eftimation. | 

3. ln what manner the true Value is to 

| be eftimated. 

4. The Buyer has it in his choice, to give 
back the thing, or make up the full 

1 
7. This Reſciſſon is independent of Fraud. 


6. Reſtitution of the Fruits againſt the 


perſon who knows he has no good 
title to the peſſeſſion. 


N the Sales of Immoveables, if the 1. Damage 
Price be leſs than the half of the“ e 


real Value, the Seller may get the Sale 3 
to be declared void. i _—_ 


Rem majoris pretii, ſi tu vel pater tuus mi- 
noris diſtraxerit : humanum eſt, ut, vel pretium te 
reſtituente emptoribus, fundum venundatum reci- 
pias, authoritate judicis intercedente : vel, ſi emp- 
tor elegerit, re deeſt juſto pretio recipias. Mi- 
nus autem pretium eſſe videtur, fi nec dimidia 
1 vert pretii, ſoluta fie, J. 2. C. de reſc. bend. I. 8. 


See the fourth Article. 

This Reſciſſion of Sales on account of the lowneſs of the 
Price, ts limited to the Sales in which the Price does not 
AR NT Ln, and the Cruil 

cy [uffers t 1, where the damage is leſs, to ſub- 
45 erer hog 


1 by too frequent Reſciſ- 


II. 

The true Price by which the Damage 2. Time of 
is to be eſtimated, is the Value of the Hm. 
thing at the time of the Saleb. 

> Pretii quod fuerat tempore venditionis. J. 8. 

C. de reſc. vend. | 


III. Since 
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boſſeſfion. 
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78 The CIVIL LAW, Sc. Boox I. 


Bk. 


„ ee | Since there in always more and lef 


is the Price of things, the Eſtimation 
i ffimared. of the true Price by which we mult ex- 

amine if there is any z ought to 
be made according to the higheſt Price 
that the thing might juſtly be worth at 
the time of Sale. ſe that Price 
is juſt, and we ought to favour the Sel- 
ler who is wronged®. i 


2 5 Bs a 

WY wager * 122. , 

4.TheBuyer If the ew fold for leſs than the 
u 


bas it in bis half of its juſt Price, the Buyer ſhall 
: = have it in his choice, either to reſtore 


fle lag ThE Thing, and to take back the Price 
_ make ww which he had paid; or to make up the 


full juſt Price, and to keep the Thing f. 


vel pretium te reſtituente emptoribus, fundum 


venundatum recipias=— vel fi emptor elegerit, 
ny deeſt juſto pretio, recipias. I. 2. C. de reſc. 


V. 
5. This Ref. This Reſciſſion on account of the 
ciſion is in. Jownels of the Price, is independent on 
2 the Honeſty or Knavery of the Buyer. 
Fal. And whether he knew, or was ignorant 


of the value of the thing ſold; it ſuffices 
for reſcinding the Sale, that the Price 


be leſs than the half of the true value. 


* 4.1.8. c. Arft. und. Et fi nullus dolus inter- 


ceſſit ſtipulantis, ſed ipſa res in ſe dolum habet. 


1. 36. F. de verb. . This is what is called dolws 


. 


6. Reflirus If there is no other defect in the Sale 


tion of the beſides the Damage of more than the 


Fruit, - 


1 the half of the juſt Price, the Buyer will be 
yy who Obliged to reſtore the Fruits only from 
knows he the time of the Demand, or the Inte- 
has no good reſt of the remaining part of the Price, 
title co the jf he keeps the thing. But if there were 

other Vices in the Ste, ſuch as Uſury, 

Fraud, or Violence; he will be bound 


to make Reſtitution of the Fruits even 


from the time of his Poſſeſſion of the 
Thing; NN the Intereſt of the 
Price which he had paid for it f. 


f $i fundum veſtrum vobis per denuntiationem 
admonentibus, volentem ad emprionem accedere, 
quod diſtrahentis non fuerit, non rectè is contra 
quem preces funditis, comparavit, vel alio modo 
mala fide contraxit : tam fundum veſtrum conſtitu- 
tum probantibus, quam fructus quos cum mala fide 
percepiſſe fuerit nan, aditus præſes provinciæ 
reſtitui jubebit. J. 17. C. de roc. vend. I 
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Of Evittion, and other Troubles to 
the Purchaſer. 


The CONTENTS. 


1. Definition of Eviftion. 
2. Of the other Troubles. 
3 - arr. anty . | | r 
4. No Warranty againſt Violence, Caſu- 
alty, or the Aft of the Sovereign. 
5. Two ſorts of Warranty; Warranty in 
, and Warranty by Deed. 
6. Warranty in Law. 
. Warranty by Deed. 1 
3 The Seller cannot be diſcharged from 
the eee againſt bis own pro- 
bad | 


9. Warranties regulated by particular | 


Cuſtoms. 


10. Damages for Eviction and other 
Troubles. 


11. Divers effefts of the Troubles which 
are given to the Seller. 
12. Reſtitution of the Price, with Dama- 


ges. 8 
13. F the thing is not changed at the 


time of the Eviction. ; 
14. If the thing is diminiſhed at the time 
of the Eviction. 


15. 1 the thing has increaſed in Price. 
F the Purchaſer has made Improve- 

ments. 8 1 

17. The Regard which is to be had to the 

fruits which have been reaped, in 
order to make an Eſtimate of the 

Improvements. | 

18. The circumſtances oblige us to regulate 
differently the ti culties relating 
to the Improvements. 

19. If the Seller has ſold the Goods of 
another perſon, knowing them to 
& teh. = 

20. He who is bound to warrant, cannot 

| evitt. 

21. If the Purchaſer who is moleſted does 
not give notice of it, or does any 
other prejudice tothe condition of 

___ ĩ · | 

22. The Buyer is only bound to give notice 
to the Seller of the diſturbance 
that is given him. 

23. Warranty may be demanded before 
the Purchaſer is moleſied. 

24. Warranty of Law in the Sale of 
Rights. N 

25. Warranty in the Sale of an Inberi- 


tance. 
26. Warranty in the Sale of a Debt. 


I. Eviction 


3 
(VN 


Of the CONTRACT of 


| | I. 
r. D. LWiction is the loſs which the Buyer 
rim of E- IU ſaffers, either of the whole thi 
en, that is fold, or of a part of it, boca 
of the right which a third perſon has to 
K. | : 


* This Definition reſults from the whole tenow of this 
* 5 | 
2. Of the The other Troubles are thoſe, which, 


ater without touching the Property of the 


Thing fold, diminiſh the Right of the 
Purchaſer z as if any one pretends a 
men to the Uſufruct of Lands that are 
fold, to a Ground-Renr, a Service, or 
other charges of the like nature. 


3 Nansen 
OG He ale 


him. 
III. 


3. M- The Buyer from whom the thing is 


ty. evicted, or who is troubled in his Poſ- 
ſeſſion of it, or in danger of being lo, 
has his recourſe againſt rhe Seller, who 
ought to warrant him: That is, to put 


a {top to the Eviction, and other Trou- 


bles, as ſhall be ſhewn in the following 
articles e. ” 
© Sive tota res evincatur, five pars, habet regreſ- 
ſum emptor in venditorem. J. 1. F. de ci. 
See the third Article of the ſecond Section. 
4. % hu. The Seller is not bound to warrant 
aug a- the Buyer againſt acts of meer Force 
gain and Violence, Caſualtics, or againſt the 
aly, * Act of the Sovereign d. | N 
— of the Lucius Titius preedia in Germania trans Rhe- 
Severe. num emit, & partem pretii intulit: cum in reſidu · 
am quantitatem hæres emptor is conveniretur, quæ- 
ſtionem retulit, dicens has poſſeſſiones ex præcepto 
principali partim diſtractas, im veteranis in 
præmia aſſignatas: quæro an hujus rei periculum 


ad venditotem pertinere poſſit. Paulus reſpondit. 


futuros caſus evictionis poſt contractam emptionem, 

ad venditorem non pertinere. Et ideo ſecundùm 
ea quæ proporiuntur, pretium prædiorum peti poſſe. 
L. 11. ff de evid. v 


5. Twoforts Warranty being a conſequence of the 
of Warran- Contract of Sale, there is a firit kind of 
2 f "= „ Natural Warranty, which is called War- 
Lass, and ranty in Law, becauſe the Seller is obliged 
ph to it by Law, altho' the Sale make no men- 
6y Deed. tion of it. And it being in our power 

to augment or diminiſh our Natural En- 

gagements by Covenants, there is a ſe- 


cond kind of Warranty, which is a War- 


ranty by Deed, or Covenant, ſuch as the 


Seller and Buyer are pleaſed to regulate 
among themſelves e. _ 


* Imprimis ſciendum eſt in hoc judicio, id de- 
mum deduci quod præſtari convenit. Cum enim 


SALE. | Tit. 2. Sec. 10. 79 


fir bonze fide judicium, nihil magis bonæ fidei con- 
gruit, A id quod inter contrabentes 
aum eſt. n niki convenit, tunc ca præ- 
Rabuntur, que naturaliter inſunt hujus judicii po- 
teſtate. . 11. f. 1. K & d. nh. & ven. 


VI. 

Warranty in Law, or Natural War- 6. Nun 
ranty, is the Security which every Scl- 5 = Law. 
ler is bound to give, for maintaining the 
Buyer in the free Poſſeſſion and Enjoy- 


ment of the Thing fold ; and for put- 


ting a ſtop to Evictions, and other Trou- 
bles that thall be given to the Buyer by 
any perſon whatloever, who ſhall pre- 
tend either a Right of Property, or an 
other Right in — ching ſold, which | 
the Right, which ought naturally to be 
28 by the Sale, would be dimi- 
niſhed. And the Seller is obliged to 
this Warranty, altho' it be not ſtipula- 
ted by Covenant. 


Non dubitatur, etſi ſpecialiter venditor ev ictio · 
nem non promiterit, re evicta ex empto competere 
actionem. 1.6, C. de vic. 

Imprimis ipſam rem præſtare venditorem oportet. 
Id eft, tradere, qua res, fi quidem dominus tuit 


venditor, facit & emptorem dominum. Si non fuit 


tantum evictionis nomine, venditorem obligat. 
J. 11. 6. an. ag ad. eme. & dend. Sive tota res 
evincatur, five pars, habet regreſſum emptor in 
venditorem. I. 1. F. de cl. v. J. 10. cod. Ex 
empto actionem efle, ut habere licere emptori ca- 
veatur. I. 11. f. 8. F de att. ere. & tend. Ut 
emptori habere liceat, & non ſolum per ſe, ſed per 
omnes. J. 11.4. 17. F act. mt. & . 


VII. 
Warranty by Deed or Covenant, is 7. #3ra:- 
the Security which the Seller promiſes, 0 % Ded. 
either greater or leſſer than A. ab he is | 
bound to by Law, according as the Par- 
ties have agreed between themſelves. 
Thus, they may add to the Warranty in 
Law; as if it be agreed, that the Seller 
ſhould warrant the Buyer againſt the act 
of the Soverei And they may like- 
wiſe reſtrain the Warranty in Law ; as 
if it be agreed, that the Seller ſhould 
only warrant againſt his own proper 
deed, and not againſt the Rights of 
other perſons: or that he ſhall only re- 
ſtore the Price in caſe of Eviction, and 
not the Damages 8. And all theſe Agree- 
ments have their Juſtice, in that the 
Buyers purchaſe at a cheaper or dearer 


rate, or upon other views: and in that 


the Purchaſer buys in effect only what is 

ſold, and ſuch as the Seller is willing to 

warrant it. 9 | 
Nihil magis bonæ fidei congruit, quim id 

præſtari * inter contrahentes actum eſt, I. 11. 
5 F. act 


g . empt. & vend. 
Qui autem habere licere vendidit, videamus quid 


debeat ptzſtare, & multùm intereſſe arbitror utrum 
hoc polliceatur per ſe venienteſque à ſe perſonas non 
fieri, quominùs habere liceat, an vero per omnes: 
| 1 | 
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nam {i per ſe, non videtur id praæſtare ne alius evin- 
cut. 1 . 
= deberi, te evicta, utilitatem non 
ſupraſcriptas 


18. Niſi forte fic quis omnes iſtas 


conventiones d.\. 18. 


* 


e 
8.7% 8elle The Seller cannot be diſcharged from 
_—_ the Warranty againſt his own proper 
e fact and not even by an exp 
ltarranty Agreement; for it would be contrary to 
21 Good Manners that he ſhould be allow- 
own ed to act a diſhoneſt part b. 


oIljud non probabis, dolum non eſſe præſtandum 


fi convenerit, Nam hac conventio contra bonam 
| bonos mores eſt, Et idev nec ſe- 


fidem, contraque 
quenda eſt. I. 1. $. 7. F de pad. Pacta quiz 
cauſam continent, non ſunt obſervanda. I. 27. f. 4. 


F. de mad. | 

y. Haram - If beſides the Natural Warranty, and 

tie regula- the Warranty by Agreement, there is 

pd — any particular Cuſtom, or Uſage, in a 

lm. place, which regulates any fort of War- 

_ ranty, the Seller ſhall be bound to ſuch 
Warranty! 880 


Quin aſſidun eſt dupla ſtipulatio, idcircd placuit 


etiam ex empto agi poſſe, fi duplam venditor man- 
cipii non caveat. Ea enim qua ſunt moris, & con- 


ſuetudinis, in bone fidei judiciis debent venire. 
J. 31. $$ 20. F. de ad. ed. Si fundus venierit ex 


conſuetudine ejus regionis, in qua negotium 
eſt, pro evictione caveri oportet. J. 6. F. de euiit. 


* 


2 wy Eviction, or is troublcd in his Poſſeſſion, 

4% Do- the Warranty ſhall have its effe&!, pur- 

n. ſuant to the Rules explained in the arti- 

cles which follow. 

| Sive tota res evincatur, five pars, habet regreſ- 

ſum emptor in venditorem. . 1 de e 

XI. 505 

11. Divers There are Troubles which of their 

Heck of nature diſſolve the Sale; as when the 

| my 1 Proprietor evicts the thing from the 

gives Purchaſer ®. Others there are which of 

the Seller. their nature may diſſolve, or not diſſolve 

the Sale, according to the circumſtances. 

Thus, an Action in right of a Mortgage 

does not annul the Sale, if either the Seller 

or Purchaſer acquits the Debt bur if the 

Eſtate is adjudged to the Creditors, the 

Sale is diſſolved. And in all theſe caſes, 

whether it be that the Sale ſubſiſts, or 

zs diſſolved, the Seller is anſwerable for 

the Daune according to the effect of 

the Trouble n. | 

= Sive tota res evincatur, ſive pars. J. 1. F. de 

eviet. 


Ad id quod intereſt, J. 70. F. de evid, 


the Seller is bound to reſtore the Price, 2 4 


_ own Nature, as an old Houſe, or by a 


10.Dama- If the Purchaſer loſes the Tang by 


CIVIL LAW, Sc. Boox I. 


XII. RE 
If the Sale is diſſolved by an Eviction, 12.Refien- 


7 


tee 
and to indemnify the Buyer of the Da- Nen *® 
mags which he may ſuſtain thereby, 
as ſhall be explaincd in the following 
San 2? | 
Evicta re ex empto actio non ad pretium dum- 
taxat recipiendum, ſed ad id quod intereſt, compe- 
tit. J. 70. F. de evid. l. 60. ad. 


XIII. 


f 


If the thing ſold is in the ſame condi· 3. Fu. 


tion, and of the ſame value, at the time % © =« 
of the Eviction, as it was at the time of _—_ 7 
Sale, the Seller ſhall be bound only to 2% Evick- 
reſtore the Price which he received, the a. 
charges of the ingroſſement of the Deed, 
thole of taking Poſſeſſion, and to make 
good the other Damages, if there are 
any; as if the Purchaſer of an Eſtate in 
Lands, which are evicted, had paid a 
Fine of Alienation p. | 

r $i in venditione dictum noa fit, quantum ven- 
E 

1 t m evi $ ine, 

ex natura ex Tata, hoc, quod intereſt. 
J. 60. F. de evict. | £ | 


XIV. 


If, on the contrary, the thing ſold is 14. F the 

waſted or diminiſhed, whether by its %% 4. 

miniſhed at 

Caſualty, as if a Flood has carried Way the _ 

a part of an Eſtate z or if the thing be- s. 
ing in the fame condition, its value is 
diminiſhed by the effect of time; in all 
theſe caſes, and others of the like na- 
ture, where the thing ſold is worth leſs 


at the time of the Eviction, than the 


Price which the Buyer paid for it; he 


can recover againſt the Seller, only the 
preſent value of the Thing, ſuch as it is 
at the time of the Eviction 4. For it is 
only in this preſent Value that the Buy- 
er's loſs doth conſiſt. And as the dimi- 
nution which preceded the Eviction, 
regarded the Buyer, he ought not to be 
a gainer by the Eviction. 7. 


1 Sj minor eſſe ccepit, damnum emptoris erit. 


I. 70. F. de evi. Ut quanti ſua intereſt, actor 


conſequatur, ſcilicet ut melioris, aut deterioris agri 


facti cauſa, finem pretii, quo fuerat tempore divi- 


ſionis æſtimatus, diminuat vel excedat. {. 66. in f. 
* Ex mille jugeribus traditis ducenta flumen abſtu- 
lit. Si poſtea pro indiviſo, ducenta evincantur, du- 
Pp ſtipulatio pro parte quinta, non quarta præſta- 
itur. Nam quod periit, damnum emptori non 
venditori attulit. I. 64. eod. Minuitur præſtatio, fi 
ſervus deterior apud emptorem effectus fit, cam 


evincitur. J. 45. F. de act. empt. & vend. 


XV. But 
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| Of the Contract or S 


xv. 


*＋ PR Bur if the thin ha to be warth 


bs. 

ning has more at the time of the Eviction, than 
mereaſed jy Was at the time of Sale, the Price 
me having been augmented by the effect of 


time ; the Salter ſhall be bound to the 
Buyer for what. the thing is worth at 
the time of the Eviction. For he loſes 
in effect this Value, the thing being 
evicted from him; and his condition 
ought not to be made worſe by this 
event, againſt which the Seller is bound 
to warrant him. | 


* Quanti ſea ' intereſt actor coriſequatur, &c. 
I. 66. in f. ff. de cdi. See the preceding Article, 
where this Law is quoted. i | 
Si quid ex his finibus evinceretur pro bonitate 
ejus emptori praftaalum, J. 45. cod. I. 1. cod. 


e x 2 XVI. 1 

If the thing fold happens to be im- 
proved at Ns Bins of Ye Evittion, by 
the deed of rhe Purchaſer, as if he has 
either planted or built on an Eſtate, he 
ſhall be indemniſied by the Seller as to 
what the Eſtate would have been worth 
at the time of the Eviction, if it had 

not been improved : and he will more- 

ver recover the Expences he has been 

at in improving it; and he cannot be 

turned out of Poſſeſſion, till he is reim- 
burſed of the faid Expences, either by 
the preg who evicts the Eſtate, for he 
ought not to reap the profit of thoſe 
Improvements z or by the Seller, who 
is bound to warrant him againſt the 
Eviction. And he ſhall have his Action 
both againſt the one and the other ſ. 


" Conſequeris (2 venditore) quanti tuã intereſt. + 
In quo continetur etiam corum perſecutio, quæ 
in rem Emptam. a te, ut melior fieret, erogata ſunt. 
1.9. C. de evict. l. 16. ed. 
Si nſihi alienami aream vendideris, & in ea ego 
xdificavero, atque ita eam dominus evincit; nam 
quia poſſum petentem dominum , niſi impenſam 
=lificiorum ſolvat, doli mali exceprione ſummovere, 
magis eſt, ut ea res ad perieulum venditoris non 
pertincat. J. 45. 9.1. 1 de act. empt. & vend, l. 16, 
C. de exit. See the following Articles, as alſo the 
twelfth and following Articles of this third Section 
of the ef . fo hd 59 
It is ſaid in this ninth Law, Cod, de evict. that the 
Seller is bound to refund the charges of the Improvements 
to the Buyer from whom the Eſtate i evicled: And in 
this forty fifth Law, FG. 1. ff. de act. empt. & vend. 
that this Reimburſement is to be made by the perſon who 
evicts, and ought not to fall upon the Seller. Which 
ought to be underſtood in the ſenſe explained in the Ar- 
ticle : and in ſuch a manner, as that if, for example, he 
who world recover the Lands, pretends that he is not 
bound to refund the charges of the Improvements, or 
raiſes any other diſpute about them, the Purchaſer has 
his Action of Wartamty againſt his Seller. 


XY Is 


16. If the 
Prorchonſer 


Improve- 
Ni + * 


5 * In making an Eſtimate of the Charges 
— wo out BE the Purchaſer of an Eſtate 
VOL. I. ; 


ALE. T it. 2. Seck. 18. 


on Impreivementsz as if he has made an 4 
Plantation in it, we mult balance the“ + * 

laid out; with the Fruits ariſing” 
from the Improvements, and which have &cnrcajes, 
So in order te 

make as 
mate of 


af” 2 .the | 
qa the Principal Sum, and Intereſt, ot he 
rt 


Charges 


increaſed the Rent of the Eſtate. 


that if the Fruits which the Purchatcr? 


has reaped from the Improvements, ac- 


e Monies laid out on them, there will 
be no Reimburſement due; it bein 


enough for the Re thut he loſes no- 


thing. And if the Fruits come ſhort of 


the Charges laid out on the Improve- 


ments; the Purchaſer will recover the 
Remainder of the Money he has laid 
out, both Principal and Intereſt*; for 
he ought to loſe nothing. Bur if the 
Fraits which the Purchater has reaped 
from the Improvements exceed the 


charges he has been at, he ſhall have 
the advantage of them. 


. * Super empti agri quæſtione diſceptabit Præſes 
Provinciæ: & ſi portionem diverſe partis eſſe cog- 
noverit, impenſas, hh ad meliorandam rem vos 
erogaſſe conſtiterit, habita fructuum ratione, reſti- 
tui vobis jubebit. J. 16. C. de evi, Sumptus in 
prædium, quod alienum eſſe apparuit, a bonæ fidei 
poſſeſſione facti, neque ab eo qui prædium donavit, 
neque a domino peti poſſunt: verùm exceptione 
doli appolita, per officium judicis, æquitatis ratione 
ſer vantur: fi fructuum ante litem couteſtatam per- 
ceptorum ſummam, excedant; etenim admiſla com- 
penſatione, ſuperfluum ſumptum, meliore prædio 
facto, dominus reſtituere cogitur. J. 48. F. de rei 
rind. Emptor prædium, quod 4 non domino emit, 
exceptibne doli polita non aliter reſtituere domino 
cogetur, quim ſi pecuniam creditori ezus ſolutam, 


| Wu 1 datum praalium habuit, uſurarumque 
medii 


| temporis ſuperfluum, recuperaverit: ſcilicet 
fi minus in fructibus ante litem perceptis fuit. 
Nam cos uſuris nobis duntaxat compenſari, fump- 


tuum in prædio factorum exemplo, æquum eſt. 


I. 65. ff. dt rei vindic. 1 

What is ſaid in this Article, that the Buyer ſhall reap 
the profit of the Fruits which are over and above his Re- 
imburſement, ought to be underſtood of the Fruits which 
he reaped while he knew nothing of his Title being called 
in queſtion, and before ary Legal D-mand was made. 
See the third Section of the Title of Intereſt; Coits 


and Damages, and Reſtitution of Fruits, 
XVIII. 


Purchaſer who is evicted will recover 


* 


only the charges he has laid out. And if 


cumſtances, it will be 2 in the Judge 
not to deprive the Buyer of reaſonablc 


Charges, ſuch as the Maſter of the 
thing might, and ought to have laid 
out : and likewiſe not to overburden the 
Seller, or the perſon who evicts. And 
it is neceſſary to regulate theſe matters 
according as the nature of the Expences 


my 


fran 
x * - 
Kel») +. * 


If the charges laid out upon the Im- 18. the c, 

rovements are leſs than their value, the cumftarce: 
oblige us to 

regulate 


0 differently 
on the contrary the charges exceed the the dif. 


value of the Improvements, he W ill reco- ties relating 
ver no more than the real value of the Im- #9 te lin. 
provements. But according to the cir- Y. 
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may require, or the quality of the Per- 
— the nereſſity ee of the 
Improvements, and whatever elſe ma) 
be fit to be conſidered in the State © 


in fundo alieno, quem imprudens emeras di- 
ficaſti, aut conſeviſti: deinde evincitur, bonus ju- 
dex vari ex perſonis, caufiſque cotiſtituet. Finge 
& dominum eadem facturum fuiſſe, reddat impen- 
ſam, ut fundum recipiat: uſque co dumtarat quo 
pretioſior factus eſt. Et ſi plus pretio fundi acceſ- 
tir, folum quod impenſum eſt. Fin | 
hui, ſi reddere id ur laribus, avi- 
tis carendum habeat? Sufficit tibi pet mitti tollere 
ex his rebus, qua poſſis: cum ita ne deterior fit 
oped, quim ſi initio non foret adificarum. J. 38. 


. re Uma. | 
Medie igitur hac à judice difpicienda, ut 
2  difp neque 


debitor, neque oncrofus creditor audiatur. 
l. 2 m f. f. de pign. ad. See the nineteenth Arti- 
de of the third Section of Mortgages. 


XIX. 


9. If te If in the caſes of the pretedi 
Seller has 


| ng Arti- 
ele, the Seller had fold that which be- 


ſod (ie longed to another p rſon, knowing it 
. —— ſo, he a bound to refund 
fen, without any diſtinction all the charges 
rien" 4 hd out by the Purchaſers, . 
ſuch, * m omnibus tamen his cuſibus, fi ſciens quis 
| #ienum vendiderit, omnino teneri debet. J. 45. 
51. in f. ff. de ad nf. & vend, 8 

n The perſons who are obliged in War 


i, * ranty to the Buyer, cannot diſturb him 
e e in his Poſſeffion, whatever right they 
wid. may have to the thing fold. Thus, 
the Heir of the woos being » _ own 
right Proprietor of the Thing fold, can- 
eri it from the Buyer, whom he 
is obliged, by his quality of Heir, to 
warrant in his Poſſeſſion y. N 
7 $i alienum fundum vendideris & tuum poſtel 


m p hac exceptione rectè rep . 
LF: except, rei vend. Sed & fi dominus fun- 


di hires venditori exiſtat, idem erit dicendum, 


4.1. g. r. & 14. C. de rei wind. 


21. If te If the Purchaſer who is moleſt 

Pachafir ſuffers himſelf to be condemned by de- 
leſied, does fault, if he defends himſelf ill, if he 
wel give no- does not give notice to the Seller of the 
4, ® Action that is brought againſt him, if 


2 he conſents to a Reference, or Tranſac- 


be to the tion, Without the Seller's knowledge, of 


condition of if he in any other manner prejudices the 
his Fewthee. condition 'of his Vouchee, he cannot de- 
mand Warranty againſt an Eviction, 
which he has no body to blame for but 
hitnſelf*. We BOS. x . 


Si ideò contra l qudd 
defuit, non committitur ſtipu tio. Magis enim 
propter abſentiam victus videtur, quam quo malam 
Raub habuit. I. 55. F. in vic. Si cum eee 
n 4 


LAW, G. Book 1. 


ceflitate cogente id feci. . 56. F. 1. od. v. I. 63. 
Aſter that the Buyer has intimated to 22. 6 
the Seller the Action that is —_— u- Buyer ts en- 


inſt him, he is not bound eit Jg 
Wend it, or to A if he is con- 5, ale dll, 
demned. And whether he defends it, or F . 
not, the Seller will remain bound to ex 
warrant him againſt the Event *. _ 


| en him. 
Guia Sela fundum 4 Lucio Titio emerat, & quaeſ- 


tione mota fiſci nomine, auctorem laudaverat, & 


evictione ſecuti fundus ablatus, & fiſco adjudicatus 
eſt yenditore præſente. Quæritur, cùm emptrix non 
the” yp an venditorem poterit convenire ? 

ennius Modeſtinus reſpondit, five quod alienus 
fuit, cn veniret, five quod tunc obligatus, evictus 


eſt; nihil proponi, cur emptrici adverſus venditorem 
attio non competat. I. 63. H. 1. F. de evil. 
ee eee 


If the Purchaſer diſcovers that the 23. Mar- 
Seller has ſold him that which belo Pp Arc A 
to another perfon, and which the Seller , 
knew to be ſuch, he may bring his he Purcha- 
Action againſt the Seller, tho“ Pe be /er is mo- 
not as yet diſturbed in his poſſeſſion, to Mei. 
oblige hint to remove the danger of the 
Eviction; and to recover the Damages 

which he may ſuffer by ſuch a ſale b. 


Si ſriens alienam rem ignoranti mihi vendide- 
ris, etiam priuſquam evincatur utiliter me ex empto 

m putavit, in id quanti mea interſit, meam 
eſſe factam. Quamvis enim alioquin verum ſit, 
venditorem hactenus teneri, ut rem emptori habere 
liceat, non etiam ut ejus faciat: quia tamen dolum 
malum abeſſe debeat, teneri eum qui ſci- 
ens alienam, non ſuam ignoranti yendidit. Idem 
eſt maxime, ſimanumiſſuro, vel pignori datuto ven- 
diderit. J. 30. f. 1. F. de act. empt. & vend. 


. e © +1 4 

As in the Sales of Moveables and Im- 24. Mar- 
moveables, Natural Warranty obliges 79 f 
the Seller to deliver, and Warrant a ff of e 
Thing which is in being; ſo likewiſe in Rights. 
the Sales, or Conveyances of Rights, 
fuch as a Debt, an ARtion, an Inheri- 
tance, Nataral Warrant _ obliges the 
Transſeror to transfer a Right which 
ſubſiſts, a Debt which is due, an Inhe- 
ritance which has fallen, an Action 
which may be proſecuted. And if the 
Transferor had not the Right which 
he ſells and transfers, the Sale would be 
null; and he would be bound to reſtore 
the Price, and to make good the Daina- 
ges of the Buyer, or Transferee e. 

© Si horeditas venierit ejus qui vivit, aut nullus 
fit nihil eſſe acti, | quia in rerum natura non fit, 
quod venierit. I. 1. F. d hared. vel a pond. 


of the Contract or SALE. Tit a. Sect. 11. 83 


contrahitur emptio ; & ideo pretium condicerur : | 
17. 1 Si quid in eam rem im- 


eſt, Xr 4 venditore conſequatur: & fi 
dad emptorls intereſt. 2. is f. 1. , wed, Si 


venit. 1.4. cod, See the twenty ſixth Article. 


The CONTENTS. 
t. Definition of Redhibition. 
2. The Seller ou bt: to declare the defects 
e the thing /old. 
3. Diftinition of the defects of the things 
old 


4. Redhibition of Immoceables. 


E 


Gs —_ 


n 7. Altho' the Seller be ignorant of the de- 
| | XXV. fefts, the Buyer bas his Attion. | 
17: #%- The Heir who ſells and transfers an ©: er if the Seller is ignorant of | | 
* the ü - ">. 1 e ects. ; | 1 
2 of an 88 gar”? Norms db. Raalte _ 7. Damages, if the Seller knows the de- 
the Charges, .is bound to = C0 — reflored to the f condi- | 
thing, bur his Quality, and Right of ** EI bi ll 
Heir for it is that which he ſells. And 8 * fo ug * fl 
he is not bound to warrant cither any“ GH ye of the thing before the Redbi- m 
W brite Ln : _ „* 1 10. F the _ 55 evident, or declared | 
— he be expreſly obliged to it by * Seller. "DS bt 
Covenant *. But if he had already re- if t a” nga. dh ones Beach at 1 
1 | 7571 . | ; . 1 
— 1 * 1 ne ging ae. Tag 12. If the Seller has declared that the 1 
5 reflore it to the perſon to whom he ſells thing bat ſome quality which ren- F 
g the Inheritance, as being included in the ., 2 25 —.— 5 1 
: ag ee ee 14. Defett in expreſſion by the Seller. 38 
ED 4 Venditor hareditatis ſatis dare de evictione non f 


Err 1 Redbibition becauſe of the defet , q 
at, quam apud lveredem — eff: 1. 2 F. u. one of many things which fort 1 
bored. vel. af. vend. | | with one another. | x 

Emptor harediratis rem i poſſeſſoribus ſumptu 17. Redbibition does not take place in i 
n!! - ther 0 eey, wan} 68. Sales which are made by Order of 1 
non in is rebus, cam tatem Court 1 75 | * 
jure veniſſe conſtat, niſi aliud nominatim inter coi- 5 N 2 | 
trahentes convenit. I. 1. C. de evid?. L 14. inf. &.. 18. The time for bringing an Action of ot 
1 f. de hared. vel aft. vend. Sicuti lucrum omne Redhibition. 1 fo 

emptorem hæreditatis reſpicit, ita damnum quo- | { 
que debet ad eumdem reſpicere. I. 2. f. 9. od. I. | 


debet, ey of Hoe (EIN nn CINE 


Hoc agi videtur, ut quod ex hæreditate perve- 


I 5. Deceit in the thing. 
16. 


ee, 
n 


nit, in id venditio fit, id videatur ve- D Redhibition is meant, the diſſo- 1. Defi- 
niſte L Nr r B lution of the Sale becauſe of ſome v of Rea- 
xXxVI It or defect in the thing ſold, which “e. 


And he is not to warrant the Debtor to 
be ſolvent, unleſs he is obliged to it by 


the Conveyance he has made to him of 


is ſuch that it is ſufficient to oblige the 


e, He who ſells and transfers a Debt, Seller to take back the Thing, and to i 
Gals Fs Ought only to warrant that what he annul the Sale *, : il 
Debt, transfers is really and truly due to him. 


* Redhibere eſt, fatere ut tur ſus habeat, venditor, 


quod habuerit. Et quia reddendo id fiebat, idcirco 


redhibitio eſt appellata. J. 21. . de adil. ed. Judi- 
cium dabimus ut redhibeatur, J. 1. $. 1. in fine cod. 


F 
; 
f 
| 


the Debt f. For it is only a Right which 
he ſells. „ e II. 


; & | | a N The Seller is obliged to echte to 2. The Sell- 
4 3 8 ron, 8 Di- the Buyer tlie dees of the thing ſold, & e to 
| 88 autem eſſe 8 * which are known to him b. And if he 4% h. 


aud convenit. J. 4.f. dehered, vel af. rad Qui bas not done it, either the Sale ſhall be 2 0% 
nomen, quale fuit, vendidit: dumtaxat ut fit, nan annulled, or the Price diminiſhed, ac- e,. 
EEE 5772 ar & dolum præſtare co- cording to the quality of the defects; 
„ . and the Seller ſhall be bound to make 
— — — good the Damages of the Buyer, by the 
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ules which follow. p i 
| Certiores faciant emptores quid morbi vitiive K | 
Of Redhibition, and Abatement of the cuique = £ 1. H. 1. F. de 3 Eademque i 
Price | omnia cum mancipia venibunt palam rectè pronun- 
r , tianto. 4. f. 4. 


M 2 III. Since 


8 . n r 
2 — * 
oa) DAY, * 5 4 — 8 


er 
r . r 


. 
n 


8 we conſider therefore on- 


Deſects which render the 
yt alrogether unfit for the uſe for 
which they are bought and ſold, or 


which diminiſh that uſe in ſuch a man- 
ner, or render it fo i 2 
if they had been known to the Bu 
he would have cither not bought 
at all, or t leaſt, got given e great « 
e for them. Thus, for Example, a 
that is rotten, is unfit for the 
uſe for which it is Thus a 
broken-winded Horſe does leſs Service, 
and it is too troubleſome to make uſe 
of 3 And theſe defects are ſuffici- 
ent to diſſolve a, Sale. * 4 dp 
is only dull in anſwering 
defect will make no 5 * 
And in it d on the Cab. 
tom of the place, if there is any. ſuch 
touchi the matter; or on the pru- 
drone. of che Judge, to. diſcern by the 
__ of the detects, whether the Sale 
- ought to be diſſolved, or the Price leſ- 
ſened, or whether any at all 
ought to be had to the 


Res bona fide 3 
ſam J. 54. f. de cor. 
empe, Si quid E. fuerit vitii, five morbi, 
uſum, miniſteriumque hominis impediat: id oi 
3 e dummodo meminerimus, non 


1 


uodlibet quam leviſſimum efficere, ut mor- 
boſs ee bub Sur. U b. 0.8. F. de adil. ed. 
fortaſle, ſi hoc , vel non 


vel minoris empturus eſſe. 1 39. F. dt ad. 
ane. & vnd. [. 35. in f. F. de contr, empt. 
ee 


4. Redbibi- In the Sales of Immoveables, there 
1 F im- may be ground for Redhibition, or A- 
moveables. hatement of the Price, if there are any 


defects which give occaſion to it. Thus, 


the Purchaſer of a Field may get the 
Sale diſſolved, if there ariſe out of that 
Ground malignant Vapours which ren- 
der the uſe ot it d 7 Thus, for 
a Service Which did not appear, and 
which the Seller did not declare, the 
Purchaſer may procure an Abatement of 
the Price d, and even a Diſſolution of 
the Sale, if the Service is ſo very bur- 
denſome as to give occaſion for it. 


4 Etiam in fundo vendito redhibitionem 
dere nequaquam incertum eſt. Veluti ſi 


ſtilens 


fundus ctus fit. Nam redhibendus erit. 1. 4 
F de all. ed. l. . 
1 quid in loc. Nl Si quis in vendendo prxdio 


couſinem celayerit, quem emptor fi audifſer, emp- 


F 


. 


in Damages according to the foregoing, 


Au . d of hs thing 44, 4 
were unknown to the Seller, yet 3 
Buyer may procure the Diſſolutiom o. 1+. 
the Sale, or an Abatement of the Price, as . 
N 8 . Oe ing 
r it*. For e eins 
8 for its uſe, if i We 't6 have 
9 which hinders this uſe, or 
ens it, the Seller ought not to reap 
of an ap r Vee 
which the thing ſold wy to * 
and yet had it rt. | 
— etiam 6 en 
d les m ecam 6 ber agg 
hoc i quum. 1. 1. . 2. J. de al. ed. l. 21. f. U. 


F ad. « & wed, | 
i venditor, ipſius rei nomine 


Si quidem i 


teneri. I. 47. |. de con. eme. i 


Si qui — Oo. id tantum ex empto 
actione præſtatu erer ape #40 
ru, 6 ex fe I. 13. F. de Add. eme. & 


2 / ag” 

In the ſame caſe where the defects of 6. Dana 
the thing fold were unknown to the 8½ J 
Seller, he ſhall be bound not only to mn" , 
take back the Thing, or to abate the . the defedts. 
Price; but likewiſe to indemnify the 
Buyer, as to the charges which the 
Sale has pur him to ; ſuch as Expences 


for Carriages, the Duties for Ent 
2 of the like nature f. — 8851 


| AI acceſſiones (em Ae ut re- 
5 Nr . 81 1. & 7. 


. ye et (empror) recipere pecuniam quam dedit. 
27. cod. 

; Sed & ſi quid emprionis cauſa erogatum eſt. d. 
127. 

Quid ergo ſi fortè vecti nee e ef. 
e emprorem forte — 0e dicemus hoc 
qu 


ue reſtituendum. Indemais enim emptor de- 
bet qiſdedere. d. l. 27. in fine. See the following 


Article. 
4 SE 
If the Seller knew the deſects of the 7. 
thing ſold, he ſhall be bound not only Jes if th 
Rule; but he will tarther be account- 5 m_ _ 
able for the conſequences which the de- 
fect of the thing may have occaſioned. 
Thus, he who had ſold a Flock of Sheep, 
which he knew to be infected with a 
contagious diſtemper, without declar- 
ing it, would be bound to make up the 
los of the other Sheep belonging to the 
Buyer, which had been infected with 
this — diſtemper. And it 
would 


8. All 

? * 
28 
ſame condi- 
Redhibutt- 
a. 


would be the fame thing, 
was ge th Row the defects 3 the 
hi . | | to — 
— as it an Architect w 
furniſhes Materials for a Building, had 
made uſe of ſuch as were not found and 
in good condition, he would be account- 
able for the Damage that ſhould enſue 
thercupons. _ 


Si ſciens reticuit, & emptorem decepit; om- 
nia detrimenta qua : 


if the Seller 


gione morboſi pecaris pericrunt, 
nete veniſſe crit Lig. f. de ad. ompe. 
& wvend. I. 1. C. de adil. ad. 

Si quider | N has, 
N ſciebat, etiam damni quod ex eo contingit. 
3 


etiam imperiti culpe adnumerandam 
libro octaro digeſtorum ſcriptit. 13 5. 
Quod imperitia peccavit, culpam eſſe, quippe 
Stn — 4.Y. x. See the ſecond Artic 

the cighth Section of Hiring and Letting to hire. 


VIII. 


If the defect of the thing ſold, gives 
occaſion to the Redhibition, and Di To- 
lution of the Sale, the Seller and Buyer 
ſhall be reſtored to the ſame condition, 
as if there had been no Sale at all. The 
Seller ſhall reſtore the Price, with the 
Intereſt of it, and ſhall reimburſe the 


Buyer of whatever he has laid out for 


the Buyer ſhall reſtore the Thi 


the preſervation of the thing ſold, and 
on the other co of the Salc, 
according to the ing Rules. And 
to the 
Seller, together with all the profir 
which he has reaped from it. And ina 
word, all rhin 


. reſtored on both ſides to the ſame con- 


 Haberet, fi venditio 


dition they were in before the SaleÞ. 
Si quid aliud in venditione acceflerit : ſive quid 


ex ea re fructus pervenerit ad emptorem, ut ca 
omnia reſtituat. J. 1. f. 1. . 4 «ail, ed, Jubent 


ædiles reſtitui & venditioni acceſſit, & fi 
quas acceſſiones iple præſtiterit: ut uterque reſolu- 
ta emptione, nihil amplius conſequatur, quam non 
non eſſet. I. 23. H. 1. cod. 
Facta redhibitione, omnia in integrum reſtituuntur, 


perinde ac fi neque emptio, neque venditio inter- 


ceſſit. I. 60. cd. d. l. 23. 7. 


Article. I 


IX. 


o. Change All the changes which happen to the 


of the thmg 
befor? the 
Redh:bitt- 
on. 


Thing ſold, after the Sale, and before 
the Redhibition, whether the thing pe- 
riſhes or is diminiſhed, without the 
tault of the Buyer, and of er 
for whom he is anſwerable, the 
Seller, who is bound to take back the 
Thing; and he likewiſe reaps the profit 
of the changes which make the thing 
better i. | 

I 


the CoxnTRAcT oF SALE. Tit. 2. Se. 11. 


ſhall be reciprocally 


{ $i mortuum fuerit jumentum, pari modo ral- 
hiberi it, quemadmodum mancipium poteſt. 
1. 38. TA ed. J. 31. $.6. wd. 

r mortu- 
um erit hoc quzretur, nu culpa emptord. 
vel familie ejus, vel — homo demortu- 
us fit. 4. J. 31. 1, L 0, F 4 reg. . 


X 


If the deſects of the thing fold are 
evident, as if a Horſe has his eyes put 
out, the Buyer cannot complain of thelc 


ſorts of defects, which being viſible he be Seller. 


could not bc ignorant of '; no more 


than of thoſe defects which the Seller 
told him of u. 


Si quis hominem luminibus effollis emat, & de 
ſimitate ſtipuletur, de catera parte cot pris potius 
ſtipulatus videtur, quim de eo, in quo ie ipſe de- 
cipiebat. JI. 43. C 1. f. de ur. ange. 

Si intelligatur en ve mancipii, ut 
plerumque ſignis qui t demonſtrare vi- 
tia: poreſt Kei 


nominatim ex it de aliquo 
morbo, & de cætero ſanum eſſe dixerit, aut pro- 
ſtandum eſt co quod convenit. 4. l. 14. 


. 


If the defects of the thing ſold are 
ſuch as the Buyer might have cafily 
known, and been certain of, as if a 


Field is ſubject to be overflowed ; if * 


Houſe is old; if the Beams of it are rot- 


ten; if it is ill built; the Buyer cannot 


complain of theſe ſorts of defects, nor 
of others of the like nature. For the 
thing is {old to him, ſuch as he fees it v. 


* $i intelligatur vitium morbuſve mancipii ut 


plerumque ſiguis quibuſdam folent demonttrare vi- 
tia, poteſt dici edictum ceſſare. Hoc enim tantùm 
intuendum eſt, ne emptor decipiatur. J. 1. F. 6. F. 
de 4d. ed. | | 

Ad ea vitia pertinere edictum ædilium proban- 


dum eſt, que quis ignoravit, vel ignorare potult. 


1. 14. F. Alt. cod, 


XII. 


If the Seller has declared the thing 
ſold to have ſome other quality, belides 
thoſe which he is bound to warrant na- 


turally and that quality happens to be 


wanting, or that even the thing fold one guali- 
happens to have the contrary defects; y w 
of the effect of 5" ” 
this declaration of the Seller, by the wad 


we ought to jud 


circumſtances of the conſequence of the 
qualities which he has expreſs'd, of the 
knowledge which he might or ought to 
have of the truth, contrary to what he 


has ſaid, of the manner in which he 


engaged the Buyer; and above all, it is 
ary to conſider if theſe qualitics 

have made a condition without which 
the Sale would not have been _— 
7 ed. 


os 


to, If tie 
defects are 
Num, „ 
declared 6y 


11 If tie 
defects may 
* or 
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12. If the 
Seller has 
declared 
that the 
thing tas 
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ed. And according to the circumſtan- 
ces, either the Saſe ſhall be diſſolved, 
or the Price diminiſhed; and the Seller 
ſhall be bound in Damage, if there is 
ground for ir. Thus, tor Example, if 
the Seller of an Eſtate has declared it to 
be Allodial, and has fold it as ſuch, and 
that this Eſtate happens to be ſubject to 
a Quit-Rent, and that the Buyer is ob- 
lig mA a Fine of Alienationz the 
Seller ſhall be, bound to indemnify the 
Purchaſer from theſe charges, the 
other conſequences, according. ro the 
circumſtances, even altho' he had been 
ignorant that the Lands were ſubject to 
this Quit-Rent. But if the Seller has 
only made uſe of thoſe expreſſions which 
are uſital to Sellers, who praiſe at ran- 
dom their Goods which they have a 
mind to ſell, the Buyer, who ought not 
to have taken his meaſures upon expreſ- 
fions of that kind, cannot procure the 
Sale to be diſſolved upon any ſuch pre- 
text o, "RL 24 


7 


* $i quid venditor de mancipio affirmaverit, id- 


non ita eſſe emptor queratur, aut redhibiro- 
rio, ne opt - io, = 1 minoris judicio 

1. 18. F. ed, Si ii vendi- 
of how dicat de 5 — . I 
Venditor teneri debet, quanti intereſt non eſſe de- 
ceptum, etſi venditor quoque neſcict: veluti, fi 
menſaz quaſi citreas emat, quæ non ſunt. I. 2 1. 
Tr. RAA | 
Sciendum tamen eſt, 1 etſi dixerit proe- 
ſtare eum non debere. 


dius ſeribit, multum intereſt commendandi ſervi 
cauſa, quid dixerit, an vero præſtaturum ſe promi- 
ſerit, quod dixit. 4. J. 19. cod. d. I. H. 3. I. 43. cod. 
v. I. 16. F. de hared. vel. aft. dend. Quid tamen, 
ſi ignoravit quidem furem eſſe, aſſeveravit autem 
bonze frugi & fidum, & caro vendidit? Videamus 
an ex empto teneatur ? Et putem teneri. At qui 
8 Sed non debuit facile que ignorabat, 
ſeverare, Inter hunc igitur, & qui ſcit, intereſt. 
i ſcit, præemonere it furem eſſe, hie non 
it facilis eſſe ad remerariam indicationem. J. 13. 

&. 3. ff. de ad. empr. * 
See the twelfth and fourteenth Articles of the 
third Section of Covenants; and the ſecond Arti- 
cle of the third Section of the Vices of Cove- 


1 XIII. 
13.41. If an Eſtate in Land is ſold ſuch as it 
face ſold is, or in the ſame condition as the Sel- 
ſuch as it u. ler has fairly enjoyed it, or with its 
| rights and conditions; theſe expreſſions, 


and others of the like nature, are no 


hindrance why the Seller ſhould not re- 
main obliged to warrant the Lands a- 
gainſt hidden Services, and all unknown 
harges; ſuch as a Ground-Rent to 
which the Land ſhould be found to be 
liable p. | 


Þ Lucius Titius promiſit de fundo ſuo centum 
millia modiorum frumenti annua preſtare prædiis 
Gali Sei. Poſtca Lucius Titius vendidit fundum, 


: N 97 
| LAWS: er 


and to make good the damages 


_ Scilicet ea que ad nudam 
laudem ſervi pertinent. I. 19. cd. Ut enim Pe- 


8 ſunt, ita vrncunt. itaqus 
r. Qurro, an emptor Gaio Scio ad pre- 
Rationem frumenti fit obnoxius? Reſpondit, emp- 
torem Gaio Seio, ſecundùm ei proponerentur, 
e 
v. E 69. 6. 5. . . I. 61. 4 


* 1 


* 4 
Z% 


The Seller is obliged to explain clear- 14. D 
ly, and. diſtinctiy, which is the thing . 
chat is ſold, in -whar ir cons, its que. 2b" 


quo- 
rum fuit poteſtate, ä 1.39. 
F. & t. : ﬀ. de ; : | 
— of the ſecond Seton of Cs 

venants; and the tenth Article of the third Section 

of Hiring and Letting to Hire. | 

He who has ſold one thing for ano- 15. Dee 
ther; an old thing for a new; a leſs ate thag. 
quantity than what he mentioned ; | 
whether he was ignorant of the defect, 
or conſcious of it, is bound to take back 
the Thing, or to abate of the 255 
W 


F 


the Buyer ſhall have ſuffered, 

* $i veſtimenta interpola quis pro novis emerit, 
Trebatio placere ita emptori andum quod in- 
tereſt, ſi ignorans interpola emerit. l. 45. F. de 

Venditor teneri debet, quanti intereſt non eſſe 
deceptum, etſi venditor quoque neſciat. Veluti fi 
menſas quaſi citreas emat, qua non ſunt, J. 21. 
C. 2. F. de af. empt. & vend. In fundo vendita, 
cum modus pronuntiatus deeſt, ſumitur portio ex 
pretio. J. 69. H. lr. F. de evid, _ 


| XVI. 

If of ſeveral things which match 16. Re«- 
one another, ſuch as the pieces of a Sute n (e- 
of Hangings, Horſes belonging to one 2 0 
and the ſame Set, and other things may 
the like nature, one of them happens to cthingrwhich 
have the defects which are ſufficient to ſer withour 
diſſolve the Sale; it ſhall be diſſolved #*%* 
for the whole. For it is equally the in- 
tereſt both of Seller and Buyer, not to 
unmatch theſe kinds of things. 

"Cum j t. Edicto ſſum 
NW 
debeat; Utrumque redhibeatur. In qua re tam 
emptori, quam venditori conſulitur, dum jumenta 
non ſeparantur. Simili modo, & ſi triga venierit, 
redhibenda erit tota, & ſi quadriga, redhibeatur. 

1.38. $. alt. . de 44. ed, l. 34. L. 35. wo, 


XVII. | 
Redhibition, and diminution of the 17. R. AA 


Price, becauſe of the defects of the #rim 4er 


thing taks 
= 4+ 


place i 


pony 


order of 
Ger 


» Tac place of he Sel 


5 15 judges the thing only f 


| ad vendiriones fiſcales. l. 1. 5 3. 


18. The 


time for 
S an 
— . 


cn, caufg 


= thing fold, do not take 
Sies, which are made by a Decrce of transfers it to the 


le 


lr ob 


e in publick 


a Court of Juſtice: For in theſ Sales; 
it is not the Proprirtor who ſells, but it 
Is the Authority Lopes 3 ſtice, Which is in 
and which ad- 
AN 
C 


F adi.ed. Ab 
though this Law has e relation 10 this el. yet 


r Or apyibad 16 F: 


XVIII. 


The time which the Buyer is allowed 
for bringing his Action of Redhibition, 
commences only after that the Buyer 
has been able to diſcover the defects of 
the thing (old; unleſs this time were re- 
y ſoche Cuſtom, or that it has 

Lek the pu ſhould not 
bring his com ſs 6 t within a 
K time. 4 * in IS of a 

that is red, the Buyer ma 
5 — his the ge — 
that time is ex and the Judge will 
decide in the matrer according to the 
cifcumſtances v. 

® $i quid ita veniertt, ut nifi 
— 


ne intel | 
wp car a rad yo 
. St autem de tempore nihil convenerit, in 
| actio intra {© ra dies uriles, ccommo- 
veneri ry EE As on. 
eo con 1 ibi - 
to hanc conventiorient valere. i 
ae Germ, priiafrum rathibirion} preteri- 
cogntt judicium dabitur. l. 3. f. 22. 

4. 2d. ed. See the eighth Article of the fo 
tion; and the ninth Article of the twelfth Sec- 


SECT. XII. 
of other cauſes of the Diſſolution 


5. 


AI may be diſſolved for ſeveral 


cauſes. 
By the Sellet's failing to deliver the 
Thing ſold. _ 
1 By the Buyers failing to pay the 
rice. 
On account of the defects of the 
Thing ſold. 


On account of the lowneſs of the 
Price. 


Becauſe of Evictionm. 
Becauſt of the event of a Condition. 
By the Revocation which the Cre- 


F 8 Sellers make of Sales made to 


defraud their Creditors. 


By the power of Redemption veſted 
jn ho Heir of Line, which diſſolves 


| Roman Emperors, as a 
quads yet it was 


ria ob Ses. Tita. Bec 


the Sale with reſpe& to the Buyer; and 
lineal bee is 
lice of the Buyer. 
the Power of Redemption which 
have in regard to their Feudal 
Lands and others. 


vy Go a — of Redemption ſtipulated 


ſubſtirured in the 


virtue ** a conditional Agreement 
aa ſſolve the Sale in caſe of a certain 


R reaſon of the Non. performance of 
ſome of the Covenants ſtipulated in the 


By the mutual conſent of Seller and 


reaſon of Fraud, Force, Error, 
ind the other grounds of Reftirurion, 
Reſciſſion, or Nullity. 

Of all theſe Cauſes the ſix firſt, and 
the laſt, which is that of Nullity, have 
been explained under this Title. The 
Revocation of Sales made to defraud 
Creditors, comes under the Title of 
things done to defraud Creditors. The 

wer of Redemption velted in the 
2 of. Line, and that which attcnds 

Feudal Lands, do not come properly 
within the deſign of this Work ; for 
they are peculiar to our Cuftoms, and 
the Power of Redemption belonging 
to the Heirs of Line is * boliſhed by the 
Roman Law * ; Reſciſſtons and Reititu- 


tions ſhall have their reſpective Titles in 


ook proper places. And there remains 
o be explained here, the Power of 


on 
| — © ſtipulated by Covenant, 


the conditional to diſſolve 


the Sale in eule ol 3 the 


Non - performance of the Covenants, and 


1 


87 


the Conſent of Buyer and Seller. But 


we mult in the firtt place explain ſome 
Rules that are common to all 
of diffolving Sales. 


9 Feen, 


e . of Redemption which the Heirs 
redeem Lands that were alienated 

per we altho' it was aboliſhed by the 
from the texts {wes 
wards revived under the 
euddl Law, and is till in force in moſt Countries, 


England excepted. Vid. hs. . Fend. tit. 13, 14, 1 
16. Groeuweg. in lib. 4. Cod. de cuntr. E 


Rules common to the Diſſolution of 
-4 5. 


The CONTENTS. 


t. Difference between the Nullity; and 
Diſſolution of a Sale. 

2. The Poſſeſſot cannot be turned out of 
Poſſeſſion, but by the authority of 
Tuſtice. 


3. Damages; 


the ways 


ö F # 


4 Th Digelntion of the 2 am all 

| [Things as they werr. 12 

„Ehe Seller is reinflated in bis Righe. 

. Heuer ef Redemption by Covenant. 

7. Los with the Power ef Redemption, 
rat £1 implies 4 Condition. * 1 

| Pow:r of Redemption gener 

* time fo: the Cour act is 


9. Thin continuance of the Power of Re 
| demption. 
io. The Fruits after an O fer wh to 


cM. 


11, cee Agreement to ane the | 
k 2. 4 of theſe conditional Diſouti 


Ons. 
3. The Sale vacated alths' there be, no 
Glanſe of, Diſſolution. 


” Di alution of the Sale by conſent ot 


Fiore performance of Articles. 
1 Fe ee of the Sale by conſent, af- 
* ee, 77 4 Tiga, , 
„ Tie is this difference between the 
- = Diſtolution, and Nullity of a 


od Sale 6. that the Nullity makes it to have 

B been no Sale from the beginning; and 

a Sale. the Diſſolution makes tlie Sale to ceaſe 

vhich had been accompliſhed; but does 

not make it never to have been, even 

altho? it ſhould be diſſolved oc n 
of the Seller and Buyer b. 


0 Fee the fit article ef the Mt Section of "24 

nants; 
_ + #i&ab emptione, veiditicle, locarione, conduRti- 
one, cteriſque ſimilibus obligationibus quin inte- 
is omnibus, conſenſu eorum qui inter ſe obligati 


int, recedi poſſit, dubium non eſt. 1. 58, Fi padt. 


Mie. quando lic. ab empe. diſc. I. 2. cod. 

luſectam emptionem facere-non poſſumus. J. 2. 
in f. F. de reſc. vend. See on this and the follow- 
ing rticles, the ſixth Section of Covenants. 


II. 4 


+. The Poſe 'Whacrer be the cauſe of the Dino. 
ſefor cam ot lution of a Sale, if it is controverted, 
be turned and that the Buyer, or any other perſon 
2 Poſ- having his right, is in Poſſeſſion; the 

he ae 4. Seller cannot take back the thing ſold 


ſbority of but by the Authority of Juſtice c. 


FO - ba See the ſixteenth Article of the fifth Schon, and 
* be neu andi ef the ; jxth Section * Covenants, 
nm. 
Dama- If the Sale is vacated by the deed of 


| ges. if there gn or..tother of the parties, who has 

4 gr been the occaſion of ſome damage; he 

for ws ſhall be bound to make it good, purſu- 
ant to the Rules which have been ex- 
plained in this Title d. 


89 Ka A 3 3 eee, 


non — D 5277 3 
Article: 


| of Alienation which belongs to the Lord of the Manner 


from the deed 


2 


it 18 


the liberty to take back the thing ſold, 


„ $55 K © 


been 1 
F 1 


* F 


IV. 
/ the $6 bias ache the Sale 
* Buyer are ted in their Rig 


and all things are reſtored to the de lee flow a 
condition they were in before the Sale, rhing: 
a far- as the circumſtances will allow *. * 


y t uterque, r nihil 


the following 


v. f 
When iſ Sale is n the gel-. T 
ler takes back that which he had ſold, & © 7 © | 
without any of the Charges which the fe you = ll 
Buyer may have burthened it with. Be- _ 
cauſe the Seller 15 reinſtated in his Right, 


as if he had never been tn grind it f. 


Omnia in integrum reſtiruuntur, ack , 
neque emptio, neque venditio interceſſit. I. 60, 74 = |: 
de ad. ed. | S | 
© This Rode is um. of the Charge to which ” 


nk 2 the thing by his own | ; F 
it-Rent, to a Service, if he had mortgaged : 
3 and it does not concern the Fine 


en account of the Sale. * of pojing the 
Fine of Alienation was a of the ac, 
which was as much the died of the Seller, bogs x 
Buyer. So that the Eflaie which was fold, remain 27 


Nel rg i 
the Sale WAS e 
. eized 
E mr . it in juſt in this c 
the Buyer be i e as to 
* which There are euen 
tom; E b . Alienation in 
the caſe of Eſtates ſold by a Decree of . 
ingithe Lord at liberty to take the ſame, he  foring ro the 
> 7a the firſt Fine of Alienatid he bad rertivei 
him 


See upon this Article the fourteenth and fifteenth 
articles which follow. See the ſecond Article of 
the firſt GT. and the tenth Article of the ſe- 


Of the Poue- of mis 7 


Covenant. 
me he en ch, aro 
T* Power of Redemption I, 6. Power of 


Covenant, is a Paction, by whic T4 
agreed, that the Seller ſhall have 2 


he reſtoring the Price to the Buyer, or 


ſo much ot it as has been paid b. 


t Si fundum parentes tui, ea lege vendiderunt, 
ut five ipſi, ſive hæredes eorum, emptori pretium 
quandocunque, vel intra certa tempora obtuliſſent, 


reſtitueretur, teque parato ſatisfacere conditioni di- 
rectæ, hæres emptoris non paret, ut contractus fides 


ſer vetur, actio præſcriptis verbis, vel ex vendito, 
tibi dabitur. J. 2. C. im. empt OTROS: 


: de 
c J. 7. codem l. 12. 2 eſe. ct, C 
T. ter non eft op. d r 


* = VIL A 


Of the Cox rRACT 6F SALE. Tit. 2. Sect. 12. 


A Sale with a Power of Redempti 
with che irnplies a Condition, that the Sale ſhal 
Ne be void, if the Seller buys the thing 


. again>. And when he does ſo, he 
. enters again into his Right, by virtue 


of that condition. Thus, he takes 


: 


(5) urs dert dra quanta, fit res inemp- 
ta. J. 7. C. de pad, int, empt. & vend. comp. te pa- 
rato ſatisfacere conditioni, &c. J. 2. . 


. 
8. The If the Power of R 
Power of granted only after the Contr 
Redempein was firuth 


granted 


it. 
* 


ion was 
of Sale 
it *. — of eh 4 
„ of prejudice to the Charges ort- 
2 a = which the —— may have 
Gvrad is ſubjected the thing after the Contract 
. was paſt, and before he granted the 
Power of Redemption“. 


IX. 
„ lech. The Power of Redemption may be 
rinuance of granted, either indefinitely, without 
the Power of marking the time within which the Sel- 
„ en ler may redeem, or fixing a certain time, 


after which this Power of Redemption 


ſhall ceaſe!, If the Power is granted 
indefinitely, it laſts as long as the time 
limited for Preſcription®. If it is re- 
ſtrained to a certain time, the Seller is 
not immediately excluded when the 
time expires; but a delay is granted to 
him in the ſame manner as to the Buyer, 
when the Sale ought to be diſſolved for 
want of payment at the term. 


Si fundum parentes tui, ca lege vendiderunt, 
ut five ipfi, five hæredes eorum, emptori pretium 
quandocunque, vel intra certa tempora obtuliſſent, 
gran pong &c. J. 2. C. de pad, inter empt. & 

® Hz actiones annis triginta continuis extin- 
guantur, quæ perpetuz videbantur. J. 3. C. de 
preſcr. 30. vel 40. ann. 

" See the eighteemth Article of the foregoing Section, 
the eighth Article of the third Section, and the thir- 
teenth Article of this Section. 


X. 


* e The Seller exerciſing his Power of 


Fruits af. Redemption of Lands which he had 


ter an Offer ſold, the Purchaſer ought to reſtore to 


made te re him the Fruits from the day that he 


* 


the Price in due formo. 


fHabita ratione eorum 


VOI. I. 


made his Demand, with a Tender of 


quæ poſt oblatam, ex 


89 
pacto quan 


titatem, ex eo fundo ad adverſarium per- 
* d. J. A1 Ce de pad. vat . empr. & verd. 


Of the conditional Agreement to dif: 
ſolve the Sale, and of Non-per- 
| formance. 
fri 4. 
HE Paction, or conditional A- 11. Condi- 
to diſſolve the Sale, is #4 _ 
that Covenant which is fo uſual in Sales, %, the 
that if the Buyer does not pay the Price Sa. 
at the time prefixed, the Sale ſhall be 
void p. And this fame Penalty of the 
Diſſolution of the Sale, may be likewiſe 
ſtipulated in caſc of the Non-perform- 
ance of any other Covenant that is 
part of the Contract of Sale. As if it 
1s faid, that if a Houſe which is fold, 
—— „A _ from a Servicc, 
all a to be ſubject to it, the Sel- 
ler ſhall be bound to take it back again. 


” Chm venditor fundi in lege ita caverit, fi ad 
diem, pecunia ſoluta non fit, ut fundus inemptus 
hit, J. 2. F. de leg. commu. 


Al. 

The Clauſes for diſſolving the Sale, 12. 7 
in caſe of Non- payment at the time ap- {econ 
pointed, or of Nv onda wg of any _ 
other Article of the Contract, have not ,,” 
the effect to diſſolve immediately the 
Sale, upon the failure of Performance 
but a delay is granted for fulfilling what 
has been promiſed ; unleſs the thing can- 
not admit of a delay; as if the Seller 
fails to deliver the Goods which he pro- 


miſed to have ready againſt the day of 


an Imbarkation d. 


4 See the eighth Article of the third Section, and the 
nineteenth Article of the ſecond Section. 


| XIII. 1 

Altho' there be no Clauſe of Diſſolu- 13. H. 
tion for Non- payment at the ſet time, Sale vacat- 
or Non- performance of any other Arti- 4 N 
cle of the Contract, yet the Sale ſhall ii, 
nevertheleſs be diſſolved, if the failure Diſſolution. 
of Payment, and the Non-pertormance 
give occaſion for it, after the delays, 
according to the circumſtances r. For | 
the Parties do not intend that the Con- 
tract ſhould ſubſiſt, unleſs each of them 
performs his Engagement i. 

* See the ſecond and fourth Articles of the third Sec- 
tion of Covenants, 

Non impleta promiſſi fide, dominii tui jus in 
ſuam cauſam reverti conveniat. J. 6, C. de pad. mt. 


& vend. compo. 
wa 2 the fifth 2 of the firſt Section of Covenants, 


* 


1 


Of 


1 f 
z 
. * 


14. 
12001 
Sale by 


Dil 
the 
con- 


* 
* 
. * 
| 0 ** 20 i 7 - ! 
23 | 0 

N 3 "ay * 5 1 „ a 
: " x mw 
i : k 7 

: 1 N 8 . x 
2 * * . * 4 4 0 . 
4 


Of the DINMlution of the Sale by the 


mutual Conſent of Seller and B wer. 


1 


* : 
= q Wi C7 * 6 % 


FHV E" > 
g 4 


e XIV 


6 4 ** 


ſent, before cd, and the Price paidg.the Sale not being 


of arcitdes, 


* Potelt, duh res integra ſt, convthtione noltra 


& $ejus inter Fee ut fundum Tuſrula- 


num emptum Sejus haberet centum aureis: deinde 


re nondum ſecuta, id eſt, neque loluto, ne- 
que fundo tradito, placuctit inter 603, ut diſcedere- 
tur ab cmptione, & venditione, hvicem liberartur. 
9. . inft. quibrer nodic rollitay g. Ab emptione, 
endltione, locatione, conductione, cxteriſque limi- 
— obligationibus, quin integris omnibus, conſen- 
ſu corum qui inter ſe obligati fint, recedi pollit, 
dubium non eſt. J. 58. C. de pac, In empriane 
cæteriſque bona fidei judiciis, re nondum ſecuta, 
poſſe abiri ab emptione. J. 3 5. 6. cod. I. 1. & 2. 
C, 2 licet ab empt. diſtedere. 
the following Article, and the ſecond Article 
of the firſt Section, and the tenth Article of the ſe 


It is neceſſary ro obſerve um this Artifle, that if the 
o diſſolve the Sale of Lands, withus TIP 


thine after the Contradt, und before the Purchaſer kat 


* | If the Sale bein conſumtnated, the 
tion of the P 


rms 


talen foſſefffon'of them, it is bug eqpiritble, and likewiſe 
agretable to Cuſtttn, that there ſhould be no Pine U li- 
enation due on ncrbunt of the faid Sale, And there = 

Cuſtoms which give a certain. time, ſuth as the 
12 right days, for diſtin the Cd, before 
Alienation be due. But ſeeing this time is 
not regiulate in 'the other Provinees, and that a dif- 
tinttion my be made between the condition of a Purtha- 
fer who has taken poſſeſſion, and of one who has not, there 


ariſes frequently different qneſtions, whether the Fine of 


Alienation be due or not, according to the ſiate that 
_— the time of the Diſſalution of the Sale. 
4nd it were to be wiſhed, that there were a certain and 
uniform Rule for theſe caſes; and likewiſe for the 
other caſes where ſuch Rules are wanting, as we have 


taken notice of m ſeveral places. 
MV. 


rice paid, the Thing delivered, and 


Sale by c. the Buyer in poſſeſſion, the Seller and 


Bu 


of articles. 


Contract, without any other cauſe than 
their bare will; it is not ſo much a 
Diſſolution of this Sale, as a ſecond Sale 
which the Buyer makes to the de 
who had ſold the thing to him. Thus, 
this firſt Seller does not take back a 
thing that is his os ſince his Sale of 
it had diveſted hiff of his Right to it; 


but he buys in effect the thing belong - 
ing to another perſon; and it goes to 
him burdened with the charges and 
Mortgages, to which the perſon who 
bought the thing of him, and ſells it 


agree afterwards to diſſolve the 


4 


back to him again, way have ſubjected 
Fe 8 


it in the mean wh 


- 
T7 - 


1 . 
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Liv. 


atriuſe c partis e recedi 2 Eteaim 
f vit emy⸗ n 


au cottradtum eſt, 
adminiculo 1 At enim 
nem intcrpdiitam, guda voluntas hon 1 
tionem. Cs ears — 55 ils retru- 
ens venditianem 'intercellerit. I. t. C. quando be, 
empt. dic. Poſt pretium ſolutum iufecłum emp 
tionem ſucerd nod poſſunus, I. 2. Fade ret owns. 
See the preceding Article, and the Remark that 
is there made on it; and the ſecond Article of the 
fixt Section, and the tenth Article of the ſecond 
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to the Contract of Sake. + 
Of Forced Soles. 


are found to he nece 
lick Uſe: and if in theſe caſes they re- 
fuſe to ſell them, they are forced to it 
by the Authority of Juſtice. Becauſe 
that all things being made for the uſe 


for ſome pub- 


of ne SOcifs before any thing paſſes - 


to the uſe. of particular perſons ; they 


poſſeſs them only upon this condition, 


* 


that their private Intereſt ſhall give wa 


to the publick Intereſt, in the nec B | 
Thus, a 


tics which . uire it. 

private man is bound to fell his Lands, 
or Tenements, if they be found neceſſa- 
ry for ſome Publick 

are alſo other oauſes for which the Pub- 
lick Juſtice obliges perſons. to {ell their 
Poſſeſſions, and that even for the Inte- 
reſt of Private Perſons, as in the caſe of 
the fourth Article of this Section. We 
may obſerve in the Roman Law, con- 
cerning the ſubject of forced Sales, ſome 


ſingular cafes where the Proprietors. 


were forced to fell. Thus, by a Con- 


ſtitution of the Emperor Antonin, Maſ- 


ters Who uſed their Slaves ill, were ob- 
liged to fell them. Thus, when one 
ot ſeveral Maſters of a Slave, who be- 
longed in common to many, was will- 
ing to give him his Liberty, the other 
Maſters were forced to ſell him their 
Portions d. Thus, when a thing be— 


longed in common to the Exchequer, 


and to private perſons, the Exchequer 
might of it {elf tell the whole thing, al- 
tho the ſhare it had in it were never fo 


ſmall, and the other Proprietors were 


obliged to part with their Shares to the 
Purchaſer, for their proportionable part 


of the Price agreed one. 
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1. Forced 
Sales, 


07 the Contract or Saiz. Tit. 2. Sect. 1 s. 


. L. 1. nr. C. de comm, forv. man. 

dem. Silan. 

L. C. de vend. rer. fiſe. cum priv. comm, I. 4. 
C.' de com. rer. alm. 
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2. A forced Sale for the Publick Good. 
. Sale of Proviſions. | 
4. A forced Sale for a particular Nece/- 


* . $. 2. inft, de bi An 


JJ. 
F. 4 perſon who might be compelled, 


| conſents to the Sale. 

6. If he refuſes to ſell. 

7. Effect of theſe kinds of Sales. 

8. Fields lying near to the High Way. 

9. Diſtreſſes and Sales by Detree of a 
Coart of Juſtice. 

10. Sale by Cant, or Auction. 

11. Valuation. | 


5 
Orced Sales are thoſe to which per- 


ſons are compelled by Authority of 


Juſtice, for the Publick 
other juſt cauſe. *. 


* See the following Articles. 
II. 


, or ſome 


2. Aforced Ifa Houſe, or other Tenement appears 
E the to be neceſſary for a Publick Uſe, ſuch 
(Good, 


as the building of a Pariſh Church, or 
enlarging it, to make a Church-yard, 
for making a Street, or enlarging it, 


for making any Fortification, or other 


Work, for the Publick Conveniency; 
the Proprietor is compelled by Publick 
Authority to ſell the ſaid Houſe, or Te- 
nement, at a reaſonable Price b. 


Ibis is a conſequence of what has been remarked in 
the beginning of this Seckion. V. I. 11. ff. de evi. in 
verbo, Poſſiſſones ex pracepto principali diſtractas. Poſ- 


ſeſſiones quas pro Eccleſiis, aut domibus Eccleſia- 
rum parochialium de novo fundandis, aut amplian- 


dis, infra villas, non ad ſuperfluitatem, fed con- 
venientem neceſſitatem acquiri contingat, de cæte- 
ro apud Eccleſias remaneant, abſque coactione ven- 
dendi, vel extra manum ipſarum ponendi. Et poſ- 
ſeſſores illarum poſſeſſionum ad eas Aeniten lem 
juſto pretio compellantur. Pro Eccleſiis parochia- 
ibus, cœmeteriis, & domibus parochialibus Recto- 
rum extra villam fundandis vel applicandis, illud 


idem concedimus. Ordinance of Philip the Fair of 


the ear 139. 55 

See Sn of a Ground belonging to 
a private man, for the Publick conveniency, and for the 
wants of particular perſons, in the thirteenth Law, F. 1. 
ff. com. præd. tam urban. quam ruſtic. where it is 
ſaid, that a private Man who has a in his 
Ground, is not obliged to ſell the Stone he digs out of it, 
unleſs he be bound by a Cuſtom to give Stone out of his 
SY at à certain Price to thoſe who Jdethand it. 
But i e 
were neceſſary to the Publick, would it not be juſt i0 


_ oblige the Proprietor to give the Stone at a reaſonable 


Price, altho' no ſuch Uſage were eftabliſhed : 
"TS 6-2 


III. 


In the caſe of a Piiblick Neceſſity, 3. Sn! of 


and at a time when there is a great (car- ov, 
city of Corn, ſuch perſons as have great 
lenty of it by them, are compelled to 
Il it at a reaſonable Price. And the 
Civil Policy obliges Butchers and Bakers 
to ſell their Goods likewiſe at a reafona- 
ble Rate 4. | 


Lege Julia de annona, pœna ſtatuitur adverſus 
eum, qui contra annonam it, J. 2. F. de leg. 
Ful. de m. Præterea debebis cuſtodire, ne Dar- 
danarii ullius mercis ſint, ne aut ab his qui co- 
emptas merces ſupprimunt, aut à locupletioribus : 
qui fructus ſuos æquis pretiis vendere nollent, dum 
minus uberes proventus expectant, ne annona one- 
retur J. 6. F. de extraord. cim. 

Cura carnis omnis, ut juſto pretio præbeatur. 
ad curam Præfecturæ pertinet. I. 1. F. 11. de off 
pref. urb. There are ſeveral Ordinances on this Subject. 


IV. 


If the ſituation of two Fields happen 4. 4 forced | 


to be ſuch, that there is no going to Sale for - 


the one without paſſing through the f 


other; the Proprietor ot the Field thro! Necefiy- 
which it is neceſſary to paſs, is obliged 
to {ell this Service, in the place which 
will be the leaſt inconvenient for him. 
For it is not reaſonable that the other 


Field ſhould remain altogether uſeleſs. 


Si quis ſepulchrum habeat, viam autem ad 
ſepulchrum non habeat, & à vicino ire prohibe- 
atur: Imperator Antoninus cum patre reſcriphit : 
iter ad ſepulchrum peti precario, & concedi ſolere. 
I. 12. F de Relig, Prizſes etiam compellere deber, 
juſto pretio iter ei praſtari, Ita tamen ut judex 
etiam de opportunitate loci proſpiciat, ne vicinus 
magnum patiatur detrimentum. 4. J. 


V 


If in the caſe where the Proprietor of 5. If „he 
à Field may be forced to ſell it, he con- . * 
ſents voluntarily to the Sale; this will % 
be a Covenant, of which the conditions H i 
will be ſuch as the Parties ſhall have the Sale 
regulated them by common conſent in 


the Contract f. 


| f It will be a voluntar Aqreement that regulates the 
conditions of this Sale, the ſeventh Article of the 


ſecond Section of Covenants. 


VI. 


If the Proprietor refuſes to ſell; and 6. If hers 


ſuffers himſelf to be forced to it by a fuſe t ſell 
Court of Juſtice; the Sentence or Decree 
which ſhall be pronounced againſt him, 
ſhall be in the place of a Sale, and of a 
Title of Alienation; which ſhall diveſt 
this Proprietor of his Right, and tranſ- 


fer the Land or Tenement to the ule tor 


which it is deſtined s. | . 
© Thi in a neceſſary conſequence of theſe kind of Sales, 
N 2 VII. Ia 
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7. Ha In the caſes where the Proprietor is divided at all, ſuch as a Judicial Office, 
Meſe kinds diveſted of his Land or Tenement for 
of A. ſome Publick Uſe, he cannot be obli- 
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VII. 


to any Warranty. For beſides that 

ie is diveſted of it againſt his Will, the 

Land or Tenement being put out of 
Commerce by this Change, it is not any 
longer ſubject to Mortgages, nor to E- 
victions. But the Purchaſers, ſuch as 
Church-wardens, or the Corporation of 
a Town, remain bound to the Lord of 
the Mannor, for the Rights which he 
had upon the ſaid Lands; and they are to 
indetnmify him as to the conſequences of 
this change, according to the quality of 
his Rights, and the Cuſtoms ot the la- 
ces. And the Creditors of the . 
Who is diveſted of his Land, or Tene- 
ment, have their Right upon the Price |. 


1 or, Fog likewiſe neceſſery conſequences of theſe 
VIII. 


8. Fields If by any accident, ſuch as a Flood, 
ap by a High Way is taken off, or rendred im- 
hs. High practicable; the Proprietors ot the adja- 


ro. e y FJ Hen a thing, which cannot be 
Cant, &. VV divided without great difficulty, 


gages. 


cent Fields arc bound to furniſh a High 
Way, but without having power to el] 
what they loſe by that means l. For it 
is a caſualty which turns their Fields, 
or a part of them, into a High Way; 
and this ſituation of their Lands engaged 
them to ſuffer this eveut. | 


Cuùm via publica, vel fluminis impetu, vel rui- 
na, amiſſa eſt, vicinus proximus viam præſtare de- 
bet. J. 14. in f. f- quemadm. ſerv. amitt. 

This Rude is to 
But if for the Publick Comeniency a way were changed, 
to make it ſhorter, or to — a "= altogether new, it 
would be neceſſary to indemnify the particular perſon; for 
the ſhare of an the goes to the 9 of this 
new Way. | 


Of Sales by Decree of a Court of 
„ 
| IX. 


9. Difee: Reditors have a right to demand 
ſes andSales that the Goods ot their Debtors 
by 8 be expoſed to Sale; and theſe ſorts of 
7 e. Sales are forced, and are made by a De- 


cree of a Court of Juſtice]. 
See the ninth Article of the third Section of Mort- 


I do not enter here into a particular diſciſſon of this 
matter, of Sales by Decree, which being a part of the 
Order of Fudicial Proceedings, and being different in our 
Fractice what it was among the Romans, it does 
not properly belong to this Collection. V. |. ult. C. de 
jure dom. 


Of Sale by Cant or Auction. 
E 2 E 


under ſtood of an ancient High Way. + 


ſuch as a Houſe, or which cannot be 


belongs in common to ſeveral perſons, 
and that they either cannot, or will not 

ree among themſelves about it; they 
ſell it, in order to divide the Price of it 
TO and they give it to the 
higheſt bidder, either among chemſelves, 
or 


for it. And this way of Sale is called 
Cant or Auction w. 

. .. 58.4. 4.fﬀ de jar. dot. in verbo, adjudica- 
tuſque fundus ſocio frurrit ; & in verbo, licratione. |. 
13. f. 17. F. de ad, empt. & vend. l. 7. f. 13. F. 
comm. druid, |. 3. C. c | 

Of Valuation. 
XI. 


It often ha pens that many things 11. Valua- 
having been ſold by the Lump together, cn. 


for one Sum, without diſtinguiſhing the 
Price of each, it becomes neceſſary at- 
terwards to know the Price of each par- 


\ ticular z and to regulate how much 


every one of the things may be worth 
upon the foot of the Price that was 
given tor the whole. And this way of 
making an Eſtimate, is what is called Va- 
luation. Thus, for Example, if one of 
ſeveral Lands that were fold for one and 
the ſame Price, happens to be ſubject to 
a Fine of Alienation, it is by a Valuation 
that this Fine is regulated. And it would 
be the ſame thing, if it were neceſſary to 


make a particular Eſtimate of a portion 


of a Houſe, or other Eſtate". 
* u. I. 1. F de evid. I. 5 2. ed. 


> err m. 


Of EXCHANGE. 


'tho' the uſe of Exchange did Exchange 

naturally precede that of being di. 
Sale, which had its begin- % #2 
hing only with the Invention S, _— 
ot Coin; yet order did require that we; 


ſhould explain the Rules of the Con- 


tract of Sale, before we ſhould ſay any 
thing of Exchange, for the reaſons 
which have been remarked at the end 
of the Plan of the Matters treated of in 
this Book. | FEY 

Origo emendi vendendique à permutationibus 
cœpit. J. 1. F. de coner. empe. 


Exchange has been the firſt Com- Exchange 
merce which men made uſe of to ac- e Vn 
quire the Property of Things; the one ſe ages 
party giving to the other what was ei- ng the Pro- 
to himſelt, perry of 
et from the other a Is. 


ther uleleſs, or leſs neceſſary 
that he might 


thing which he ſtood in need of®. - 
| | EEE > Unuf- 


ſtrangers whom they admit to bid 


11. 


. a: 


EN 
ILY 


* Unuſuiſ 


ac rerum 


ſecundùm neceſſitatem temporum 
inutilia permutabat. J. 1. F. 4. 


: Of EXCHANGE. Tit. 3. Sect. ! — 


contr, emPpt. 


* by Natural, yet this Contract had in the 

Roman Law Rules 1 — — ä 
Exchange, be Natural in our Practice. For 
I. 1 x Lockingh was conſidered in the Roman 
= | Law as a Contract without form, which 
+ | £ was placed amo thoſe Contracts 
which have no particular Name; the eſ- 
fect of which was, that when there was 
only a ſimple Contract of Exchange, 
1 without delivery on one fide or t'other; 
1 it produced no right to demand the 
3 execution of the Contrat<; and when 


D 
2 
a 


* 1 


1 delivery was made only by one party, he 
ET: who had made it, had no right to de- 
3 mand that which the other party was 
bound to give him in counterchange, 
and he ol only take back the thing 
which he had given 4. But ſince it is 
Natural, and ble to our Practice, 
that all Covenants ſhould be perform- 


erfection. And the parties who have 
nd themſelves in the Contract, are 
compelled mutually to execute it, in 
the ſame manner as in the Contract of 
Sale; and as they were likewiſe com- 
pelled in the Roman Law, when the Ex- 


tion f. 


© Ex placito permutationis, nulla re ſecuta, con- 
ſtat nemini aftionem competere. I. 3. C. de rer. perm. 
Emptio ac venditio nuda conſentientium voluntate 
contrahirur, utatio autem ex re tradita initi- 
um obligatiohi præbet. Alioquin fi res nondum 
tradita fit, nudo confenſu conſtitui obligationem di- 
cemus. Quod in his dumtaxat receptum eſt, quæ 


donductione, mandato; J. 1. C 2. F. de rer. perm. 

Ex altera parte traditiotie facta, fi alter rem no- 
lit tradere, non in hoc agimus, ut intereſt noſtra il- 
; lam rem accepiſſe, de qua convenit, ſed ut res con- 
tra _ * a NN locus eſt, quaſi re 
non ſecuta. J. 1. Fe rer. perm. l. 5. |, 7. 

* $ wi. F. perm. . 5. . 7 
Quid tam congruum fidei humanæ quam ea quæ 

inter cos placuerunt ſervare. /. 1. F. de pact. 8 
Ex placito permutationis nulla re ſocuta, con- 
ſtat nemini actionem competere, niſi ſtipulatio ſub- 
jecta ex verborum obligatione quæſierit partibus 
actionem. J. 3. C. de rer. perm. l. 33. C. de tranſ. 


TheRulrrof All the matters relating to Exchange 


i BY being almoſt the ſame with thoſe be- 


*- longing to the Contract of Sale, be- 
che. cauſe of the Affinity between chele two 
Contracts, we ſhall repeat nothing here 
of what has been ſaid in the Contract of 
A Sale; it being ſufficicnt to advertiſe the 
E Reader, that we may apply to the Con- 
5 tract of Exchange, all the Rules of 
: Exception. Sales, except thoſe which have no rela- 
tion to it; ſuch as the Rules concern- 


1 Perils, Altho! the uſe of Exchange be whol- 
3. 6 3 


ed ©; we give to this Contract its intire 


change was attended with a Stipula- 


nomen ſuum habent, ut in emptione, venditione, - 


ing the Price; becauſe in Exchange 

there is no Price. Ihus, the Rules 

touching the Engagement of the Buyer 

to pay the Price, thoſe relating to the 

Power of Redemption, and others of 
the like nature, are not applicabl* to 

Exchange. But the Rules touching De- 

livery, thoſe concerning Warranty, with 

the other Engagements ot the deller; 
thoſe relating to the changes of the 

thing ſold, the Nullities of Sales, Evic- 
tion, Redhibition, and others of the 

fame kind, are Rules common to Sales 

and to Exchanges. So that it will {ut- 

fice to ſet down here, as Rules peculiar 

to Exchange, thole which tollow. 


8 Quoniam permutatio vicina eſſet emptioni. 
J. mit. de ver. perm. Per mutationem, utpote re pA 
bonæ fidei conſtitutam, ſicut commemoras, vicein 
emptionis obtinere non eſt juris incogniti. J. 2. 


C. de rer. ferm. 


The CONTENTS. 


1. Definition of Exchange. 

2. In Exchange both the one and the 
other bold the place of Selier and 
Buyer. | 

3. Eviftion in Exchange. 

4. Kules of Exchange the ſame with thoſe 
of Sale. 


I. 


Xchange is a Covenant, by which 1. De 
| the Contracters give to one another 7 - 
one Thing tor another *, whatever it be, chunt e. 
except Money; tor in that calc it would 
be a Sale b. 


* Si ego togam dedi ut tunicam acciperem, Sa- 
binus & Caſſius eſſe emptionem & venditionem pu- 
tant: Nerva & Proculus per mutationem, non cm- 

tionem hoc eff oe verior eſt Nervæ & Procu- 
i ſententia. J. 2. f. 1. F. de cont. engt. 

Si quidem pecuniam dem, ut rem accipiam, 
emptio & venditio eſt. Sin autem rem do, ut rem 
accipiam, quia non placet per mutationem rerum 


emptionem eſſe, &c. J. 5. F. 1. F. de preſc. verb. 


II. 


In the Contract of Exchange, the :. r 
condition of the Contracters being equal, a:z5./or 


in ſo much as both the one 4nd the“ one aud * 


other give one Thing for another; we et 
cannot in it make a diſtinction of a Sel- place of 5t- 
ler and a Buyer, no more than of a Price r 
and a Merchandize ©. But both one and %. 
the other hold the place at the fame 
time, both of Seller of the thing which 

he gives, and of Buyer of that which 

he receives d. 


In permutatione diſcerni non poteſt, uter emp- 
tor, uter venditor fit. J. 1. F. 1. mf. F. de cuts. 
empt., J. 1. F. de rer. perm. 

Neque aliud merx, aliud pretium. . I. in prize. 


di contr. empt. 
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The C1 v1 


4 $i quis petmutaverit, F$cendurn & | 

| — & yen4itoris loco haberi. J. 19. . f. f. 

de ad, cd, Is qui rem permutatam accept, 

emptori ſimilis eit. L F l ax conf. ia aſhſe 
cur. 


* 


„ 
e If he who his taken a duns in Ex- 
. Change le evited of it, he holds the 


place of Buyer; and has his Recourſe 
tor Warranty. And the other is bound 
to indemnify him againſt the Eviction, 
in the ſame manner as a Seller is. 


© $i ea res quam acceperim, vel dederim, poſtel 
evincatur, in factum dandam actionem reſpondetur. 
I. 1. F de re. m. Ad cxcmplum ex empto acti- 
onis. J. 1. C. od, | 
1 

4. Rule: of All the Rules of the Contract of Sale 
Excrange take place in Exchange, except thoſe 
wa yr which appear not to be of the nature 
of Sale, Of this Contract, ſuch as the Rules con- 

cerning the payment of the Price f. 


tam ſicut commemoras, vicem emptionis obti- 
re, non eſt juris incogniti. I. 2. C. de rer. pers. 


TITLE 
Of HIRING, and LET- 
ſeveral kinds of LEASES. 


ls Title contains the Com- 
merce uled among Men, for 
WW communicating to one another 


he uic of Things, or of their Induſtry, 


The Matter: [il 
6 this Titie, 8 


Covenant is of a molt neceſſary and 
moſt frequent uſe. For ſince it is not 
poſſible, that all Men ſhould have in 


they ſtand in need of, nor that eve 
one ſhould do that himſelf which can- 
not be had without Induſtry, and with- 
out Labour, and that it would not be 
juſt chat the uſe of the Things of others 
or of their Induſtry and Labour, ſhou 
be always gratuitous; it has therefore 
been found neceſſary to make a Traffick 
of all theſe things. Thus, he who has 
a Houſe which he does not inhabit 
himſelf, gives the uſe of it to another 
for a certain Rent. Thus, pcople hire 
Horſes, Coaches, Hangings, and other 
Moveables. Thus, Lands are farmed 
I out to Tenants; or Labourers are hired 
; 5 cdi till them. Thus, people make a Traf: 
fick of their Induſtry, and their Labour, 


—ü—ä—j—— — > a — * ws, — 
N ts nene n Au wed - 
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* 
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' Permutationem utpote reipſi bonæ fidei conſti- 


moniam permutatio vicina eſſet emptioni. J. 2. 
cod. | 


TING to Hire, and of the 


and Labour, for a certain Price. This 


their own property all the things which 


either by rhe great, or at the rate of ſo 
much a day, or by other bargains. _ 
All theſe kitids of Covenants have 
on in x ance that in wg 2 of 
em, the one enjoys the Thi 
belonging to tous 5 * his LY 
bour for a certain Price: and it is for 
this reaſon, that in the Roman Law they 
are all o* them compriſed under the 
Names of Letting and Hiring. Letting 


on the {ide of one of the Parties, who 


5 called the Leſr; and Hiring, on the 
ide. of the other party, who 1s called 
the Leſſee. And here it is neceſſary to 


remark, that whereas in the Letting of 


Things, the Leſſor is he who gives the 
Thing, and the Leſſee is he who takes 
it; but in the Letting of Labour, the 
Leſſor is he who gives a Work to be 
done; and the perſon who undertakes 


the Work, and who gives his Labour 


and. Induſtry; is called the Undertaker. 
It is to theſe ſeveral forts of Cove- 
nants that we give the JIG name of 
Leaſe, ſuch as the Leale of a Houſe, 
the Leaſe of a Farm, a Leafe of Work 
to be done, either at the rate of ſo 
much for every day's work, or by the 
reat z becauſe in all theſe Covenants 
the one party gives to the other either 
n thing to be enjoyed, or a work to be 
one. | ; 
Altho' the Name of Letting and 
Hiring be common in the Roman Law 
to all theſe forts of Engagements, and 


that we have comprehended under one 


and the ſame Title, and without diſtinc- 
tion, Leaſes of Houſes, and Moveables, 
and Farms, as allo the Undertakings of 
a Building, or any other Work, with 
the other Covenants of this kind; yet 
we have thought it proper to diſtin- 


—— between the Letting to Hire a 


ouſe, a Horſe, or any other thing, 
and the Leaſe of a Farm, and the Un- 
dertakings of any ag of Work at a 
price agreed on. For theſe matters are 
not only diſtinguiſhed by their Names, 


but they have likewiſe ſome differences 


* 


in their Nature, and in their Rules. 


And becaufe they have all of them ſome 
Characters, and ſome Rules which are 
common to them all; we ſhall explain 
in the firſt Section, under the name of 


Letting and Hiring in general, thoſe 


characters Which belong to them in 


common z and in the fame Section, ant 


the two following, we ſtrall kkewiſe ga- 
ther together many of thoſe common 


Rules; and in the following Sections 


we ſhall explain what is particular in 
the Leaſes of Farms, and bi Se -orhie 
kinds of Leaſes. bo BE. 

4 All 


7 


ferent, Rules from the uſual Leaſes of 
N ich the Enjoyment of the 
IS ut 


ed anly for u certain titre. 
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Of the Nature of Lx TTING and 


HIRING 


1 
1. Definition of Letting and Hiring, is 


AW Ln AT, 
2. Who is the Leſſor, and who the Leſſee. 
3. Letting and Hiring is accompliſhed by 
bar things may be tet. 
. De profits. Animals. 


6. The detting of a \thivg auhiab 4s not 


one's own. 


7. The Rent, or Flire in Money, or a Por- 


tion of the Fruits. 


8. The Lowneſ5 of the Rent not confidered 
in deaſes. > | 

9. Liberty to let to others what we uur 
ſelves haue 4 Leaſe of. | 

10. Leaſes go to Heir, ar Executors. 


4. 


1. Defini- | Mare and Hiring in general, iti- 


tiew of Lats cluding therein all kinds of Leaſes 

_—_ and Undertakings of any Work, is a Con- 
, tract by which one 

general. 70 


the Leſſor, 


13,18 called the Leffor d, 


Leſſee, 


= gives to the 
other the Enjoyment or Uſe of a Thing, 
or of his Labour“, during a limited 


time, for a certain Rent, or Hire e. 


Tur. vie. F. lunar. cond. Si rem aliquam uten- 


dam five fruendam tibi aliquis dederit. $. 2. f. Je 


locat. & cond. 
Qvoties faciendum aliquid datur, locatio eſt. 
J. 22. f. 1. F bar. ä 
* Locatio & conductio ita contrahi intelligitur, 
fi merces conſtituta fit. mft. cod. I. 2. F. cod. 
5 ey" 8 this — the En- 
teutical Leaſes, or Leaſes for perpey; becauſe the) 
bave their peculiar Nature, which fhall be 78 


explained in 
the tenth Section. 


II. 


2. Whois He who gives aT ing ro beenjoyed, 
a 


alled the / the ſame name 
is given to him who gives out any Piece 
of Work to be done*®. He who has the 


enjoyment of any Thing by hiring it, or 


—_ a Leaſe of it, is called the Leſſec i; 
as allo he who undertakes the doing of 
any Works, who is likewiſe called U- 


dnn, ut in the Letting out of 
Labour and Induſtry, ot in Undertak- 
ing of any Work bythe great, or at the 
rate of ſo much a day, or fo much a 
meaſure, the Workmen, or Undertakes, 
arclikewile in ſome lenle to be account- 
ed Lefſors ; for they jet out and give 
their Labour and Induſtry b. 


Si quit fandum lotaverit. . 9, f. 2. Far. 


J 19. §. . cod. | 
_ * Quoties faciendum quid datur, locatio ct. 
J. x2. 1 1. F. eu. J. a tod. 
Licet cectis anni 
duxeris; £8. C. de te. 
1 Advereds cos 4 quibus extrucnda xd cia con- 


duxiſti, ex conducto actiaue conteudes. 1, 2. C. de 
a Locat artifex operam ſtar, id eſt, faciendi ne- 
vefſitatem. 4.22.4. 2: F. be. | 


HI. 


This Contract is of the number of ;. 7 
thoke which arg accompliſhed by the 0 


bare conſent, in the tame manner as the 


— en; ee 
Contract of Sale; und theſe two Con- the bre 
tracts have a great affinity one to the c. 


other, and many Rules which arc com- 
mop to both i * 


T{Locatio) conſenſu contrahitur. J. 1. F loca. 
ond. Locatio & conductio proxima cit emprioni 
& venditioni, uſdlemque juris regulis contilt t. 
Nam ut emptio & venditio ita contrahitur, ji de 
Pretio canvenerit, lic & lacatio & conduttio con- 


trahi intelug tur, t de mercede con venerit. . J 25 | 


end. de lar. & c’ Ade autem familiaritateni aliquam 
babete videntur emptio & venditio, item locatto & 
donductio: ut in quibuſdam quzri ſoleat, utrum 
empt io tc venditio lit, an locut io, & conductio. 4. 
UW ST SET 
Ie Contract of hum and Letting is, a, the Con- 
trad} of Sale, accompliſhed by tot bare conſeut, when the 
Furtis are agreed as to Aer that is to þe gd en to 
be enjoyed, or the lub that is to be doe, ard as to the 
Rent or Hive, Aud it 6 in thus t = thet this Con- 
tradt riſimbles the Contract of Sale, cot the one and 
abe . br having 4 Price, ard a Alerthand ſi; from 
qu ep ug that in forme Bargain, it 1; doubtful 
whether t e a Letting and Hiring, or a Sale, As, 
for - inſtance, when one make; a Bargain with a Gold- 
ſmith, that he ſhall do ſume picce of Work, and hall 
Jrerniſh the Hider, as well 8s the Faſhion: This Bgrgain 
ſeems to belong to the Contra of Lettmg aud Hiring, al- 
e in fett u be a Sale. Item quærſtur, fi cum Au- 
rifiae Vitius convenerit, ut is ex auro ſuo certi 
ꝓonderis, certæque for ma annulos ei faceret, & ac- 
ciperet verbi gratia decem aureos; utrum emptip, 
an locatio & conductio contrahi videatur? Caſſius 
ait, materiæ quidem emptionem & venditionem 
contrahi, operæ autem locationem & conductio- 
nem. Se 1 8 tantum emptionem & venditio- 
nem contrahi. &. 4. Inſt. de locat. & cond. As to 
the Rules which belong in common to Sale, and to the 


Contratt of Letting and firing, it is eaſie to judge of 


them by the bare reading of this and the faregoing Title. 


| We may let to Hire all Things which 4. #4 
the Hirer can reſtore back to the Letter, mm may 


after he has enjoyed them?. From whence 
it follows, that we cannot let to Hire, 
no more than we can lend, ſo as to have 

"Bagh 


6. Tit Set. 96 
Tit. A deeb: 96 


$ quantitatibus fundum con- 
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Things as arc the uſe 
* ſuch A n Ol. ond 
other Proviftions®. 

„ eee, of the D, of Latin 
2 eſt commoder u quod uſu confumi- 


= Non 


tur. . F. commod. 
as ar ny mp TY Seftion of the 
Lon of Things to be reſtored in ſpecie: - 


Animals which produce ce any Revenue, 


The 
i of 4a or Profit, ſuch as Sheep, Which yield 
mals. 


W Lambs, and Manure for Lands, 
: 2 Animals of the like a may 
be in a manner let to Hire to one who 
undertakes to keep them, and to feed 
them, for a certain Portion that is allot- 
ted him out of the Profits that ariſe 
| — Animals, provided the A- 


greement have nothing in it that is Uſu- 
rious, by — of the e 8 
reſerved to the Owner. | 


a Kh ends pecora partiaria (id eft ut feetus eo - 
art quibus placuit inter dominum & 
em dividantur) Apollinarem ſuſcepiſſe proba- 


itur, fidem pacto per judicem 9 
tur. 4.8. 0.4 


vb 


We may let, n a Thing 
2 which — Sy ahh . Thus 
thing which he who poſſeſſes honeſtly a Thing of 
is not ones hich he 8 himſelf to be the true 
oe Owner, altho' he is not; and he who 

has a right to the Uſe and Profits of a 


the Ulufruftuary, may let and farm out 
what they poſſeſs in this manner o. 


+ $i tibi alienam inſulam locavero. J. 7. Fl. 
Si fructuarius locaverit fundum. J. 9. F. 1. F. cod. 

See the twelfth Article of the fourth Section of the 
Sud of Sale. 


" 
7. Ile Rent, The Rent, or Hire, of what is let 


or Hire, in out, may be regulated, either in Money, 2 


Money, or a ag it is in Sales, or in a certain Quanti 
Portion 


e ey OO, or in a Portion of the 


Si olei certa 1 fructus anni locaſti. 
l.21. C. de locaro. Colonus qui ad pecuniam nu- 


meratam conduxit, & colonus partiarius. Len. 9.6. 
5 cod. 


VIII. 


8. ne lor. The Lowneſs of the Rent is not con- 


neſs of the ſidered in Leaſes, as the Lowneſs of the 
Rent not Price is in Sales, in order to vacate 
conſidered 


= Loli them; unleſs it were attended with 
other circumſtances, ſuch as Fraud, or 
ſome Error. For Leaſes are not Aliens 


tions, as Sales are. And beſides, the un- 
| 1282 Jak ge | 


Thin 17 unden being Maſter of it, as 
u 


, . 0 N N : x 
ö £ & * 8 * 1 * N W * 
; » Ec. 1. B 0 ol E | 


| of the Value of the Profits for 
the time to come may juſtify —— — 
ment between the Proprietor 


er, in fixing l 
that Value v. which is uncertin a. 3K 


i wo a „Laa a Hooks, or 9. W 
Farm, may let it out to others, unleſs , 


it has been otherwiſe agreed upon. 4 
N r conduxit, fruen- 

aum u Ir, fi nihil aliud convenit, N u:, 

lac. J. 60. F. ne. | ( - 


The Fagegemeit which: are formed 10. Leaſe 
by the Contract of Letting and Hiring, f. f 
to the Heirs or Executors of the * 

or, and to thoſe of the Leſſee ſ. 


Ex conducto actionem etiam ad haredem tranſ- 


| W 119. $.8. F. be. I. 10. l. 29. Eng 
C. cod 


[Inthe Tranſlation of this Article, I have j 3 
word Executors 10 25 of Heirs; becauſe w of 


England makes 4 diſtinfion. m Leaſes, ſome faheb 4. 


ſeend to the Heir, and ſome to che Executor. Leaſes 


for Life are of the nature of Freeholds, and therefore de- 


ſcend to the Heir. Leaſes for Tears are Chattels, and go 
to the Executor, Terms of Law, verb. Leaſe. Doc. 


tor and Student, lib, 1. ch. 7, & ch. a4. 


2 
2 


. 
Of the Engagements of the Leſſee. 


The CONTENTS. 


t. Engagements of the Leſſee. 


. How the thing which is hired ought to 
e uſed. 


3. Of him who miſuſes the Thing. 


5 What care he is obliged to who has 


taken a thing to Hire. 

5. He who takes a thing to hire, is ac- 
countable for the deed of the per- 
ſons for whom he ought to anſwer. 

6. Of the damage done by an Enemy of the 
perſon who has hired the thing. 


7. Of the Leſſee who quits Poſſeſſion for 


fear of ſome danger. 


8. 1f the Tenant leaves his Houſe, or the 
Farmer his Farm. 
9. Repairs. 


10. Fi rhe Tenant abſconds. 
11. The 


9 
8 


„ „ . x. 1 
rr r 
* 3 4. 1 9 * 


„ 


4 * oupht to give it 
pay th Aw, o Hoe. 55: 

12. The Moveables of the Leſſee that are 
mortgaged for the Rent. 


13. The Owner may turn out the Tenant, 


if he wants the Houſe bimſelf. 


14. If the Owner wants to repair the 


Houſe. 


15. The Tenant may be turned out for Non- 


yment of bis Rent. 
The Tenant Ne be turned out, if he 
make a bad uſe of the Houſe. 


16. 


17. Intereſt of the Rent, or Hire. 


do, . nor. ſuffer any thi 
which may be of —. to the 
ſon who lets it out. Thus, the Tenant 
of a Houſe ought not to ſuffer the Uſur- 
ion of a ice which is not due. 
hus, he who has hired Beafts of Bur- 
den, ought not to load them exceſſive- 
ly; and if he does it, or miſuſes in an 
other manner of way the thing hired, 
he ſhall be anſwerable for it e. 


© Proſpicere debet conductor, ne aliquo vel jus 
rei, vel corpus deterius faciat, vel ficri patiatur. J. 
11. f. 2. F. loe. Qui mulas ad certum pondus one- 
ris locaret, cum majore onere conductor eas rupiſ- 
ſet vel ex lege aquilia, vel ex locato rectè eum 


Of LarrTING d HN. Tit 4 Sect. 2. 9) 


to be done, 


- 
8 —— 


n 


n 


e 1 253 


L agere, J. 30. f. 2. F. cod. 

I. r E. „ nents of the perſon | IV. 

7 to 1 — Is N. N Fan Seeing he who takes a thing to Hire, 4, 17. 
—_  F- eld for Thicke CLIT Tonk a uſes it for his own behoof; he ought to eve be «| 


take care to keep it, and to preſerve it: e 
well; to take care of it; to reſtore it PEP hy P 


or Hire; and in g 


a. How the 


is bred 
ought to be 
wſed. 


at the time appointed to pay the Rent 


| he ought to 
obſerve whatever 1s preſcribed by the 


Covenant, by Law, and by Cuſtom *. 
. Engagements ſhall be explained in the Articles 

which . ey the En Artie of the third Sec- 

tion of Covenants, | 2 


II. 
He who takes a thi 


which it is given him, nor uſe it in any 
other manner than what is agreed up- 
on: and if he does otherwiſe, he ſhall 
be bound to make good the Damage 
that follows thereupon. Thus, he who 
hires a Horſe to ride on, cannot make 


uſe of him for a Pack-horſe. Thus, the 


Tenant of a Houle, who is tied up by 


his Leaſe not to make a Fire, or not to 
put Hay in a certain place, cannot do 
any of theſe things z and if he does, and 
there happens a Fire, he ſhall be liable 
for Damages, altho' the Fire were oc- 
caſioned only by ſome accident; for it 
is the Tenant's fault that has given oc- 


caſion to this accident b. 


» Si hoc in locatione convenit ignem ne habeto, 
& habuit, tenebitur: etiam fi fortuitus caſus ad- 
miſit incendium, quia non debuit ignem habere. 
J. 11.4. 1. F. loc. Inter conductorem & locatorem 
convenerat, ne in villa urbana fœnum componere- 
tur: compoſuit, deinde ſervus igne illato ſuccendit. 
Ait Labeo, teneri conductorem ex locato: quia ipſe 


cuſam præbuit, inferendo contra conductionem. 4. 


2 


l. 11. §. alt. v. I. 13. f. 2. & I. 18. f. commod. 
See the tenth Article of the ſecond Section of the 


Loan of Things to be reſtored in ſpecie. 


> I. 
He who has taken a thing to Hire, is 
obliged to uſe it well and carefully, as 


a = Maſter would do, and ncither to 
OL, I. 


+ 


to Hire, can- 
which not put it to any other uſe than that for 


: who has 
and he is accountable not only tor the es 


Damage which may happen thro' his 2½g te 


Knavery, or thro” any groſs Fault of his 
which comes near to it; but likewiſe 
for the Damage which may be occaſi- 
oned by other Faults, which any care- 
ful anddiligent Man would not readily (al 
into. But if without his Fault, the thing 


Hire. 


8 or is damaged by ſome accident, 


e is not bound to make it good d. 


4 In judicio tam locati, quim conducti dolum 
& cuſtodiam, non etiam caſum, cui reſiſti non po- 
teſt, venire conſtat. J. 28. C. de loc. I. 9. $- 4. F. 
cad. Dolum & culpam recipit locatum. J. 23. F. 
de reg. jur. Ubi utriuſque utilitas vertitur, ut in 


empto, ut in locato, ut in dote, ut in pignore, ut 


in ſocietate, & dolus & culpa præſtatur. J. 5. f. 2. 
: commod. l. 1. F. 10. F. depoſ. See the twent 

rth Article of the ſecond Section of the Contract 
of Sale. 751 5 


M. 


He who takes the Thing to Hire, is 5. RH. 1 


bound nor only for his own decd, but rake: 4 


likewiſe for the deed of the perſons for 
whom he ought to be anſwerable. As 
if a Tenant of a Houſe has put in a Te- 


nant under him; or if he has kept Ser- deed of the 


„ | : ons jor 
vants in it, and they by their careleſneſs 2%, /* 
ought to 


have ſet the Houſe on Fire. 

* Videamus, an & ſervorum culpam, & quoſcun- 
que induxerit, præſtare conductor debeat; & qua- 
tenus præſtat. Utrum ut ſervos noxæ dedat, an ve- 
ro ſuo nomine teneatur; & adverſus cos, quos in- 
duxerit, utrum prin tantum actiones, an quaſi 
ob propriam culpam tenebitur. Mihi ita placet, 
ut culpam etiam eorum quos induxit, præſtet ſuo 


thing to 
Hire, 15 ac- 
countable 


or the 


anſwer. 


nomine, etſi nihil convenit ; fi tamen culpam in | 


inducendis admittit, quod tales habuerit vel ſuos, 
vel hoſpites. Et ita Pomponius, libro ſexageſimo 
tertio ad Edictum probat. J. 11. F. loc. v. J. 27. 
§. 9. F. ad leg. aquil. Periculum præſtat, fi qua 
ipſius, eorumque, quorum opera uteretur, culpa ac- 
ciderit. J. 25. §. 7. eod. l. Go. F. 7. eod. See the 
fifth Article of the fourth Section of Damages oc- 
caſioned by Faults, and the fifth Article of the eighth 
Section of this Title. : 

| O | It 
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who 


1 


6. of th If a Tenant, or Farmer, draw upor 

damage themſelves, by their own fault, any Da- 

= 0 4 E. de IN. 
if the ſaid Enemy, to be rever 

2 Ne ſets the 

aud the Houſe e the Tenant lives, 

ug. or cuts down t 


be accountable for the for ir 


is through their fault that theſe Mit- 


| Chicks do happen . " 

cCulpæ autem ipſius & iid admimeratur, fi 

N rf inimicitias ejus vicinus arbores exciderit. 
a5. 


the lofi of the Goods | 
of Gracchus, in ez 
the arg ay of own - which 
made it be decided, that that Loſs not fall upo 
the Wife, but npon the Eſtate of Gracchus, In 2 
rebus, quas præter numeratam pecuniam, doti vir 
habet, Hm malum, & culpam cum præſtare o- 


tere, Servius ait. Ea ſententia Publii Mutii eſt. 


Nam is in Licinnia Gracchi uxote ſtatuit, quod res 
dotales in ea ſeditione, qui Gracchus occiſus erat, 
iſſent, quia Gracchi culp4 ea ſeditio facta eſſet, 
Licitniz preſtari oportere. But if the Tenant, or 
Farmer, catmot be am ways blamed for any bad con- 
duct in this matter, it would not be juſt to make them 
accountable the con i an Enmity, for 


which they given no manner of occaſion; as for 


Inflance, if the Enmity proeteded from ones btarm 

lets the wil 2 evo of Farkas, 
VII. 

5. of the If a Country Farmer, or a Tenant 

Leſſee who of a Houſe which ſtands in a lonely 

quit. Poſſeſ- place, leave the Houſe, or Farm, for 

/ — 4 — of ſome danger, without acquaint- 


| Hanger. ing the Owner, in caſe they were able 


to do it, and if their quitting the Houſe, 
or Farm, has been attended with ſome 
Damage; it is to be judged by the cir- 
cumſtances of the danger, and of their 
conduct, whether they ought to be ac- 


ke 8 


me of their Enemies; as 


nus, cum eis ſtatim agere. J. 21. 5. 4. F be. See 


or if chey ought to de dil of 
„ Yo 5. | em beni we * * 0 Ar, a0 


n [> 
K 2 N 


poet non [yoo teneri. 


2 


& fi denuntiare non 


VIE. 11 $6 
If a Tenant ceaſts, without &dtiſc, to 8. Fiber 
ach the Howe whieh He has Hied, wor lov 
c 


1 
* | * ae his Howſe,or 
or a Farmer to cultivare Grotinds,,. — 


which he has taken to Farm, they may ji, Farm. 
be ſued before the Tem, Boh Re the 855 
we and likewiſe for the damages 
which the Owner ſuſtains thereby b. 


» Si domus, vel us in « _ 
onibus Seu fir, pote an . b 


bitatibnem vel fundi cultura chu ler 


3 the Tenant or Farm are obliged 9. Repair. 
to any Repairs, whether by their Leaſe, 
or by the Cuſtoms of the Places z they 
will be compell'd to inake them, and be 
iable in Damages to the Leſſor, if they 


o 


ave not made them i, 

' Sed de his quit prefect! die pfæltafe debücrunt 
(velut opus 44 8 efficerent, Ps Ationes Fer. 
rent) agere ſimiliter poteſt. I. 14. f. 3. F bc. 


* 

1 the Tenant of a Houſe difappears 10. Fw 
without paying the Rent, the Owner 7-#* 4 
may have boi to Ju ice, to get ane. 
Order for opening the EF ouſe, within 
the time that the Judge ſhall „ 
and for making an Invertoty of the 
Moveables which ſhall be found in it, 
that out of them he may recover pay- 
ment of his Rent, and that theRemain- 
der may be ſecured for the Tenant, or 
for ſuch other perſons as ſhafl be found 
to have an intereſt in them l. ; 

Cum domini horreorum, inſularumque deſide- 
rant, diu non apparentibus, nec ejus temporis pen- 
ſiones exſolventibus conductoribus, aptrife, & ea 


quæ ibi ſunt deſcribere, a publicis perforiis, quorum 
intereſt, audiendi ſunt, J. 56, f. : 
XI. After 


1 


\ =». N. * 
A * 
LETrTI Nd and H 
81 5] 
EF if YT * | 5 
, EK ts 
W245 N N E 


time for which the 


* 
. 


2 appointed w. 


Hire. quamcunque rem accepit, N prius reſti- 
tuere debet. I. 2g. C. de « Pracfes Provinciæ 


ca quæ ex locatione debentur, exſolvi fine mora cu- 
rabit. I. 17. C. cad. 


—＋ Hire, which was agreed upon, at the 


| MEE 
12. The The Moveables which the Tenant 
Moveable: hrings into the Houſe which he has hir- 


of the Leſſee d, are mortgaged for the ent of 
3 the Rent of 2 Houſe; AK. ruits 


for theent. of the Ground are mortgaged for the 


payment of the Rent of the Farm". 
According to the Rules which ſhall be 
explained in the Title of Mortgages, 
of the Privileges of Creditors. 
Eo jure utimur ut quæ in ia urbana in- 
ducta, I ſunt, . eſſe ke: quaſi id 
tacitè convenerit. J. 4. 1. m * canſ. pign. vel 
t. cn. I. 5. C. de lc. In pradiis ruſticis, 
qui ibi naſcuntur, tacitè intelliguntur pig- 
nori eſſe domino fundi locati: etiamſi nominatim 
id non convenerit. I. 7. F. in quib. cauſi pign. v. hyp. 
8 h . fourteenth and following 
See t th, tht x ö 
Articles of the fifth Section of Mortgages, and of the 
Privileges of Creditors. To 


| XIII. 
13. Th Tf the Owner of a Houſe which is let, 
Owne 3 happens to want it for his own uſe, he 
Tan, f may oblige the Tenant to reſtore it to 
wants the him, within the time that ſhall be de- 
Houſe him- termined by the Judge. For ſince the 
fel. Owner does not let his Houſe, but on- 
ly becauſe he has no occaſion for it him- 
elf; it is a tacit condition, that if he 
ſhall have occaſion for it, the Tenant 
ſhall be bound to deliver it up to him. 
But the Owner may renounce this Right 
by the Leaſe p. | 


Ade quam te conductam habere dicis, fi pen- 
ja domino in —_— ſolviſti, invitum te ex- 
pelli non oportet, niſi propriis uſibus dominus eam 
neceſſariam eſſe W or" „„.. 
Omnes licentiam habent his quæ pro ſe intro- 
ducta ſunt renuntiare. J. 29. C. de pad. I. 41. F. 
de min. See the fourth Article of the fourth Sce- 
tion of Covenants. 


| XIV. 
14. If te The Tenant is likewiſe obliged to quit 
Owner the Houſe, if the Owner has a mind 


1 ro repair it a. And if the Repairs which 
Ibonſt. he intends to make are neceſl; ary, as if 


it be to repair any part of the Houſe 


that is like to fall, the Owner will not 
be liable for any Damages to the Tenant; 


the Fenant, either to pay, or to re- i Rent. 


ING. Tit. 4. Sect. 2. 99 


but only to diſcharge che Tenant of the 
Rent, or to reſtore it, if it has been al- 
ready paid; for it is an accident. But 


if the Repairs are not abſolutely neceſ- 


fary, the Owner will be bound to make 

ood the Damages which the Tenant 
ſuffers by the interruption of his Leaſe. 
Thus, it the chief Tenant has ler the 
Houſe to Under-Tenants for a greater 
Rent than what he is bound to pay by 
his Leaſe z; the Owner is obliged to 
make this good to the "Tenant, and to 
ſecure him againſt the demands of the 
Under-Tenants for the intertuption of 
their Leaſes l. But if the Repairs may 
be made in a ſhort time, with little 
trouble to the Tenant, and without ob- 
liging him to remove, he ought to bear 
with this ſmall inconyenience*. 


Aut corrigete ddmum maluerit. d, I. 3. C. de 


* Si averſione inſulam locatam dominus reficien- 
do, ne ed conductor frui poſſit, eſfecerit: animad- 
vertatur, neceſſariò, nec ne id opus demolitus eſt. 
Quid enim intereſt utrum locator inſulæ propter 
vetuſtatem cogatur eam reficere an locator funde 

tur ferre injuriam ejus quem prohibere non 
pollit? J. 35. F. loc. Similiter igitur & circa con- 
ductionem ſervandum puto, ut mercedem quam 
ræſtiterim reſtituas, ejus ſcilicet temporis quo 
Bes non fuerim. Nec ultrà actione ex conductu 
præſtare cogeris. J. 33. F. cod. Po 

Qui intulam trigiata conduxerat, ſingula cena - 
cula ita Conduxit, ut quadraginta ex omnibus colli- 

tur. Dominus inſule, quia ædificia vitium 
ficere diceret, demolicrat eam. Quæſitum eſt 
quanti lis æſtimari debeat, fi is qui totam condux- 
erat, ex conducto ageret? Reſpondit, ſi vitiatum 
ædificium neceſſariò demolitus eſſet, pro portione, 
quanti dominus pridiorum locaſſet, quod ejus 
temporis habitatores habitare non potuiſſent, ratio- 
nem duci: & tanti litem æſtimari. Sin autem non 
fuiſſet neceſſe demoliri, ſed quia melius ædificare 
vellet, id feciſſet, quanti conductoris intereſſet ha- 
bitatores ne migrarent, tanti condemnari oportere. 
J. 30. F. loc. Tantum ei præſtabis, quanti cus in- 
terfuerit frui, in quo etiam lucrum ejus continebi- 
. 

Ea conditione habitatorem eſſe; ut ſi quid tranſ- 
ver ſarium incidiſſet, quamobrem dominum aliquid 
demoliri oporteret, aliquam partem parvulam in- 
commodi ſuſtineret. J. 27. F. ler. 


XV. 


If the Tenant does not pay his Rent, 15. I Ie. 
the Proprictor may turn him out by the na may be 
Authority of Juſtice, within the time _ we 
that ſhall be preſcribed by the Judge to! oi 


ment 


move u. 


Ade quam te conductam habere dicis, fi pen- 
ſionem domino in ſolidum ſolviſti, invitum te ex- 
pelli non oportet. J. 3. C. de loc. Colonum ejec- 
tum penſionum debitarum nomine. I. 61. V. loc. 
v. J. 54. FH. 1. cod, | | 


1 


XVI. 


The Tenant may likewiſe be turned 16. 1% Te- 


es nant may be 
out by Py of Juſticc, if he 1 - . 
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if he make i bad uſe of the Houſe he has hired ; as 
i he'd the Houſe; if he expoſes 
Houſe: it to the Hazard of being by 
making Fire in a place where he ought 

not z I he curries on any unlawful Com- 
merce in the Houſe, or ſuffers others 


Houſe any other manner of way. _ 
„Aut tu mile in re locats verſata es. J. J. 3. C. 


17. . If the Tenant who owes bis Rent, 
od So 3 he bug gives par Wl Work 505 
4h jone, does not t, Or Fares 
%, at the time ST they will be lia- 
ble for the Intereſt from the time of the 


Præſes provinciæ ea uz ex locatione debentur 
exolvi ſine mora — 160 ignarus ex locato & 
e mcg ee e 
F loc. I. 5+ 


* ck ** * „ „ * 8 
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S360. 
Of the Engagements of the Leſſor. 


The CONTENTS. 


1. The Leſſor is obliged to procure a free 
Enjoyment to the Leſſee. INE 

2. Evittion. | | 

3. The Tenant difſeiſed by a ſuperior 
Force. 8 

4. Sale aunuls the Leaſe. 

ſg. The Legatee may difſolve the Leaſe. 

6. If an inconveniency happens unexpeft- 

| edly. F | 
7. Of the Expences laid out by the Leſ- 


ee. | 
8. Of the defects of the thing hired. 


F n ˙ AAA TEES 
*** * 3 * bo * © « * 1 


and Profits. | 
10. If the Leſſor expreſſes himſelf obſcure- 
- againſt him. 

. | I. 
3. tet FOHE Leftor is bound to procure 
for is obliged 1 the free Uſe and Enjoyment of 
o procure the Thing to the perſon to whom he 
p 2 lets it out; to deliver the thing to him 
Jn Leſre. in a condition to ſerve the Ule for which 
it is hired, and to keep it in this good 
condition, 3 the neceſſary Re- 
pairs, which the Tenant is not bound 


to make neither by his Leaſe, nor by 
the Cuſtom of the place. And if the 
Leſſor docs not deliver the Things in 


good condition, or ſuch as he promiſed 
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to doit j or if he makes a bad uſe of the 


non patitur, & ſocator 


ly, his words will be interpreted 


For no Man is to be 


: 2 | 1 
x +, >! $ KY | 1 is 4 7 . 5 


corruptas, locator nen reſtitust. I. 25. 6. . foe. 
Plant $i forte daminus frui non 2.2. tug. 
imtereſt praſtabitur. J. 1 '$.8. | ts. See the 


Tf the Tenant is cd by an E- 1. Evin. 
viction, the Leffor — in a 
oe I Ihe 

tho' This be a kind o | 
the Leſſor is notwit | — pou 
procure a free and undiſturbed Poſſeſſiom 
of the Thing to the Tenant, and to 
put a ſtop to all Claims made by any 
other perſon to the Thing that as let, 
in the manner as the Seller is obli 
ed to do with reſpect to che ching 


Si quis domum bon fide emptam, vel fundum 
e wits iſque ſit evictus, ſine dolo malo 
culpaque ejus; Pomponius ait, nihilominus eum 
teneri ex conducts ei qui conduxit: ut ei prefte- 
tur frui, quod conduxit, licere. Planè ſi dominus 
tus fit aliam ſabitatio- 
| | mum 


nem non minds co 


9. 4 Leaſe from bim who has the Uſe jay 


| . : 
2 3 is turned out by the 3. The Te- 
Act of t Prince, A faperio ro nant diſſei{- 
or . ſome other beers 3 or if th ed by a ſu- 
Land or Tenement is deſtroyed by an!“ Fe. 
Inundation, by an Earthquake, or-other 
Event; the Leſſor who was bound to 
give the Land or Tenement, cannot de- 
mand any Rent for it, and will be obliged 
— wr as fo much of it as he has receiy- 

but without any other Damages: 

a accountable for 


Accidents e. 


© In judicio tam locati quàm conducti, dolum & 
cuſtodiam, non etiam caſum cui refiſti non poteſt, 
venire conſtat, I. 28. C. de loc. Non in quod fan 

intereſt conductor con ſequitur, ſed mercedis exone- 
| | rationem. 


3 
in 


a» . If the Leſſor ſells a 


K 


F. . Incendin, aquarum magnitadines, 2 


_ prixdonum, 4 aullo proftantur. 4. 23. F.«* reg 


Houſe, or any o- 
ther Eſtate, which he had let out, the 


| Leaſe is annulled by this change of the 


Proprietor z and the Purchaſer may uſe 


and pes of the thing as he plcaſes, 
unleſs the Seller has obliged him to con- 


tinue the Leaſe. But ut the Purchaſer 


turn the Tenant out, the Leſſor is bound 


for the Damages which this interruption 


of the Leaſe may have cauſed d. 


Qui fundum fraendum, vel labitationem alicui 
locavit, fi aliqua ex cauſa fundum vel ædes vendat, 
curare debet apud emptotem ut q eadem pac- 
r "ger curm © ox cots 

ioqui hibirus is, aget cum eo ex ucto. 
| * Emptorem quidem fundi neceſſe 
non eft ſtare colono, cui prior dominus locavit, ni- 
6 ca emit. J. 9. C. cd. 

See the remark on the following Article. 


V 


5. 11. L- If the Leſſor deviſes the Houſe, or 


is a new Proprictor, as is the Buyer. But 
if the 3 is turned out by the Le- 
| be will recover his Damages a- 
Fat the Heir, or Executor, who is 


nd to make good the deed of the 
deceaſed ©. ; 


Qui fundum colendum in plures annos locave- 
rat, deceſſit, & eum fundum legavit. Caſſius ne- 
gavit poſſe cogi colonum, ut eum fundum coleret, 
* nihil hæredis intereſſet. Quòd ſi colonus vel- 

colere, & ab eo cui legatus eſſet fundus prohi- 


| | beretur, cum harede actionem colonum habere, & 


i 


| the Leaſe.” And they 4 


hoc detrimentum ad hæredem pertinere. J. 32. F. 


It is neceſſary to remark an this and the foregoing 
Avreicle, that the Twiant who is expelled by the Legatee, 
or Purchafer, retains bis Mortgage for his Leaſe on the 
fate which is fold, or deviſed ; and that he may 
bring his Aftion for his Mortgage againſt the Poſſeſſors, 
to recover the Damages he ſuffers by the interruption of 
3 Viz. 


the Buyer from his Seller, and the Legatee the 


VI. 


4 * n- If a Houſe that is let becomes too in- 
conveniexcy convenient, altho' without the deed of 
#.zppens ue the Leſſor ; as if a Neighbour raiſing 


ex pectedly 


his Building, darkens the Lights; the 


Leſſor is bound to make the Da- 
mages of the Tenant, LE may, if he 
pleales, vacate the Leaſc. For altho' 
this be an accident, yet the Houſe being 
let for its uſe, in the condition it was 
in at the time of letting, whatever be 


the cauſe that * it leſs uſeful, the 
damage ought to fall upon the Leſſor . 


i vicino avificante obſcurentur kumina corna- 
culi, teneri locatorem faquilino, Certe quin liceat 


ne ft Minka! Tit 4 ed. 3. tor 


colone vel inquiline relinquere conda@tionem, nul- 
Mag” wank wag og: es 


mercedibus quoque ſi oum co 


A 19. 6 >. 


VI. 


If the Leſſee finds himſelf under a 5. Of. 


neceſſity of being ar ſome charge in 
ſervi fd The he has Died; b if 
the — 5 of a — p'd 
that which was in da ling,. or 
if he has been at any other D 
o, 


Expence, which he was not bound t 


up Leſſee. 


neither by his Leaſe, nor by the Cuſtom 


of the place, the Leſſor 1s obliged to 
reimburſe him 8. 


In conducto funds ſi conductor, fun ali- 
quid neceffarid, vel uriler auxerit, vel ædificaverit. 
vel inftituerit, cum id non conveniſſet : ad recipi- 
enda ea que impendit, ex conducto cum domino 
fundi experiri poteſt, I. . 5. 1. F. tor. 


VIII. 


If he who lets out : Thing for ſome 8. Of the 


ule, gives it ſuch that by reaſon of ſome defect; 


oct an it there hay 


for Inſtance, if he who lets out Veſſels 
for holding of Oil, Wine, or other Li- 
quors, gives ſuch Veſſels as are not in 
a good condition, he ſhall be liable for 
the Loſs, or Damage that happens on 
that account. For he who lets a thing 


the thing 
ſome damage, hared. 


he ſhall be anſ for it. Thus. 


for any Uſe, ought to know if it is pro- 


per for it, and to warrant that ule for 
which he takes the Hire. Burt if the 
defects of the Things that are let, arc 
the bare effect of ſome caſualty, which 


he who lets them could neither know, 


nor preſume to be in them, he ſhall not 
be anſwerable for the event of this Ac- 
cident; but only to give back the Hire 
or Rent. 'Thus, for Example, if in a 
Paſture- Ground which is 0 


there happen to be Herbs which deſtroy 


the Farmer's Cattle, the Proprietor, who 
was ignorant of this defe&, either be- 
cauſe theſe Herbs grew * of a ſudden, 
or having ſome other juſt cauſe of his 


I nce, will not be accountable for 
the Loſs of the ſaid Cattle, but he can- 


Si quis dolia vitioſa ignarus locaverit: deinde 
vinum effluxerit, tenebitur in id quod intereſt. 
Nec ignorantia ejus erit excuſata : aliter atque ſi ſal- 
tum paſcuum locaſti, in quo herba mala naſcebatur. 
Hic enim, fi pecora vel a fant, vel etiam 
deteriora facta, quod intereſt prieſtabitur, fi ſciſti. 
Si ignoraſti, m non petes. J. 19. $. 1. f. 
lor. v. J. 45. F. 1. cod. | 

See the third Article of the third Section of the 
Loan of Things to be reſtored in ſpecie. | 

1 ; | IX. If 


not demand any Rent for the Ground b. 
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Leſſor had only the Uk 1 
the Thing let, and the 
| time which the 


10. If the Tube Leſſor is obliged to make known 
Lifſor ex- to the Leſſce wherein conſiſts the Thi 


which he lers, to declare its detects, ar 
to explain every thing that may give oc- 


himſelf in dark or am- 
preted againſt him. FE 
1 Veteribus placet. pactionem obſcuram, vel am- 


biguam venditori, & qui locavit, nocere, in quo- 
rum fuit poteſtate, W conſcribere. I 39. 
Mott! 


F. de pad. v. I. 21 F de contr. eme. | 


_of Covenants, and the fourteenth Article of the 
eleventh Section of the Contract of Sale, 


» th. 


8 


SEQ Fi IV. 
Of the nature of the Leaſes of 


Farms. 


LL that has been ſaid in the three 
A firſt Sections, is common to Leaſes 
ot Farms, and ought to be applied ro 
them, except ſome Articles of which 
it is caly to judge, that they have no 
relation to them. Thus, what has been 
ſaid of the Landlord's right to turn the 
Tenant out of his Houſe, if he has oc- 
caſion for it himſelf, has no relation to 
a Leaſe of Lands. In the fame manner 
it will be caſy to judge of the other 
Rules which ought, or ought not to be 
applied to Leaſes of Farms. And it re- 
mains only to explain in this Section, 
and the two following, what is ſingular 
in the Nature of Leaſes of Farms, and 
in the Engagements of the Farmer, and 
thoſe of the Proprietor, that ſo we may 
= on to the other matters of this 
Title. | 


q . 4 
* 4 4 42 $ * * | . þ "% N Wy ? 5 oh by ba 
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6. Accidents 


8. 


And if 
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Leaſes of Farms, and 
of what E — 5 | 
2. What other Things may be farmed 


4- Difference between Leaſes of Houſes, 
* Farms | 


5. The n of the uncertainty of E. 


vents. 
of two kinds, Natural, and 

thoſe which are the Act of Man. 
Renewing of the Leaſe. ' 
Divers effects of a tacit Renewal of 
1 0 PR : 
g. The tacit al of the Leaſe, re- 

news the ſame Conditions. © 


I 


Caſes of Farms are Contra, IF, 1. Doge 


which Lands are let out, which a 
naturally 
Culture, as Arable-Land, 
or without Culture, as a Coppice, 2 
Fiſh-pond, Paſture-Ground. And this 
diſtinguiſhes the Leaſes of theſe kinds 
of Poſſeſſions from the Leaſes of Houſes, 
and other Buildings, which produce no 
manner of Fruit; and which are let on- 
ly for the conveniency of dwelling in 
chem, or for ſome other uſe*. 5 


Frugem pro feditu appellari, non folum quod 
frumentis, aut leguminibus, verùm & quod ex vi- 
no, ſylvis caduic— capitur. I. 77. F. de verb. 
ſign. fundum „vel habitationem, J. 25. 
§. 1. F. be. 


II. 


We may likewiſe let to Farm, the, ,,... 

Grounds which produce other kinds of her thing: 
e to dig Stone out may be 

of, Places out of which they dig Gra- armed ou. 


Revenues, as a 


vel, Potters-Clay, Coal, Lime, and o- 
ther Matters; and, in general, every 
thing which is the product of 0 
or which may be digged out of it, may 
be farmed out b. ws 


Quidquid in fundo naſcitur, quidquid inde per- 
cipi poteit, ipſius fructus eſt. J. 9. F. de 925 
quod ex cretifodinis, lapidicinis capitur. I. 77. F. 
de verb. /ign. Arundinem cæduam, & ſylvam in 
fructum eſſe. J. 40. F. 4. F. de contr. empr. 


III. 


We may likewiſe farm out a Right , 2. 
of Hunting, and Fiſhing, as alſo other jame. 


Revenues which do not proceed from 
the Things themſelves, and yet are the 
one of the Grounds. Thus we 

out a Right to gather a Toll, the 
Paſſage of a Bridge, or of a Ferry-Boat, 
and other Duties of the like kind e. 


© Aucupt- 


produce Fruits, whether by f Fam, 
Vineyards) 1 


Eſtate; 


. 73 
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ger: And it 


t it to ſome other ule for which 
to por res it 3 whercas the Farmer is igno- 
rant what. the Fruits of the Ground, 
and the other Revenues which he takes 


to Farm, will juſtly amount to, . 


of the uncertain 
greater or leſſer 


of their * 
r e Lee d ey 
and of the of a 


other Nec which may nfs and 
or quite deſtroy the Revenue®. 


447 TE the — of theſe rwo 
a V. 


This uncertainty of the Events which 
may diminiſh the Revenues which are 


ncertamty farmed out, or quite deſtroy them, as 
of Fra. like wiſe of 3 may augment 


them, makes the Parties in their Con- 
tracts about Farms, to treat with the 
view of this 1 and of this Dan- 

this reaſon that they 
may covenant, that the Farmer fhall not 
pretend any diminution of his Rent be- 


cauſe of Barrenncſs, Hail, or other Ac- 
cidents®. 


* Si quis fundum locaverir, ut etiam ſi quid vi 
majore accidiſſet, hoc ei præſtaretur, pacto ſtan- 


dum eſſe. J. 9. §. 2. F. l. l. 8. C. See the 
| WE, 


following | 
VI. 
The Covenant which obliges the 


| 22 7 mo Farmer to pay his Rent, notwithſtand- 
i Ag 3 does not extend to that 
which W 


are the a# Man, ſuch as an open Force, a War, 
f Man. a Fire, and other Accidents of the like 


kind, which no Man could foreſcef. 
Bur it is to be underſtood only of what 


falls out naturally, thro' the injury of 
the Weather, and which it is reaſona- 


ble to expect; ſuch as a Froſt, an In- 
undation, and other caſes of the like 
nature. 


WW I. 9. in f. 


de tranſ. See the twenty firſt Article of of the 5 
cond Section of Covenants. 


VII. 


7. Renew- If the term of the Leaſe of a Farm 
being expired, the Leſſor ſuffers the 


NG: ; wh unc. Tita Sect. A. 


Farmer to remain in poſſeſſion, and the 
Farmer continues to m the Farm; 
the Leaſe is renewed by iS tacit con- 


ſent s. 


„ baphno-texapire comdaRtioals remankt in 
reconduxiſſe videbitur. J. 13. 8. 
1 42 


vin. 


The tacit Renewal of the Leaſe con- 8. D 
tinues it either only for the year which T 
is begun anew, or even for two N 
or for the ſame \ of time as the firſt . 124. 


Leaſe, or for a ſhorter time, accordi 
to the intention of the Contracters, 


the circumſtances. Thus when the 


Lcaſe 1 3 is 
an inequality o ce, between 
one year nl another, as if in a Leatc 
of Arable Lands for ſeveral years, there 
Er N 
Ieias tO ou One year 
more than the re plougho wn | pe 
of the Leaſe could not be tor lefs than 
two years. Thus in Leaſes of Houſes, 
the Landlord and the Tenant may, when 
they pleaſe, interrupt the Leaſe that is 
thus tacitly renewed, they giving one 
another a certain rime to provide them- 
ſelves in, according as it 4 . pF by 
Cuſtom, or by the Jud ut if it is 
a Place, the uſe of w ich _— 
its own nature a longer prorogation 
time, then the renewing of the Leaſc 
will take place for the time of that 
uſe. Thus, the tacit renewing of the 


Leaſe of a Barn reaches to the time of 


Harveſt, and that of - WOE to 
the ſeaſon of the Vintage®. 


* autem diximus taciturnitate utriuſque 


partis colonum reconduxiſſe videri, ita accipiendum 


eſt, ut in ipſo anno, quo tacuerunt, videantur can- 


dem locationem renovaſſe; non etiam in ſequenti- 
bus annis: etſi luſtrum forte ab initio fucrat con- 
ductioni præſtitutum. Sed & fi ſecundo quoque 
anno, poſt finitum luſtrum, nihil fuerit contrarium 
actum, camdem videri locationem illo anno perman- 
ſiſſe. Hoc enim ipſo, quo tacuerunt, conſenſiſſe 
videntur. Et hoc deinceps in uno quoque anno 
obſervandum eſt. I. 13. F. 11. F. loc. * 
tum tempus condueit, finito ue 3 ** | 
lonus eſt, Intelligitur enim dominus, eùm patitur 
colonum in tundo efle, ex integro locare: E bo- 
juſmodi contractus neque verba, neque ſeripturam 


utique deliderant, fed nudo conſenſu convaleſeunt. 


J. 14. F. loc. Tacito conſenſu eandem locationem 


S trenovare Videtur. I. 16. C. ed. In urbanis au- 


tem prædiis alio jure utimur, ut prout quiſque ha- 
bitaverit, ita & es 4. l. 13. re 


I 


The tacit Renewal of the Leaſe, re- 9. i, 
news likewiſe all its Conditions. "Ih Renewal of 
it is only a continuance of the B 4 


Leaſe, with all its conſequences. But, 


if in the firſt Leaſe there were Sureties, n. 


their 


103 


ter number, or of the 


8 1 421 . 4322 8 
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iS K G F. V. 


Of the Engagements which the 
Farmer ts — to the Proprietor. 


The CONTENTS. 


1. The Farmer ought to uſe the Lands, as 
any careful Man would do, if 
they were his own. 

2. The Fruits are mortgaged for the 

__ Kent. | 
3. The Farmer who ſhares the Fruits 
with the Owner, bears the loſs of 
all Accidents. 
4. The effect of Accidents in a Leaſe 
which is only for one year. 


7. A ſmall Loſs occafioned by the nature 


of the Land, or Fruits, or ſome 
| other cauſe. © 
6. A conſiderable Loſs by the ſame cau- 
ſes, or other accidents. 
4 Compenſation of good and bad years. 


The loſs of the Seed and Tillage falls 


on the Farmer. 
9. The Farmer cannot quit his Farm. 


I. 


1. Ihe Eu- TIUHE Farmer ought to uſe the 
wer ought Lands he has in Farm, as any pru- 
ge * dent, diſcreet Man would do, if they 
n careful Were his own, and to keep them, pre- 


) 


1 5 * 
. jp * + A 


$ an * 
> 1 8 . : 4 3 1 4 oc a $48 1 * 


ON 


d on by the S 
7 na And he 
his Profits out of the Lands, 


make any Innovation which ma = 
ſo 


„ 
= 
As$ 18 


„ ice to the Proprietor. * if 


them when they 
lie fallow, nor ſow Wheat, 


bet, ut ruſtica ſuo quoque tempore faciat, ne 
6. 35- „ . 
[ In land, Tenants of Lands or term of Life, or 


are liable to an 


— e 162) blake Thing wht 


II. 


The Fruits and Profits of the Ground a. 7%. 
that is farmed out, arc mortgaged for Fi . 


the Rent of the Farm, whether t 


2 
Farmer continues in the poſſeſſion of : 


the Farm himſelf, or ſubſtitutes another 
in his place, or lets it out to Under- 
Tenants*. 77 

> Si colonus locaverit fundum fructus in cau- 
fa pignoris manent, quemadmodum effent, fi pri- 


mus colonus eos percepiſler. I. 24. F. 1. F. loc. l. 3. 


cod. See the twelfth Article of the fifth Section of 
III. | 


He who holds a Farm on condition to 3. The 


give to the Proprietor a certain Portion ® 
of the Fruits, and to keep the Remain- **® 
der for himſelf for his manuring and 


ſowing the Grounds, can claim nothing owner, 


from the Proprietor either for the Tillage, 
or the Seed, whatever loſs may happen A 
by an accident, even altho' he ſhould 
have no Crop at all. For their Leaſe 
makes between them a kind of Partner- 


ſhip, in which the Proprietor gives the 


Land, and the Farmer or Tenant the 
Seed, and the Tillage ; cach of them 
hazarding the Portion of the Fruits 
which this Partnerſhip entitles them 
ro ©. | 

© Vis major Grzci Sd Pier, id eſt, vim 


divinam appellant, non debet conductor i damnoſa 


eſſe apparet autem de eo nos colono dicere 
qui ad pecuniam numeratam conduxit. Alioquin 
partiarius colonus, quaſi ſocietatis jure, & damnum, 
& lucrum cum domino fundi partitur. J. 25. F. 6. 
. loc. As to the Farmer who pays a certain Rent, 
ſee the following Article. 

IV. It 
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2 : | 8 IV. 6 | 

22 If a Famef who bs a Leaſe onl for 
| S one year, and is obliged to pay his Rent 
noms Gaz M reaps nothing becauſe of 
| 2 ee Accident, lach an Nell, a Storm 
ae year, of Hail, an Inundation, and other caſes 
| of the like nature; or even becauſe of 
ſome A& of Man, as if in a time of War 
LI the whole Crop is deſtroyed, or taken 
2 away by Force; he ſhall be diſcharged 
FT from paying his Rent, or ſhall recover 
EY it if he has already paid it 4. For it is 
but reaſonable, that in the caſe of a 
Leaſe, where the Leſſor ſecures to him- 
_ a Rent, da Leſſee green Ang 
enjoying lomething : * 
Las 4 of the F ITS the Farmer 
| ſhall reap, and which it is preſuppoſed 

that he will reap. But if it was 
that the Accidents ſhould fall upon the 
Farmer; he will then be obliged to pay 
his Rent, notwithſtanding theſe Loſſes. 
| © Servius omnem vim, cui reſiſti non poteſt, do- 
minum colono prieſtare debere, ait: ut puta flumi- 
num, graculorum, ſturnorum, & fi quid ſimile ac- 
ciderit: aut ſi incurſus hoſtium fiat. . 15. F. 2. F. 
loc. Si labes facta fit, 
bong coloni non eſſe: ne ſupra NY ons 
i, mercedes . 1 
— fructum 4 — wen ſolis fervore 
aſſueto id acciderit, damnum domini futurum. 
d. F. 2. See the Text cited on the preceding Arti- 


cle. And the fifth and fixth Articles of the 
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„. 
5 5. A ſmall Tf without an extraordinary Accident, 
5 7 roy. and only thro the Nature of the Land 
” nature of it ſelf, and of the Fruits, or becauſe of 

| 2 the Lands, ſome ordinary Event, there hap 


or Fruits, ſome loſs that is not very conſiderable ; 


or forme o- 


2 if the Fruits are not of a good quality, 


or not in quantity enough; if Tares 
growing up with the Corn diminiſh the 
rop; if Paſſengers have done any {light 
damage to the Fruits; in theſe cales, 
and others of the like nature, the Farm- 
er cannot pretend any diminution of his 
Rent for theſe kinds of ſmall Loſſes, al- 
tho' his Leafe were only for one Year: 
For ſince he was to have the whole 


it is but juſt that he ſhould bear theſe 
inconſiderable Loſſes e. 


* Si quæ vitia ex ipſa re oriantur, hæc damno 
LE coloni eſſe. Veluti ſi vinum coacuerit, fi raucis aut 
= berbis es corruptæ ſint. I. 15.5. 2. F. loc. Cum 
* quidam de fructuum exiguitate quæreretur, non eſſe 
rationem ejus habendam, reſcripto divi Antonini 
5 continetur. Item alio reſcripto ita continetur: no- 
. vam rem deſideras, ut propter vetuſtatem vinearum, 
remiſſio tibi detur. d. I. 15. f. 5. Si nihil extra 
conſuetudinem acciderit, damnum coloni eſſe. 4. 
J. 15. f. 2. v. I. 78. in f. F. de contr. empe. Idem- 
| _— * ſi exercitus præteriens, per laſciviam 
n 


ue fructum tulerit, 


Profit, how great ſoever it ſnould be; 


Of Lr ad HIN G. Tit. 4. Sect. 3. io 


aliquid abſtulit. 4 f. 2. modicum damaum.— ferre 

debet colonus, cui immodicum lucrum non uber- 
tur, l. y. $. 6. F lr. See the following Ar» 
ticles 


VT. 
If the damage which has happened to 5. A 
the Farmer who has a Leaſe only for one 494% 10/7 
year, proves to be conſiderable ; whe-? gi 
ther it has been occaſioned by the e 40 
Events mentioned in the foregoing Ar- dau. 
ticle, or by a Storm of Hail, a Frott, or 
other Accident; altho' the loſs be not 
of all the Fruits of the Farm, yer the 
Farmer ought to have an abatcment of 
ſome part of his Rent, ſuch as the judge 
in his Prudence ſhall think fit to de- 
creef, 


f Vis major non debet conductori damnola 
eſſe, ſi plus quam tolerabile eſt, læſi fuerint fructus. 
J. 25.4.6. F. be. | | 

Omnem vim cui reſiſti non poteſt, dominum 
colono preeſtare debere. J. 15. G 2. F loc. Ser the 
following Article. 


VII. 


If the Leaſe being for two or more 7. Compen- 
years, there happens in ſome of them /«wwn of 
Accidents which occaſion Loſſes, whe- - and 
ther it be of the whole Fruits, or a 
grew part of them; and that theſe Loſ- 
cs are not compenſated by the Profits 
of the other years, the Farmer may de- 
mand an abatement of his Rent, ac- 
cording as the quality of the Loſs, and 
the other circumſtances may render his 
Demand juſt. Bur if there was any Co- 
venant in the Leaſe, or any Cuſtom of 
the Place, which did regulate the caſe 
of Loſſes of this kind, it would be ne- 
ceſlary to keep to that 8. 


© Licet certis annuis quantitatibus fundum con- 
duxeris, fi tamen e non eſt in locatione 
(ut mos regionis poſtulabat) ut ſi qua lue tempeſ- 
tatis, vel alio cæli vitio damna accidiſſent, ad onus 
tuum pertinerent: & quæ evenerunt ſterilitates, u- 
bertate aliorum annorum repenſatæ non probabun- 
tur, rationem tui juxta bonam fidem haberi, re 
poſtulabis. Eamque formam qui cx appellatione 
cognoſcet, ſequetur. J. 8. C. de loc. v. I. 18. eod. 

Si uno anno remiſſionem quis colono dederit ob 
ſterilitatem, deinde ſequentibus annis contigit uber- 
tas, nihil obeſſe domino remiſſionem, ſed integram 
progeny etiam ejus anni quo remiſit, exigendam. 
15. f. 4. F be. Circa locationes atque conductioncs, 
maxime fides contractus ſer vanda eſt, fi nih 1 ſpe- 
cialiter exprimetur contra conſuetudinem regionis. 
J. 19. C. ead. See the preceding Articles. 

If the loſs happened the firſt year of the Lea ſe, and 
that it proved to be of the whole Crop, would it be neceſ- 
ſay that, in expectation of the end of the Leaſe, to judge 

ther there would be ground for an abatement or not, 17e 
Farmer ſhould be compelled to pay the firſt year's Rent, 
the conſequences of which might perhaps diminiſh the 
Crops of the followmg years; as if a Shower of Hail 
ad not only deſtroyed the Fruits of a Vineyard, or other 
Plantation, but likewiſe damaged or broken the ies or 
Trees? And would it not be juſt, to defer the regua”- 
ing of the Abatement till the end of the Leaſe, if there 
ſhould then appear to be ground for it, and to leave it 
| 007 Bb th 


r 


? ; N 8 8 5 . , 8 . 
; . : TY 7 58 * £ 75 n N. 2 
4 FP bY 8 : 15 4 1 1 £ vv —_ : 4 - He YN , 3 „ f I d A1 n b _— 
: od * n TEES . 5 9 a» it: „ 1 X . ? 2 at s e 8 8 * * 1 . 1 1 228 5 4 Can No Ra at 1 
= . — 1 — 1 — a " es ha * I 1 . L: 2 Fl * N WE e 3 n 2 22S! 1, Fat ry . © jp we 2-2 4 "PE a 25 Z 105 
> . 8 . : ö , * Nen » I ANY pe: + WET * 8 . 8 qo : 4 n - — 
I 5 * op" r 1 ** E OL Oh P * 8 N r 72 "As RO at 8 | 
* > % > 8 2 me © * 0 * 2 ue. Le 2 ” | c 85 * : — y 
, a 2 9 n , — 5 | * 
rr re TI RE a Ire _ — 5 0 
8 1 Anda — 44 oye; nt 4 1 


A 9 5 n en Je 
2 n F 8 . 
I, 4 ay * 7 8 : 
2 ** * wh - SC OP RE OE SS ee v7 

+=, b . Tre 5 9 3 


] 


R \ 1 — 
8 * 4 3 2 * * 

N "Oe _ 2 5 3 36 > f r 1 VE l _— IT 1 y 2 4 F 

\ p p 1 3 GS af. 2 2 25 er 9 ahh l n 1 8 e - g 4 $0Y 7 © _— 

— 9 * * 2 1 2 N 2 Rs” "ITS! Td +5 „ EE REA 246; - 5 ( PIC =IS FJ x Fmt _ r 3 

ö SEES: 3 .. no 2 < - ; oy” 3 Rn” E 7 — i 7 1805 
2 | F oe © 3 - GE 1 - | 7: — 8 N 

— _ . - FG "Se LOR. 9 oY. 8 Woe 0 CO TD SIC ms 6 4 3 4 2 * 

Fo r en oth or rites et aro en ara „ 

67; LE $ * 


106 The CIVIL LAW, . Book L 


to the 


i in the mean while 
| 4 ; * 

1 
tarry, as alſo the condition of the Farmer, if be 
i not able to pay? | 


Thi 1% In all the Accidents which cauſe : 
3 * 
n | . 
Rent, or a part of it, he cannot demand 
1 for the Profits 
which he might have reaped, _nor even 
for the Sced, or Tillage ®. For he was 
obliged to be at theſe ch that he 
ight have a right to the Fruits. 
* remiſſionis ratio habetur 
N Nee 
ductor itur, ſed mercedis exonerationem, 


| ax 


E 


rata, Supra denique, damnum ſeminis ad co- 


E. 


declaratur. J. 15. G. 7. F. be. d. l. 
NA 


IX. 

9. The The Farmer cannot quit his Farm, 
— — 28 and fb oa 
canner PF either to till the Or to rm 
—— any other En t, as if he was ob- 

liged to = _ the Proprietor 
may bring his Action againſt him, both 
to N him to * his Engage- 
ments, and to make $009 the Damages 
which he has ſuffered by the interrup- 
tion of the Leaſe. : 


* 


* Si domus va fundus in quinquennium fade. | 
bus locatus fit, poteſt dominus, ſi deſeruerit habita- 


tionem vel fundi culturam colonus vel inquilinus, 


cum eo ſtatim agere. Sed & de his quæ præſenti 


die prieſtare debuerunt, velut opus aliquod efficerent, 
2 ow — agere ſimiliter poteſt. J. 24. 
2. Of 3. F. loc. 155 


r 
Of the Engagements which the Pro. 
Prietor is under to the Farmer. 


The CONTENTS. 


1. What the Proprietor. is bound to fur- 
niſb to the Farmer. | 
2. Moveables and Tools given to the 
Farmer. 

3. Repairs made by the Farmer. 

4. The Expences which the Farmer has 
born at, the Leaſe being interrupt- 
ed. e 

7. Improvements made by the Farmer. 

6. If the Farmer is moleſted by the Pro- 


prietor. 
7. Of the Trouble which the Proprietor 
could not prevent. 


2 


third Section, he who lets out a Coun- . 
try Farm, ought to furniſh that which zome. 
the Leaſe obliges him to, for manuring = 
the Grounds, and _—_— in the 
Fruits, ſuch as Barns, Tubs and Preſſes 
for making Wine, and other things, ac- 
cording as it is a between the Par- 
ties, or ri by Cuſtom *. 
* Ilud nobis videndum eſt, 6 quis fundum loca- 
verit, quz folear, inſtrumenti nomine, conductori 
N quæque fi non præſtet, ex locato tenetur, 

; . ff, oe. Si quid in lege conductio- 
| | Ax 8 

cut 1 m conventionem nou » 
IO ore — 


1 Th, 

If the Proprietor furniſhes the Farmer 2. A: ea- 

with any Moveables and Inſtruments for #% and 
cultivating the Farm, the Farmer is ob- 
liged to take care of them purſuant to x,,,,,,. 
the Rules explained in the third and 
following Articles of the ſecond Section. 
But if theſe things are eſtimated in the 
Leaſe at a certain Price, it will be a 
Sale, and they will be the Farmer's 
own®. 

> Cam fundus locetur, & æſtimatum inftrumen- 
tum colonus accipiat, Proculus ait, id agi, ut in- 


ſtrumentum emptum habeat colonus : ſicuti fieret, 
cum quid æſtimatum in dotem daretur, I. 3. F. loc. 


III. 


If the Farmer has made any Repairs, 3. Repairs 
or been at other am 6: charges, 44 
which he was not bound to by his % Farmer. 
Leaſe, nor by the Cuſtom of the place; 
the Proprietor will be obliged to reim- 
burſe him of what he has fad out, or 
to diſcount it on the Rent <. 


© In conducto fundo, fi conductor ſua opera ali- 
quid neceſſario, vel utiliter auxerit, vel ædificaverit, 
vel inſtituerit, cum id non conveniſſet: ad recipi- 
enda ea quæ impendit, ex conducto cum domino 
fundi, experiri poteſt. /.55. H. 1. F. be. 


IV. 
If a Farmer whoſe Leaſe might be in- 4. The Ex- 


terrupted by ſome Event which he pence 


ought to have foreſeen, has nevertheleſs which the 

been at ſome charges, in hopes that he 3% 4, 

ſhould enjoy the Farm for a certain whe Leaſe 

time, as if he has laid up any great being iner- 

ſtore of Proviſions, bought Cattel, or . 

been at other Expences of this kind ; 

he cannot pretend to recover any of 

them, if his Leaſe is interrupted by the 

Event which he had reaſon to expect. 
| — 


Farmer has 
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As if it was a Leaſe granted by one 
who had only the Uſe and Profits of 
the Eſtate, which came to ceaſe by the 
death of the Uſufructuary, who had let 
out only What Right he himſelf had: 
or a Leaſe that was to be diſſolved by 
the event of ſome Condition. For the 
Farmer knowing that theſe Expences 
might become altogether uſcleſs, he was 
willing to run the hazard of the Loſſes 
which he might ſuffer thereby ©. 

Si fructuarius locaverit fundum in quinquen- 
nium, & decefſerit=—n— idem (Marcellus) quarit: ſi 
ſumptus (conductor) fecit in fundum, quaſi quin- 


quennio fruiturus, an recipiat : & ait, non receptu- 


rum: quia hoc evenire poſe, proſpicere debuit. J. g. 
§. 1. F. l. v 


5.!mprove- If a Farmer has made Improvements 
ment made which he was not bound to make, as if 
| Src he has planted a Vineyard, or an Or- 
- Chard, or made other Improvements of 
this kind, which have increaſed the Re- 
venue of the Farm ; he will recover the 
Expence he has been at on this account, 
- purſuant to the Rule explained in the 
ſeventeenth Article of the tenth Scction 

of the Contract of Sale e. | 
eln conducto fundo, fi conductor ſua opera ali- 
quid neceſſario, vel utiliter auxerit, vel ædificaverit, 


vel inſtituerit, cùm id non conveniſſet: ad recipi- 


enda ea quæ impedit; ex conducto cum domino 


fundi experiri poteſt. J. 55.4. 1. F. be. Colonus, 


cum lege locationis non eſſet comprehenſum ut vi- 


neas poneret, nihilominus in fundum vineas inſtitu- 


it, & propter earum fructum, defiis amplius aureis 
annuis ager locari ＋ uæſitum eſt fi domi- 
nus iſtum colonum i 5 6 penſionum de- 
bitarum nomine, conveniat, an ſumptus utiliter 
factos in vineis inſtituendis reputare poſſit, oppoſi- 
ta doli mali exceptione? Reſpondit, vel expenias 
conſecuturum, vel nihil amplius præſtaturum. {; 61. 
F. loc. Impenſas quas ad meliorandam rem vos ero- 


ng conſtiterit, habita fructuum ratione reſtitui vo- 


bis jubebit. J. 16. C. de evid. 
e VI. 
6. If te If the Farmer is moleſted either by 


mulefed by the deR himſelf, or by perſons 


tbe Proprie- whom the Proprietor might hinder from 
tor. giving him any diſturbance, he ſhall be 
5 


able to make good the Damages which 


the Farmer ſuſtains, and all the Profit 
which he might have made of his Farm 
during the time which his Leaſe had yet 
to run; unleſs the trouble that was giv- 
en him was only of a few days, and 


that matters being ſtill entire, he were 


re- eſtabliſned in the peaceable Poſſeſſion 


Colonus, fi ei frui non liceat, totius quinquen- 
nit nomine ſtatim rectè aget. I. 24. f. 4. F. loc. Et 
quantùm per ſingulos annos compendii facturus erat, 
conſequetur. d. I. Quod fi paucis diebus prohibuit, 
deinde pœnitentiam agit, omniaque colono in inte- 


gro funt, nihil ex obligatione paucorum dierum 
mora minuet. d. I. 24. .. 4. 51 5 | 


Vo IL. I. 


graver to whom a Scal is given to be 
engraven; or with a bare Labour, as a ,; they fur 


Si oolonus tuus fundo frui à te, aut ab eo prohi- 
betur, quem tu prohibere, ne id faciat poſſis: tan- 
tum ei præſtabis, quanti ejus interfuit frui: in quo 
etiam lucrum ejus continebitur, J. 33. m f. F. loc. 


VII. 

If the diſturbance given to the Farm- 7, of the 
er is an open Violence, or a fact which T : 
the Propnetor is not able to hinder, and mo Jug 
for which he is not accountable 3 he we 
ſhall'be obliged only to abate of theprever. 


Rent in proportion to the Farmer's loſs 


by this diſturbance z or to give back ſo 


much of it as he had already received. 
But he will not be bound to make up 
the proſit which the Farmer might 
have made, if he had enjoyed his Farm 
peaceably 8. 

© Sin verò ab eo interpellabitur, quem tu prohi- 
bere, propter vim majotem, aut potentiam ejus non 
poteris: nihil amplius ei quam mercedem remit- 


tere, aut reddere debebis. 1. 33. in f. F. loc. 


tes. 1 


SECT. vn. 


07 the Nature of Undertakings of 


Work by the great, and of other 
ways of Letting out Man's Labour, 
and Induſtry. | 


The CONTENTS. 


1. Definition. | 
2. Difference of Undertakers, according 
as they furniſh any of the Mate- 
rials, or not. 
3. Of him who furniſhes the Materials, 
and undertakes the Work. © 
4. Of the Architect who furniſhes every 
' thing. 
5. Conditions of Undertakings. 


6. What things are to be regulated by the 


judgment of [Rilful men. 


N Undertakings of Work by the 1. Deni 
great, and the other ways of Letting . 
out the Labour of Workmen, the Let 
ſor is he who gives out the Work, or 
Buſineſs to be done; and the Leſſee, or 
Undertaker, is he who undertakes the 
Buſineſs, or Work. 


* Qui zdem faciendam locaverat, . 30. f. 3. f. 


loc. See the ſecond Article of the firſt Section. 


II. 


The Undertaker is ſometimes only 2. Dife- 


| 2 rence of Un- 
charged with the bare Work, as an En- > dot 


accordim 


Carrier; or ſometimes he is bound to niſh am of 
2 furniſh 
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3 terials, and his Work ſuch as has been 


and ander- 


tect who furniſhes the Materials for the 
Building, t with his Direction 
2 of the Work b. 


faciendam locaverat, in 3 om 


_m_ _— 72 EE dabit. 


1. 30. $. 3. cod _ 
If the Workman furniſhes all the Ma- 


for a certain Price ; as if a 
oldſmith undertakes to make a Piece 


takes the of Silver Plate, of ſuch a Faſhion, and 


Work. 


| for ſuch a Price, and furniſhes the Sil- 
jen, it will be a Sale, and not a Let- 

to Hire. But if the Silver is given 
— the Goldſmith, and he is only to fur- 
niſh the Workmanſhip, it will be a Let- 


ting to Hire, or an ndertaking by the 


great ©, 


Si cum aurifice convenerit, ut is ex auro ſuo 
annulos mihi faceret, F 
mae, & acceperit, verbi gratia, trecenta : utrum 
emptio & venditio fit, an locatio & conductio, ſed 
placet, unum eſſe negotium, & magis emptionem 


&& venditionem efle. n 


mercede pro conſtituta, dubium non eſt qui 


It is to be remarked touching che caſe flew of i 
this Article, and others of the like nature, that all Bar- 
gains of this kind, implying the condition that the Work 
ſhall be well done, it may be ſaid, that at the time of 
the Contract, it is as it were a Letting to Hire, and an 


' Undertaking by the great ; and that in the Execution of 


the Contract it is as it were a Sale. And this is it that 
has given occaſion to the doubt mentioned in the texts 
quoted on this Article, whether it were a Sale, or a Let- 
ting to Hire, See the following Article. 


IV. 


4. Of the If an Architect who undertakes a 


Architect Building, e | 
wy rials, it will a Letting to Hire, and 


niſhes every 


thing. 


es to furniſh the Mate- 


eh not a Sale, altho' it ſeems as if he od 
the Materials. For beſides that his 


cipal Obligation is, to give his Di 
and Overſight for the Building d; ke 
does not {ell the Ground, to which the 


Building is only an Acceſſory. 


Cum inſulam xdificandam loco, ut ſua impen- 
{a conductor omnia faciat-: proprietatem quidem 
corum ad me transfert, & tamen locatio eſt. Lo- 
.cat enim artifex 0 ſuam, id eſt, faciendi ne- 
oeſſitatem. J. 22. & 2. F. loc. 

Sce the ſecond Article of the firſt Section, and 
the ninth Article of the 398 Section. 


V. 


5. cn. In undertakings of Work by the 
on "T7 Us- great, and other Covenants which re- 


pect the Labour of F the Parties 


locatio & uctio ſit. Lo e. 


The CIVIL LAW, &c. Book I. 


ne Materi- furniſh the Materials for the Work, t 
* o xe. ther with his own Labour, as an Archi- 


y regulate what ſhall be furniſhed by 
28 gives out the Work to be done, 
the quality of the Work, the time 
within which it (hall be A and 


* $i quis in lege conductionis N 
non preſtatur, ex condutto agetur: I I 
bee. Sec the feventh Article of the focund Seftion 


of Covenants. 
VI. 


IF all that is to be done, or furniſhed 6. 1. 
by the Undertaker, is not k hen . . 
if t | 


8 by the 
qu _—_ e Materials which he is to 


or the quality of the Work is 71 


not expreſs d, or the time not fixed 

all theſe things, and others of the 33 
kind, ſhall 4 lated either accord- 
ing 3 Cuſtom, i there is any concern- 


is matter, or b the ent of 
en perſonsf, et * 


7 See the ſixteenth Article of rhe ſecond Seftion of 


2 „ 


SECT. VII. 


of the Engagements of the perſon 
_ undertakes any Work, or La- 


The CONTENTS. 
1. Undertakers anſwerable for their Ho- 


rance. 


2. Defects of the Materials which the 
Workman is to furniſh. 


bat care Warkmen and Undertakers 
are bound to take. 


4. Of the Defett of the Thing. 


ſ: The care of Carriers and Watermen. 
. Hork to be done to the Owner's Con- 
tent, or the Ws of another 
perſon. 
7. Work made according ” the Maſter s 
direction. 


8. If the Work periſhes before it is ap- 


oved of. 


9. * _ _ periſbes while it is a 


10. If the. e is to furniſh every 


thing, and the whole periſh 


11. Acceſſories to the E — of the 
Undertaker. ki of 


1. 


Eſides the Engagements which are i. _—_ 
35 common to all perſons who hire a 2 


artnet 


ing, and which have been 
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their Ia · in the ſecond and fifth Sections, thoſe 
raxe. who undertake any Buſineſs, or Work, 
— ought moreover to be anſwerable for all 
the defects occaſioned by their Igno- 
rance ; for they ought to know how to 
do that which they undertake, and it 1s 
their fault if they ate ignorant of what 
they profeſs *. 
Imperitia culpa adnumeratur. I. 131. f d N 
Celſus etiam imperitiam culpæ adnumerandam, 
libro octavo Di m, Crip. Si quis vitulos 


cendos, vel farciendum qui poliendumve con- 
— culpam eum I Et quod im- 


Article of this Section. 


\ 


opus fecerit. I. 51. 5. 1. . be, the fixth 


II. 
2. Defoe: If the Undertaker is obliged to fur- 
of re din any Materials for the Work, as an 
which th Architect who has undertaken to fur- 
Ivins WA. the 3 for a _— , he 
to furniſh. t to give them goo well con- 
1 7 TOTS INS for the 
defects which he is ignorant of; for he 
is bound to give that good in its kind 
which he ought to give; as he who 
lets a thing to Hire, 1s obliged to give 
it ſuch as 1t ought to be for the Uſe for 

which it is deſigned? 

» $i quis dolia vitiofa ignarus locaverit, deinde 
vimum Muxerit, — in 3d quod intereſt, nec 
ignorantia ejus erit Go J. L $. 1. F. toc. 

im dia vit, . 1 ut 
. — 5 8 i n 


See the ſeventh Article of the elerenth Section 
of the Contract of Sale. 


III. 

3. War The Workman, or Artificer, who 
care takes a thing into his cuſtody to work 
Tadertak. on it, and he who undertakes barely to 
er: r keep a thing for a certain price, as he 
bound to who undertakes to keep Cattel, ought 
tale. to preſerve that which is intruſted to 
them, with all the care that is poſſible 
to be taken by perſons that are the moſt 
watchful and diligent. And if, for 
want of ſuch a care, the thing periſhes, 
altho* even by an accident, they will 
be made accountable for it ; as if the 
Thing is ſtole, or burnt, or damaged, 
for want of having been laid up in a ſe- 
cure place, or for not being carefully 
lookt after. And it would be the fame 
thing if a Workman, having in his cuſ- 
tody things belonging to ſeveral per- 
fons,” had given to one that which be- 

longed to another, altho' by miſtake. 


© Si fullo veſtimenta polienda acceperit: 
mures roſerint, ex locato tenebitur quia debuit ab 
hac re cayere, Et fi pallium fullo permutaverit, & 


98. 5. F lc. 


e E- 
tiamſi ignarus fecerit. l. 13. F. 6. F. be. 
An =. Dung 1 J. 34. 
m f. f. de dam. if. Qui mercedem accipit pro cul- 
nl ae rei, ** periculum cuſtodiz præ- 
ſtat. I. 40. F. lr. mque de turto diximus, 
eadem & de damno t intelligi. Non enim du- 
bitari oporter, =_ is qui falvum fore recipit, non 
folum a furto, fed etiam à damno recedere videa- 
tur. J. 5. . 1. F. naut. « S0. F. 2. Fl. Sce 
the Article of the Section of the Loan 
of Things to be reſtored in Specie; the fourth Ar- 
ticle of the third Section of a itum; and the 
fifth Article of the firſt Section of Perions who drive 
any Publick Trade. 5 | 


IV. | | 
If that which is given to a Work- 4. of : 


Of the 
man to be wrought, iſhes in 3 | 
hands, without his Fault, and merely * ES 


thro' a defect in the Thing it ſelf; as if 
an Amethiſt which is given to be en- 
graven, happens to break in the hands 
of the Engraver, thro' ſome defect of 


the matter, and not thro” his unſkilful- 


neſs, he ſhall not be accountable for it, 
unleſs he has undertaken the Work at 
his own peril d. | 


* includenda, aut inſculpenda data fir, 


caque fit : 6 quidem vitio materiæ factum 


fit, non erit ex locato actio: fi imperitia facientis, 


erit. Huic ſententiz addendum eſt, niſi periculum 
quoque in ſe artifex receperat. Tunc enim, etſi 
vitio materiæ id evenit, erit ex locato actio. l. 13. 


V. 

Carriers and Watermen, and all thoſe 5. The care 
who undertake to Merchant T C7» 
Goods, or other things, are anſwerable ig 
for the cuſtody, carriage, and tranſpor- 
tation of the things which they take 


under their charge, and to uſe all the 


NN take all the care of 
them that is poſſible. And if any thing 
periſhes, or is damaged thro' their fault, 
or the fault of the perſons whom they 
imploy, they ought to anſwer for it*. 


* Si magiſter navis, ſine gubernatore in fluvem 
navem immiſerit, & tempeſtate orta temperare non 
potuerit, & navem perdiderit: vectores habebunt 
adverſus eum ex locato actionem. J. 13. f. 2. . be. 
Qui columnam tranſportandam conduxit, ſi ea dum 

itur, aut portatur, aut reponitur, fracta fit, ita 
id periculum præſtat, fi qua ipſius corumque quo- 
rum opera uteretur, culpa acciderit. Culpa autem 
abeſt, ſi omnia facta ſunt, quz diligentiſſimus quiſ- 

e obſervaturus fuiſſet. I. 25. F. 7. Fu. See the 

h Article of the ſecond Section of thoſe who 
drive any Publick Trade. | 


VL 


If it is agreed that a Work ſhall bes. ni 1. 
done to the Owner's ſatisfaction, or ac-% dene 10 


cording to the arbitration of a perſon O 


who 1s named, the Workman ſhall Dean. 


bound only to deliver the Work | rn of ano- 
ſuch as will be approved of by f. 
Men f. For theſe kinds of Covenants 

a imply 
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wvenants. | 

The Gratian, Valentinian, and Theodo- 
and their Heirs, ſhould be e 
fifteen years, for the defett; of the Wark. LS. ke 


VII. 


A Altho' the Workman ought to an- 


crding ts ſwer for the deſects of the Work; yet 
the Mater if the Owner himſelf has ordered and 


 «redtion. directed the Work, he cannot complain 


of it h. 


» Poterit itaque ex locato cum eo agi, qui vitio- 


ſum fecerit. Niſi fi ideo in operas ſingulas 
— 1 — It arbitrio domini opms 

rererur, Tunt enim nihil conductor praſtare de 
as crocs _t I. 51. mf. F. 


VIII. 


5. % Tfone has given Materials to a Work: 
” man, to c a Work at a certain rate 
nf er for th 


2 e whole; the Undertaker will not 
. of. have performed his Engagement, nor be 


diſcharged from it, until the whole 


Work has been cxamined, and it appears 
to be ſuch as it ought to be. And if it 
is a Work which conſiſts of ſeveral 
Pieces, or 1s to be meaſured, and a cer- 
tain Price to be paid for each Piece, or 
cach Meaſure be Undertaker ſhall be 
diſcharged in proportion to what ſhall 
be counted or meaſured and approved of. 
And on the contrary, the Undertaker 
ſhall bear the loſs of his Work, and 
make good the Damages of the Maſter, 
if he ſuffers any, for ſo much of the 
Work as is found not to be of the qua- 
lity which it ought to have. But if in 
the caſe of either of theſe two Bargains, 
the Thing periſhes by an accident, be- 
fore the Work is proved; the Maſter 


ſhall bear the loſs, and be accountable 


for the Price of the Work, eſpecially if 
it was his fault that the Work was not 
roved ; unleſs it did appear that the 


'ork was not ſuch as ought to be re- 
ceivedi. | 


Opus quod averſione locatum eſt, donec adpro- 
betur, conductoris periculum eſt. Quod Rs 

conductum fit, ut in pedes, menſuraſve præſtetur 
eatenus oonductoris periculo eſt, quatenus admenſum 
non fit, Et in utraque cauſa nociturum locatori, ſi 
per eum ſteterit, quominus opus adprobetur, vel 
admetiatur, Si tamen vi majore opus prius inter- 
ciderit quam adprobaretur, locatoris periculo eſt. 
Nifi aliud actum fit, Non enim ampliùs præſtari 


ita 


trimentum ad locatorem ita pertinet, fi „ e 
fuit, ut probari deberet. J. 37. . cod. See the firſt 
Article of this Section, and the following Article. 


IX. 


- If an Architect having undertaken to 9. F 4 
build a Houſe, or other Edifice, and 2 

niſhed it, or only a part of it, 2 ; 6uild- 
it happens to be deſtroyed by an Inun- ay. 


having fi 


dation, an Earthquake, or other Acci- 
dent; the whole Loſs will fall upon the 
Owner : and he will notwithſtanding 
the loſs, be accountable both for the 


Materials which the Undertaker has fur- 


niſhed, and for what is due on account 
of the Workmanſhip. For whatever 
was built upon his Ground, was deliver- 
ed to him. But if the Building periſhed 
thro' the defect of the Work, the Ar- 
chitect ſhall loſe his Labour, together 


with all the Materials that are deſtroyed ; 


and he will likewiſe be liable for the 
Damage which the Maſter ſuffers on 
this account!. LETS! 


| Marcius domum faciendam a Flacco conduxe- 
rat: deinde operis parte effecta, terræ motu con- 
cuſſum erat ædificium. Maſſurius Sabinus, fi vi 
naturali, veluti terræ motu, hoc acciderit, Flacci 


eſſe periculum. J. 59. F. loc. Si rivum quem faci 


endum conduxeras, & feceras antequam eum 
bares, labes corrumpit: tuum periculum eſt. Pau- 


lus: imo ſi ſoli vitio id accidit, locatoris erit peri- 


culum : ſi operis vitio accidit, tuum erit detrimen- 
tum. J. alt. . Redemptores, qui ſuis coxmentis 


xdificant, ſtatim cœmenta faciunt corum in quo- 


rum ſolo dificant. I. 39. F. de rei vind. See the 
firſt Article of this Section. | 


=” 


If the Workman was to furniſh all 10. F 


the Work, as in the caſe of the third 


Article of the ſeventh Section, and the 

1 by an accident, before nf the 
ork has been delivered; the whole pe- 

whole loſs both of the Stuff, and Fa- riſbes. 


the 


ſhion, will fall upon the Workman. For 
this 1s a Sale, which is not accompliſh- 


ed, till the Workman has delivered his 
Work =, | | £1 


" This is a conſequence of the third Article the ſe- 


venth Section. 


XI. 


He who has undertaken a Work, 5 1. Acceſ- 
Labour, the Carriage of ſomething, or/ories #0 the 
any other thing of this kind, is not only ge, 


bound to perform what is expreſly con- Carr. 


tained in the Bargain; but likewiſe to 


do every thing that is acceſſory to the 
Work, or Thing which he has under- 


taken. Thus, Maſters of Stage Coaches, 


Waggoners, and Carriers pay the Tolls, 


and Ferry Boats which are on the Road; 


for 


1 


Of LerrixG and HN. Tit. 4. Sect. 9. itt 


for theſe are Charges which reſpe the 
Carriage®. But they do not pay the 


Cuſtoms, and other Duties which are 


laid upon the Goods which 3 
For cheſe Duties have nothing to 
with the Carriage of the Goods, but arc 


> Vehiculum conduxifti, ut onue tuum 
& ſecum iter faceret, id cam pontem nee, te. 


demptor ejus pontis portorium ab co exigebat. 

, r ſala rheda portori- 
um daturus fucrit? Puto, fi mulio non ignoravit 
ea & tranfirurum, cam vehiculum locaret, mulio- 
nem preſtare debere. I. 60: F. 8. F. le. 


** — "FU r n 8 H ak 


SECT. N. 


O the Engagements of the perſon 


_ who gives out any Work, or Buſi- 
neſs to be done. 


The CONTENTS. 


1. Engagements of the perſon who gives 
2 Wet be * by 
2. He owes the Price, with the Intereſt, 
if be is in delay. 8 
3. Diſcharge from advancing the Price in 
caſe of danger. e 
4. Fibe Thing periſbes thro N defect 
in it ſelf, or by the deed of him 
who gives it out. 5 28 
7. If the Work is not done againſt the 
time appointed. 
6. Of the Labourer, whoſe fault it was 
not that he did not work 
„ -_ * delays to receive the 


Pork. 
8. If the Undertaker is at any charge. 


I. 


1. Engage- E who gives out a Work to be 

ments of the done, is obliged to furniſh to the 

e wo Undertaker that which he is bound to 

. by the Bargain; whether it be to fur- 

don, niſh any Stuff, to give the Workman 
his Diet, or that he is obliged to any 
other thing. 


* Si quid in lege conductionis convenit, fi hoc 
non preftatur, ex conducto agetur. J. 15. H. 1. F. 
loc. See the firſt Article of the ſixth Section. 


II. 


2. He e He ought likewiſe to pay the Price, 
the Price, Whether it be after the whole Work is 
ES finiſhed and delivered, or in proportion 
is in delay. to the quantity of the Work that is 
done, or even beforehand, according as 
it has been N by the Agreement; 
and if he fails to pay at the term, he 
ſhall be obliged to pay the Intereſt of 


the Workman what he had done and * 4e 


opinion that the time allowed for finiſh» 


altho' they had been ſtipulated in caſe 


would be liable to make good the da- 


trahi puto quatenus vir bonus de ſpatio temporis 


the Price from the time of the De- 
mand b. , 


> See the ſeventeenth & ticle of the ſecond Seton, 


III. 


If it was agreed that the Price of the; 74 
Work, or a part of it, ſhould be paid 9 ta _ 
beforehand, and afterwards there ap- g 


the Price in 


to be danger in advancu rac an- 
Moors, he that gave out the Work . | 


not be compelled to advance the Mo- 
ney, unleſs the Undertaker gives Secu- 
rity e. 


* Quidam in municipio balineum præſtandum, 
es als prog, we — & ad retectio- 
nem fornacis, fiſtularum, ſimiliuni que rerum, cen- 
tum nummi ut preſtarentur ei, convenerat : con- 
ductor centum nummos petebat, ita ci deberi dico. 
i in carum refectionem mpendi fatiflaret. 
J. 58. F. 2. F be. See the twenty ſecond Article ot 
the tenth Section of the Contract of Sale. 


IV. 


If a Thing that is given out to ag. F 
. Workman to have ſomething done to Ih pe- 


ir, happens to periſh becaule of ſome = 
defect in the Thing it ſelf, or by ſome / i; ; 
deed which he who gave it out ought of by the 


to anſwer for; he will be liable to pay 4% of him 


furniſhed for the Work: as in the Caſe © 
of the fourth Article of the eighth Sec- 
tion . . 


* This i 4 conſequence of the fourth Article of the 
eighth Section. | | 8 


n 5 
If it has not been the fault of the x. If the 
Workman, or Artificer, that the Work Work u nt 


has not been finiſhed within the time © 5 
agreed on, and that ſkilful Men be % 


time ap- 


4 / pointed, i 
ing the Work was not ſufficient, he 


who gave it out ought to allow the 
time that is neceſſary, and cannot pre- 
tend any Damages tor the delay, even 


the Work were not done within the 
time; for no Covenant obliges people 
to that which is impoſlible<, * if 
the Work was promiled againſt a cer- 
tain day, and for a Uſe which could 
not admit of delay, as if it was to be 
fold at ſuch a Fair, or to be ready for 
ſuch an Imbarkation; the Undertaker 


mages of the Delay, and ought to blame 
himſelf for having undertaken what he 
was not able to perform. 


In operis locatione erat dictum, ante quam di- 
em effici deberet. Deinde fi ita factum non eſſet, 
uanti locatoris interfuiſſet, tantam pecuniam con- 
uctor promiſerat, Eatenus eam obligationem con- 


xſtimaſ- 


4 0 
= 
bs 

4 

.E 

* 1 

& - 

1 

2 

8 

+ 

* 

. 

©: 

"IF; 

> 

* 

* 

. 1 1 
1 
1. 
2 
yp 

. = 

4 
1 
£ 
3 
2 
* 
»* 
"OM 
F 

we 

* 4 
5 
% 
"3 
'2 
1 
mp 

=. 
3 

Ns 

3 

: * 
F 
* 


— 
8 . en de De 1 NN ae 


"Hf 


3.380 . ate. D 
e e "= 


owes TS. da — 
Br Kn n 4 
Seger e AN _—  — —— 


8 
4 
p 
© 
* 14 
82 
bY | 
_— 
33 : 
X 
1 . 
n 
= 
+ 
D 5 * 
* 2 
158 \ 
KK S=MY 
3 $ 
44 ; 
5 %as 
+ 4,41 
1 þ 4 1 
+ LEY 
I ;, 
£ 
_ 4 
LE 
i 
£ 
1 
* : 
$2 
Ito | 
ACT. 
2 
N - 
To 
N 
\ (| 
— ; 
25 
4 
*$ 
:&'N | 
4 
ors. —_ 
BET ** : 
1 
. 
n 
TE 
2 ; 
+5. 
* 
* & 
"5M 
_ b : , 
" 3:84 
o 1 
28 
1 
1 
* * : 
1 5 
_ 
_— 
- 6 o 
.- 
„ 
.-* = 
ns - - 
1 £8 
4 
1 
XY 
3 
8 
1 
74 
8 
8 
1 
5 
- 2: 4 
2, 5X Y 
bees 
—_ 
3 
0, 
"+ 
N 
. 
=, 
28 
7 bo 8 
2 
3 
A 
7 * < 
> = 
_ 
EL 
1 
7 1 
8 
_ .. 
” I 
5x 
r 
EY 
2-25 
+ 
* 
—— I 
© i 
A 
1 
3 
— 
8 
SN 
3 
2 N 
8 , 
SY 
DT . 
if 
_ 
ES, 8 
i 
_—. 
53.4 * 
1 
72 5 
4 * 
3 "20 oy 
- 
3 2 
Y 4 
* 8 = 
. 1 1 
1 
1 . 
i . 
1 
= "5M 
4 P 
25 . 
. 3 
E 
Ns 4 
n 
2 
I 
1772) "MM 
. 
4 42] 
* - 4 
22.55 : 
2 : 4 
* . 
— 
63 . 
4 
7 
LEM 
be 
3 N 
EEC 
Fa 
E 4 
3 
J 
K _— 
2 £ 
L 
x 
| 4 
h 
2 q 
$3 . 
. p 
.. FA. 7 
34 
* 25 
1 
* s 
og 
ke 
i 8• 
5 
ES. 
L153 * 33 
$ 
: 


2 
— 9 
2 
13 
7 4 
-.. 2x44 
. 4 
44 


A __ Has 
CESS os a 
W ir 
_ 

wm > 


— FIRE 4 — l 
Xx Ox "NOR 17" 

_ es. Bee 2 

4 a — — 5 s- „ 29- 

* EARS 7 IR SOIC 5 

9 * n * 7 
* * 8 2 2 

£ 8 2 — 

— — In - EOS TUM ent ne - 


0 


wſtimaſice ia id actum appare: eſſe, ut 69s ſpatio 
rr G6. quo geri non poſſit. l of oe 
F. le. v. I. 13. $. 10, cd. See the fixth of 
the fifth Section of Co the twelfth Article 


of the twelfth Section, and the nineteenth Article 
of the ſecond Section of the Contract of Sale. 


; 3 
7 V g 3 


6. 6.00 
» Labourer, that he did not do 2 

whoſe faut or perform the Service which he 

Was nor, | , "FE. ; 1 . and 

wat be 4% promiſed within a certain time; 

nor work, that during | 

imployed any other way 


3 he who en- 


him in his Service, is bound ro 
pay the Salary for the time which he 
D 


Taue ſolyeres, ſi codem anno mercedes ab alio 
non accepiſti, fidem contractus im 8 eſt, 
l. 19. 5. 9. cd. Diem functo legato is, fala- 
rium comitibus reſidui temporis præſtandum. mo- 
dd f non poſtea comites rum aliis eodem tempore 
fuerunt. d. I. 19. $. alt. v. I. 61. $1. F be. 


VII. 
„ 1f th If he who gave out the Work to be 
Aer 4 done, delays to receive it after it is fi- 
3 niſhed, or refuſes it without a good rea- 


| ark, on, and the thing periſhes after his de- 


lay, he ſhall nevertheleſs be bound to 
pay the price of the Works. 
Nociturum locatori ſi per eum ſteterit quomi- 
nus opus approbetur. J. 36. C. be. | 
VIII. 


8. v If beſides the Workmanſhip, the 

Undertaker Workman, or gear — has at 

1% at a any expence in preſerving the thin 

charge. "ho — who gave the Work _ 
{hall be bound to reimburſe him b. 


> See the ſeventh Article of the third Section. 


F 5. 2 as 


1 
Of Leaſes for Perpetuit y, or for a 


Term of Tears. 


| „ T,  Mphytcutical Leaſes, or Leaſes for 
| . Ne or a long Term of 


this Section. Y ears, have been a conſequence of the 
Leaſes of Farms. For ſince the Own- 
ers of barren Lands, could not caſily 
find Tenants for them, a way was in- 
yented, to give in Perpetuity ſuch kind 
of Lands, on condition that the Grantee 
ſhould cultivate, plant, and otherwiſe 
improve them, as the word Empbyteuſis 
ſignifies. By this Agreement, the Pro- 
prietor finds on his part his account, by 


of te IF n has not been the falt of the 


that time he has not been 


| <8 5 „ 1 A. 4 $> 1 ” 
De CIVIL LAW, Sc. Book]. 


l 
tual Rent: And the 18 
finds likewiſe his advantage, in laying 
out his Labour, and Induſtry, to change 
the face of the Ground, and to make it 


fruitful, 


Seeing the matter of Emphyteuticil 
or Perperu Leaſes, takes in Quit-Rents, 
and other kinds of Ground-Rents, and 
that the conditions of perpetual Tenants 
are different, according to the diverfiry 
of their Grants, and according to the 
Cuſtom and U of Places, we arc 
not to enter here into the detail of this 
matter. Thus, we ſhall not inſert here 
the Rules of Law concerning Fines of 
Alienation, nor thoſe which relate to 
the Right which the Lord of a Man- 
nor has on Lands that are part of his 
Mannor, which are diffcrent 1n different 
Countries, but ſhall confine our ſelves. 
to ſuch Rules as are of the Roman Law. 
And we ſhall lay down only the general 
Principles, which are both agreeable to 
the Roman Law, and to our Uſage, 
ſuch as are obſerved in all the Cuſtoms, 
and are the fundamental Maxims of the 
Law touching this matrer. 


The CONTENTS. 
t. Definition of Perpetual Leaſes. 


2. All Lands may be let out upon Leaſes 


for Perpetuity. 
3. Difference between perpetual and other 
kinds of Leaſes. 
Perpetuity of the Emphyteutical Leaſe. 
The perpetual Leaſe ſbares the Rights 
f Property. 
Property direft and uſeful. 
Mutual Engagements which reſult from 
the Perpetual Leaſe. DM 
I ho bears the Loſſes occaſioned by ac- 
cidents. | 
9. The perpetual Tenant cannot commit 
__#afee. 
10. The perpetual Leaſe vacated for Non- 
Payment of the Rent. 
11. The Expences are not refunded. 


I 


XA Perpetual, or Emphyteutical Leaſe, 1. pefnic- 
A wy Contract by kick the Own- ro 
er of an Eſtate in Land gives it to a Te- Leaſe. 
nant to cultivate and improve it*; and 

to enjoy it and diſpoſe of it for ever b, 

on condition that the Tenant pay him a 

certain Rent in Money, Corn, or other 

kind o, and that he bear the other Charges 

which they agree on. 


9 N AS 


L This is what is meant by Jus Emphyteuticum, 
which is the word uſed in the Title of this matter, 
which denotes that the Lands are grutn to the Tenant, 


+ that 


Of Lrrixc and HIaIN G. Tit. . Sect. 18. 113 


U. e 
. 411 Altho' the Emphyteu/is ſeems to be 
Land: may reſtrained by its primitive Inſtitution, 
be let out to barren Lands, yet Leaſes for P 


| crpe-. 
22 * tuity are given of Lands which are fruit- 


| + ful, and in a condition. And ſuch 
| Leafes are likewiſe granted of Poſſeſſi- 
ons which of their own nature produce 


no manner of Fruit, but which yield 


other Revenues z ſuch as Houſes, and 
„ Other Buildings 4. | 


Loca omnia fundive reipublict . perpetu 


ariis conductoribus locentur. J. 3. C. de lacat. rad. 


ervil, Vecti des. J. 15. F. 26. F. de damno 
1 banum, aut domum. Nov. 7. C. 3. 
1 | 
a. 
3. Dife- Perpetual Leaſes are diſtinguiſhed 
rexce be- from the common Leaſes of Farms e, by 
two eſſential characters, which are the 
Jr gen foundation of the Rules that are pecu- 
of Leaſes, liar to Perpetual Leaſes. The firſt is the 
Perpetuity of the Leaſef; and the ſe- 
cond is the tranſlation of à kind of 
Property s. 1 
* Sed talis contractus quia inter veteres dubitaba- 
tur, & à quibuſdam locatio, a quibuſdam venditio 
exiſtimabatur: lex Zenoniana lata eſt, quz Emphy- 
teuſeos contractus propriam ſtatuit naturam, neque 
ad locationem, neque ad venditionem inclinantem : 
ſed ſuis pactionibus fulciendam. F. 3. ff. de locat. 
& cond. Jus Emphyteuticarium neque conductio- 
nis, neque alienationis eſſe titulis adjiciendum. Sed 
hoc jus tertium eſſe conſtituimus ab utriuſque me- 
moratorum contractuum ſocietate, ſeu Gmilirudine 
ſeparatum, conceptionem, definitionemque habere 
propriam. J. 1. C. de jur. Emphyt. 5 
f Perpetuo quibuſdam fruenda. F. 3. inſt. de locat. 
& cond. Perpetuarii, hoc eſt, Emphyteuticarii ju- 
ris, J. 1. C. de off. com. ſacr. pal. I. 1. & 5. C. de 
locat. pred. civil. l. 10. Cod. de loc. & cond. 
E Emphyteuticarii fundorum domini, /. 12. C. de 
fund. patr. See the following Articles. 
There are ſome Emphyteutical Leaſes which are not 


perpetual, but for a long Term of Years, ſuch as 
a Hundred, or 2 Nine years, 7 1 


4. Perpetui·- The perpetuity of the Emphyteutical 
ty of the Leaſe makes it to paſs, not only to the 


en- - JA : 
2 Lenſe, He 2 1 * perpetual Tenant, but 


* 


— 


conveyed to the perpetual "Tenant, arc 


likewiſe to all thoſe who ſucceed to his 
Right, whether by Donation, Sale, o. 
any other kind of Alienation. And they 
can never be diſpoſſeſſed by the Owner 
of the Lands, and his Succetlors b, un- 
leſs in the caſes which ſhall be explained 
in this Section. i 


* Neque haredi ejus, cuive nductor, herrſre 
ejus id præ ſium vendiderit, aut docuverit, zut do- 
tis nomine dederit, aliove quocumque modo dia- 
naverit, auterre licrat. 5. 3. f. de focat. & rene, 


4 


The tranſlation of Property Which ;_- 
is made by a Perpetual Leaſe, is pro- Z“ 
portioned to the nature of this Con-. 
raft, where the Owner gives the Lands 5... 
and reſerves the Rent. And by this 
Covenant, there is made as it were a 
Partitlon of the Rights of Property 
between the Owner ot the Lands, and 
the perpetual Tenant. For the Owner | 
who grants the perpetual Leaſe, rc- 
mains Maſter in ſo far as to enjoy the 
Rent which he has referved, as th: 
Fruit of his own proper Lands, by which 


he rerains the chief right of Property, 


which is that of enjoying the Thing as 
Owner of it, together with. the 3 85 
Rights which he has reſerved to him- 
ſelf. And the perpetual Tenant, on his 
part, acquires the Right of tranſmitting 
the Eſtate to his Scceſſors for ever, ot 
ſelling it, giving it away, alienating it, 
with the Burden of the Rights which 
the Leſſor of the Lands has reſerved to 
himſelf; as alſo a riglit to plant, to buill, 
and to make what other changes he 
ſnall think proper, for improving the 
Eſtate, which are fo many Rights of 
Property i. | N 

ö Jus Emphyteuticarium neque oonductionis, re · 
que alienationis eſſe titulis ach iciendum: ſed hoc 
jus tertium eſſe conſtituimus. I. 1. C. de . 
emplyt, Penſio five reditus domino præſtetur. &. 3 
inſt. de loc. & cond. Emphyteuticarii fundorum 
domini. J. 12. C. de fund. patrim. Cui conductor, 
hareſve ejus id prædium vendiderit, donaverit, 
aliove quocumque modo alienayerit, F. 3. f. df 
loc. & cond, 


| VI. 
The Rights of Property which the. 


aſter retains, and thoſe which arc“ * - 


4 - 


commonly diſtinguiſhed by the names 


of Direct Property, which is given to 


the Right of the Maſter; and C/ 
Property, which is given to the Right 
of the Tenant. The mcaning of which 
is, that the firſt Maſter of the Eſtate 
retains his Original Right of Property, 
except in lo tar as he tranſmits a ſhare 
of it to the perpetual Tenant z and that 
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NSA 


— 1 Tr 
oman Law, th eke m enant is 
conſidered in a double city, either 
as beit e 
the Tr according to the different 
views, the different effects of theſe 
two kinds of Property. en 

' Emphyteuticarii, fundorum domini. I. 12. C. 
de fund. patrim, quamvis non efficiantur domini. 
. 1. $.1. F. ager welt, id off . puree. 


VII. 


perpetual Tenant, on his 
Engage- is obliged to pay the perpetual ken 
reſult from and to perform the other conditions re- 
the Tag. gulated by his Leaſe, and by Cuſtom, 
tal Leaſe, fuch as the duty of Fines of Alienation 
which thoſe perſons are bound to pay, 

who come into the Eſtate of the 
tual Tenant, either upon all kinds of 
changes of a Tenant, or upon ſome, or 
only upon Sales, according as it is regu- 
lated by the Leaſe, or by Cuſtom; the 
Right of Pre-emption, when the per- 


7. Mutual The p 


tual Tenant has a mind to ſell the E- 


te, and others of the like nature. 
And he who grants the perpetual Leaſe, 
is obliged, on his "94g to warrant the 
Eſtate, and to take it back, and diſ- 


| quidem tanta emerſerit clades, 


Book L 


ing, and others of what kind o 

ever be, that are made by the per- 
petual Tenant, are to his loſs, For he 
was obliged to make Improvements, and 
it was for his. behoof that the Eſtatc 
was improved. And the Accidents 
which deſtroy the Lands, fall both up- 
on the Maſter, who ſuffers the loſs of 
his Eſtate, and like wiſe on che perpetual 


which — made — mg erred 


* $i interdum ea quæ fortuitis caſibus eveniunt, 
pactorum non fuerint conventione concepta, fi 


quz pror | 
ipſius rei quz per Emphyteuſim data eſt faciat in- 

teritum, hoc non Emphyteuticario, cui nihil reli- 
quum permanſit, ſed rei domino, qui, quod fatali- 
rate ingruebat, etiam, nullo intercedente contractu 
habiturus fuerat, imputetur. Sin vero particulare, 
vel aliud leve contigerit damnum, ex quo non ipſa 
rei penitus lædatur ſubſtantia, hoc Emphyteutica- 
rius ſuis partibus non dubitet adſeri . l. 
C. de jur. Emphyt. F. 3. int. de los. & cond. 

We have not ſet down in this Article the caſe of the 
Loſs of a the Lands, 252 wagon 
carried off the half, or more, or leſs of the Eftate. For 
er 3 A en 5 
the liberty which the perpetual Tenant ielain 

the Eſtate ro the Maſter, puts it in his ＋ * 
himſelf of the Rent by abandoning 4 nile; @ that 
which remains of it, in the cord 9 > 
„I e huant to the Rules eftabliſhed for c 

of this kind. * | T 


mprovements made by panning, Accidents. 
Os 


charge the perpetual Tenant of the Rent, It is likewiſe a conſequence of the 9. The e- 
. : if he finding it too hard is willing to Nature of Perpetual Leaſes, that the per- 2! L. 
: F petual Tenant cannot commit waſte, or te 
Lex Zenoniana lata eſt, quz emphyteuſeos damage the Eſtate, nor even take away tai. 
contractũs propriam ſtatuit naturam ſuis pac- the Improvements which he had made 
|  tionibus fulciendam. Et fi quidem _ pactum upon it. And if he commits Waſte, 

«*. fucrit, hoc ita obtinere, F. 3. 2. de be. O cond. the Maſter of the Lands may get the 
jus Emphyteuticarium=—— ſeparatam concep- TP. b d | 
tionem, definitionemque habere propriam, & juſ- perpetual Leale to be vacated, may en- 

tum eſſe validumque contractum, in quo cuncta, ter again to the poſſeſſion of his Eſtate, 
quæ inter —— contrahentium partes, ſuper and oblige the Tenant to repair what 
omnibus pactionibus en eee e has been waſted. But the perpetual Te- 
cuerint, firma illibataque ſtabilitate, - | | 
e jr. Pant may make what changes are uſeful, 
Emphyt. 1.2. eod. n alnd ſuch as any careful and diligent Maſ- 
See the Origine of the Right of Fines of Alienation, ter would do; ſuch as the cutting down 
of the Righe yn and Pre-emption in the of old Trees, in order to plant new 
third Law of t ſame Title. | h d liſhi h | bi h fal 
I be tual Tenant has a right to give up the E- ONES, the emol ing d at W ch 18 at- 
flare a= direct Lord of the Lands, if he finds him- lng to decay, in order to rebuild it; 
elf overcharged by the Rent. There is nothing ſaid and others of the like nature. 
here of the Rules concerning this matter, which are - | 
_ eſtabliſhed by Cuſtom. It is ſufficient to remark, that o Si quidem deterius fecerit prædium, aut ſubur- 
| This Right is founded on the Loſſes, or Diminutions banum aut domum qui emphyteuſim percepit, co- 
which may happen to the Eſtate, and on the Injuſtice gi eum de ſuo diligentiam, ac reſtitutionem priſci 
that it would be to force the Tenant to pay a perperual, ſtatus facere. Nov. 7. cap. 3. F. 2. Si verd quis 
and exceſſive Rent, if the Eſtate were not able to afford aut locator aut emphyteuta deteriorem faciat 
it; ſince in Leaſes for a few Years, eaſes and abate- rem damus licentiam venerabili domu. an- 
ments of the Rent are granted to Farmers, becauſe of tiquum ſtatum locatæ, ſive emphyteuticæ rei exi- 
the diminution of the Fruits of the Ground. See the gere, & ejicere de emphyteuſi. Nov. 120. c. 8. 
following Article. Si quid inædificaverit, poſtea eum neque tollere 
hoc, neque refigere poſſe. I. 15. . de uſufr. | 
VIII. Altho' this Law relates to the Uſufructuary, yet it 


| th much | - 
8. uu lt follows from the Nature of theſe he Bo —— 9 — 
bears the Perpetual Leaſes, that all the Accidents improve the Lands. © * 1 
| | This 


' Alen cr 
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FAIR 
This is alſo another conſequence of 
the Nature of Perpetual Leaſes, that in 


e v4- caſe of Non-Payment of the Rent, the 


perpetual Tenant wy bow 3 even 


Res. che Leaſe in this caſe?, unleſs he makes 


11. The 


Carat of Sale, and the 


Fee within the time limited by the 
d. 


” Sancimus fi quidem aliquæ iones in em- 


penſionem vel publicarum functionum apochas non 


it pactum, ſed per totum triennium neque pe- 


cunias ſolverit, neque apochas domino tributorum 


reddiderit, volenti ei licere cum 4 prædiis emphy- 


teuticariis repellere. I. 2. C. de jure emphyt. Nov. 7. 


c. 3. F. 2. Nov. 120. cap. 8. 

1 See the eighth Article of the third Sedtion of the 
and thirteenth Arti- 
cles of the twelfth Section of the ſame Title. 


| : 5 . 
If the perpetual Tenant has made 


Expences Tmproyements on the Eſtate, and is 


ave not re- „; 


funded, 


reaſonable Delay, that the pr 


ejected for default of payment of the 
{route of his Rent; Ty Aide pretend 
to be reimburſed his Expences*. For 
the Eſtate was given him on condition 
that he ſhould improve it. But it will 
be prudent for the Judge, to grant, ac- 
cording to the quality of the Improve- 
ments, and the other circumſtances, a 
Tenant may be thereby in a condition, 
either, to pay what he is in Arrcar, and 
to retain the Eſtate, or be able to fell 


"350% 


it .. 


* Nulla ei in poſterum allegatione nomine me- 
liorationis, vel eorum emponemata dicuntur, 
vel pœna opponenda. I. 2. C. de jur. emph. 

Licentia emphyteutæ detur, ubi voluerit, & 
25 — domini, meliorationes ſuas vendere. 
. 3 . 0 ; . 

Altho' the words of this Law do not concern the pre- 
ſent caſe; yet they may be applied to it; becauſe it is 
alway: true that the perpetual Tenant may ſell the E- 
fate, and the Improvements made on it. And it is 
But juſt to grant him a delay for uſing this Right, in 
the caſe where he would loſe his Improvements for not 
Paying the Rent. 
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ns OD 
Of the Loan of THINGS 
zo be reftored in Specie, and 

of a Precarious Loan. 
UR Language having no pro- 
| '© per word ky 5 


Contract which the Romans call 
Vor. I. h 


Of ibe Loan of T 


L Oc. Tit. 5. Sect. 1. 


Commodatum, where one lends a thing 


to another gratuitouſly, that he may 


uſc it, and reſtore it after he has done 
with it; we have expreſs'd this Con- 
tract by a Circumlocution, calling it the 


Loan of things that are to be reſtored 


in Specie, that it may be diſtinguiſhed 
Row the Loan of > Boy other 
things which may be repaid in kind, to 
which Contract the Romans gave the 
name of Mutuum, and of which we 
ſhall treat in the following Title. For 
theſe are two different Covenants, 


115 


which are not to be blended together; 


non the Covenant which is explained und 
potter, Sin autem nihil ſuper hoc capitulo | a - 


this Title, obliging the Borrower to re- 
ſtore the ſame Fadividual Thing which 
he borrowed, as when one borrows a 
Horſe; and the other Covenant oblig- 
ing the Borrower to reſtore a thing of 
the ſame kind, as when one borrows 


Money, and other 2 which we 


ceaſe to have in our poſſeſſion, when we 
make uſe of them. 

The Loan of things that are to be 
reſtored in Specie, is a Contract which 


reſults natu ly from the Union which 


Society eſtabliſhes among Mankind. 

For ſince men have not always the means 

of buying, or hiring all the things which 
n 


they 
want only for a little time; r 


obliges them to aſſiſt one another wit 


the Loan of ſuch things as they ſtand 
in need of. 


A Precarious Loan is the fame kind 


of Contract with the Loan of things 
that are to be reſtored in Specie, and 
differs from it only in this, according 
to the Roman Law, that whereas the 
Loan of things to be reſtored in Specie 


is for a time proportioned to the neceſ- 


ſity of the Borrower, or even for a cer- 


tain time regulated by the Contract; 


the Precarious Loan is undetermined, 
and laſts no longer than it pleaſes the 
Lender, - - | 


This diſtinction between the Loan of 


things to be reſtored in Specie, and the 


precarious Loan, is not much in uſe 
with us; and we make but little uſe of 
this word precarious, except in Immove- 
ables, as in a Sale, or other Alienation, 
when he who alienates an Eſtate, ac- 
knowledges that if he remain in poſſeſ- 


in need of, and which they 


ſion of it, it ſhall only be precariouſſy. | 


Which is expreſſed in this manner, to 
denote that he ſhall not hercafter poſſeſs 
his Eſtate, but by permiſſion from the 
purchaſer, and in the ſame manner as he 
oſſeſſes a thing who has borrowed it. 
bee the ſeventh Article of the ſecond 
Section of the Contract of Sale. 
e r 
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F 
Of the Nature of the Loan of Things 


to be reſtored in Sperie, and of u 


The CONTENTS. 
1. Definition of this Loan. 
. A Precarious Loan. 
. The Loan does not oblige, bat by the 


we 


| delivery of the thing. 
4. The Lender remains Proprietor of the 


thing. 
We and Immovrables may be 
lent in this way. e 
Of Things which are conſumtd by their 
"uſe; 
The 5 of that which is another's. 
. The Lender is to regulate the manner 
and time of the uſe. | 
. The Loan is preſumed to be for the 
natural uſe of the thing. 
10. The continuance of the Loan is pro- 
portioned to the uſe for which the 
thing is lent. 
1. Reſtitution of the Thing, at the time 
and place agreed on. | 
12. A Loan may be either for the conve- 
niency of the Borrower, or Lender, 
a or both. | | 
13. The Precarious Loan ends by the death 
of the Lender. 7 | 
14. l ho may borrow and lend. | 
157. The Engagements of the Loan paſs to 
the Heirs, or Executors. 


a 


&. 


5 . 
1. Definitis HE Loan of Things that are to 
on of this be reſtored in ſpecie, is a Cove- 


rn. nant by which one gives a thing to an- 


other, that he may put it to a certain 
uſe, and keep it as long as his occaſions 
require, without Paying any price. for 
the uſe of it. For it there were a 
Price, it would be a Letting to Hire. 


_ * Utendum datum. J. 1. §. 1. F. commod. Res 


2 utenda datur. F. 2. inſt. quib. mod. re contr. 


Commodata res tunc propriè intelligitur, fi nul- 
la mercede accepta, vel conſtituta, res utenda data 
eſt. Alioqui mercede interveniente, locatus tibi 
uſus rei videtur. Gratuitum enim debet eſſe com- 
modatum. d. F. 2. inſt. quib. mod. re contr, obl. 


II. 


5. APrecas A Precarious Loan, is when a thin 

neui Loan. is lent at the deſire of the perſon who 
borrows it, to be uſed during the time 
that the Lender is willing to let him 


bi libueris: 


ſtored in Specie, is one of thoſe kinds 1 4 


Thing borrowed e. 


fine. l. 17. F. de praſc. verb. 


ſtored in Specie, if we lend them for 


3 on: 


have it; and on condition that he ſhall | 
n 


| * ; N In. W 80 * 82 9 | W 5 } % ba. £ * 4 11 * * . 
6 The LAW. Se. Boo 
# ot We. b ay F Y, 9. Tk 0 8 Y « 5 1 W : 3 A : 


to call for it, 


conceditur tamdiu, — id is qui conceſſit, pati- 


tur, I. 1. F. de pree. I. 4. C. . od. Qui prec 
6 6 6 tunc rec Ln 
The Loan of things that are to be re- 3. 7h 


of Covenants day, y one obli 1328 
himſelf to reſtore a ing, and —_ 27 7 
quently where the Obligation is not the ching. 
contracted, but by the delivery of the 


© Is cui res aliqua utenda datur, id eſt commo- 
_ re obligatur. F. 2. inf. quib. mod. re contr. 
See the ninth Article bf the firſt Section of C- 
venants. 


It is the nature of this Contract, that 4. 7 
the Lender remains Proprietor of the 4 mt 
Thing which he lends, and conſequently uam fab. 
that the Borrower is obliged to reſtore h . 
the ſame individual Thing which he has 
borrowed, and not another of the fame 
kind. For otherwiſe it would not be a 
Loan of things to be reſtored in ſpecie, 
bur another kind of Loan, as where one 
borrows Proviſions, or Money, to con- 
ſume them, and to reſtore as much of 
the ſame kind d. 

Rei commodatæ & poſſeſſionem, & proprie- 

tatem retinemus. l. 8. F. commod. Nemo enim 
commodando, rem facit ejus cui commodat. J. 9. 
cod. Mutuum damus recepturi, non eandem ſpe- 
ciem, quam dedimus: alioqui commodatum erit 
aut depoſitum. J. 2. F. de reb. cred. | 


We may lend in this way, not only 5. atovea- 
Moveable Things, but likewiſe Immove- % and e. 
ables, ſuch as a Houſe to dwell ine. A 

| 2 

Rem mobilem. 1. 1. 6. 1. F. commod. Com- in this way. 
modata res dicitur & quæ ſoli eſt. 4. I. 1. F. f. 
Etiam habitationem commodari poſle, d. F. 1. 1. 


VI. 


We cannot lend in this way, Things 6.0fThngs 
which are conſumed, or which ceaſe to wh _— 
be by being uſed, ſuch as Money and e 
Proviſions; for to lend them in order to 
conſumption, would be a Contract of 
another nature; that is, a Loan where the 
things lent are not to be reſtored in Spe- 
cie, 4 in Kind. But we may lend theſe 
kinds of Things, ſo as to have them re- 


any other uſe than that of Conſumpti- 


to make a 


Of the Lon of TANs, Sc. Ting. Sect. 1. 117 


on: As if we lend Money 
Tender, or to 
the Borrower take it uf 
ſtore the ſame in Specie ... 
Non t commodari id quod uſu conſumi- 
tur, nifi ad pompam, r 
accipiat. I. 3. F. air. f. commod. Spe etiam ad 

commodantur i umerati- 


4. od. \ 
See the fourth Article of the firſt Section of 
VII. 


5. Ti, Lawn We may lend that which is not our 
that own. Thus, he who poſſeſſes a thing 
ne — may lend what he poſſeſſes, 
and what he believes to be his own. 
And it is alſo a Loan of this kind, when 

one lends that which he poſſeſſes knaviſh- 


ly, knowing it to belong to anothers. 
| © Commodare poſſumus etiam alienam rem quam 
offidemus, tametſi ſcientes alienam poſſidemus. 


«IF. f. commod. Ita ut, & fi fur, vel prædo com- 
modaverit, habeat commodati actionem. J. 16. . 


.. 64. F. de Fudi, z a 
8. Te lt belongs to him that lends the Thing 
Lender 20 to regulate in what manner, and for 
regulate e. what time, the Borrower is to have the 


wſe. d Men bead i finemque | rhibere 415 
eſt, qui beneficium tribuit. l. 17. py F Ea: 
See eleventh Article of the ſecond Section 


IX. ans 


2 ol F 4 0 * . _ ; 
5 727 _ rowed 1s to be imployed, be not er 


Qui alias re commodata utitur ; non ſolum 
commodati, verum furti quoque tenetur. J. 5.5.8. 
F. commod. Si tibi equum commodavero, ut ad 


villam adduceres, tu ad bellum duxeris, commodati 
teneberis. d. I. 5. F. 7. 


X. 
10. Te If the time of the Loan is not regu- 
r e lated by the Contract, it is limited to 
of the continuance of the uſe for which 
oned to the the thing is lent. Thus, a Horſe being 
»ſe fr lent for a Journey, he who borrows 
which the him has the uſe of hi 


thingislent. t hat is neceſſary for performing the ſaid 
Journey !. 1 


latempeſtivè uſum commodatæ rei auferre, 

non officium tantùm impedit, ſed & ſuſcepta obli- 

gatio inter dandum accipiendumque. J. 17. f. * 

commod. Non recte facies importunè repetendo. 

4. $. Temporalis miniſterii cauſa. J. 2. C. cod. 
the firſt Article of the third Section. 


fire, on condition that 
up again, and re- 


m during the time 


xt. SI 

If it has been agreed, that the Thing N 
lent ſhall be reſtored within ſuch aw 7 
time, and at ſuch a place, and the BO 
rower fails to 4 what he promiled, ace oy 
he ſhall be liable for the Damages which ©, * 
he has been the caule of according to 
the circumſtances *. 


® $i ut certo loco vel remote reddatur com. 
modatum, convenit, officio judicis ineſt, ut ratio- 
nem loci, vel temporis habeat. J. 5. F. commu. 


XII. 


A Thin may be lent, cither for the 12. tus 
bare intereſt of the Borrower; and this + 4 
way of lending is the molt uſual; as it _ uw we 
I lend my Horle to a Friend, to make ,.. 


i wr 
Not » 


* 


a journey for his own buſineſs : or it -4»e,, -- 
may be lent for the mere behoot of the 1-4, - 
Lender; as if I lend my Horle to one boch. 
whom I employ to go into the Coun- 

try about my affajts: or the Loan may 

be for the common advantage both oft 
Borrower and Lender; as it a Partner. 

lends his Horſe to his Co-Partner, to go 


and look after the common concerns of 
the Company r. 


Commodatum plerumque folam utilitatem con · 


tinet ejus cui coramodatur, I. 5. H. 2. = f. F. 


Si ſua dumtaxat cauſa commodavit: ſponſz for- 


te ſux, vel uxori quo honeſtius culta ad ſe deduce- 


retur :- vel ii quis ludos edens Prator, ſcenicis com- 
modavit. 4. I. 5. F. 10, J. 10.4. 1. cod. 

Si utriuſque gratia (commodata fit) res, veluti fi 
communem amicum ad cœnam invitaverimus, tu- 
que ejus rei curam ſuſcepiſſes, & ego tibi ar gen- 
tum commodaverim. J. 18. eod. See the ſecond 
and following Articles of the ſecond Section, | 


XIII. 


A Precarious Loan is at an end by nz. 1. 
the death of the Lender, but it is not P 
ſo with the ordinary Loan of Things. , __ 
For the Precarious Loan laſts no longer ee 
than the Lender is willing it ſhouts: 7 
and his will ceaſes by his death. But in 
the ordinary Loan, the Lender agreed 


to leave the thing with the Borrower, 


all the time that ſhould be neceſſary far 


that uſe to which he lent it“. 


® Precarii rogatio ita facta, quoad is qui dediſſet 
vellet, morte ejus tollitur. J. 4. F. locati. See the 
third Section of this Title, Art. 1. J. 17. f. 3. 
commod. 


XIV. 

All perſons who are capable of con- 1. 1 
tracxing, may lend and borrow ; and be- n barrow 
ſides the natural Engagements to which 4d % 
this kind of Loan obliges the Parties, 
they may add what other Coycnagts 


they pleaſe ; and we mult ply to t 5 
ONnIrac 
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The Engagements 
ws TheEn- 

the Loan, to the Epry 
1 l — 


Borrower is 
wyolbirgnge 7 
n, an his e. 
OWN. concerns, exact 
neſs that is wy obſerved by the moſt 
1 5 7 ai 

Loſs and 


[Eng he ha the fe x 2 

| 15 | 5 be hh re nd bee 
The N 71 ve — — it with all the 3 
What are os 


| . 
at 1 the Borrower is obliged to. erer Er 


3. iy tare be is obliged to, who ber- 
rows the thing or th Maſter's du. 
behoof. 

4 in bat care be is obli ed to, who or- 
rows for the Lenaer's intereſt, as 
well as bis own. 

5. If the Contratt regulates the care thas 
is to be taken. 

6. Accidents. _ and the third IS 8 

7. The regard which the Borrower ought | 
to have to the thing borrowed, more 
than to his own. 

8. The Borrower may take upon himſelf 

ail Accidents. 

9 Of the Thing lent and eſtimated. 

10. If the Borrower puts the thing to an- ſlender facts. ui preca- 


præſtat i 
other uſe than that for which it rio rogavit, 4 totum hoc ex a deſcen- 
was lent, be is accountable for i ac- Lat <jus qui precarid conceſfit : Ec ſatis fit fi dolus 


os 


4 tantum . Culpam tamen dolo proximam 
| cidents. = dixerit. I. S. F. 3. F de precar. 
11. Penalty for miſuſing the Thing. But the liberality of the Lender, ought it to diminiſh the 


I2. If the 1 ing is damaged, either by the care of the Borrower ? And whoever lends, whether it 
be Us obs 

760 it is put to, or by the fa Sale a dn LL euer , Beet K 

the Borrower. [we ge HR guiſh their condition, as to the 

13. The Thing borrowed is not kept by care of the thing lent, is it not becauſe he to whom the 

Way o Compenſation for a Debt. #hing is lent for a ants time, ought to be more care- 


14. Expence laid out for the uſe of the 8 ng, on 3 


thing. | be pleaſed to let him have the uſe of it? 
. III. 
HE E — which he ib un- If the thing has been lent only for, | What 
— = der, who borrows a thing, are the intcreſt of the Lender, he — has da he is 


Borrower, to take care of it*, to uſe it nn. borrowed it on this account, will not lged to, 


to the intention of the Lender® be bound to take the fame care of it as * b. 


to reſtore ir © c at the time appointed4, if he had borrowed it for his own pro- — 
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the Maſter's 
beboof. 


per uſe. Bur he ſhall be bound only for 
what may happen thro' his Knavery 6, 


or thro! any fault that is next door 


to Fraud b. For it would not be rea- 
fonable, that to do ſervice to another, 
he ſhould 1 to ſuch a ſtrict care, 
as to be anſ e for the leaſt Neglect, 


or the ſmalleſt Fault. | 


4. What 
care be is 
obliged to, 
who bor- 


— — ybry oy ens 
i rogavit, procſtabit : ut ' t quis ita conve- 
838 — J. 5. 
§. 10. J. 10. C1. f. commoed. 1 

» Lata cu dolo comparabitur. I. 1. F. 1. 


* 
If the thing has been lent for the 
common intereſt both of Lender and 
Borrower ; as if one Partner borrows 


rows for be the Horſe of his Co- Partner, to go and 


Lender i in- 
tere, as 
well as his 
gn 


— 


look after any affair in which the Com- 


pany is concerned, he ſhall anfwer for 
what falls out, not only thro' his Knave- 


ry, but thro' his Neglect, and his want 


of Care i. For he borrows partly for 
his own Intereſt, and he receives a fa- 
vour in a matter that concerns him. 


' At i utriuſque (gratia commodata fit res) ſcrip- 


eh e hd e invents, quaſi dolum 
tantum 


. If the 
Contract 
regulates 
the care 


| that is to 
' be taken. 


e 
pa : ut ita æſtimatio, 

cut in rebus pi i datis, & gotallbus xſtimari ſo- 
let. I. 18. verſc. at fi f. commod. Ubi utriuſque 
utilitas vertitur, ut in empto, ut in locato, ut in 
dote, ut in pignore, ut in ſocietate, & dolus & 
culpa præſtatur. I. 5. F. 2. F. commoed, Placuit (in 
pignore) ſufficere, ſi ad eam rem cuſtodiendam 
exactam diligentiam adhibeat. F. Alt. inſt. quid. mod. 


* 


re cuntr. oblig. 


| ' 
If it has been agreed what care the 
Borrower ſhall be 7 to take of 


the thing lent, the Agreement ſhall 
ſerve as a Rulel. . 


Sed hæc ita, niſi fi quid nominatim convenit, 


vel plus, vel minus in ſingulis contractibus: nam 


6. Acri- 
dents. 


hoc ſervabitur quod initio convenit, legem enim 
contractus dedit. I. 23. F. de reg. jur. Interdum 


Plane dolum ſolum in re commodata, qui rogavit 
præſtabit: ut puta fi quis ita convenit. J. 5. f. 10. 
« commod. e 


VI. 
If the Borrower has uſed the thing 
which he borrowed, only during the 


time, and for the purpoſe for which it 


was lent him, and the thing periſhes, or 
is — without his fault, by the 


bare e 


of the nature of the Thing itſelf; he is 
not anſwerable for it. For no blame 


can be laid at his door. And no Cove- 
nant 1 naturally to anſwer for theſe 
vents, which are a bare effect 


ſorts of ; 


of ſome accident, or becauſe 


ING and HI. Tit. g. Se&.2.” i119 


of Providence, and which affect thoſe 
who are the Owners of the things to 
which the loſs happens ®. 

it, vel morbo, vel 


vi latronum um elt, aut quid timile accidit : 
dicendum eft mhil corum eſſe imputandum ei, qui 
commodatum accepit, niti aliqua culpa interveniar. 
I. 5. 54. | roms J. 1. C. cd. J. 23. mf. f. de 
reg. jar. Si commodavero tibi equum quo utere- 
ris ad certum locum, ſi nulla culpa tua in- 
terveniente in ipio ĩtinere deter ior equus factus ſit. 
non teneris commodati: nam ego in culpa ero, 
qui in tam longum iter commodavi qui eum la- 
borem ſuſtinere non potuit. J. wlr. F. commod. 
Tantùm cos caſus non praſtet, quibus reſiſti non 
poſſit que line dolo & ejus accidunt. l. 18, 
22 v. l. 20. ced. Fortuitos cafus nullum 
manum. confilium providere poteſt. 1... 5. F. 
de adm. rey. ad. crow. pert. Ad eos qui ſervandum 
aliquid conducunt, aut utendum accipiunt, dam- 
num injuria ab alio datum non pertinere, procul- 
dubio Qua enim cura, aut diligentia conſcqui 
ſſumus, ne aliquis damnum nobis injuria det? 
Ti . commod. See the ſixth Article of the ſe- 


| cond Section of Proxics, and the twelfth Article 


of the fourth Section of 4 moines 3 

1 , of the diftinc- 
tion which is made by the Divine Law, between the 
caſe where the thing borrowed periſhes in the abſence of 
the Owner, and where it periſhes in his preſence, In 
this laft caſe, the lost falls upon the Owner, and in the 
ff, on the Borrower, If a Man borrow ought of 
his Nei , and it be hurt, or die, the owner 
thereof being not with it, he ſhall ſurely make it 
good. But if the owner thereof be with it, he 

not make it good. Exod. xxii. 14, 15. This 
Aim tian, is it grounded on this, that the Mafter being 
preſent, ſees that the Borrower is not any ways to blame 
for the loſs of the thing ; and that if the Borrower were 
to e Le | 
abſence, it give occaſion 0 Borrowers to miſuſe, 
or negle the things which they borrow, and even to 
pretend a loſs which had not happened ? 


VII. Zen 


If the thing borrowed periſhes by an 5. I- 
accident, againſt which the Borrower gard which 
might have guarded, by imploying rn 
own thing, he ſhall be obliged to make 5, 1 the 
it good. For he ought not ro have uſed thing ber- 


it, except for want of his own. And it rowed, more 


would be the ſame thing, if in a Fire © 


he had let the thing he borrowed periſh,” 
that he might ſave his own". | 

© " Proinde, & fi incendio, vel ruina aliquid con- 
2 vel aliquid damnum fatale, non tenebitur, 

N 


forte cum poſſit res commodatas falyas facere, 
ſuas pretulit. 1 5. §. 4. F commoed. 


r 


If in view of ſome danger that was 8. Ie Bo- 
to be feared, it was agreed that the Bor- 79we my 
rower ſhould be accountable for all Ac- %%, 

8 imſeclf all 
cidents, he ſhall be bound to make good , :;.,-, 
the Damage that happens thereby o. For 
it was in his power not to tie himſelf u 
to this condition, and it is he himſelf 
who has pur the thing in danger. 

Cum is qui à te commodari ſibi bovem poſtu- 
labat, hoſtilis incurſionis contemplatione, periculum 
amiſſionis, 


— 83 88 ; 
I eee ee eee. 
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conventionis implere cum compellet. 4, x. C. de 
comm. $i quis pactus fit ut ex cauſa depoſiti 
pmne periculum præſtet, Pomponius ait pactionem 
valere ; nec, quaſi contra juris formam, non eſſe 
ſervandum. J. 7 de pa. l. 5.4. 2. F. 


„ 9. IF. . . 
_ commod. v. . 3 5 See the ſeventh Arti- 
cle of the third of a Depoſirum, 
6 ad Ac 
9. of c* Tf the thing lent is eſtimated between 
I 2 the Lender and Borrower, in order to 
mated, Adjuſt what the Borrower ſhall reſtore; 
in caſe he do not reſtore the Thing it 

ſelf, he ſhall be accountable for this va- 

lace, altho' the thing ſhould periſh by 

an accident 7. For he who lends in this 
manner, does it that he may ſecure to 

himſelf in all events, the recovery either 


of the Thing Wick he lends, or of the 
Value, if the Thing periſhes. 


Si forts res æſtimata data ſit, omne periculum 
præſtandum ab eo qui æſtimationem ſe præſtaturum 


recepit. J. 5. G. 3. f. commed. Æſtimatio periculum 


facit ejus qui ſuſcepit, Aut igitur ipſam rem de- 
bebit — reddere, aut æſtimationem de qua 


convenit. J. 1. 4. 1. F. de imat. ad. 


10. Flle If the thing lent periſhes by an ac- 


23 cident, becauſe the Borrower put it to 


15g io another uſe than that for which it was 
Another uſt lent him, he ſhall be bound to make it 
than that 8 ö ; 

for which it 3 
wa, lent, be * Si cui ideò argentum commodaverim, quod is 
i: account- amicos ad ccenam invitaturum ſe diceret, & id 
able for ac- peregre ſecum portaverit, fine ulla dubitatione eti- 


cider.ts, am piratarum, & latronum, & naufragii caſum præ- 


ſtare debet. I. 18. F. commod. 


| XI. 
11. Pexal= Tf the Lender declares for what uſe he 
9 for "lends the Thing, and for what time, 
Thing. bis intention ſhall ſerve as a Rule. And 
it nothing of this is mentioned, the Bor- 
rower cannot imploy the Thing, bur in 
the natural and ordinary uſe for which 
it is proper, and during the time that is 
neceſſary for the occaſion for which it 


was lent. And if he puts it to any other 


uſe, contrary to the intention of the 
Lender, or againſt his Order, he com- 
mits a kind of Theft: and he ſhall be 
bound to make good the Loſſes, and 
Damages that happen thereupon. 


Si tibi equum commodavero ut ad villam ad- 
duceres, tu ad bellum duxeris, commodati tenebe- 
ris. l.5.Y. 7. F. commod. _ 

Qui alias re commodata utitur, non ſolum com- 

- modati, verum furti quoque tenetur. 4. J. F. 8. 
F. 9. iat. de oblig. que ex del. naſe. Qui jumenta 
ibi commodara = duxerit, alienave re, invito 
domino uſus fit, furtum facit. J. 40. F. de furt. 
Habet ſummam æquitatem, ut eatenus quiſque noſ- 


tro utatur, quatenus ei tribuere velimus. J. 15; F. 


de precar. See the eighth and following Article of 
the firſt Section. | 
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Ai iD 
If the Thing is without any 12. If the 
fault of the Borrower, and by the bare 7; f. 
cffe& of the uſe which he had a right, 5 the 
to put it to, he is not bound to make % i, puo 
Ne but if he is any way 227 
lame for it, he ought to make it good C on 


Eum qui rem commodatam accepit, fi in eam 
rem uſus eſt in quam accepit, nihil fi cam 
in nulla parte, culpa ſua deteriorem fecit. verum ct. 
Nam fi culpa ejus fecit deteriorem, tenebitur. 0. 10. 


Sive commodata res five depoſita deter ior ab eo 
qui acceperit, facta fit, non folum iſtæ ſunt actio- 
nes, de quibus loquimur, verum etiam legis Aqui- 
liz. J. 18. F. 1. . Non videbitur reddita, quæ 
TTT 


. | 


He who has borrowed a Thing, can- 13. The 
not keep it by way of Compenſation for 


what the Lender may be indebted purges 


him :. yr ec 
e ee 

Prætextu debiti, reſtitutio commodati non pro- ne. 
babiliter recuſatur. 0. Alt. C. de commod. 


rower . | Thing, 
v See the fourth Article of the following Section. 


e 
Of the Engagements of the Lender. 
The CONTENTS. 


1. He who has lent a thing cannot take it 
back till after the uſe. 


2. How the thing may be taken back 


which is lent precariouſly. 

z. Of the defetts of the thing lent. 

4. Expences laid out on the thing bor- 
rowed. > 


I. 


E who has lent a Thing cannot 1. xe ws 


take it back till it has ſerved the has lem a 


ule tor which it was lent. For it was Lung, can. 
free for him not to have lent it; but rut. fr 
having lent it, he is obliged, not only er be 7. 
in common Civility, but likewiſe by the 
effect of the Contract, to ſuffer the 
thing to be employed to that uſe ; for 
otherwiſe the Loan, which ought to be 
a kindneſs, would prove an occaſion of 


cheating, and doing miſchief *. 


4 Sicut 


_ NG 
"2A 


* 
** 


O the Loa f Moxkv, Cc. Tit. 6. 


er preſta- 
_ Liones, aftioneſque civiles. 4. 17. F. B. f. . 


4. J af. 
U. 
2. How the In the Precarious Loan, the Lender 
gps a may take back the Thing betore the utc 
be take” for which it was lent is ſerved for he 
is lent pre- did not lend it for a certain time; but 
carsſy. on the contrary, on condition that he 
might take it back when he pleaſcd®. 
However, this is not to be extended to 
an indiſcreet liberty of taking back the 
thing without any delay, and at an un- 
ſeaſonable time, which might occaſion 
damage to him who was uling it; but 
ſuch a time ought to be allowed for re- 
ſtoring the thing, as appears to be rea- 
ſonable by the circumſtances c. 


uamdiu is qui conceſſit patitur. 4. I. 1. 


© Ut moderatz rationis temperamenta deſiderant. 


[.1o.F.3. F. de queſt. In omnibus xquitas ſpec- 
tanda. n 1. 183. 4. 


| ror III. 

3. Of te If the Thing lent has any defect 
_ defetts of which may be of prequdice to the Bor- 
gh. rower, and if this defect was known to 
: the Lender, he ſhall be accountable for 
any damage that ſhall happch thereby to 
the Borrower. As if to hold Wine, or 
Oil, he has lent Veſſels which he knew 
to be ſpoiled; if to prop up a Building, 
he has lent Timber which he knew to 
be rotten. For we lend to do ſervice, 

and not to do miſchief d. | 
Qui ſciens vaſa vitioſa commodavit, ſi ibi in- 
fuſum vinum, vel oleum corruptum effuſumve eſt, 
condemnandus eo nomine eſt. J. 18. F. 3. F. com- 


mod. 


Idemque eſt ſi ad fulciendam inſulam, tigna com- 


modaſti ſciens vitioſ adjuvari quippe nos, 
non decipi beneficio oportet. J. 17. C. 3. in fine eod. 

See the eighth Article ot the third Section of Let- 
ting and Hiring. Ro 


I 
4 Expexces The Expences which are neceſſary in 
_ 2 order to make ule of the thing borrow- 
büros, ed, ſuch as the feeding and thoeing a 
Horſe that is lent, are due by the Bor- 


rower. But if there happen any other 


charges, ſuch as for curing a Horſe of 


ſome hurt which he received withour 
Veli 


any fault of the Porrower, the Tender 
ſhall be bound to pay fuch Expences as 
theſe, unleſs they arc very incontide- 


rable, that the benefit which the Bor 
rower reaps from the uſe of the thing 


lent ſhould oblige him to deffa t em b. 


* Poſſunt juſtæ cauſe inter venire ex quibus c 


eo, qui commodaſtee, agi deberet. Veluti de 1 


penfis in valetu linem ſervi fits, quæve poll fugam 


requirendi, reducendique cu cata factæ chem 
Nam cibariorum impenſ e. natura i ſcilicet rationc 


ad eum pertinent qui utendum accepiſſet. Sed & 
id, quod de impenſis vactudinis, aut fuge diaimus. 
ad majores impenſis pertinete debet. Nloſica enim 
impendia verius eft, ut ſicuti cibariotum. ad cun- 
dem pertincant. I. 18. F. 2. f. commed. l. S. F. de 


6 owes 
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TITLE Vi. 


Of the Lnan of MONET, and 
other Things to be reſtored in 
Kind; andefUSURT. 


hings whoſe Nature is ſuch, that after 


= 


they have been uſed, they are capable ot n ld. 


being reſtored, as we return a Horſe to 
the perſon of whom we borrowed him. 

But there is another ſort of Things, 
whoſe Nature is fuch, that after we 


have made uſe of them, it is not poſſible 


to reſtore them. For we cannot uſe 
them without conſuming them, or put- 
ring them out of our potſethon. Of this 
kind is Money, Gram, Liquors, and 
other things of the like nature. So that 


to lend them, another kind of Cove- 
nant is neceſſary; and this is the Loan 


Which ve ſhall diſcourſe of under this 
Title. | 


To underſtand aright the nature of f, ,;,.. 
this Loan, it is neceffary to conſider in -2/4- 
this kind of Things two Characters, 2 
which diſtinguiſh them from all others; , . 


and which are the Foundation of ſome 


diſtinctions that are neceiſary to be ob- 
ſerved between this Loan, and the other 


Contracts of which we have ſpoke. | 
Tue firft of theſe Characters is, that 


we cannot uſe Money, Corn, Liquors, 
and * things of the like nature, hut 
by ceaſing to have them: And this is a 
natural effect of the Providence of God, 
who deſigning Man for Labour, has 
made help kinds of Things ſo neceſſury 
to him, and has made them of fuch a 

5 = nature, 


121 


F have ſeen in the foregoing Ti- N. Oi 
tle, the manner in which Men of L 


tend to others gratis thoſe T, . 
3 which may 


be reſfored 


7 


e 
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nature, that they cannot be had but by 
Labour, and we ceaſe to have 
them as ſoon as we uſe them; to the 
end that this Want, which always re- 
may oblige Man to a Labour 
which laſts as long as his Life. 
The ſecond Character which diſtin 
iſhes theſe Things from all others, 1s 
that whereas in other Things it is very 
hard to find many of the ſame kind 
which are ly like to one another, 
and which have the ſame Value, and the 
ſame Qualities, we may eaſily in Thi 
of this kind many that arc exactly 
the ſame both in Value, and in Quality. 
Thus, all Piſtoles, all Crowns,and all other 
Pieces of Moncy have the ſame Allay, 
the ſame Weight, the ſame Stamp, t 
ſame Value: and every one of them 
ſerves inſtead of all others of the ſame 
kind: and we may likewiſe make up the 
ſame Sum, in other Species of Coin. 
Thus we have Grain for Grain, Liquors 
for Liquors, of the ſame Quality, and 
of the ſame Meaſure, or of the ſame 
Weight. 
The nature Theſe two Characters of the Thin 
ef this kind of this kind, are the Foundations of the 
Z Commerce which is made of them by 
ters which this fort of Loan. For ſince we cannot 
diftingwiſh have the uſe of them, and reſtore the 
« from the ſame things, as we might have of a Suit 
Low f of Hangings, a Horſe, or a Book; we 
Things to be Ne > 
reſtored in borrow them on condition to reſtore as 
cie, and much of the ſame kind: which is caf 
fron other to be performed, ſince it depends whol- 
Conrats. ly on counting, weighing, or meaſur- 
ing: and this is the Covenant which 
we diſtinguiſh by the name of a Loan of 
Things to be reſtored in kind. 

Thus we ſee that in our Language 
the word Loan is common to the Loan 
of Money, and to the Loan of a Horſe: 
and that altho' they are two forts of 
Covenants, whoſe Sc? are different, 
and which have alſo in the Latin Tongue 
different Names, yet we give indifferently 
to the one and the other the Name only 


of Loan; becauſe both ſorts have this in 


common, that the one lends to the 
other on condition to have the fame 
Thing reſtored to him, if it be ſuch as 
that the uſe of it does not conſume it, 
or to receive another Thing exactly like 
to what was lent, and which may ſerve 
inſtead of it, if the Thing lent was ſuch 
that it could not be uſed, without being 
conſumed, or given away. But ſince, 
as has been remarked in the foregoin 
Title, we mult not confound theſe two 
kinds of Covenants together, we have 
therefore thought proper to diſtinguiſh 
them by different Names. 


k. 


„ Sc. Bao I. 


ONO | from this uſe of the Loan, 
which be the ſubject matter of 
this Title, what the Nature of it is, and 
that it is a Contract in which the 


lent ſhould paſs in ſuch a manner 

Borrower, as that he may become Maſ- 
ter of it, in order to have a right to 
conſume it. And it is from this uſe of 


what it has in common with Sale, with 
Exchange, with the Loan of Things to 
be reſtored in Specie, and with Letting 
and Hiring z and what it is that diſtin- 
guiſhes it trom theſe other kinds of Co- 
venants. | 

It is common to Sale, and to the 
Loan of Things to be reſtored in kind, 
that the thing is alienated ; but in a 
Sale, it is alienated for a Price; and in 
a Loan, it is given on condition to re- 
ceive exactly ſuch another. 

It is common to Exchange, and to 
this kind of Loan, that one Thing is 
given for another; but in Exchange, it 
is in the difference of the Things that 
the Contracters find their conveniency, 
giving ſome different thing to one ano- 
ther reciprocally, and at the fame time: 
whereas in a Loan, one gives on condi- 
tion to have ſomething again, not im- 
mediately, but ſometime after, and not 
a different Thing, bur a Thing exactly 
like to that which was lent. 

It is common to the Loan of Things 


to be reſtored in Specie, and to the Loan 


of Things to be reſtored in Kind, that a 
Thing 1s lent gratis; but in the Loan 
of Things to be reſtored in Specie, the 
Borrower 1s only to ule the Thing, and 
to reſtore it after he has done with it; 
and in the Loan of Things to be reſtored 
in Kind, the Borrower is allowed to 
conſume the Thing, and to give to the 
Lender another of the ſame kind and 
value. 

t is the nature of a Loan to be free and gratui- 
tous: and this Truth which is here preſuppoſed, ſhall be 
proved hereafter. | 


It is common to the Contract of 
Letting and Hiring, and to Loan, that 
a Thing 1s given -to be uſed. But in 
Letring and Fin the uſe of the thing 
is granted for a Hire, and on condition 
that the ſame Thing be reſtored: where- 
as in this kind of Loan, the uſe of the 
Thing is granted without any other 
Charge than that of reſtoring as much 


of the ſame kind. 


It 


of the Lau F Moner, 


It is common to theſe five ſorts of 
| that the Parties covenanting 
do there treat of the Things, only wit 
a view to the Uſe which may be made 
of them z but they treat about this Uſe 
of the Things in a very different man- 
ner. One way, which is proper to the 
Loan of Things to be reſtored in Spe- 
cie, and to Letting and Hiring, is where 
the Contracters treat only of the bare 
Uſe, and not of the Property of the 
Things ; for in theſe Contracts there 
is no Alienation of the Thing: The 


other way which is peculiar to Sale, 


to Exchange, and to the Loan of 
Things to be reſtored in Kind, is where 
the Parties treat only of the bare Proper- 
ty of the Things, and where they are 
— without am _ to the Uſe 
which ſhall be 3 of them, and in 
ſuch a manner, that altho' the Thing 


mould periſh as ſoon as the Contract is 


accompliſhed, and before it were poſh- 
ble for him who receives the Thing to 
make any uſe of it; yet the Contract 
would remain entire : Whereas the 
Loan of Things that are to be reſtored 
in Specie, and the Contract of Letting 
and Hiring do not ſubſiſt, if the Thing 
[ſhes before he who receives it has 
: able — uſe it: and the —_ 
vaniſhes, if the Thing periſh. From 
whence it follows, char he who has 
taken a Thi Sale, xchan 
or by a Lake which * him 95 
ſtore it in Kind, is become Proprietor 
of the Thing; and that when he uſes it, 
it is his own Thing that he uſes. But 
in the Loan of Things to be reſtored in 
Specie, and in Letting and =: it 
is another Man's thing that is uſed by 
the Borrower, and by the Hirer. 


Uſe of te We have made here all theſe Re- 

Reman? marks: on the different Natures of the 

- Jon ack TR which are lent, either by a Loan 
* . 


which obliges to make Reſtitution in 
-Specic, or by a Loan which obliges to 
.a Reſtitution in Kind; upon the Cha- 
racters that are common to Loan, and 
to other kinds of Covenants; and upon 


thoſe which diſtinguiſh them, in order 


to lay the Foundations of the Rules of 
_ which ſhall be explained in this 
itle. | 
And theſe Remarks will likewiſe 
ſerve, together with others that ſhall be 
made hereafter, to diſcover what are the 
cauſes which render it unlawful to take 
Intereſt for M lent, and why this 
Intereſt, which is otherwiſe called Uſu- 
ry, and which was ſuffered by the Ro- 
man Law, is ſo little countenanced with 


us, that our Lars puniſſi Uſury as a 
Ver L 


Sc. Tit. 6. 

__ great Crime. We give the name 
of Utury, to every thing that the Cre- 
ditor who has lent either Money, or 


Proviſions, or other Thipgs which are 


conſumed by Uſe, may receive over and 


above the value of the Money, or other 
Thing which he lent. 


123 


Although this matter of Uſury being of ty. 
otherwiſe regulated by our Laws, than «»« 
by the Roman Law, be without the 


bounds of the deſign of this Work ; y = 


dev it nan 


ſeeing it is an effential part of this kind ay wn 
of Loan we are now treating of, and lf. 


that the knowledge of it is of moſt fre- 
quent and neceſſary uſe, and that it hath 
its Principles in the Law of Nature, 
we thought it not proper to omit it in 
this Title of Loan. But to keep to the 
method which we propoſed, not to in- 
ſert in the detail of the Rules any others 
than ſuch as are both agrecable to the 
Roman Law, and to our Ulage, we ſhall 


blend what relates to Uſury, with the 


particular Rules of Loan; and we ſhall 
mention here at the head of this Title, all 
that we ſhall think fit to ſay on this 
ſubject. | 

 Toeftabliſh the Principles upon which 
we are to judge, whether the Intereſt 
of Money lent be lawful, or not, we 
necd only have recourſe to the Autho- 
rity of the Divine Law, which has con- 
demned it, and forbid it in ſuch ſtrong 


and expreſs terms. For whoever has 


common ſenſe, cannot but that 
that is to be accounted unjuſt and un- 
lawful which God condemns and pro- 
hibits b. But although it be his Will 
alone which is the Rule of Juſtice, or 
rather which is Juſtice ir ſelf, and which 


renders juſt and holy whatever he com- 


mands e; yet he ſuffers, and even re- 
quires that Man ſhould conſider and exa- 


mine what that Juſtice is, and that he 


ſhould open his eyes to the Light of i 

in order Ns kts it 4. If ck = 
would diſcover what is the character of 
the Iniquity, which renders Uſury fo 
criminal before God, and which oughr 
to make it ſo to us both in our hearts 
and minds; we have only to conſider 
what the Nature of this Contract of 
Loan is, in order to judge whether it be 
Juſt to take Intereſt for it or not. And we 
ſhall eaſily perceive by the Natural Prin- 


ciples of the Uſe which God has given 


to this Contract in the Society of Men, 


that Uſury is a Crime which violates 
theſe Principles, and undermines the 


very Foundations of the Order of So- 


A Man of Underſtanding truſteth in the Lw. 


Ecclus. xxxiii. 3. 
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* * 
„ : — I IT NE SO RATIO Fs. 
; * " ; op regs en D 1 n cc 
. . IS ge: , 


r PP · m > ‚—— Ea 1 


ccc 


n 


9 638 


Ads 


a0 Th CIVIL LA 
leg, The CIVIL L. 


tre of the Lord are true, and righ- 
teous altogether, 1 9 * 


re, tad the Feen of Gol. 2. 
2 Lane ps Os. 


The two ways of Lending, whether 


e 


reſtored in Specie, which has been 
the Loan of Things to be reſtored in 
Kind, which is the ſubject of this Title, 


derive their Origin, as all the other Co- t 


venants, from the Order of Society; 
and they are natural and eſſential to it. 
For it is eſſential ro this Order, where 
Menare linked together by mutual Love, 


where every one has for a Rule 


of the Love which he owes to his 


. Neighbour, that which he has for him- 
ſelt, that there ſhould be ways whereby 
to may aſſiſt one another touſly, 
both with Things, and with their Per- 
ſors. And as there are Covenants eſta- 
bliſhed . for ſuch Commerces between 
them as are not gratuitous, ſo there 
ought alſo to be for ſuch as are. Thus, 
ſceing Men may traſfick with one ano- 
ther about the Prope 
Things; there are the Covenants 
eſtablihed for the ſaid Traffick; ſuch as 
Sale, Exchange, and Letting and Hir- 
ing: Which makes it to 
9 8 of theſe Covenants, not to be 
free and gratuitous. Thus, ſeeing Men 
may communicate to one another freely, 
— without any reward, both the Pro- 


perty and Uſe of Things, there are 


therefore Covenants, by which they 
may acquire Things in this manner, the 
nature of which 1s for this reaſon, that 


they ſhould be gratu 
nation, and the Loan of Things to be 
+ * Gratuitum debet eſſe commodatum. F. 2. inf. 
4 mod. re contr. „ ; 

It is therefore certain, that there are 
.two ways by which people may com- 


- 


municate to one another the Uſe of 


Tbings. One is gratuitous, and the 
; by 9:2, 2 a, recompence, in ſuch thi 
where this Commerce may be lawful. 
Thus, the Owner of a Horſe may ei- 
ther let him out for a Hire, or the 
price of the Service which the ſaid 
: Hlorte may render; or he may lend the 
{uſe of him gratuitouſly without 
ay reward. And thele two 
*Covenants have their Nature and Cha- 
. rafters different, which ought not to be 
confounded together. 


It remains therefore, in order to know _ 


whether we may take Intereſt for the 
Loan of Money, or not, that we examine, 


and Uſe of 


of the 


us, ſuch as Do- 


ſorts of 


11 


it de that of the Loan of Things to be wi 
foregoing Title, or 


ſions. 


ſelves a Salary 


This is without doubt the point in 
ion, which on the know - 


Money, or his Proviſions, but on con- 


dition that he ſhall have Intereſt for 


them. And in order to judge of this 
Parallel, we muſt conſider What it is 


— Ly 
e ſee w 
ſes in 22 


of Money, or Provi- 


In the hiring of a Horſe, a H 
and other this he who lets — 
may juſtly ſti the price of the 


ſervice and uſe which he who hires the 


thing may from it, whilſt he who 
DR nes af it ceaſes to enjoy it, 
and to make uſe of it: and he likewiſe 
has for a Title to juſtify him in ſo do- 


ings that ſort of diminution, which, 


although it be inſenſible, docs neverthe- 
leſs happen to the thing that is hired. 
In Leaſe of a Farm, the Leſſor 
juſtly ſtipulates the price of the Fruits 
and other Revenues which may ariſe 
from the Lands that are farmed out. 
In Undertakings of Work to be done, 
and in the Hire of Labourers, it is but 
juſt that thoſe who give their time 
and their pains, ſhould ſecure to them- 
for the Labour out of 
which Men are to get their livelihood. 
We ſce then, in all theſe ſorts of Com- 


merce, that that which renders lawful 


the Profit, or the Revenue, that = 


_ 


be made by them, is, that he who lets 
out to another, either his Labour, or 
his try, or a Horſe, a Houſe, a 
Farm, or other Thing, ſtipulates july 
a, Price for the Right which he gives 
another to enjoy either the Produce of 
his Labour, or the Service of his * 
to dwell in his Houſe, to * 
Fruits of his Lands, or to have 
nefit of the other uſes that may be made 
of the Thing n 
_ altho' this A t ſeems to be 
juſt Title for taking a Salary, 4 Hire, 
* 7 ww ents Yor it would not be 
luſcicnt to juſtify is profit that is 
made by letting to Hire, if it were not 
attended with the other Characters that 
are eſſential to this Contract, and which 
are ſuch, that if they were wanting, 
the Covenant, for the t to be 
thereby, weuld be unjuſt. So that al- 
tho' it were that one might make 
ſuch 2 Stipulation for the Intereſt of 
Money, or Proviſions, in conſideration 
of 746 advantage which the Borrower 
ky hr make of them, which cannot be, other 
i be ſhewn hereafter; yet the want 

of theſe other Characters which are ne- 
ceſſary to. juſtify the profit that is made 
by Letti Hiring, would render 
T lmteretk of Money unlawful. And 
in order to judge of it, we are only to 
conſider w thoſe Characters — 
which are to be found in Letting and 
Hiring, and not in a Loan, and with- 
aut Which even the profit that is made 

2 to Hire, would be unlaw- 
tu 

[In Lettin ard Hiri it 3s cut 
that he — hires the Th — 
be at liberty to make uſe of it, and en- 


joy it according to the of the 
A 1 if he way — 
trom doing ſo by an Accident, he would 
be diſcharged the Rent, or Hire. 
But in a the Borrower remains 


bound, whether he uſes the thing t 
he has borrowed, or that he is hindred 
by ſome accident from uſing it. 

In Letting and Hiring, the perſon 
who hires the Thing is only to 
reſtore the fame thing which he has 
hired, and if it periſhes in his Hands, 
by any Accident, he is not anſwerable 
fog it, and is not obliged to reſtore any 
thing. 

But in a Loan of this kind, the Bor- 
rower is obliged to reſtore the ſame 
Sum, or the {ame Quanti „Which he 
bad borrowed, altho' he d at the 
_ lame time loſe it by an Accident. 

In Letting and Hiring, the diminu- 


tion, be ir ſenſible or inſenſfible, which 


| Of the Loan bf Monty, &c. Tit. 6. 


were Res, 


hat lawful, 


to the Thing that is let, by 
the uſe which is made of it by the per- 
ſon who has hired it, falls upon the 


Owner, who had let it out. 


But A « Loan of this ind,the lege 
ſuffers no diminution, nor bears any loſs. 


la Letting and Hin the ce 
uſes that which Ne for 
he who lets a Thing remains Maſter of 
— and if he were not, he would have 
8 take a Rent, or Hire, for 
it. | 
Bur in this kind of Loan, the Borrow- 
er becomes Maſter of the thing that is 
lent him z and if he were not, he could not 
uſe ir. So that when he makes uſe of it, 
it is his own thing that he uſes, and the 
Lender has no longer any right to it. 
We ſee by this parallel of the Cha- 
madden; which 


the Contract 
of Letting and Hiring from that of 
—— 4 


of Let - 
the natural Cauſes which 
ufig he the profit which he makes who 
ſw our hi Labour, his Lands, or any 
— and that to render the 
Rent, or Hire thereof lawful, it is ne- 
ceſſary, — wn lets rh 
ſhould retain Property it, 
that he remaining Maſter of the thing, 
F 
if it periſhes, or is diminiſhed. 
he muſt moreover warrant the 
hires it; and if this Enjoyment ſhould 
be i and even altho' it 
Accident, [> (o'r — 
or Hire. Which makes 


bo of wh 


no enjoy if : periſhes. 
it 
T 8 natural Foundations 
which render theſe ſorts of Commerce 
. where one puts a Thing into 
the hands of another perſon, 
in or profit that accrues to both. 
we ſee on the contrary, that he 


S or Provi 1 
tereſt, not aſcertain any t to 
the Borrower; and yet nei M$: ef 

K That 
he does not ſo much as warrant the uſe 
of the Thing which he gives, and that 


t26 


tor ſome 


ons, upon 


on the contrary 2 h the Thing 
which he lends If ould happen to as; | 
the Borrower ſhall nevertheleſs be 


to reſtore to him as much, and likewiſe 
the Intereſt. So that he takes a ſure 
profit, where the Borrower can have 
only 


lob : e 
ching 


. 
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chat is not his own; and even of nn 
thing which in its own nature n 
* ftrage , 
to ule by t { wer, means of a | 
e ential 23 which is to do a 
Prod n kindneſs, we ſhould make Merchandize 
any ſhare, eirher"of the of that very kindneſs. As therefore it 
fd Induſtry, 1 would be againſt all Order, — 
We ſhall not enlarge. any farther on who makes a free Gift, orbeſtows Alms, 
the conſequences which follow from all — Favour which — 
theſe Principles :* and: what has been ging 3 and that it would es ay 
faid, is ſufficient to conyince us, that longer either 2 or an Alms; it 
Ulury is not only unjuſt becauſe of its likewiſe ce ro Order, that he 
being prohibited by the Law of God, who lends ſhould ſell his kindneſs. For 
and of its being contrary to in a word, it is fo effential to all man- 
Charity but that it is moreover natu- ner of Kindneſs that it ſhould be gra- 
rally unlawful,” as bei a violation of tuitous, that even in the Covenants 
the tae. juſt and certain Princi- or — lawfully receive a profit 
ef the Nature of Covenants, and for — "cannot be the 
which are the Foundation of the # ner — i ſelf which is turned into 
of the Profits that are made by all theſe Commerce. Bur every Profit has ſome 
ſorts of: Commerce. 80 that it is not other cauſe. Thus, he who lets his 
ſtrange that Uſury ſhould be looked on Houſe to one who cannot find another, 
as'[s odious atid ſo criminal a practice, does him a kindneſs : but he ſhall not 
and that it ſhould: deu rgerealy con- for this reaſon be at liberty to take 
demned, both by divine and humane from this Tenant, whom 3 
_— and ſo ſeverely ed, both to oblige,” a greater Rent than he woul 
y our Religion, and C Policy. take from one whom he did no ways 
not be neceſſary, aſter theſe intend to 51 be 8 y letting it: Other- 
e iniquity of 'l to an- wile it might be faid, that we may ſell 


ching th 


je that are brought dearer to - Friend than to a 
ND being it cannot be doubted ſeeing we ſhould ſell to him with the 
wful Commerce cannot be circumſtance of having a mind to oblige 
rolerared” on any [pretext wharſoever. him, which we ſhould not have in our 
And beſides; the Law” allows of none, choughts if we ſold to a Stranger. 
— condemns all Uſury without diſtin- e cannot therefore make uſe of 
ny,” and without having ae make of the pretext of doing a pleaſure to ex- 
to Ur the motives that are m of cuſe Uſury, but as a blind, and with 
to juſtiſy ir, and 6 mow * intention to overthrow the Order of the 
beeauſe he pretexts for 'Uſ 8 firſt Laws, which enjoin us to do good, 
ver unjuſt heh tos have weft, ny becauſe they _— us to love ; 
_ that' thoſe who'maks 25 of them, pro- which do not ſuffer us to ſell that 
tend that the Rule F e Love which they command ev ate Berg 
Uſury admits of che Exceptions which to have in his heart towards his Neigh- 
they Ou make to it, it is neceſſary bour. 
to ſhew, l the Anſwers to theſe Ob. This Truth, that a Kindneſs cannot 
to' theſe pterexrs, that this "——_ ht and ſold, is fo natural, that 
ale Ain of no "Exception whatſo- . ee Roan Law, which allowed of 
ever. 07 2117908 Ih fury, as ſhall be ſhewn hereafter, a 
Fiſt pe All the prevents of Uſurers center in Debtor could not even — 
tert of U- this; To ſay that they do a kindneſs; with the Intereſt which he owed, a 
ſurers, that chat they deprive themſelves of the gin good Office done to his Creditor. And 
1&5 Night make of their M we have a remarkable Inſtance of it = 
gs\'which they may one of the Laws of the Pandetis f, 
and even that the Loan occaſions — where it is ſaid, That if one who is in- 
los. And in fine, that the Borrower debted in a Sum of Money, which of 
makes Profit by 17.8 or ape ſome other its own nature produces no Intereſt, un- 
ntape from it. dertakes the management of the Affairs 
Anſwer, It i fue, that to lend, is to do a of his Creditor, in his — and 
kindneß, and this i is the natural and eſ— without his wipe op Wo N 
nt! Character of the Contract of to pay the Intereſt of that — | 
Eon. But it is for this very reaſon, the term of payment is expired, with- 
that * can lend _— grituroully;' in out — And the good gr 
WT” . -- wc 
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| Which he renders is ſo far from being not as a bare Injuſtice, but as a great 
| reckoned a Compenſation for that Inte- Crime. For the kx, and the Ca- 
. reſt, that it is laid down as a Rule in nons, do ſo ſeverely \Ufury, that 

that Law, That every good Office they condemn even as icks, tholc 
which the Debtor renders to his Credi- who ſtand up in defence of it', becauſe 
tor, in taking care of his Affairs, obliges that in it is an error againſt 
Ss dk ef kn f, Spirit and firſt Principles of the Law 
and to pay it, without retaining it as a God. And the it 
Compenſation for the kindneſs he does fo rigorouſly, that the Puniſhment of 
him 3 becauſe, as is mentioned in the Uſury in France, for the firſt time, is a 
fame Law, in relation to another kind publick acknowladgmentof the Ofcnce, 
of duty, thoſe who do any Office, or in an ignominious manner; which in 
Service, which in its nature ought to France is called, L. Amande Honorable, 
be free and gratuitous, ought to do it and Baniſhment moreover. And the ſe- 
intirely, and without intereſt, and can cond Offence is Death'. And by that 
take nothing for its. And we ſee like- Law the Uſurer is to be „ Altho? 
wiſe in the Roman Authors, who were he ſhould alledge in his defence, that 
no more enlightned with the Spirit of by lending his N he ceaſed 1 
the Divine Law, than thoſe Authors or that even he ful {ome or 
were how 1 the Laws ay — damage thereby. 
Pandetts have taken, that t 1 8 | 
to the nature of 1 Kindneſs,  * ordinance of Blois, Art . 202, 
MOTT TT. The pretext of the profit which the Puri N- 
OE I 
m 


"cert integram, & abſtinen- Borrower may make of the Money te, 7he 


tem omni ſucro, praſtare fidem deberent. d. 38. Which he borrows, is of no greater con- B 


FA neg. geft. ſideration in the eye of the Law, than the 
-  Benefici, liberàleſque ſumus non ut exi 


| exigamus other pretexts before mentioned; and it 
ga : enim beneficium fœneramur. Cc. 
pulchre dices. — regen See, perro Seeing this Profit, if any were to be made 


by the Borrower, could not be a ſuffici- 


All the conſequence then which the ent Title to juſtify the Lenders taki 
third Pre- Creditor, who lends his Money with Intereſt. For it 1s the Rule touching 
„ this view, can draw from this good in- future Profits, that to be intitled to a 


Gaim, 


rention of his to do a kindneſs, is, that ſhare of them, one ought to run a ha- 
he ought to lend it gratis; and if the zard of the Loſſes which may happen, 
Loan 1s not agrecable to him with this inſtead of the Profits which were hoped 
condition, which is inſeparable from it, for. And the condition of being in- 
he has nothing to do but to keep his titled to a ſhare of a future Gain, im- 


Money, or put it to ſome other uſe. _ that of not profiting, unleſs there 


Aufper. 


which his expreſs prohibition of Uſury 


And he will not have reaſon to com- Gain made, and even of loſing, in 
plain, neither that the Loan deprives caſe any Loſs docs happen ® 

im of a Gain, nor that it occaſions not therefore, without breach of Hu- 
him any Loſs. - And this may ſerve as manity, nor even without a Crime, dif- 
an anſwer to the objection, made by charge himſelf from the Loſs, and al- 
thoſe who ſay, that by lending they certain to himſelf a Gain. To which 
ceaſe to gain, or that they even loſe, we muſt add what has been ſaid touch- 
ſeeing they are at liberty not to lend; ing the cauſes which juſtify the taking 
3 = „ 1, ch age 8 not in- of Profit. | 
vented for the benefit o emo , 2 ; 
lend, but for the conveniency of thoſe bocuntar aataram of commons cujulyes ret 
E jr. See the inſtance given in J. wb. H. 3. 
may lay out their Money in purchaſing Cod. de fur. and of l. 13. $. 1. f. % 
Annuities, or employ it ſome other way, 
beſides that of lending it on Intereſt 


One can- 


eum ſequi, quem ſequuntur incommoda. J. 10. F. | 
de reg 


likewile is nothing elſe but an illuſion. owe. 


There remains then no other Title for Iiquity of 
which can never become innocent un- the juſtification of Uſury, beſides the YU": 
der any Pres whatſoever, ſecing there 


is none 


Covetouſneſs of the Lender, and the 
ut what God has foreſeen, and Neceflity of the Borrower. And it is 
likewiſe the combination of theſe two 


ſhews to be unwarrantable. Thus, we different kinds of Evils, which has been 


ſee that both the Church, and the State, the occaſion, and the ſource of the 
have prohibited Uſury by ſo many Laws, Commerce of Ufurers. So that where- 
2 | as, | 
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/the "Hire for « thing that is let out, ſhow 
into * rs. . have forbid the king Ineereft for Mo- 
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"MM | of the moſt enormous crimes 
Bad conſe> not dwell Ke —0Y — 
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* bd gs, pleaſes ; and the ſlavery « Unto. which 


it leads. the Vier in into, reaſon of 
the facility of making Pot t, without 
dag without Hazard, and without 
ble ; the liberty which the Lend- 

er has ro take his Intereſt immediately, 
and to demand his Principal whenever 


| rings the Debtor, under the 
burden of paying always to. no purpoſe; 
und of ſeeing himſelf expoſed every mo- 
ment to repay the who c at an unſcaſon- 
ale time anch way prove his ruine. 
"Neither (all we enlar c any farther on 
the detail of the Inconveniencies of 
Uſury. in Trade, and the Troubles and 
tber Evik Which it occaſions. to the 
e ei es are ſufficiently known 
cez and it is eaſie to ima- 

Hue 14 a crime which cxtinguiſhes 
ps Irit ot the firſt Laws, and which 


by he means deſtroys the very Foun- 
7 — of Society, raiſes Troubles and 
iforders in it ; and Troubles. of ſuch 
'dafgerous conſequence, that we know 


Thar at Rome Uſury was the occaſion of 
many Seditions ©; and it is upon this 


account that our Laws have extended the 
puniſhment of Uſurers even to death. 


r Vivant omnes Judzi de laboribus manuum ſua- 
rum, vel negotiationibus fine terminis, vel uſuris. 
St. Lewis, 1254. In otnnibus fere locis, ita crimen 
uſurarum invaluit, ut (alis negotiis 1338 ) quaſi 


Uciteè ufuras eterceant. Cod, I. 3. de 
1 NN T Prov. 


127 x 4 vetus with Feber alan + & ſeditio- 
dum, diſcordiarumgue creberrima caufa. Tacit. 6. 
aunal, amteDibi 786, 


Gena. Evik which are dd 


ee en, and the charadters of 


63 + 


render .Uſury ſo 


| - was Roh hom re at Rome in the mm 


and it was tron more rigorouſly prohi- 
bited than Theft. Since whereas the 
: Puniſhment of Theft was only the dou- 


by Letting and Hi be fo i 
dts is Iain. Yoke ac 
that have been mentioned, and ww iy 
and — Singh 

give it a C Iniquiry > 


naturally ſenſible, that it has 
odious RE to thoſe Nations which 


were ignorant of the firſt Laws u. For hy Jo 


the Commonwealth, and long "2m | 
Fo. — the Goſpel was knowl there; 


ble of the thing ſtollen, that of Uſury 
was the quadruple * Thus 'Ufury was 
looked upon the Romans as a 

icious crime; and thus we 
likewiſe fee that an eminent Roman, 
being one day aſked what he thought of 
Utury, - mdz no other anſwer to the 
perſon who aſked him the queſtion, 
than by afking him again What be 
thought of Murder y. And the Author 
who has taken notice of this anſwer, 
has ſaid in another place, that Uſury 
kills. We know likewiſe that another 
Author of greater antiquity, in raill 
makes one ome wa Money to 095 
that if he could not get any to borrow, 
he would take 2 ee tereſt ; to 
ſhew that it is contrary Wy 6 rhe nature 
of Loan to take Intereſt for ite. 


i dy becher be wum yiooe; and fades 
in decay with thee; then thou' ſhalt relieve him 

ea, though he be a , or a ſojourner, that 
Eurit with thee. Take thou no uſury of 
him, or increaſe ; but fear thy God, that thy bro- 
ther may live with thee. Thou ſhalt not give him 
thy mo . 
for increaſe XXV. 35, 36, 37 9 
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trary to it. And in fa& it is not con- 
to it, as will from the te- 
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ti. 13. upon Oſury to Str ungen, 

qui in odia — with the Divine Prohibition 
Ge. bb. 1. of Uſury; and that this Prohibition is 
in greater force under the new 
- The firſt of theſe Truths is, that the 
Law was given to a people choſen from 
among all other Nations . And who, 
at the time that this Law was given * 
them, did live in the midſt of oth 
Nations, whom they were c 

to look 
were to de 


People, ſhould ceaſe to look upon thoſe 
_ as enemies to God EY hn, 


ff 
4 
4 


a7, 
1 
if 
hy 
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72 the pi hibitions of Ula by the Law of „ The Lord thy God hath choſen thee 
a7,» God, that they were made only for the Per E. ge. hore le 
he Jews, Jews among themſelves, but that they « Thou malt ſmite them, and utterly d 
lad ap- were at liberty to lend upon Uſury to | 
| = is not ex- nor ſhew mercy unto them. Dent. vii. 2. 
other nat preſſy prohibited by the Golpel, in or- 3 ml 
"= der to infer from e that it is not bow their 
unlawful by the Law of Nature: And do after their works, but thou ſhalt utterl 
: may OE imagi with re- > + met 1 fo 
to that ancient Law among the . 3 
omans, that it was ds ett 21 N 5 en 
ed, and that Uſury was afterwards per- E 
mitted at Nome, as appears both from the The bare reflexion on this firſt Truth, 
Digeft, and the Cade. And it will not is ſufficient to warrant, our drawing this 
be amils to give an anſwer to theſe laſt inference from it, that the liberty under 
difficulties, for the fatisfaction of choſe rhe old Law of lending upon Uſury to 
who may not fo readily. perceive the „ joined with the prohibition 
anſwers to them, altho' they be eaſie to of Ulery amony 7 
be , I gt: le. e 8 
> Thou ſhalt not lend brother 214 x -recnS 
uſury of money, TS of fury whom they were to conſider as Ene- 
thing that is lent upon uſury. Unto a ſtranger thou mies, and to exterminate from off the 
. r the 
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mand that was given to the ſame people 


when they went out of Egypt, to bor- 
row 2 away with x — the moſt 
precious moveables of the Egyptians *, 
And as this commandment not 
rove that it is lawful to ſteal, and 
not hinder Theſt from being a crime 
contrary to the Law of Nature; ſo the 
liberty of taking Uſury in the like eir- 
cumſtances, docs not prove that Uſury 
is not ſuch as God deſcnbes it, both in 
his written Law, and by the Law which 
he has engraven on the mind of Man, 
and which the Heathens themſelves 
were not ignorant of. 


f Exod, xi. 2. and xii. 37. 


The other Truth which is to be ob- 
ſerved, is, that the Divine Law was 
given to a ſtiff-necked and ignorant peo- 
ple and who, becauſe ot their ſtub- 


Law in ich were prohi- 
bited enough by the Law of Nature. 


Thus, for example, that Written Law 


tolerated Divorce, and permitted it h, al- 


though contrary to the Law of Nature, 


and to that ſtriẽt Union which God him- 


ſelf has formed between the Huſband 
and 14975 of which it is ſaid, that 
it is not law ful for Man to put them 
aſunder i. And as the iſſion of Di- 
vorce under the ancient Law would be 
a very falſe principle to juſtify it now 
adays ; ſo likewiſe that which was given 
to the Jews to lend 1 Uſury to 
Strangers, cannot be looked upon by us 


as a Rule ſince the publication of the 
Goſpel. For in the ſame manner as no 


body doubts now that Divorce is unlaw- 
ful, and that it is a Truth and a Rule 
both of the Law of Nature, and the 
revealed Lay of God, that Marriage is 
indiſſolvable; ſo likewiſe we can no 
more doubt, but that Ufury is a crime 

int the Law of Nature, and againſt 


the Law of God; and that the tolera- 


tion of Ulſury with regard to Stranger 

is aboliſhed by the Goſpel, as well * 
permiſſion of Divorce ; feeing it is cer- 
tain under the new Law, (os which 
Truth is unveiled, and diveſted of the 
Types and Figures of the old Law!, 
that chere are now no people rejected 
or diſtinguiſhed in the ſight of God w; 
That the Samaritan is become neigh- 
bour to the Few"; and that now there 
is no diſtinction of Few and Greek, nor 


of other Stranger, ſeeing they are all of 
them called to the Cat. 7 and are 


united to it under the obedience of their 


common Lord o. So that the liberty to 


rnneſs, were indulged by the ſame 
ſome things w . 


lend without hopes 
back what we have lent?P. The con- Auſwer. 
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lend upon Uſury to Strangers, cannot 
fubſift for 6 whom no body is 
any more a Stranger, and ho are com- 
manded to look upon all Men, of what 
Nation ſfoever without diſtinction, as 
their Brethren. And we may likewiſe 
add to thele truths, that even before 


the „the Prophets who prepared 


* „ 


the of the people to receive the 


new Law, condemned Uſury, without 


Stran as appears from the paſſages 
that have been quoted. * 


* A ſtiff-necked people. Exod. xxxii. 9. For 


thou art a ſtiff-necked people. Dear. ix. 6. 
Den. xxiv. 1. | | 
= of the „ yo 
to put a Wives : 
ch beginning it vas not G6, Mar x3 8. Shall 
cleave unto his wife; and they two ſhall be one 
fleſh. What therefore God hath joined together, 
let no man put aſunder. Mats. xix. 5. Gen. ii. 23. 
All thete things happened unto them for en- 
ſamples. 1 Car. x. 11. N 
® But in every nation he that feareth him, and 
worketh righte 
35. Rom. ili. 29. and xv. 10. 
]Which of theſe three, thinkeſt thou, was neigh- 
bour unto him that fell among the thieves? Lak. x. 
F eg 1 
Ale db n (the Jew 
and the Greek, for the ſame Lord is over all. Rom. x. 
12. Gal. iii. 28. Rom. iii. 29. and xv. 10. Ads x. 
28, 35. 


is accepted with him. Aa x. 
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As to the Goſpel, it is ſaid, that Uſu- ther o- 


has 
ath ſpoken of Loan, he has not there hidden E 
in expreſs terms forbid the taking of In- y. 


tereſt; but has only ſaid, that we muſt 
even of receivin 


ſequence would be much better and 
more natural to conclude from the ſaid 
paſſage, that Jeſus Chriſt having com- 
manded his 2 to lend even with 
the _ of loſing, on ſuch occaſions 
where Charity does require it, in the 
ſame manner as he has commanded them 
to give Alms; it is natural to infer from 
thence, that it is much more his will 
and pleaſure, that they ſhould not take 
any more than what they haye lent. 
And if it were true that he had permit- 
ted Uſury, what he has faid of himſelf 
would not be true, that he was come 
to give the Law its perfection, and its 
God accompliſhment, and not to abo- 
liſh it a; ſeeing he would have aboliſh- 
ed the prohibition of Uſury, and per- 
mirted what the Law had prohibited as 
a very great crime, and one of thoſe 
that are moſt contrary to Charity. 


Lend, hoping for nothing back. Lukeiii. 6. 


Think not that T am come to deſtroy the Law, 


or the Prophets ; I am not come to deſtroy, but 
to fulfil, Matt. v. 17. 


It - 


ion, 


ry is not there prohibited, becauſe in one in, 
place where our Saviour Jeſus Chriſt __— 
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| Ci. balance that of the Law 


| Hrfwer. 


comes v 


| Of ibe Loan bf Moxey, Sc. Tit. 6. 


It it be therefore true, that we dare 
not ſo much as have a thought that 
Jeſus Cbriſt has ſaid any thing c 
to truth, we muſt acknowledge 
ſaying alone, that he is come to p 
the Law, implies the prohibition of 
Uſury as much as that prohibition 1s 
contained in all thoſe moſt holy and re- 
fined precepts which he has given us, 
in order to diſſuade us from ſetting our 


affections on earthly things. And we 


cannot be of opinion that he has per- 
mitted the great liberty of Uſury, with- 
out being guilty of an Impiety which 
C near to Blaſphemy. For it 
is nothing leſs than Blaſphem inſt 
the Divine Sanctity of Jeſus brih, to 


. fay, that he who is come to give the by 
Law its Perfection, has been more in- 


dulgent in the, matter of Uſury, than 
was even that Law which he came to 

and that that Divine Lawgiver, 
of whom it had been foretold, that he 
would deliver his People both from Uſu- 
ry, and all other Iniquity *, and that he 
was to wean Men from ſetting their af- 
fections on the Things of this World, 
ſhould countenance Covetouſneſs to that 
excels as to ſuffer a Commerce, which 
the old Law and the Prophets had con- 
demned as a moſt heinous Crime, and 


which is ſo 28 oppoſite to the 


Principles of his Goſpel. 


le ſhall redeem their ſoul from deceit and vio- 
lence. P/al. xxii. 1 4. 


As to the liberty of raking Uſu 
8 by the Roman Law, that is 0 

uthority which can no ways counter- 
God, nor 
that of the Councils, and the Ordinan- 
ces of our Kings, which condemn Uſu- 
ry, and puniſh it. But we may ſay more- 


tioned in the Books 


over, that this N of Uſury men- 
Ot t 


he Roman Law, 
is no other than a Relaxation of the 


Prohibitions that had been made of it, 
as has been already obſerved. So that 


what we ſee concerning Uſury in thoſe. 
Books, is no more than a condeſcenſion 
to an Evil, which had got the better of 


all the Remedies uſed to prevent it, 
and an abuſe which paſt for a juſt title, 


and which went even to that exceſs, 


that we ſee in one of the Laws of the 
Digeſtf, that it was a lawful Covenant 
to ſtipulate not only Intereſt from the 
time of the Loan to the time of Pay- 
ment, but even to ſtipulate over and 
above a larger Intereſt, if the Debtor 


ſhould fail to pay at the time appointed. 


"I. 12. F. de uſur. 


that th | 


which they 


But we may ſay farther, that this Li- 


berty of Uſury under the Roman Law 
was unjuſt, even according to the Prin- 
ciples of thoſe very Lawyers who did 
juſtify it. For we ſec in a Law that is 
taken from one of the moſt eminent a- 

them, that the Gain made by U- 
ſury is not natural. Uſura non natura 


per denit, ſed jure percipitur. I. 62. ff. de 


rei vind. Cura pecunie, quam percipi- 
mus, in fructu non eff: quia non ex ipſo 
corpore, ſed ex alia tauſa eff, id eft novd 
obligatione. I. 121. ff. de verb. fipnif. 
And what is added in the Law 62. F d. 
rei vind. that Uſury which is not a Na- 
rural Profit, is exacted by vertue of a 
Right, does not fi * at it was due 

any Law; but that Right was a Sti- 


pulation which they thought ſufficient 


to juſtify their taking of Ulury, altho' 
they themſelves were of opinion that a 
bare Paction was not ſufficient for that 
purpoſe ® Which . ſhews, that 
they knew of no other title to warrant 
their taking of Uſury, beſides the For- 
mality of à Stipulation. As if Uſury, 

knew to be naturally un- 
law ful, and ſuch as could not even be 
demanded by vertue of any Paction, 
were become lawful by the bare pro- 


nunciation of the words which made 


the Stipulation. DO 
iz, citra vincu- 


* Quamvis uſuræ fœnebris 
iN 


ſtipulationis peti non t. I. 3. Cod. de uſur. 
a f de par, wart. FL * 1 


All theſe proofs which ſhew that te) a. 
2 is not only unlawful, but that it lawful 
is a Crime, do likewiſe ſufficiently evince, vi 


Exception. . 


that there is no caſe wherein it is law- 
ful; and that every Covenant, or Com- 


merce, whereby Intereſt is taken for a 
Loan, whatever pretext is made uſe of 
to colour = is a criminal Uſury, moſt 


piouſly condemned by the Law of 

and that of the Church, and moſt juſt- 

ly pm by the Ordinances. 
"Theſe Prohibitions of Uſury in 


ral, that is to ſay, of taking any Intereſt 


at all for a Loan, reach even to all ſorts 


of Uſurious Contracts, ſuch as Mortga- 


ges, or Pawris, where the Creditor is to 


receive out of the Revenue of the 


Thing mortgaged, or pawned, more 
than the Laws allow him to take for 
the Money lent, and other Contracts, 
where they colour Uſury under the ap- 
ce of a lawful Contract. We 

all not explain under this Title the 


Rules of theſe ſorts of Contracts, and 


the Characters which may diſtinguiſh 
Uſurious Contracts, from thoſe which 
are not u; becauſe our Rules touchi 
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of i, Faves of his Money 


5 40 "= 57 Secbim 7 n — 
* 5 we \ . 
Dr is not + the. 
_ Na that under t Prob of 
Un we are not to r. 
a * where the Borrower no Sede. ke 
Demand time appointed, the C 


ntereſt for the 15 of P Py ment aft er 
the Demand. not 
being any longer obliged to a new 
| Ways it is but juſt that he ould have 
Intereſt to inderani him for the. loſs he 
futains by the injuſtice of the Debtor, 
who fails ro pay at the time appointed. 
Bur this Intereſt bath nothing in it like 
to that which the Creditor takes before 
the Demand, whether it be that the 
Debtor conſents to it voluntarily, or 

that the Creditor exacts it — 4 
uach in Neither is it neceſſary to obſerve 
relation to here, that we are not to com | 
ue. — — Ulury the Contracts in relation to 
Annuities. For there is this eſſential 
difference between a Loan and an Annui- 
ty, that whereas ina Loanthe Debtor may. 
be co 8 to pay the Principal Sum 
at the he.who owes an ity 
. keep the Principal as poo. Lode as he 
paying the Annuity. 
Pe, the Contract of an Annuity is a 
real Sale, which he who takes the Mo- 
5 on this ſcore makes; for he ſells in 


c 
e, in conſideration of a Price. 
Moderate In Great Britain, e mate a diſtinc- 
* tion between Uſury and Legal Intereſt. 
For whatever exceeds the Legal Intereſt is 
Srelt Bri. called Uſury, and he who exatts it is pu- 
tain, Bur iſhed as an Uſurer. But our Laws do 
Uſury fro- allow. a certain moderate Profit to be taken 
labited. far the Uſe of Money. By Stat. 12 Car. II. 
275 13. the Intereſt of Money is fixed. 
e Rate of fix Pounds for the forbear- 
— Ong One Hundred Pounds for a year. 
And whoever exatts more, forfeits the 
treble value of the Monies lent. By later 


Ads of Parliament the Legal Intereſt is 


es to Five per Cent.] 


; 


a 1. ities of this kind of Loan. 


a certain Revenue out of his whole 


Te CONTENTS. 


2. The thing lent is alienated. | 
7 122 of Creditor, and Debtor. _ 
Py may be lent i in this man- 


15 Fe in the Loan, to form. | 


the Engagement. 


6. Why all © * are converted into 


that of Loan. 


75 The Obigas ion of a Loan cannot exceed 


the Thing lent. | 
8. Of the change of the Value of Money. 
9. Of the | FO of the Value of Provi- 


10. A Loa in appearance, which is a 
_— 
11. A Thing given to be ſold, in order to 
| the Price of it. 
12. Money depoſited in order to be lent. 


I. 


1 HE Loan of Things to be reſtored i. 9 
in kind, is a Covenant by which % f 
one gives to another a certain quantity . 


of thoſe kinds of Things that are given 
we bel. waa; ht, or Meaſure; ſuch 

1 * ine, and other things 
of the like — on condition that, 


his eſſion whenever he uſes t 
the Borrower ſhall reſtore, not the ſame 


fince one ceaſes to have ſuch Things in 
em, 


Individual Thing he borrowed, but as 


much of the ſame Kind, and of the like 
Quality“. 

Mutui datio in his rebus conſiſtit, quæ 2228 
numero, menſurz, conſtant, Veluti vino, oleo, fru- 
mento, pecuniâ numerata, ære, argento, auro, quas 
res aut numerando, aut metiendo, aut adpendendo 
in hoc damus, ut accipientium fiant. Et quoniam 
nobis non eædem res, ſed aliæ ejuſdem naturæ & 
qualitatis redduntur, inde etiam mutuum appel- 
latum eſt, quia ita à me tibi datur, ut ex meo tu- 
um fiat. if. quib. mod. re cuntr. obl. I. 2. . 1. & 2. 

de reb. 2 Quæ uſu tolluntur, vel minuuntur. 

1. F. de uſafr. ear. rer. que uſ.conſ. vel. min. Mutuum 

damus recepturi non eandem ſpeciem quam dedi- 

mus, (alioquin commodatum erit, aut depoſitum) 
—— eee cred. 


II. 


have no right to conſume it b. 


> Inde mutuum appellatum eſt, quia ita à me 
tibi datur, ut ex meo tuum fiat. nf. quib. mod. re 


contr. obl. See the firſt Article of the ſecond Section. 


III. He 


In this kind of Loan, the Thing lent 2. eln 
is alienated, and the Borrower becomes leu is alie- 
Proprietor of i it; for otherwiſe he would ve. 


NN 


Ar. ; 9 

. 

A . q * f * 
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NN 8 4 1 
N fe 3 
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editor, be- 
he gives to the pro- 
to whom he lelds: 
becauſe he is bound to reſtore the ſame 
Sum, or the ſame Quantity, which he 
has borrowed... But perſons may like- 
wiſe become Debtor and Creditor for 
other cauſes, beſides that of Loan ; be- 

uſe there ate other ways of N in- 
debred, as well as by borrowing. Thus, 


in a Sale where the Price is payable at a 


certain term, the Seller is itor as to 


the Price, and the Buyer is Debtor of it. 
Thus, in Letting and Hiring, the Pro- 
prietor is Creditor of the Rent, or Hare, 
and the Tenant is Debtor of it c. 


ex cauſa debetur. J. 11. F. de « {1 


*. 
I. 10. . Credendi is appellatio eſt — 


Things may 
m 


which was lent 


nam cuicumque rei aſſentiamur, alienam fidem ſe- 
cuti, mox uri quid ex contractu, credere dici- 
mur. J. 1. F. de rob. coed. 

Creditum ergo 4 mutuo differt qua genus a ſpe- 


_ numero; menſuri continentur, . 


cie, nam creditum conſiſtit extra eas res quæ 75 
„3. 


We may lend in this manner of Loan, 
all things that are of ſuch a nature that 
they may be repaid in Kind, in the ſame 
Quantity, and of the ſame Quality. 
Thus, beſides Money, Corn, Wine, and 
other Grain, and Liquors, we may like- 
wiſe lend Gold, or Silver in Bullion, 
Copper, Iron, and other Metals, Silk, 


Wool, Leather, Sand, Lime, Plaiſter, 


and all other Things which may be re- 
paid in kind, without difference of Quan- 


tity and Quality; in ſuch a manner as #94 


that which 1s reſtored to the Lender, 
may intirely ſupply the place of that 

. Thus, on the con- 
trary, we do not lend after this manner 


| Beaſts and other Things, which altho' 


they be of the ſame Kind, yet every In- 
dividual of the Kind Glas fo Woch 
from another in Quality, that the Cre- 
ditor cannot be compelled againſt his 
will to take in payment one Thing for 
another e. | 


* Mutui datio in iis rebus conſiſtit quz pondere 
tit, pon „ 
numero, menſurd conſtant. Veluti vino, oleo, 


frumento, pecunii numerat3, ære, argento, auro 


inſt. quib. mod. re contr. obl., 


i ES Quoniam nobis non 


1 ejuſdem naturæ, & qualitatis 
redduntur. ibid. Quoniam eorum datione ro umus 
in creditum ire, quia in genere ſuo functionem re- 
cipiunt, ſed per ſolutionem. J. 2. . 1. F. de reb. cred. 
In cæteris rebus, ideo in creditum ire non 
ſumus, * 2 aliud pro alio invito creditore, ſolvi 
non poteſt. d. I. 2. F. 1. in f. F. de reb. ed. 


| 10 Monty; ! Sec. | Tit. 6. 133 
nick gen 1 | 


In the Contract of Loan, the Bor- 5. Dee 


rower obliging himſelf to reſtore a Sum ) "fey 


of M 


„or a certain Quantity, 1 


x 0 be 
to hat © ha borrowedʒ this (Contract Z. . 0 


is of the number of thoſe where the Ob» ---. 

ligation is not formed, but XY the Deli- 

very of the Thing for which the Bor» 

rower obliges himliclf*. 

le contrahitur obligatio, veluti mutui darione, 

- 323 we colury, 687, Ser the ninth Article of 
Section of Covenants. 


| . 
Since Money makes the Price of all 6. %% all 
Things chat are vendible, and that it is O 
often neceſſary to reduce into Money 2 
the Value of the Things which one owes h of 
to another; it is frequent and natural to Lan. 
convert into an Obligation of Loan, 


_ thoſe which proceed from other Cauſes 


that are quite different. Thus, for Ex- 
ample, when Perſons make up their Ac- 
counts of Sums of Money, or other 
Things, with which they * one 
another: when they agree their Diffe- 
rences by TranſfaCtians, and in other caſes 
of the like nature, if he who is found 
to be Debtor by the Balance of the Ac- 
count, by the Tranſaction, or by other 
Cauſes, does not pay in 8 one) 
that which he owes,” he binds himſelf 
by an Obligation of Loan, becauſe what 


he owes is eſtimated in Money, and he 


becomes Debtor for it, in the ſame man- 
ner as if he had borrowed the Sum of 


Money that is e to the Thing 
which he was to have given 8. 5 

 Eſtimatio rerum quæ mercis numero haben- 
tur, in ia numerata fieri poteſt. 1 ln 

u. & mand. Si in creditum abii, filio fami- 
lias, vel ex cauſa emptionis, vel ex alio contractu, 
in quo pecuniam non numeravi, & ſi ſtipulatus ſim, 
licèt cceperit eſſe mutua pecunia, &c. J. 3. f. 3. 
F. di Senat. Maced. J. 5. H. 18. F. de tribut. act. 


VIE: - 


: The Creditot may ſtipulate with the 5. I O 
Debtor for leſs than what he has lent, ligation of 4 
but not for more. For he may give, % © 


bur not take too much. And if irſhould . g- 
appear that an Obligation were for a lar. 


Sum than that which had been 
— would be null as to the Over- 


plus, that being without a cauſeb. 


® Si tibi dedero decem fic ut novem debeas: Procu - 
lus ait, & rectè, non amplius te ipſo jure debere quim 
novem: ſed ſi dedero ut undecim debeas, putat Pro- 
culus, ampliùs quam decem condici non poſſe. J. 11. 
5. 1. F. de reb. cred. See the fifth Article of the firſt 
Section of Covenants. ö 


VIII. In 
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Price be riſen or fallen l. 
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VIII. 

of Money the Debtor is 
that aſter the Loan the 
Species riſes in Value, he is not bound 
to pay the preſent Value of the Species 
which he received, but only ſo much as 
they were worth when he borrowed 
them. And if on the contrary the Va» 
lue of the Species is diminiſhed, the Deb- 
tot᷑ nevertheleſs is bound to pay the Sum 


In the Loan 


2 


he borrowed '. N al 


' in genere ſuo functionem recipiunt per 
4 I. 2. f. 1. F de reb. cred. Id autem 
ut e) eris, & eadem boni 


Corn, Wine, and other 
of the like nature, whereof the 
Price riſes or falls, the Debtor owes the 


ag) heel 


' ſame Quantity which he has borrowed, 


and neither more nor leſs, whether the 

Unleſs 
it be that in the caſe of Au tion 
of the Price, it ſhould appear by the 
circumſtances that the Creditor had 
made an Uſurious Loan, as thoſe do, 
for Example, who in the time of Har- 
veſt lend their Corn, which is then at a 


low Price, that they may receive the 
ſame Quantity in another . when 
it will be dearer. ; 

| Mutuum damus recepturi idem genus. J. 2. . 
min prefient. 1.6. bf. Fed, borthe bk 
tan . 6,0. J. b f 


Article of the third 
X. 


10. A Lan If one gives Money to receive Corn, 


e or other Things of the like Nature, or 
ee, gives theſe kinds of Things to receive 
Money; it is not a Loan, but a Sale, 
lawful or unlawful, according to the 
circumſtances”. A 9 
This 1 equence the Nature of Loan, and 
of that of 3 4 : 

| XI. 

11. 4 If one of whom another deſires to 


Thing g*%- borrow Money, gives him Gold, or Sil- 


en to be 
in or- 


ver Plate, or any other Thing to ſell, 


l, . 
er to lend that he may keep the Price, as Mone 
| the Pic of lent 3 he who has taken it will deen. 


1. 


Debtor on the ſcore of Loan, till after 
the Sale is made. But if the Thing pe- 
riſhes in his hands before the Sale, by 
an accident, the loſs will fall upon him, 
becauſe the thing was given him for his 
benefit. But if the Owner of the ſaid 
Plate had a deſign to ſell it however, 
and prevented the Borrower's requeſt, 


Price, 28 
caſe if the 


| XII. 
If he who borrows with a de 
purchaſe, or to lay out the Money ſome hd i» 


other way, takes the Money into his” 
Keepings on condition that the Loan 
ſhall not be contracted till the Purchaſe 
ary ho the _— be ang do em- 
oyed, it happens the M 

's lol by. ſome 8 — 
with whom it was depoſited will be an- 
ſwerable for it in the ſame manner as if 
the Loan were conſummated, becauſe it 
was for his behoof that the Money was 
left with him o. 7 


habuerit, & tu empturus prædia, deſideraveris mu- 
tuam pecuniam, nec volueris creditæ nomine ante- 
quam emiſſes ſuſcipere, atque ita creditor quia ne- 
ceſſitatem forts proficiſcendi habebat, ſuerit 
apud te hanc ea pecuniam, ut ſi emiſſes cre- 
diti nomine obligatus eſſes: hoc depoſitum pericu- 
lo eſt ejus qui ſuſcepit, nam & qui rem m 
acceperit, ut pretio uteretur, periculo ſuo rem ha- 
bebit. I. 4. F. de reb. cred. | 


8K C. 

Of the Engagements of the Lender. 
The CONTENTS. 

I. The Lender ought to be Owner of the 

Thing, that he may transfer the 


Property of it to the Borrower. 
If the Thing lent belongs to a third per- 


on. 
Redhibition in Loan. 
The Lender can aſk no more than what 
TT 
Payment of a part of the Debt which 
is not controverted. i | 
| 7 I. The 


1 8 


2. 


J. 


ſign to 12. Morey 


der to be 
lent. 


3 Vs 


ALS 


. 


I E firſt Engagem 


„ The ent of one that 
Lender lends Things to be reſtored in 
cle te 7 Kind, is that he be Owner of the Thing 
og hich he leads, in order to transfer the 


chat be m lame Right to the Borrower. For peo- 


rran;fer the ple borrow theſe kinds of Things for no 


hg A other end but to uſe them as their own, 


t to the 


nrrower, and to have the liberty of conſuming 
th ES | 


em *. | 

In mutui datione oportet dominum eſſe dan- 
tem. J. 2.4. 4. F reb. cred, Inde mutuum appella- 
tum eſt, quia ita @ me tibi datur, ut ex meo tuum 
frat. inf. u. mod. re cm. obl, Et ideo ſi non fiat 


wm, non naſcitur obligatio. 4. I. 2. F. 2. . de reb. 
= See the following Article. 


7 | | K 5 
2. if the If the Lender is not Owner of the 
zung (et Thing which he lends, he does not con- 


bei; 7s fo 


« third per VOY the Property to the Borrower. And 


ſow. if he who is the true Owner of the 


Thing finds it in being, and claims it as 
" oh Ww * * . 
his own, and proves his Right to it, 
the Borrower ſhall have his recourſe a- 


: günſt the Lenders and recover Dama- 


ges of him®. 


> Si ſocius propriam pecuniam mutuam dedit, 
omnino creditam pecuniam facit, licet cæteri diſ- 
ſenſerint. Quod ſi communem numeravit, non 
alia e creditam efficit, niſi cæteri quoque conſentiant, 
uia ſuæ partis tantùm alienationem habuit. J. 16. 
de reb. cred. v. I. 13. mit. & F. 1. cod. Sec the 
_ Article af the tenth Section of the Contract 
of Sale. T5 00 | 


| III 
3. Redbibi- The ſecond Engagement of the Lend- 
nion in Loan. er, is to give the Thing ſuch, that it be 
fit for its Uſe. For it is for this Uſe 

that it is borrowed. Thus, he ought 

to give Money that is neither .counter- 
terteited, nor cried down, and Corn, or 
Liquors that are not ſpoiled, or ſophiſ- 
ticated. And he is to warrant them 


againſt all theſe defects, according to 


the Rules explained in the eleventh Sec- 
tion of the p ome of Sale e. | 


a Thing is borrowed 118 uſe. 
y IV. 0 
4. The The third Engagement of the Lender, 


Lender can; | - : f 4 
Ar, Þ {11 5 exact any thing cither in Va 


than what lue, or Quantity Dyer and above what 


be has len. he has lent 4. 
© $i tibi dedero decem ut undecim debeas, putat 


Proculus amplius quam decem condici non poſle. 
J. 11. f. 1. F. de op cred. Do 


8 4 


F. Payment If the Debtor of a Sum of Money, 


75 4 4 of or of 10 other Thing, CO teſts with 
which is not ſome re ion a part of the Debt, and of- 


* This is @ 2 2. Nature of Loan, where 


&c. Tit. 6, Seck. 2. & 3. 135 


fers to pay the Overplus, the Judge may contrevert- 
oblige the Creditor to receive payment 

of — part which is not controvertcd 

for the Judge is bound in Humanity, 

and by vertue of his Office, to leſſen te 

OC bit of Law-ſuits*. 5 


Quidam exiſtimaverunt neque eum qui decem 
| wrig cogendum quinque accipere & reliqua per- 
equi, neque eum qui fundum ſuum diceret par- 
tem dumtaxat judicio profequi, ſed in utraque cau- 
fa humaniùs facturus videtur prætor, fi actorem 
compulerit ad accipiendum id quod offeratur. Cum 
ad otfictum ejus pertinent lites diminuere. J. 21. . 
de red. cred. | 

Allo this Rule is but little obſerved, yet we have 
nevertheleſs inſerted it here in the ſenſe explamed in the 
Article. For it ts highly equitable, and it is juſt to ob- 
ſerve it according to the circumſtances, 


DC 


V 
Of theE noagements of the Borrower. 
The CONTENTS. 


1. Payment at the term. 
2. Accidents do not diſcharge the Debtor. 


3. Intereſt due after the term, and legal 


| demand. 

4. Payment of the value of the Things 
| ent. 

7. Time and Place of the Eſtimation of 
| Things lent. PE 

6. Payment in the ſame Quantity, and 


717 
7. Intereſt of the Value of the Thing lent. 
8. Intereſt of Intereſt unlawful. 


* 


k firſt Engagement of the Bor- . ramen: 
rower is to repay the fame Sum, ar the tem. 
or the ſame Quantity, which he has bor- 


rowed, and to pay it at the term agreed 
ons. 


Aliæ ejuſdem naturæ & qualitatis redduntur. 
inſt. quib. mod. re contr, obl. Dies ſolutionis, ſicuti 
ſumma, pars eſt ſtipulationis, J. 1. f. 2. F. de edendo. 


II. 5 

Altho' the Thing lent have periſhed 2. Aid. 
by an accident, ſuch as Fire, Shipwrack, 40 nf 40 
or the Incurſion of an Enemy, before _ "y 
the Borrower could make uſe of it, he? 
is nevertheleſs bound to reſtore as much; 
becauſe he was made Maſter of it by the 
Loan; and it is he that ought to bear 
the loſs b. 5 | 


> Is qui mutuum accepit, ſi quolibet fortuito 
caſu amiſerit quod accepit, veluti incendio, ruina, 
nautragio, aut latronum, hoſtiumve incurſu : nihilo- 
minus -obligatus remanet. F. 2. inf. quib. mod. re 
contr. obl, Incendium ære alieno non exuit debito- 


rem. J. 11. C. ſi cert, pet. 
III. If 
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5.Timeand The Eſtimation of a 
Place of the which the Debtor delays to pay after 
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If he who has borrowed Money, fails 
to pay it at the term, he will be bound 
to pay Intereſt from the time that a Le- 
| ub rg of it has been made ©, that 


Creditor may be indemniſied for the 


loſs he ſuſtains by the delay. 


ſora, id eſt. ſi interpellatus, loco non ſol- 
verit, I. y2. F. de »ſur. See the fifth Article of 
| firſt Section of the Title of Intereſt, 


Iv 


Payment... If he who has borrowed other Things 
value than Money, does not 
um. the term, or does not 


them at 
9 4 ſuch as 
pay the Value 


they ought to be, he 
9 
1 $i merx aliqua que certo die dari debebat, pe- 
tita ſit, veluti vinum, oleum, frumentum: tanti 
litem zſtimandam, Caſſius ait quanti fuiſſet. I. alt. 
F. de cundict. tritic. | | 
V. | 
ing lent 
the Term, ſuch, as Wine, Corn, and 
other Things, is made according to the 
Price of that Commodity, at the Time 
and Place where it ought to be deliver- 
ed, becauſe it was due at that Time 
and in that Place: and if the Time 
Place were not regulated by the Cove- 
nant, the Eſtimation will be made ac- 
cording to the Price which the Thi 
bears at the Time and Place where it 1s 
demanded e. Unleſs it be that the cir- 
cumſtances of the caſe, and the preſum- 
ptions of the Intention of the Contract- 
ers ſhould require this Eſtimation to be 
regulated on another foot f 


vinum, quod mutuum datum erat, per judicem 
petitum eſt. Quæſitum eſt: cajus temporis æſti- 


matio fieret 3 utruͤm cum datum eſſet, an cum litem 


conteſtatus fuiſſet, an cum res judicaretur ? Sabi- 
nus reſpondit, ſi dictum eſſet quo tempore reddere- 
tur, quanti tunc fuiſſet, fi non, quanti tune cam 
petitum eſſet. Interrogavi cujus loci pretium ſe- 
qui oporteat? Reſpondit, fi conveniſſet, ut certo 
loco redderetur, quanti eo loco eſſet, fi dictum non 
Nerz quanti, ubi eſſet petitum. J. 22. F. de reb. 
cred. | 


f See before the ninth Article of the firſt Section. 
. 


| 6. Payments He who has borrowed Corn, Wine, 
in the ſame or other Things of the like nature, 
od N- without having them eſtimated at a cer- 


tain Price, which would make a Sale, 
2 75 to reſtore Corn, Wine, and the 
other Things, not only in the ſame 
Quantity, but of the like Quality with 
| thoſe which he had received. 
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eee ee, eee 
IF he who owes theſe kinds of Things 7. tort 


does not pay them at the Term, or 
their Value ; he will be liable for the 
Intereſt of them on the foot of their 
Eſtimation, rec 


koning from the time 


that the Creditor made a Legal Demand 
of them b. 


> See the third Article of this Seftion, and ie ff 


Section of the Title of Interet. 


VIII. 


The Debtor by a Contract of Loan 8. h 
can never owe Intereſt for the Intereſt of lere 


which he is in arrears of to his Credi- 


tor i. 


Nullo modo uſurz uſurarum 3 dbitoribus exi- 
J. 28. Cod. de wſur. WL: 
It is the ſame thing as to Intereſt due for other Can- 


fe. r of Intereſt, 


Sect. 1. Art. 10. and 11. 


8 


„ 
Of the Prohibitions to lend Money 


to Sons living under the Paternal 


Juriſdiction. 8 


HE Lending of 2 to Sons Cauſes 


the 
e Power . 


Who are ſtill under 
and Tuition of their Fathers, be- 
ing to them an occaſion of Debauch- 


e is one of the pernicious effects 
9 


ſury. And it was by reaſon 
of the facility of borrowing Money of 
Uſurers, that the corruption of the 


Manners of the Youth in Rome was 


come to ſuch a height, and attended 
with ſuch conſequences, that to reſtrain 
this Diſorder, a Regulation was made 
by a Decree of the Senate, called the 


Macedonian Decree, from the name of 
the Uſurer who gave occaſion to it; 


by which all Obligations of Sons living 
under the Pa Juriſdiction, contra- 
cted by the Loan of Money, were de- 
clared null without any diſtinction. And 
if any Creditor had lent Money for a 
cauſe that was juſt and reaſonable, ſuffi- 
cient to ſupport the Equity of the Ob- 
ligation, it was by a favourable Inter- 
pretation of the Decree of the _ 

I that 
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is not 


ject of Lendi 


manner it ie 


| 


e 
the Uſe to which che 
oney Which he had bor- 


n 
iſdiction, is not unlawful in 


5 


th 


1 


itſelf, and becomes unjuſt only by the 
Ne he of th BA the to which 


t the Money; the Pro- 
_"_ of Lending 12 thoſe 


: 
N 
9 
: 


Nature, but 
Commonwealth 
the force of a Law m France. And it 
to the uſage with us, to 
annul without diſtinction, as that De- 
cree of the Senate did, all the Obligati- 
ons of Loan to Sons h under 
the Power of their Fathers, but only 
thoſe where the Loan is an occahon of 
Debauchery; and it depends on the pru- 
dence of the Judges to diſtinguiſh them 
according to their circumſtances. The 
Rules therefore which ſhall be laid down 
in this Section, are to be conſidered as 
TO of Equity, which may be 
* by the Judge, according as he 
roper. YA 

A's — to remark on this Sub- 

Money to Sons living 
under the Juriſdiction of their Fathers, 


that this Regulation reſpects not only 


Sons who are Minors, for their Mino- 
rity alone would be ſufficient to annul 
_—_ Obli on = Bu it extends — 

e who being of full Age, are ſtill 
under the Paternal Juriſdiction, not hay- 
ing been emancipated. See the fifth 


ſixth Articles of the ſecond Section 


of the Title of Perſons. 
The CONTENTS. 


1. In what manner it is forbidden to lend 
Money to Sons living under the 
Paternal Juriſdiction. 

2. The death of the Father does not vali- 
date the Loan made to the Son. 


3. Ut is not forbidden to lend Money to a 


Hon that is emancipated. 
4. If the Obligation of the Son has been 
acquitted or approved. 


| 

ole who lend Money to Sons 
J. living under their Father's Juriſ- 
diction, without a juſt cauſe, only 


70 Sou; lie. to aſſiſt them in their Debauchery, can- 
mg wider not demand what they have lent in this 
_ theParernal manner®*. And it would be the fame 


Vol. I. 


reput 


Of the Low of. Moxty, Oc. Tit. 6. Sect. 4. 137 


ing, if inſtead of lending Money, the .li. 
ender had diſguiſed the Obligation un-. 

der the colour of andther Contract e, 

or lent other Things than Money 

And it is by the circumſtances that we 

ought to judge of the motive of the 

Loan, whether it ought to ſubſiſt, 

or be annulled 4. + 7} 


* Verta Senatuſconſulti Macedoniani hac ſunt, 
Chim inter cxteras ſceleris cauſas Macedo quas ill 
natura adminiſtrabat, etiam ws alienum iſlet, 
& ſpe materiam peccandi, malis moribus praſta- 
ret: qui pecuniam (ne quid ampliùs diceretur) in- 
certis nominibus erederet : placere ne cui, qui filio 
familias. mutuam pecuniam dediſſet. etiam poſt 
mortem parentis equs, cujus in poteſtate fuiſſet, 
aQio petitioque daretur. Ut ſeirent qui peſſimo 

fœnerarent, nullius poſſe filii familids bo- 
num nomen, expectata patris morte, fieri. I. 1. F. 
de Senat. Maced, | 

» Is autem ſolus Senatuſconſultum offendit, qui 
mutuam pecuniam filio familias dedit, non qui A. 
às contraxit nm ita demum erit dicendum, 
fi non fraus Senatuſconſulto fit cogitata. J. 3. f. 3. 
ff. de Senat. Maced. | 

© $i fraus fit Senatuſconſulto adhibita, puta fru- 
mento, vel vino, vel oleo mutuo dato, ut his di- 
ſtractis fructibus, uteretur pecunia, ſubveniendum 
eſt filio familias. J. 7. f. 3. 


a he lawful cauſe: of lending Money | 
13, & 14. | 


IT. 

The Obligation of Sons ring under x.Thedeath 
the Paternal Juriſdiction, which is lia- of the Fa- 
ble to be vacated by reaſon of the Vice e 
of the Motive of the Loan, will not 7%": 
be validated by the death of the Father e. ;, the Son. 
For it was vicious in its Origine, and 
it is not ſo much in fayour of the Son 
that it is annulled, as out of hatred to 


the Creditor, who had made an unlawy- 
ful Loan*, | 


* Placere ne cui, qui filio familids, mutuam pe- 
cuniam dediſſet, etiam poſt mortem parentis ejus 
cujus in poteſtate fuiſſet, actio petitioque daretur. 


| I. 1. F. de Senat. Maced. 


Ob pcenam creditorum, actione liberantur, non 
quoniam exonerare eos lex voluit. J. 9. f. 4. cod. 


% To ee} 

After the Son is emancipated from 3. E is 
the Father's Juriſdiction, theſe Prohibi- forbidden to 
tions ceaſe, and his Obligation ſubſiſts “ ey 
without any enquiry into the Motiyes;; _ | 
of the Loans. And it would be the pe. 
ſame thing, if he who was not really 
— 8 did act ſo as to be publickly 

Maſter of his own concerns h. 

5 The Prohibitions bei ain i 
to Sons who 3 28 er — 
ceaſe with reſpett to him that is emancipated : for he is 
become Maſter of himſelf, and has the management of 


his own Affairs, See the fifth and ſixth Articles of 
the ſecond Section of the Title of Perſons. | 
Si quis patrem familias efle crediderit, non va- 
na neceſſitate deceptus, nec juris ignorantia, ſed 
quia publice pater familias pleriſque videbatur, fic 
bY agebat; 
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4 quired, of Obligation, or the Payment, cannot a+. the Thing; and cxclude the others. 
approved. terwards be revoked®. n — effe&t of this eftration 
[ cendum eſt ceſlare ES than N e ed ir, the x ht which — 
Seng. Maced. Tum hoc ampliùs ceſſabit Senatuſ- have to the Thing { Se 
1 conſultum, fi ſolvere ccepit, quod filius fa- ſerving the Thi iter ar 150 
milias mutuum ſumpſerit : quaſi * — habuerit: rhei * „ © | F; and * ve 
Þ 4. 5. 8. 15 _ Sed &-ipſe filius (fi ſolverit) non er of the yr he 0m =_ 
1 repetit, |. 9. f. 4. cd. W far as concerns th n . 
[| 1 Jo of apy up —.— Fruits or 
1 1 1 i ON venues; if t ing produces 
dose any, that they may be — x rea 
| | with the Thing it ſelf, to the perſon 
ooo ogy OY On WR 
FFF The Sequeſtra tor may be named ei- 
Of a Depoſitum, and of Se- ther by the common conſent of the Par- 
** queſtratrm. des; Brom — 4 it; or by 
LES. $A. the Judge, when the uncertainty of the 
l Uſe of De happens often, that the Own- true Owner of a Thing controverted, 
politum ers, or Poſleſſors of Things are inte the neceſity of commurting ir to 
5 | obliged to entruſt them fo the the care and keeping of ſome body, 
| ceping of other perſons; either becauſe —_ the Judge to order the Thing to 
they themſelves happen to be in ſuch be ſequeſtred, pending the Suit. And 
circumſtances that they cannot keep r e e wack 
| them themſelyes, or becauſe the things * different from thar made by conſent 
? would not be ſafe in their cuſtody, or of Parties, this being a Covenant, and 
f BE ther cauſes. A nd in al RE Lo 2 other a Regulation made by the 
care is taken of the Things, by putti . N 0 
them into the hands of 8 55 ee eee 
z the Owners believe to be honeſt, and come within the deſign of this Work, 
| who are willing to take charge of them. it being a part of the Order that is ob- 
5 It is this Covenant which 1s called a ar 0 J * jy eu, 8 — 
= D tum. aule the Natural Rules o ueſtr: 
3 ; The conſe- | rn a Depoſitum is made moſtly tion by conſent of Partics, have fo the 
| m * in private, and without writing, and it amn Foes Gayact- 
of 2 5 being a Contract of frequent and ne- trations, we may apply to them the 
Le). ceſſary uſe, and the ſafety of the thing Rules of this Title which have any re- 

a depoſited depending on the honeſty of on FR age | 
the perſon who takes charge of it?; ſo , Altho the uſe of a Depoſitum ſeems Depot: 
there is no Engagement LS end, © be confined to Things that are Move- tum of 
moor particularly Fidelity, than that of s Mo of on nee 1 the 3 : 
the Depoſitary. ord, which implies the thing that is 

7 buys x 64 OWE 2 to be moved from Ge place 

; otum fidei ejus commiſſum. J. 1. depo: to another: and that Sequeſtration i 
| : | -chiefly uſed in Things 8 bo 

Sequefira- The firſt kind of Depoſitum is tranſ= nevertheleſs Things that are M * © 
Hon. acted only between two perſons, the may be aut er EE hen tha Poſleſſion 
„ee oe 2500S and BE x controverted: and Things Immovea- 

| charge of it. But ble may be committed to one's keepi 
| there is another ſort of Depoſitum, when by way of Depoſitum, when 8 
two, or more perſons being in diſpute occaſion for it; as thoſe perſons do, who 
my the Rights of Property orPoſſeſ- during their abſence give their Houle, 
| on, Which every one o them pretends with all that is in it, in keeping to a 

| riend, 
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Wagers. 


2 


poſited into the Hands of the p to 


_ whoſe care it is committed, 
. dwell in it, or not. * 
There is another fort of Depofitum 


 Of@Deronrtzvii Tit. 7. Sect. 1. 


Friend, with whom they leave the keys: 
and the Houſe it ſelf is as it were de- 


in Wagers, when the Wa 
ſrte the Ber in the nad. a third 

ſon. Thus people agers, w 

the Bet is to be en the moſt {kil- 
ful in fome hwtul Exerciſe, ſuch as 
Fencing, Wreſtling, Running, and o- 
thers; and this was the only kind of 
Game where it was lawful by the Ro- 
man Law to play for Money; and even 


at this, the Romans were allowed to 


vel currendo, 


ones, ſeu ad ſingulos con 
aſſem, ſeu numufma, ſeu ſolidum deponere & lu- 


play but for a very ſmall matter; the 
welthncft were not to exceed a Shilling 
a time ®. | 


d Sematuſconſultum vetuit in pecuniam ludere, 
præter quam, fi quis certet haſta, vel pilo jaciendo, 
tendo, luctando, pugnando, * 

virtutis cauſa fiat. In quibus rebus ex lege Titia, 
& Publicia, & Cornelia, etiam ſponſionem facere 
licet; fed ex aliis ubi pro virtute cerramen non fit, 
= licet. [.2.F. 1. &1.1.f de aleat. v. tot. tit. 
Liceat quidem ditioribus, ad ſingulas commiſſi- 


greſſus aut vices, unum 


dere, cæteris autem longè minori pecunia. J. 1, in 


Seeing this Depoſitum of N has 
no other Rules beſides thoſe of other 


Depofitums, and the Agreement of the 
Wagerers; we ſhall 3 in this 


Title any thing concerning Wagers in 


A Neceſſa- 
1 
tum. 


particular. 

There is yet another kind of Depo/i- 
tum, which is called Neceſſary; becauſe 
it is Neceſſity that forces people upon 
it. Thus, in a Fire, Earthquake, Ship- 
wrack, or other caſcs of the like na- 
ture, people give to their Neighbours, 


or to other , perſons whom they acci- 


they 


dentally meet with, the Things which 
24h. from ſuch kinds of Lofles : 
And altho' this Depoſitum is often made 
without Agreement, at leaſt without 
any expreſs Agreement, as when people 
throw Goods out of Houſes that are 
on Fire, into the Houſes of their Neigh- 
bours, Natural Equity ſtrictly obliges 
thoſe to whoſe keeping Things are com- 
mitted on ſuch ee ba to take care 
of them. 
nifhed ſuch as did not readily reſtore 
20 oy were depoſited on ſuch 
eful occaſions, by obliging them to 
pay double the Valse ka 


Fs. * 8. 1. & F. 4. ﬀ. depof. 8.17. 2 de 


Since this Depoſitum, altho' Neceſſary. 
Vo. I. 23 


hether he 


199 


is always a kind of Agreement, either 
en ch in 
the ſame manner, and by the ſame Rules, 
as other Depoftums, it ſhall likewiſe be 
inſerted in this Title. 

We do not ſet down 


ters treated of under this Title, the De- 


pofitum of Things that are diſtrained 
from Debtors, which the Magiſtrate 


commits to the keeping of certain 


the mat · Depoſitum 


Things 
ame d. 


per- 
ſons. For beſides that this Depoſ tum is 


not a Covenant, it is a of the Or- 
der of Judicial Proceedi and docs 


not belong to the deſign of this Work 
altho mo, > of the Rules explained in 


this Title may be applied to it. 
There is thewis another ſort of De- 


poſitum of Cloaths, and Goods, which 


ravellers put into the hands of Inn- 
keepers, Maſters of Ships, and Carriers. 
But ſeeing this Depoſitum is only a con- 
ſequence of the E ts of thoſe 
kinds of perſons, who are accountable 
not only for their own proper deed, but 
alſo for that of their Servants, and A- 


gents, this matter will come in more pro- 


rly under the ſixteenth Title of this 


ook, where the rements of ſuch 
Perſons ſhall be confidered. 


* A 


ind the Roman Laws pu- 


— -4 = 


TECT.. HL 
Of the Nature of a Depoſitum.” 
The CONTENTS. 
1. Definition of a Depoſitum. 


2. The Depoſitum 1 7 to be gratuitous. 
3. Immoveables may be depoſited. 


. 


4. People may depoſite the Goods of others; 


and a Thief may depoſite what he 
has ſtole. | 
. Reſtitution of the Thing to its Owner. 


"TY 


be reſtored to another than the 
Owner. 


Things de- 
pojeted with 
Inn-keeper 4. 


In what caſe the Thing depoſited may 


7. The Thing depoſited may be taken back 


when the Maſter pleaſes. 

8. Of the place where the Thing depoſited 
ought to be reſtored. | 
9. The Produce of the Thing depoſited is 
| likewiſe comprehended in the De- 

ſitum. 


10. Leave given to the Depoſitary to make 


uſe of the Thing depoſited. 
11. If the Thing depoſited belongs to ſe- 
_ _weral perſons. 
12. F after one of the Co-Heirs has re- 


| ceived his portion of the Thing de- 
pofited, the Depoſitary becomes in- 


ſolvent. 
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r 


politum tortsz for otherwiſe it would be a 


- Depoſitum is a Covenant, by which 
f EG gives to — ſome 
ng to keep: which he is to reſtore 
whenever the Depoſitor ſhall think fit 
tum eſt. L. 1. F. es | 

-# ——— 2 ee libro tertio de- 

geſtorum mls m, rem 
fo; Bm wh Debt ations age 3 


ne be The Depoſitum" ought to be gratui- 
; p Hirin 


able „ le and Letting to Hire, where the Depo- 
rata. ſitary would let out his Care c. 


F OR . 


fi quidem nullam mercedem ſer vandorum veſti- 
mentorum accepit, depoſiti eum teneri, & dolum 
dumtaxat praſtare debere puto: quod ſi accepit, ex 
conducto. 4. I, 5.8. dep. ; a. 


„ . 
3. Inmove- Altho' a Depoſitum be „ only 
ables may of Moveables, yet Immoveables may be 
be dee/ted. depoſited, as a Houſe, or any other Te- 
nement, with the Fruits ariſing from 
it 


« $j poſſeſſionem naturalem revocem, proprietas 


mea manet, Videamus de fructibus. Et quidem in 


depoſito, & commodato, fructus quoque præſtandi 
ſunt, l. 38. §. 10. F. de uſur. l. I. §. 24. ff. dep. 


IV. ; 


People may depoſite not only what is 
3 their —＋ bur likewiſe what belongs to 
ſite the others; whether they came by the poſ- 


others; and 

| ent, or Factor; or whether th 

phor ha 5 by it diſhoneſtly. Thus — 

what he has Thieves and Robbers may depoſite what 

fol. they have taken by Theft, or Robbery. 
For it is reaſonable that the Thing 
ſhould be preſerved, in order to be re- 
ſtored to the true Owner e. 


Si prædo, vel fur depoſuerint, & hos Marcel- 
lus, libro ſexto Digeſtorum, putat rectè depoſiti 
acturos. Nam intereſt eorum, eo quod teneantur. 


J. 1. 6. 39. F. dep. 


thbat- 


8 


— 


Geods of ſeſſion of the thing honeſtly, as an A- 


pan) am yy the Depo any. 
to the Thict: but the know 155 


of the Theſt obliges him to reſtore 


thing to its Owner t. But if there is any 
4 to the Right of the 7 
e the pate eee 
is diſputc the perſon who 
ſited the Thing; del 1 won 
in that caſe a Judicial Depoſitary, and 
as it were a Sequeſtrator. And he is to 
wait tor the deciſion of the controverſy, 
that he may reſtore the Thing to the 
on who ſhall be declared the true 
ner of it. | | 
f Incurrit hie & alia inſpect o, bonam fidem in- 
ter eos tantùm quos contractum eſt: nullo extrin 
er INS 
am m onarum, 
— Folia 2 


inet ? exempli loco, latro 

it, poſuit apud Seium inſcium de malitia | 
nentis: utrùm latroni, an mihi reſtituere Seius de- 
beat? Si per ſe dantem accipienternque intuemur, 
hac eſt bona fides, ut commiſſam rem recipiat is 
qui dedit. Si totius — —— ex omni- 


bus per ſonis, quæ negotio 


continguntur, im- 
letur, mihi reddenda ſunt, quo facto ſceleſtiſſimo 
adempta ſunt, & hanc eſſe juſtitiam, quæ 
ſuum cuique ita tribuit, ut non di ab ulli- 


us N juſtiore repetitione. I. 31.4. 1. F dep. 
„F ares) 

If one depoſites a thing belonging to 6. I wha? 
another, jd a ee that which is his — ag 
Maſter's, the Depoſitary may reſtore it 
to the perſon who depoſited it, if he = 
has no juſt cauſe to think he does ill in tu er 


reſtoring it to him. Which he would 2 the 
certainly have, if he knew that this Ser- 12 | 


_ vant, for Example, were not any lon 


in the Service of that perſon, or that he 
ought to miſtruſt his Honeſty. And it 
is by the circumſtances that we are to 


judge whether the Depoſitary ought to 


ave reſtored it to another than the 
Owners. | 


* ſervus depoſuit, is quem depoſitum 
eſt, y rectiſſimè 8 fide. Nec 
enim convenit bonæ fidei, id quod quis 
accepit, ſed debebit reddere ei a quo . Sic 
tamen, ſi ſine dolo omni reddat. Hoc eſt, ut nec 
culpæ quidem ſuſpicio fit. Denique Sabinus hoc 
explicuit, addendo, nec ulla cauſa intervenit, quare 
putare poſſit dominum reddi nolle. J. 1 1. F. depoſ. 


VII. 
Since it is the Nature of a Depoſitum, 7.TheThing 


that the Things are not depoſited tor the 4p9/tee 


behoof 9 © .. 


2 
Ay 


v behoof of the Depoſitary, as Things 
mee are lent for = of the 7 
but for the vantage of the 

n poſiror, he may take back the thing de- 
pPoſited whenever he pleaſes; even al- 
tho' the time of Reſtitution were re- 
gulated by the Contract. For it de- 
vr on the Owner to take back the 

hi fired, whenever he pleaſe, 
— ed he do not do it at an unſca- 


nable rime, when the a ware 


can- 
not reſtore it, becauſe of ſome impedi- 


ment which he is not to blame for b. 
si depoſuero apud te, ut poſt mortem tuam 


Eſt autem & Julianum libro tertis deeimo 
Di ſcriprum, cum qui rem uit, ſta- 


tim depoliti ac agere 

dolo facere eum qui ſuſcepit, quod repoſcenti rem 
non reddat. Marcellus autem ait, non ſemper vi- 
deri poſſe dolo facere eum qui repoſcenti non red- 
dat, quid enim ſi in provincia res fit, vel in hor- 
reis quorum aperiendorum condemnationis tempo- 
re non fit facultas, vel conditio depoſitionis non 
extitit. J. 1. §. 22. F. depeſ. 


VIII. 


that the Thing depoſited be reſtored in 
— * the place where it is kept; and the 
| Depoſitary is not obliged to tranſport 


it in order to deliver it, unleſs he has 


knaviſhly removed it out of the place 
where he ought to have kept it i. 


Depoſitum eo loco reſtitui debet, in quo, ſine 
dolo malo ejus eſt, apud quem depoſitum eſt, U- 
* depoſitum eſt, nihil intereſt. I. 12. f. 1. F. 


IX. y - 


9. The The Depofitum extends not only to 


Produce of the Thing that has been depoſited, bur 


the Thing | 
A if the Thing produces any Fruits, or 


1 * other Profits, whatever is the Produce 


compre- Of it will likewiſe be comprehended in 

bended in the Depoſitum, and the Depoſitary will 

the Depo- be charged with the Produce, as well 

frum. as with the Thing it ſelf that was depo- 
ſited. Thus, he who has undertaken 
the charge of a Flock of Sheep, muſt 
reſtore the Wool, and the Lambs 
which they produce. 


' Hanc actionem bonæ fidei eſſe dubitari non 


oportet. Et ideo & fructus in hanc actionem ve- 
nire, & omnem cauſam, & partum dicendum eſt, 


ne nuda res veniat. /. 1. 6. 23. . a 
depoſito, & — . — 3 


ſunt. 1. 38. 5. 10. F. de uſicr. 


N of 2 DeyosITUM. Tit . dect. 1. 141 


85 5 8 X. 

If one depoſites Money, or any other 10. Leave 
Nr givi eile tothe * fo 
to uſe it, and he makes. no manner of“ 24% 
uſe of it, he ſhall be liable only to the gl, «7. 
Engagements of a I „ af the Thin 
fuarit ro the Rules which ſhall beer i. 
1 in 85 ay ND. . But if he 

uſes the Thi ited, his Engage” 

ment ids. 88 he ſhall 

bound, either according to the Rules 

of the Loan of TP to be reſtored 

in Specie, if it is a Thing that is not 
deſtroyed by its Uſe, or according to 

the Rules of the Loan of Things to be 

reſtored in Kind, if the Thing is of 

ſuch a nature that it ceaſes to be in the 


Borrower's poſſeſſion as ſoon as he makes 
uſe of it u. : 


hk ee a Lot — 
fir, ut 1 ee ue i Sade . T 
politi reneberis. 4. 1. f. 34. F dep. 
Hot 17 wn oi; - 
If the Thing depoſited belongs to ,,. x te 


ſeveral perſons, whether it be that it Thing depo- 


had ſeveral Owners at the time that it ſ belong. 
wis depoſited, or that it has paſſed to /* 


| ſeveral Co-Heirs of the perſon who de- "_ 


ſited it; the Depoſitary ought not to 
* it but to all of = — if 
it is a Thing that cannot be divided; 
or he ought to give to every one his 
ſhare, if the Thing is diviſible, ſuch as 
a Sum of Money, and that all the Part- 
ners are agreed, ' as to their Portions. 
And if the Thing depoſited was ſealed 
up, it ſhall not be opened, but in pre- 
ſence of all the Owners, that it may be 
delivered to them all together: Bur if 
any of them were abſent; or if there 
was 4 diſpute among thoſe that were 
preſent, the Depoſitary ought not to 


reſtore the Thing depoſited, till Security 


is given him that he ſhall not be moleſted 
by any of the Parties; or till he be Ju- 
dicially diſcharged of his Truſt, by con- 
ſigning the Thing in Court, according 
to the uſual form, that the Judge may 
ſee to the opening, and dividing of the 
Thing depoſited, and take care of the 
Shares ee to the Partners that 
are abſent n. | 


Si pecunia in ſacculo ſignato, depoſita fit, & 
unus ex hæredibus ejus qui depoſuit, veniat repe- 
tens: quemadmodum ei fatisfiat, videndum eſt. 
Promenda pecunia eft, vel coram prætore, vel in- 
tervenientibus honeſtis perſonis, & exolvenda pro 
Fares hæreditaria. Sed etſi reſignetur, non contra 
egem depofiti fiet, cum vel prætore authore, vel 
honeſtis perſonis intervenientibus hoc eveniet : re- 
fiduo, vel apud eum remanente, fi hoc voluerit, ſi- 
gillis videlicet priùs ei impreſſis, vel à prætore, vel 
ab his quibus eoram ſignacula remota ſunt: . 5 
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1. K 1 caſe + of » Thing depoſited iS 
one 229 — 2 — to ſeveral Oo-Heirs, after that 
has ine rm Share, — 

tary becomes inſolvent, or 
ker e Thing withou any Fraud of his 
this Go-Heir will not be bound to di- 
ie Depoſi- vide his Share with his Co-heirs o? For 
: altho what he has received did belong 
9 1 27 2 he all, by 730 it "a in 
e hands o 0 itary, ince 
that Heir received I e Nee 
by his — ws — the Inſolvency 
aha the itary, or Loſs of the Thing, 
N FECT the log of 0 
' N either as an «< of their own 
Negligence, or as an Accident ener 

ing to them. 


= 4 

1 quis img rare gl auri, vel argenti 
— ak maſſa fuerit: 2 
i fiery haeredes, & unus ex The contingentem 


jonem & ſitario acceperit, alter ſu 
Wielt ve alias 2 caſu im tus, r. 


were non potuerit: & poſten depoſitarius in adver- 
fam trit fortunam, vel dolo depoſitum 
9 — ſancimus, non eſſe. chreredi ejus licen- 
jus piite welere quod i ex f qui 
ejus ave u e ex ſua parte con 
ef wid potuit. Quai oo : uod cohwres _— 
communi conſtituto. Ohm cert pecuniæ 
poſitie fuerint. & ſuam partem unus ex hæredibus 
2 nemini veniat in dubium bene cum acce- 


iffe pardem ſuum. l. ul. C. d. 


XIII. 

S Poe the If many 
dejo-Thing, and it be agreed, that one of 

fr L. — © ery one of them ſingle may 
ks back the” the whole Thing that is de- 
be agreed, volited, the Depoſitary will be diſ- 
that any one Charged of his Truſt, b. by reſtoring the 
ef rhe) Thing to the perſon who had right 
call for . ſingly to call for it. And if it is not 
ated to whom the Thing depoſited 
ſhall be delivered, it ſhall be reſtored ac- 


cording to the Rule explained in the 
eleventh Article p. 


r Si duo depoſuerint, & ambo agant, fi 
11 
folidum agere. Sin vero pro parte pro qua corum 
- Intereſt, tune dicendum eft, in partem condemina- 
W 11. 5. F. 4e 


3 i tak 


veterum . 8 — 


ſuum, & ex 


perſohs depoſite the ſame 


ir periſhed by an Accident!. 


| habuerit, & 
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I 
ſitarics of one and the ſame Thing, I e- 
Ach of them ſhall. be bound for t — 
Reſticution of the Whole. For the ot 
B+ er is not 1 
it be and they be 
is aer | By hs one. uber in caſe of 
any Fraud committed by any. one of 
them z neither will the Ackion that 
is 1 ht againſt one of the Depoſita- 
e away the right of ſuing after- 


wards all the ochens * ä 
Thing is reſtored 4. 


The Depoſitary who uſes the Thi 
depoſited, againſt the Owner's wi ener 
commits a ſort of Theft; and he will % 
be liable for all the Damages which the pr a 
Owner ſuffers chereby . 


* Furtum fit non ſolum cum quis intercipiendi 
caſh rem alienam amovet, ſed generaliter cùm qu 
alienam rem invito domino oontrectat: itaque, {i 
creditor pignore, ſive is apud quem res depoſita 8 
en re utatur furtum commitit. H. 6. Hf. de 
oll. que er del. naſe, Qui rem depolitam, invito 
domino, ſciens 3 ue in uſus ſuos converte- 
rit, etiam furti r C. 4% 


If the Thin og.» . 52 the 6. 4 
behoof of the Depoſitary, as if Thing dee 
Goods are left 5 5 him to be ld win for 
that he may keep the Price as Money g. -_ 4 
lent: or it a Sum of Money is given - * 
him on condition that if he meets with 
a Purchaſe, he ſhall make uſe of the 
Money; and it happens that what was 
806 ven him on that condition periſhes 

fore it was uſed, this Depoſitary ſhall 
be bound to make it good, even altho 
For he 
was not a Depoſitary under Obligation 
to reſtore the Thing to the Owner, but 
to ſell it, and to lay out the Money on 
his own Affairs, which changes the 
Nature and Effect of the Depoſitum. 


Si quis nec cauſam nec propoſitum fornerandi 
& tu empturus pradia, deſideraveris mu- 
tuam pecuniam, nec volueris creditte nomine, unte- 
quam emiſſes, ſuſcipere, atque ita creditor quia ne- 
ceſſitatem forte 1 habebat, eric 

te hanc m pecuniam, ut fi emiſſes cre- 
diti nomine obligatus eſſes: — 5c; 


ig. If the 


57 
58 


N v6Y 


8 „ 
i 8 


1 
Fe 


lo eſt eus qui ſuſcepit . Nam & qui rem vendendam 
| — — periculo ſuo rem ha- 
7272 1 


. ord. 
r 

x a One may er Things which are 
2 


2 not ſhewn to a apt, as if one 


ives him in keeping a Coffer ſealed u 
* W und Key, without kb 
ing him know what is in it, whether 
it be Money, Papers, or other things. 
And in this cafe, he is bound only to 
reſtore the Coffer in the ſame condition, 
without re for the 
Things which the Depoſitor may pre- 
tend to have put in it. But if S bor 
ſhewn to the Depoſitary all the parti- 
cular things that were in the Coffer, he 
eughr to anſwer for every one of the 
things which he took charge of *. 


SET. 
Of the Engagements of the De- 
SR bp 

The CONTENTS. 
1. Rar of keeping the Thing depo- 
4 fed. | e 
2. The Charges of preſerving it. ö 
3. The Charges of tranſportation. 
4. Diſcharge of the Depoſitary. 


. | I. 
F the _ finds himſelf ob- 
1. Ex s | 
of _ 1 liged, cit * of the quality 
„ Thing ot the Thing depoſited, or becauſe of 
«pored. ſome event, to be at any Charge in 
keeping it, he ſhall recover. what he 
has laid out. As if, for Example, he 
was obliged to hire a Stable for keeping 


a Horſe, that was left with him in 
truſt a. | 


l This is & conſequence of the nature of a Depoſi- 
tum, which being made only 2 . 8. 


Neſitor, ought to be na ways chargeable to the Depoſitary. . 


Sce the following Article. 


II. 


2. The The Depoſitary will likewiſe recover 
Charges of Whatever he has laid out on the pre- 
r lervation of the Thing depoſited, as if 
4 he has made any Repairs in it: or if 

having in his cuſtody ſome Cattle, he 


| 


bas hee, & the charges of their Nou- 


d Adtione depofiti conventus, fervo conftituto, 
cibatiorum nomine apud eumdem judicem, utiitet 


itur. J. 23. h/ Sumptus cauſi qui ne- 
— tactus eſt, fern — nam tudo eo, 


bonorum. calculus ſubduci let. J. S. in f. F. c. 


See the feverith Article of the third Section of Let. 
— Hiring, and the fourth Article of the third 
Section of the Loan of Things to be reſtored in 


1 


If to reſtore the Thing depoſited, ; The 
Carriages are neceſſary for tranſporting C-»z* © 
it, the Depoſitary is not bound to be ere. 
at the charges, and the Owner is obligß- 


ed to go and fetch it, and to be at the 
—_ ot tranſporting it, if any are 


effary, or to reimburſe the Depoſi- 


try, if he has advanced the Money <. 


© $i in Afia depofitum fuerit ut Rome redda- 
tur: videtur id actum ut non impenta ejus id Hat, 
apud 2 depolitum Git, fed eus qui & poſute. 


J. 12, 


„V. 


Regulation was made, or even before; 
the Depoſitor ſhall be bound to take 
back the Thing, provided it be nor at 
an unſcaſonable time, when the Depo- 
ſitary being able to keep the "Thing 
without any lofs, the Owner cannot 
conveniently take it back. For .in this 
calc, it would be neceſſary to regulate a 
time for diſcharging the Depoſitary of 
his Truſt “. 


* By the ſame reaſon that the Depoſitor is permitted 
to take back the Thing depoſited before the kme, and © 


whenever he pleaſes. See the ſeventh Article of the 
firſt Section of this Title. I. J. 1. S. 36. CF. dee. 
m verbu, ſi hoc voluerit: fi hoc recuſiverit. 


1 


SECT. III. 


Of the E Ow of the Deposit 
tary, and his Heirs, Executor or 


 Admmiſtrators. _ 


The CONTENTS. 


1. The foundation of the care of the De- 
Poſitary. 
2. Care of the Depoſitary. 
3. Fraud, or Negligence near a= 70 . 
4. The ſame. | 
. A Depoſitary negligent of bis ox0# 4 - 
fairs. 
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6. F the Thing of = without the | Depo- 


: Av'emen imching 
m Cars ts e tn the 


Jt that obtrades him 
rages "oy 
Thing depots, and bought it 6- 


to. . 
8 When the Thing may be reflored, in 

h one of many places. 

is Emecutor or Aeminiftrator of; the 


13. ER dai eee 


752. 
1 675 


bed. 


wg "HE Depoſitary being obliged to 
ths keep the Thing — with 
the him, he is by conſequence bound to 
Y take ſome care of it*. But becauſe he 

does this ſervice for nothing, and only 


1 his condition is diſtin- 


3 that of other perſons, who 
1 advantage have in aver 
n — to ot 
e 
hires, is 
cd to the —— Blow? 


om of qual e dial 
l. 1. F. 4. 


| Fg II. 

: The Depoſi is bound to take the 
4. 59 i-ſame care of the Things depoſited, that 
. he does of his own. And he would be 

unfaithful to his Truſt, if he were leſs 


careful of them than of what belongs 
to himſelf b. 


+ oo ot in depo- 
ſito prieſtat, fraude non carct. Nec enim, falva fi- 
de, minorem iis, quam ſuis rebus, diligentiam 
præſtabit. en 7 


. 


;. Fraud. If the Depoſi | ſuffers the Thing 
Negligence 22 to be loſt, to periſh, or 
nau d. ln ſpoiled, thro any Fraud or Knay 
thro' any Fault or Negligence o 
that cannot be excuſed, he ſhall. ro 
bound to make it good © : And the Fault 
will be of this nature, if it is ſuch as 
the Depoſitary would not have readil 


fallen into, according to his uſual Ma- 
nagement of his own Concerns d. 


© Dolum folum, & latam culpam, fi non aliud 
PE! * præſtare debuit. J. 1. C. depoſ. 


of 
the Depoſitary, | the ** des | 


ſenſe 2 


r by an Accident, which cannot be im- 


r 
= ans 10 2 0 precautions 
. 1 ſuch as 
e under Lock and Aa 


* 1 I 


1 fo 
Cov And 
reſtitution 
xii to, 12. See 


0 


"" 
* 


If the Depoſitary i pad of a5. 4 


weak Ju or a Minor without / negi- 
experience, or one that is negligent ins" 1 


his own Affairs, ſuch as a Prodigal; he — 
who has = gap N. in the 


hands of ſuc tary, cannot re- 
quire of him the Gow ſame care that a dili- 


gent and careful perſon would take of 


it. And if the oſited 
thro' any fault ng do e xy pen 
was not FIT to rn the Depoſitor 


ht to blame himſelf for * Cho- 
fn ch a Depoſitary. I” 
4 Si non ad eum modum quem hominum 


natura deſiderat, 1 e Ex 


eo ſolo tenetur ſi quid dolo commi 


autem nomine, il eſt, deſidiæ, —— 2s non 
tenetur. Itaque ſecurus eſt qui purum diligenter 
cuſtoditam rem furto amiſerit: quia qui genti 
amico rem cuſtodiendam tradit, non ei, ſed ſua fa- 


cilitate id imputare debet, F. 3. GE ne 


contr. obl 
We 


ought not w dif 


the loſſes which 
Negligence. 


. | OO 
If the Thing depoſited happens to be g. If the 


loſt, or periſhes, whether thro? its own Thing gs bf 


Nature, as if a Horſe, altho' he be who : 


kept, makes his eſcape and is loſt; e : 


puted to the Depoſitary, he ſhall be diſ- 


arged, by reſtoring whatever remains 
5 Thing depoſited 8. 


Si incurſu latronum, vel alio fortuito caſu, or- | 


)Y namenta depoſita apud interfectum perierint, de- 
trimentum ad har ejus qui depoſitum accepit, 


ui dolum ſolum & latam culpam (ſi non aliud 
iter convenit) præſtare debuit, non 


J. 1. C. depof. v. l. 12. H. 3. I. 14. f. 1. eod. Ca- 
6 725 bHAEE 
TV. »Fo 


S x 


0 D 
n AT. bg dig 35a * bis 


8 i odo per cum factum pon ef. ie 
; Si eotneftuin  beltia, Geferat ad eum 
n Uſt, & hon feſtituet. "Exod. Xxii. 13. 


VII. 


Are If becauſe of ſome conſide- 
ment touch ration, it has been —— what the 
ing thequ+- Depolitary ſhall be bound to, his En- 
275 „ gagement ſhall be to him in place of a 
4 And he ſhall be bound to anſwer, 
— either for what ſhall happen for want 
of the care which he promiſed to take, 
or for the Exents which he hp hire 
himſelf withal. For rhe Thing would 
not have been entruſted with him but h. 
upon this condition b. 


4 


1181 


Si convenit ut in o d culpa præſtetur. 
rata eſt 'conventio. contractus enim ex con- 
ventione accipiunt. L 1.4.6. f. #1 d.1.$. 


7 oh de reg J. 1. C. depeſ. Si quis pa ' 
fit, 2 Se omne periculum præſtet, 
Pomponius ait, pactionem valere: nec quaſi contra 
* for mam, non eſſe ſervandam, J. 7. J. 15. F. 

Sepè evenit ut res depofita, vel nummi 


— ſint ejus apud quem deponuntur. Ut puta, 
== convenit. J. 1. f. 35. F. depoſ. 


| Vl." 
If the Depoſitary not being deſired, 


offers of his own accord to take care 
of the Thing depoſited, he ſhall be ac- 
countable not only for what he docs 
fraudulently, and for groſs Miftakes, but 
likewiſe for other Faults. For the De- 
poſitor might have choſen another De- 
poſitary that would have been more 


careful. But this Depoſitary ſhall not 
be anſwerable for what "way ha 


without his fault thro? ſome Accident i. 


' Si quis ſe depoſito obtulit, idem Julianus ſcri- 
bit, periculo ſe depoſiti illigaſſe: ita tamen non LA 
lum dolum, fed etiam culpam, & cuſtodiam p 
ſtet, non tamen caſus fortuitos. oY 37.1, p 4 
2 


8. 4 Deyo- 


hunſelf. 


IX. 


9. of th If the Decofitiry having fold, or o- 
7 therways alienated the Thing depoſited, 


the Thing TECOVETS it again and keeps it as a Depo- 


depojaed, fitum, he ſhall be accountable thereafter 
and bought not only for what he does fraudblent! 

1 again. and for io Err ors, but alſo for che 

| leaſt Faults he commits, as a puniſhment 


of his former Knavery in ſelling the 
Thing]. 


' Si rem depoſitam vendiaini, eam 


defniſti in cauſam depoſiti: etiam fi fine ER 5 
poſtea perierit, teneri i 1 ia ſemel dolo 
teciſti, cum venderes. 1. §. 25. . depoſ. 


X. 


10. If the. If the Thing depoſited being demand- 


Dee ed, the Depolitary who is able to reſtore 
Vol. I. 


reſtored 1 it in time this Lols not being 
an effect of his 


other Papers, it is neceſſa 


* * 


„ My Sch. 


T5 
'W Mm ake delavs to re 


for the len for the 
Mew ile for the 


it delay to do fr *. ay 


kim af deere bur 
* Fuults s 


Accidents fil out. after the 
time of the lo ans Bur if the 
Thing es rhro* its own Nature, 


'withour aby accident, and if | i would 
have petifhied altho' che 55 Depoſſtary had 


bei is not acc 
able for it”. 


" Depolitum, eo die quo depoſiti acturn fit,  pe+ 
25 ejus apud quem Dun tuerit, eſt, ii ju- 
dioſi accipiendi teryporg potuir id redere rous, nec 
reddidit. I. 12. f. 3. F. . See the third Artic 
of the wer th on ot; the Contract ot Sale, and 

tticle of the fourth Scction of the Ti- 
* 7 Damiges occalioned by Faults. 

S fuk naturd res ante rem judicztam intercide- 
Tit, veluti 6 homo mortuus fuerit, Sabinus, & Cal- 
Rus, abſolvi debere cum quo actum eſt, dixe- 
runt: quia quum At naturalem interitum ad 

pertinere: nigh, cl cum interitura £6 ca 
res, & < reſtituta eſſet actori. HEE 
See the ſame third Article of t enth LY 
of the Contract of r 


Altho' the Thing Pery thro? its own Nati 
5 e by the — whether t 

t ought to hed. For i 2 
N 4255 . 2 5 + at 15 time of t 
mas, the e ſold it, as me 
4 Horſe depot 72 * the delay being witheu: 
an ut cauſe, it AF (5 einher Knavery, or a Faule 
in the Depo/:tary that was able to reſtore it, which would 


make him anſwerable for the Loſi, Si forts diſtractu- 
rus erat petitor, ſi accepiſſet, moram es debere 
ſtari: nam fi ei N diſttaxiſſet: & pre- 


15. H. alt. F. de rei wind, 
XI. 

If it is agreed that the Thing depoſited 1. 11, 
ſhall be reſtored in any. one wm many he N 


places, the Depoſitary ſhall have the 29 & e. 
— of the place o. 


tium effet lucratus. / 


ny one of 
Si de pluribus locis convenit, in arbitrio ejus ,, act wy | 
eſt, quo loci exhibear, . f. 5. 1. F. def | 


XII. 

The Executor, or Adminiſtrator of 12. Exc 
the Depoſitary is accountable for the wr, o A. 
deed of the deceaſed, even for the Fraud —_ rator 
which he has been guilty of p. | © la 


poſctary. 
? Datur actio depoſiti in hæredem, ex dolo de- 
functi in ſolidum. . 7. G. 1. F. debe. 


XIII. 


If after the death of the De oſita If ot 
his Executor or a being wy A 
ignorant of the Truſt, ſells the hing e 
depoſited, believing it to be a part 5 r 


e Succeſſion as if it happen that the ;a,y Vl, 

Memorandum which the Det poſitary had the Thing 
made to diſtinguiſh the Thin depolited & epo/ ted, 

from his own, being Thing up with 


in the mean 
while to ſell ſome of the oveables, and 


the T hing * ited chances to be a- 
U mong 


fiared in a- 


the Detoſi 
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ed as if it was a Horſe, who f 
E 

old, the perſon w 
kim having perhaps neglected to take 


vel pecuniæ Wes 7 parte quam. 
: wr rn: C. 


away 3 this vent would be . 


Foe reſtitution of the pag. 


15 always the Price whic 

wy nr he 0130 it 4, 

tor would nevertheleſs re- 

ight of claiming p 
ſocver he ſhould find it. 


4 Quia autem dolus ann 
Er 
ram, com it, 
2 an teneatur ook iy gr 
non fecit, non tenebitur de re. . 
de pretio teneatur, quod ad eum pervenit ? Et ve- 


rius eſt teneri eum. Hoc enim ipſo, dolo facit, | 


* ad ſe pervenit, non reddit. 
oy Ahab? — 
it Fendi, Actiones ſuas tantummodo præ- 


ſtabit. I. 1. C. ar. & I. 2. 
1 ns fr dere bn e 


tor, or | . © For there ma A forks com 
1 4 3 
not on ending In th 

Thuff ; ſmece ono þ = d of the de- 
ceaſed, as has been ſaid in the foregoing Article ; and 
that the —_— was obliged to diſtinguiſh the Thing 
depoſited from his own by ſame mark, or ſome memoran- 
dum. Thus, it to be by the circumſtances 

the quality of the „ and of the Thing depoſited, 
of the conduct of the Depoſitary, and his Executor, 


ture, that we ought to judge of _ 
Depoſrtary's Executor, or Admini 
Bic to be ronarked mn he Lew q quoted on this foci 
tle, that altho it diſcharge; the Execute, of Admini- 
fra of him who had a Thing, if tie ſaid 
Executor, or Adminiſtrator, had fold it, in the + ge 
1 the Executor and Ad 
yet we have not ſet down thir Rule in in the 
„ Things to be reſtered in $ For 
=. the Depolitum is only for the be of the De- 
Poſitor, the Loan of CRT ** is barely for the ad- 
vantage f the Borrower this reaſon it 
70 be juſt that this vs nll fo upon the Executor, or 
ÞAdminifirator of the Borrower, rather than on de Zan 
er. See Exod, xxii. 14. 


XIV. 


14.4 Thing The Depoſitary cannot detain the 
—_ Thing depoſited with him, in compen- 


does not en- 


ſation of what the Depoſitor owes him 
even altho? it were another Depoſitum 
but each e p ry ſhall be obliged to 
reſtore the Thing depoſited with him r. 


* Siquis vel pecunias, vel res quaſdam i” 17 
G it titulum, eas volenti * uit, 
reddere illics modis omnibus compellatur : nullam- 
que compenſationem, vel deductionem, vel doli 
exceptionem opponat, quaſi & 1 quaſdam contra 
eum qui depoſuit, actiones per ſonales vel in rem, 
vel hy pothecariam prætendens: cum non ſub hoc 
modo depoſitum receperit ut non conceſſa ei reten- 
tio * & contractus qui ex bona fide ori- 
2 


| * gf the Property, or Poſſeſſion of 


; *, "Tt Poe, n 
The © 0 N 4 8 E N T 8. 
1. Dafs tion of a Sequeſtrater by cone 


of Parties. 

2. Ever) one of thoſe who have named the 
© Fequeſtrator, may oblige him to 
the diſcharge of bis Truft. 

3. Difference between 4 Depoſitary and 

. @ Sequeſtrator. © 
4 The Sequeſtrator's Poſſeſſion, and its 
. 
. The Sequeſtrator muſt account. 

6. Diſcharge of the Sequeſtrator. 

7. Rules 6p Depoſitum, which may ot 
_— 10 Sequefiration. | 


| J. 3 
HE > by eokifont of 1. Definiti- 
Parties, is a third perſon choſen by m of 4 e. 
two or more perſons, to keep as a De- —_ 
pofitum a Moveable or Immoveable Pri. 


is controycrted among them : and 


to reſtore it to the perſon who ſhall be 


acknowledged to be the true Owner. 
Thus every one of them is conſidered as 
if he alone had depoſited the whole 
Thing. Which diſtinguiſhes ſuch De- 
ee from thoſe Who depoſiting a 

hing that belongs to them in com- 
mon, have only cach of them their 
Share in it *. 


* Licetdeponere tam lures, quam unus poſſunt: 
attamen, apud Eden none plures deponere 
poſſunt. Nam tum id fit, cam aliqua res in con- 
troverſiam deducitur. Itaque hoc caſu in ſolidum 
unuſquiſque videtur depot Quod aliter eſt, 
cum rem communem plures deponunt. J. 17. . 
depoſ. proprie in ſequeſtre eſt depoſitum, quod a 
pluribus in folidum, certa conditions cuſtodiendum, 
reddendumque traditur. J. 6. . cod. 


II. 


While a Thing is under Sequeſtration, 2. Even 
each of the perſons who have depoſited 9 of the 
it, is conſidered as capable of being de- — 
clared the Owner of it. And this gives ge be 


them all, and every one of them in parti- 83 
cular, a right to ſee that the Sequeſtrator Ige him . 


carefully perform the Truſt which he is 


bound to by his n whether it ben 


1891 


r 


3 


e Deeost1 
in preſerving the Thing; or if it is 
| Houſes or Lands that are depoſited, in 
repairing and cultivuting them®. 
» Ttaque hoc caſa in ſolidum unuſquiſque vide- 
tur depots, — Ars eſt, — 01, wit 
nem plures deponunt. J. 17. F. depoſ. In 


__ 


% 


+1 TT 
3- D. Sceing the perſon into whoſe hands 
n piece of Ground is ſequeſtred is 
mm... bound to cultivate it, and to take care 
gary "and a of it; this kind of Depofitum 1$ not uſu- 
S-qurfira- ally gratuitous. But the Sequeſtrator is 
* allowed a Salary, beſides his Expences, 
tor the time and pains he beſtows on 
the Execution of his Commiſſion. And 
this diſtinguithes 1 from a 
bare Depojizum, Which ought to be gra- 


tuitous, and obliges the Sequeſtrator to 


the ſame care that he is bound to who . 


undertakes a Piece of Work to be 
| done e. | : 


© $f quis ſerrum cuſtodiendum conjecerit forts 
in piſtrinum, fi quidem merces intervenerir cuſt 
diæ: puto eſſe actionem adversus piſtrinarium ex 
conduQto, J. 1. f. 9. F. depoſ. See the cighth Sec- 
tion of the Title of Letting and Hiring. 


IV. 


4. The S-- While a Thing is depoſited, the 
queſra19r5 Owner retains the Poſſctiion, and his 
| 3 Depoſitary poſſeſſes for him. And in 
fea. Sequeſtration, the Poſſeſſion of the right 


Owner reniains in ſuſpence; for it can- 
not be ſaid of any one of the pretenders 
to the Thing ſequeſtred, that he poſ- 
ſeſſes the Thing, {ſince on the contrary, 
65 are all of them diveſted of the Poſ- 
ſeſſſon. But becauſe the Sequeſtrator 
Lone the Thing only in order to pre- 
erv 


ve it to the perſon who ſhall be de- 


clared the true Owner; this Poſſeſſion, 
after the controverſy is ended, will be 
conſidered with reſpect to the Owner, 
as if he himſelf had always poſſeſſed it. 
And this Poſſeſſion will be allowed a 


: good Poſſeſſion to eſtabliſh a title by 


reſcription 4. 


Rei depoſitæ proprietas apud deponentem ma- 
net, {ed & poſſeſſio: niſi apud ſequeſtrem depoſita 
eſt. Nam tum demum ſequeſter poſſidet: id enim 


agitur ea depoſitione, ut neutrius poſſeſſioni id tem- 


pus procedat. l. 17. F. 1. F. depoſ. Intereſſe puto, 
qua mente apud ſequeſtrum deponitur res. Nam 


11 omittendæ poſſeſſionis causi, & hoc apertè fue- 


rit approbatum, & uſucapionem poſſeſſio ejus par- 
tibus non procederet. At ſi cuſtodiæ causa depona- 
tur, ad uſucapionem eam poſſeſſionem victori pro- 
cedere conſtat. I. 39. F. de acg. vel am. Poſſe]. 


| V. 
5 OW After the controverſy is ended, the 
SN Sequeſtrator is obliged to account to the 


ct. Perion who is adjudged to be Maſter, and 
. | : 


vnt/ IIt. 7! 


D 

to reſtore to him the Thing Cqueſtro 

ted, with the Fruits, if it produces any, 

he being paid his Salary, and his Ex- 
* This it an effential condition of this kind 

5 
who ſhall be declared the r: 27 
depoſiti actio competit. . 


$: . depof. 
If the rator is defirous to be 6. Di/- 
diſcharged of his Truſt, and the perſons e & 


who named him, or any one ot them 3 
docs hot conſent to it, he ought to ap- 
ply himſelf to the Judge, and to get 

them all to be cited in order to name 
another perſon in his room. For he 

having accepted a Commiſſion which 

has divers conſequences, and which 
oughr to have laſted till the Controver- 

ſy was ended; he ought not to be diſ- 
charged without juſt 'cauſe*. 


Si velit officium deponere, quid ci fa- 
ciendum fit. Et ait Pomponius: adire cum præto- 
rem oportere, & ex ejus authoritate denuntiatione 


facta his qui eum 1 ei rem teſtituendam 
qui præſeus furrit. Se] hoc non ſemper verum 
puto: nam 2 non eſt permittendum, offi- 
cium quod ſemel ſuſcepit, contri legem depoſitio- 
nis deponere: niſi juſtiſſima cauſa interveniente. 


| VII. 1 A 
We may apply to Sequeſtration the 7. Rules of 
Rules of a Depoſitum, which have any _— 
relation theretos;. b be ap- 
In ſcqueſtrem i. atio competit. J. 5. liel, to Se- 
Cc 
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. 
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Of a Neceſſary Depoſitum. 
The CONTENTS: 


1. Definition of a Neceſſary Depoſitum. 
2. This Depoſitum is by agreement. 
3. The duty of the Depoſitary in a Neceſ- 
ſary Depoſitum. | 
4. The Rules = other Depoſitums may be 
applicd to this. 41 


I. | 
, Neceſſary Depoſitum, is that of 1. Def 
A Things which are ſaved in a Fire, n of 4 
an Earth —5 or Shipwrack; in an In- — 4 
curſion of Robbers, a Tumuk, or any tum. 
other ſudden and accidental Occaſion, 
which obliges the Owners to put what 
they can ſave into the hands of the firſt 
—— they meet with, whether it be 
eighbours, or others *. eee 
U 2 Meritò 


— 
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the 
hings to the with hind 
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3. The d "Hs wh hom a Thir is depoſited 
* Hei n 


to his 1 or rather more than 
5 wan; not only fo 
the compaſſion which the occaſion of 
this Depoſitum dem but becauſe of 
the Neceſſity which puts the Thing, in- 
to his handy the Owner not being at 
| uſe another Thing e. 
And if he fails to reſtore the d 
fited, or miſbehaves in his Truſt, it 
1 zs for the Publick Good that this in ide- 
6 liry ſhould be rev and reſtrained 
by ſome Puniſhment, ſuch as the Judge 


ſhall think fit to infliÞ Ko to 
the circumſtances ©. 


0 2 ait, quod neque tumultus, inceh- 
ue ruinæ, neque naufragii cauſa tum 
2 ex earum autem rerum quæ ſt 
comprebenſæ ſunt, in i in duplum judi- 
Goes J. 1. F. 1. F. depoſ. Hæc autem ſepara- 
tio cauſarum 1 rationem habet. Quippe cùm 
quis fidem , nec depoſitum redditur, conten- 
tus eſſe debet ch ig cum vero extante neceſſitate 


deponat, creſcit perfidiz crimen, & publica utilitas 
4g eſt Rv ns wo reipublicz cauſa, J. 1. 


ef eaſed of the double, 
2 are arbitrary in France, we have 


proper ſt dewn here this Rte in the mane 
DN 


_ 


IV. 
ct tos: We may apply to this kind of Depo- 
of otherDe- ſitum the other Rules which have been 
a explained under this Title, according as 
plc wa to they have relation thereto ©. 


© It will be caſio 19 difrwn among the Rules of this 


Title, thoſe that are applicable to a Neceſſary Depoſi- 
tum. 


and frequent uſe: ſo that we ſee 


_ are able to make by their Induſtry 


without exception. 


. 


17 ITLE ym. 
of PAR TNE Ke 


— Dares — in 222 72 — 
thoſe who. ha to be linked af, and 


gether eir Wants, os.” os 
among NG. different 
- proportioned to the 
— them one to _ 
ther. And the different ways 
which dn Wan e th thee fol 115 
ther, this of Partnerſbip, which ſhal 


the ſubject of this Title, is of neceſſary 


Partnerſhips, and thoſe of many ſorts. 
The Origin of this kind of Union 
N from the Nature of certain 
of certain Commerces, and o- 

— Affairs, which are of fo. large an 
. that they demand the Union, and 
plication of many perſons. It is this 
a 1. engages Men to erect Compa- 
nies for carrying on N 5 am-evcoingy for 
Trading in Fore Countries, for 
Farming the Ki enues, or thoſe 


of particular * and for 

other Affairs of ſeveral kinds, pro. — 
as they demand the united Labour, In- 
duſtry, Care, Credit, Purſe, and other 
Aſſiſtance of many perſons. And the 
uſe of theſe kinds of Partnerſhip is to 
facilitate the Undertakin the Work, 
the Trade, or other Affair for which 
the Partnerſhip is contrafted : and to 
ſecure to every one of the Partners out 
of the Share which he has contribut- 
ed, in conjunction with his Co- Part- 
ners, ſuch Profits and Advantages as 
none of them could be able to make by 
themſelves. 

This firſt ſort of Partnerſhip is limited 
to certain kinds of Affairs, or Commerces; 
but there are others, where the Part- 
ners enter into a community of all that 


Labour. There are likewiſe ſome 
Partnerſhips, where the Partners 
to a reciprocal communication of all 
that they may acquire, by Donation, 
Succeſſion, or otherways. And there 
are ſome where the Partners agree to a 


Community of all Goods whatſoever 


Theſe are the ſeveral ſorts of Part- 
nerſhip which differ from one another 
according to the Intereſt and — 

c 0 


# 


z 4.3 
7 | 1 A 


number of Partnerſhips, the Unions of 
perſons that have any Thing, or any 
Affair in common, indep tly of 
their will, ſuch as Co-heirs, the Lega- 
tees of one and the fame thing, and 
thoſe who thro' other cauſes chance to 
have ſomething between them thar is 
not divided, or ſome Affair belonging to 
them in common without any agree. 
ment. For theſe ways of having a 
Thing in common, are quite of ano- 
ther nature than Partnerſhip, which is 
formed by conſent, and they ſhall have 
a place among the Matters to be treated 
in the ſecond Book. 


. 
* * 
2 


—— 


1 


TRCT. L 
Of the Nature of Partnerſhip. 


t. Definition of Partnerſbip. 

2. The L N of Partners in the common 
Thing. | | 

3. Shares in the Gain or Loſs. 

4. Theſe Shares are equal if nothing is 
ſaid to the contrary. 


2 the Loſs. 
6. Difference of Contributions, and of 
_ Portions. | 

7. Equality of Shares, notwithſtanding 
the difference of Contributions. 

8. Inequality of the Share of the Gain, 
and of the Share of the Loſs. 

9. One 55 the Partners diſcharged of all 


oſs. 

10. Fraudulent Partnerſhip. 

11. Unlawful Partnerſhip. 

12. Difference between Partnerſhip, and 
other Contracts, as to the extent of 
the Engagements. | 

3 

1. Defniti- ] Artnerſhiip is a Covenant between 

on of Part- | two or more perſons, by which 

wap. they join in common, either their whole 

Subſtance, or a part of it : or unite in 

carrying on ſome Commerce, ſome 

Work, or ſome other Buſineſs, thar 

they may ſhare among them all the Pro- 

fit, or Lok, which they may have by 


into Partnerſhip. 


* Societates contrahuntur, ſive univerſorum bo- 
norum, five negotiationis alicujus, five vectigalis, 
five etiam rei unius. J. 5. F. pro ſocio. Qua coë- 
untium ſunt, continud communicantur. I. 1, in f. 
F. cod. Sicuti lucrum ita damnum quoque com- 


6f the Perſons who join in them, that 
we ſhall treat of this Title. 
We t not to ſet down in the 


The Share of the Profit regulates that 


Lofs, it 


the Joint Stock which they have put 


. Of ParTxenaure. Tit. 8, Sect. 1. 149, 


5 


mune eſſe 1. 2. . 1. in f. rod, Societs 
cùm contrahitur, tam lucri, quim damui commu- 


8 II. 


The Things or Affairs that are in 2. Tie 
common among Partners, belong to e- e of 
very one of them, for the Shares that . n 
are allotted to them by their Cove-x;,,_ 

nant”, 


d Ut fuerint partes ſocietuti adjectæ. J. 29. F. 
Fro ſoc, 


III. 


The conſequences of the Partnerſhip, 3. Shares » 
ſuch as * the Gain, the Gain, or 
the Loſs, regard every one of the Part- L. 
ners, in proportion to the Share they 

have in the Stock, or according as they 

have agreed among themlelycs e. 


« Sicuti lucrum, ita damnum quoque commune 
eſſe oportet. [.52. $4 Fe. pro ſoc. Ut fuerint par- 
tes ſocietati adjefte. l. 29. eud. | 


| BY... | 
If the Portions of Loſs and Gain have 4. The/e 
not been adjuſted by the Covenant, Shares are 
they will be Equal: For if the Part- _ f 
ners have made no diſtinction which fa * 
gives more to one, and leſs to another, cur. 
their conditions not being diſtinguiſhed, 
the condition of every individual Part- 
ner ought to be the ſame with that of 


the others d. 


gi non fuerint partes ſocietati aljectæ, hs 
eas eſſe conſtat, J. 29. F pro ſoc. F. 4 inſt. Nor, 
Wn V. © 
Altho' the Partners have not expreſly 3. 1 
marked, both the Portions of the Gain, Share of the | 


and thoſe of the Loſs, yet if the Por- Te , 
tions of the Gain have b 


h ö 
een expreſſed, 2 4 


thoſe of the Loſs will likewiſe be re- 
gulated on the ſame foot. And if, with- 
out ng ay thing of the Gain, or 
ſufficiently expreſſed what 
every one has put into the common 
Stock, the Portions of the Gain and 


Loſs, will be the ſame with thoſe of the 
Stock ©, | 


* Nlud expeditum eſt fi in una cauſa pars fuerit 
expreſſa (veluti in ſolo lucro, vel in ſolo damno) in 
altera verò omiſſa: in eo quoque quod prætermiſ- 
ſum eſt, eandem partem ſervari. 5. 3. inſt de ſociet. 


VI. 


Seeing the Partners may contribute 6. Dife- 
differently, ſome more, and others leſs 751eofCon- 


of Labour, Lys Credit, Favour, *” we 
I 


1 and of Per- 
Money, or other Thing, it is free for hgh 


them to regulate in an unequal manner, 
their Portions, or Shares, according as 
every one ought to have his condition 

2 more 


- N n e 
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(> 
by 


Ut non vue ex Xquis 
iter plus operæ, in- 


- 


L 


erat, I. 80. F. pro foe. 


+ 


„ Equally It is not neceſſary for the Equality of 
ale, Shares of the Partners in che Profit a 


o 


not witl - 


flanding the 


rifing from the Partnerſhip, that all their 
Contributions ſhould be Equal, that 


— Ss very one ſhould furniſh as much Mo- 


9, 


ney, as much Induſtry, as much Credit, 


as every one of the other Partners. But 
according as they contribute differently, 
one more Money, another more In- 


luſtry, a third more Credit; their con- 


dition may be Equal, by the Equality of 


the Advantages ariſing, from theſe diffe- 
rent Contributions. And very often it 


is agreed, and with Reaſon, that one of 
the Partners ſhall contribute only his 
Induſtry, and the other all the Stock, 
and that nevertheleſs the Profit ſhall be 
equal, becauſe the Induſtry of the one 
is worth the Money of the others. 


8 Ita coiri poſſe ſocietatem non dubitatur, ut al- 
ter pecuniam conferat, alter non conferat ; & ta- 
men lucrum inter eos commune fit. Quia ſæpè 
cps alicujus pro pecunia valet. F. 2. If. de ſociet. 
.1. C. cod. 5 | 

Societas coiri poteſt, & valet etiam inter cos 
qui non ſunt æquis facultatibus, cam plerumque 
pauperior opera ſuppleat, quantum ei per compa- 
rationem patrimonu deeſt, /.5.F. 1. F. pro ſoc. 


VIII. 


This is another effect of the Inequa- 


liry of the lity of the Contributions, that two Part- 
Share of the ners may agree, that the one ſhall have 


Gain, A 


nd 
a greater ſhare of the Profit, than he 
7 => ſhall bear of the Loſs; and that the o- 


ther, on the _ ſhall beara greater 
part of the Loſs, than he ſhall have in 
the Profit. And thus, for Example, 
the Partners may agree that one ſhall 
have two Thirds of the Profit, and 
bear one Third of the Loſs, and that 
the other ſhall have one Third of the 
Profit, and bear two Thirds of the 


Loſs. Which is to be underſtood in 
this manner, that in caſe in ſeveral Af- 


fairs of the Partnerſhip there be Gain on 
one fide, and Loſs on another, thar is 
only reckoned to be Gain, which ſhall 


remain clear after all the Loſſes are de- 
ducted b. | 


Ra, wa 0 15 8 
» 
ut ad Titium lucri 


** * * 
7 * d 5 8 2 # lt 2 
N * * | 


conventio ? Quintus Mutius contra naturam ſocie- 

titis talem pactionem eſſe exiſtimavit, & ob id non 
eſſe ratam habendam. Servius Suipitius, cujus ſen 
tent ia praevaluit, contra ſenſit. Quia eps quorun- 


+ 1 ita pretioſa eſt opera in ſocietate, ut cas juſtum 


122 1 in ron 3 5.2. 
in . rie. 4 ©. * pro tarnen ita in- 
lic . alia re lucrum, in alia dam- 
num illatum fit; compenſatione facta, ſolum 8 
ſupereſt intelligatur lucio effe, F. 2. fl, de focier.. 
Neque lucrum intelligirur niſi omi damno | 
neque damium niſi omni lacro deduRo. d. I. 30. 


4 IX. 8 4 


3 8 ng by * ; 5 
, ma thePartrers 
likewiſe juſtify the Covenant by which - cles 


rent Contributions of the Pa 


it is ſtipulated, that one of the Part- 
ners ſhall have a ſhare of the Gain; and 
be altogether free from Loſsz becauſe, 
for Example, of the uſefulneſs of his 
Credit, his Favour, his Intereſt, or of 
the Pains which he takes, the Journeys 
which he makes, and the Dangers to 
which he expoſes himſclfi. For theſe 
Advantages which the Company reaps 
from him, compenſate that which the 
Partners grant him, by freeing him of 
the Loſſes. And he might very law- 
fully have refuſed to engage himſelf, ex- 
cept -on this condition, without which 
he would not have entred into the Part- 
nerſhip, which perhaps could not have 
been ſettled and managed without him. 
But the Share which this Partner ſhall 
have in the Profits, is to be underſtood 
only of the clear Gain that remains, af- 
ter deduction of all the Loſſes out of 
the Profits of the ſeveral Affairs of the 
Company, as has been ſaid in the fore- 
going Article). + IH Fee 


Contra Mutii ſententiam obtinuit, ut illud 
quoque conſtiterit, poſſe convenire, ut quis lucri 
m ferat, de damno non teneatur. Quod & 
ipſum Servius convenienter fieri exiſtimavit. F, 2. 
inſt. de ſociet. Quia ſepè quorundam ita pretioſa 
eſt opera in ſocietate, ut eos juſtum ſit conditione 
meliore in ſocietatem admitti. 4. 5. 2. Ita coiri 
ſocietatem poſſe, ut nullius partem damni alter ſen- 
tiat, lucrum vero commune lit, Caſſius putat, quod 
ita demum valebit, ut & Sabinus ſcribit, fi tanti 


ſit opera quanti damnum eſt. Plerumque enim 


tanta eſt induſtria ſocii, ut plus 1 eee 
uam pecunia. Item fi ſolus naviget, ſi ſolus pe- 
n periculo ſubeat ſolus. I. 29. F. 1. f. 
ſoc. | | 
| | Quod tamen ita intelligi oportet, & c. See this 
text as it is quoted on the preceding Article. 


X. 


All Partnerſhips in which there is any 10. Frau- 
condition that is contrary to Equity and 4##:Part- 
* could nerſhip. 


Honeſty, are unlawful. As if it 
be agreed, that the whole Loſs ſhould 
fall upon one of the Partners, — 

3 1s 


= 


OF PARTNERSH1P. Tit. 8. Se&:2. rot 


1. Difference between having a Thing in 


chat the hole Profit ſhould go to the 
* 
Share of the Loſs v. 


na contraria eſt i; & dolo. J. 3. J wit. f. pro 


ter verd nullum lucrum, fed damnum ſentiret. 
iquiſſimum enim genus ſocietatis eſt ex qua quis 
damnum, non etiam lucrum ſpecdet. J. 29. . 2. f. 
l. 
1. bus · We cannot enter into Partnerſhip, 


3 except it be of a Commerce, or other 


Thing, that is honeſt and lawful. And 
all Parpnerſhips contrary to this Rule, 
* Si maleficii ſocietas coita fit, conſtat nullam 
eſſe ſocietatem. Generaliter enim traditur rerum 
inhoneſtarum nullam eſſe ſocietatem. 7.7 pro 
foe. (ſocietas) flagitioſæ rei nullas vires . 
8 _ Delictorum turpis, atque 

| communio eſt, J. 53. F. pro ſocio. 

. 

. Dife- The Contract of Partnerſhip is in 
. this different from other Contrathh, that 


tween Part- 


an one of the other Contracts hath. 


aber Cen- 103 er limited and regulated 
icul 


trads, as e by its p ar Nature; whereas Part- 
the Extent nerſhip has a | Extent to the En- 


of the En- oagements of the different Affairs, and 


emen of the ſeveral Covenants into which the 


Partners enter. Thus, their Engage- 
ments are general and indefinite, ſuch 
as thoſe of a Tutor, or of one who un- 
dertakes the Care of another's Concerns 
in his abſence, and without his know- 
oe o. And likewiſe Honeſty and fair 

ing have in this Contract an Extent 


proportioned to that of the Engage- 
mentsP. 


. 2 generalia ſunt, ( bonæ fidei rung veluti 
pro ſocio, negotiorum geſtorum, tutelæ: five ſpe- 
cialia, veluti mandati, commodati, depoſiti. J. 's. 


F. pro ſoc. See the beginning of the ſecond Secti- 
on of Tutors. 


In ſocietatis contractibus fides exuberet. J. 3. 
C. pro fe. ora 


| SGI IA Þ 


8 E C T. I. | 
In what manner Partnerſhip is con- 
traffed. | 

The CONTENTS. 


t. Partners ought to chuſe one another re- 
ciprocally. 


Partner, without his bearing any 


common, and being in Partner- 


3. Ide Heir, or Executor, bf a Partner, 
tt not a Partner. 


fit, ipſo jure nullivs mant oft. On fides bo- 4. II cane be flipelated, that the Iloirs, 


or Executors, ſhall be Partners. 


5. The Partner of one of the Partners, 


is not in Partnerſbip with . 
others. of 
6. Partner ſbip may be contracted withou 
© IFriting, and which way. | 
7. Of thoſe who buy a Thing together. 
8. The Partners are at liberty to enter 
into all manner of lawful Pats. 
g. Pads concerning the duration of the 
Partnerſhip. _ 
10. Penal Clauſes. 5 
11. Patts for regulating the Shares. 
12. A Gift under colour of a Partnerſhip. 


J. OY 


TYArtnerſhip cannot be contracted, 1. Tartu 
but by the conſent of all che Part- 6 * 

» , Mme one 
ners, who ought reciprocally to chuſe, „% ... 
and approve of one another“, in order gn 
to form among themſelves a Tic, which 
is a kind of Brotherhood b. 

- Conſenſu fiunt obligationes in emptionibus, | 
venditionibus, locationibus, conductionibus, focie- 
tatibus. J.. de ob. ex c,. | 

Societas jus quodammodo fraternitatis in ſe 
habet. J. 63. F. pro ſoc. | | 


II. 
It is not enough to form a Partner- 4. Dife- 


| ſhip, that two or more perſons have any c e 


f ing a Thing 
as the Co-heirs of one and the fame In- 3 


Thing in common among them, ſuch 'P*® ah 


heritance, Legatees, Donees, or Pur- andbcing in | 


chaſers of one and the ſame Thing. For Partner- 
theſe ways of having ſomething in com- if. 
mon N many, not implying tbe 
reciprocal Choice of the Perſons, do 

not link them together in Partnerſhip e. 


© Ut fit pro ſocio act io, ſocietatem intercedere 
tet. Nec enim ſufficit, rem eſſe communem, 


niſi ſocietas intercedit. Communiter autem res 


agi poteſt, etiam citra ſocietatem ut puta, cum 
non affectione ſocietatis incidimus in communio- 
nem: ut evenit in re duobus legata, item ſi à duo- 
bus ſimul empta res ſit, aut ſi itas, vel dona- : 


tio communiter nobis obvenit: aut fi a duobus ſe- 


tim emimus partes corum, non ſocii futuri. 


- dig. £, . I. z 2. e. See the ſeventh Article 
of aig : | 


: III. 
The Choice of the Perſons is ſo eſ- 3. 7 

ſentially neceſſary to the conſtituting of #®7 = 
a Partnerſhip, that even the Heirs, or ___ 
Executors, of the Partners themſelves, ur a Par- 
do not fucceed to this Quality of Part- ver. 
ner, becauſe it may happen that they 
are not fit for it: and likewiſe that _ 

; | they 
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not either DP! the: Row | 
” the Partner- 


the Ca-Partners. And hence it 122 
A the Tic of e de can be no o- 


broke of by 


ae c. Bk and nd Bt 


| 4 Nee hwres eit ſuccedit. NT 2 * "apai 


fee. Hare ſocius non eſt. 1. 63 
IV. 
eed amo W 


4. I cn ie it * den 
b+/tipulared ners, that the Part 
that the tinued between their Heirs, or Executors, , 
Tabus, this agreement would imply the doc. f 
d tion; that the Heirs, or , 2 
Partners, ſhould be liked by the Co-P and 
that they alſo ſhould approve of the 0- 

ther Partners. And it would not have 


this effect, that perſons who could not 


ſhip, or not approve o the Perſons of nk. 4 


= ts. Gems 1 Ss | 


ip ſhould be con- 


Co 


= ; this 
ht to 
e e 
3 IN For they are not 


a e 


only by the Thing 
ine bar E 


1 in common. 


ſort one with another, ſhould be linked * . 


together againſt their wills. 


Added morte ſocii ſolvitur ſocietas, ut nec ab 
initio paſciſci poſcimus, ut hæres etiam ſyccedat 
ſocietati. J. 59. f. proſoc. Nemo poteſt ſocietatem 
hweredi ſuo lic parere, ut ipſe harres ſocius fit, i. 
cod. (Papinianus) reſpondit . non poſſe 
ultri mortem porrigi. J. 52. 9.9. ed 
| v. 
5. The If one of the Partners takes r 
Partner perſon into Partnetſhip with him, this 
nt d perſon will not be Partner with 
ur # Pare. the others, hut only with the Partner 
nerſhip with Who has aſſociated himf. And this will 
the others, * among them a ſecond Partnerſhip, 
iſtinct from the firſt, and 55 to 


the Share of that Partner who has aſſo- 


ciated to himſelf another. 


| oP admittitur ſocius, ei tantum ſocius eſt qui 
admiſit, & rette. Cum enim ſocietas conſenſu 
contrahatur, ſocius mihi eſle non A* quem ego 
ſocium eſſe nolui. ore de 


admiſit, ei ſoli ſocius e 22. F or pro fe Nam 
ſocii mei ſocius, meus eius non eſt. J. 20. eod. 
. | 

VI. 


6. Partner- As ae may be given either in 
ſhip ms may be Writing, or without writing, and even 


ed 2 perſons that are abſent, by Let- 


ee Ka WY OX y, Or any other Mediator ; 3 ſo 


| . Partner ſhip may be contracted all theſe 


Way. ways. And alſo by a tacit conſent, and 
by acts which make proof of it. As if 

rſons 1 on a Joint Trade, and 

Ms the Eng and the Loſs8. And the 
Partnerſhip laſts as long as the Partners 

are willing to continue in their Unionh. 


® Societatem co re, & re, & verbis, & per nun- 
tium paſſe nos dubium non eſt. * 


4 


ius meus eum 


to begin eit 


VIII. 
People may in Partnerſhip, as in all 8. The * 
other Contracts, make all manner of e 


lawful ar Thus, they ma con- 5 


tract a conditional Partnerſhip, whether cer 1 ff 


it be that they will have wag. andre hd 

up ap kg mae only 7.005 the Cen, 
jon pened, or 

have it to 12 8 its effect —— 

and to be diſſolved by rhe exiſtenoe of 

the Condition: 


: ere vii Pera. fab conditione. J. 1. 
2 Ne ſocietate apud veteres dubitatum eſt, 
e contrahi poteſt ; put, fi ille con- 
ſul fuerit, ſocietatem eſſe oontraqtam. Sed or 
mili modo apud poſteritatem, ficut apud antiq 
tem hujuſmodi oh ventiletur,. fangimnus {6 form 
tem contrahi wk ſolum pur, ſed etiam fyb 
conditiqne voluntates etenim legitimꝭ contrahen- 
tium, omnimodo « ſunt. J. 6. . 0 


IX. 


2888 may be contracted ſo W, 

er ilawedlaccly, or aſter a Lo 
certain time, and to laſt either to the the dn 
time agreed on, or during the Life of f the Pan- 
the Partners a, and in fuch a * 
that if there are many Co-Partners, the 
death of one of them may not intern 
the Partnerſhip among the others". a 


* Societas cditi I. L. m, id eſt, 
dum vivunt, vel tempus, v . 4. J. 1. 


F {£0 this Arn he death of 22 of | 
the Partners would diſſolve t 1 ih reſpec 
to the others, as. be ſhewn, heregfter * 9 
teenth Article of t The * Sells,” | | 


x 
0 


Wo 
8 


„ t We may add to 
clas. nexſhip, 


r1. Pads The Partners may either 


F PARnTNERSHI 


n 5 

the Contract of Part- 

Penal Clauſcs _ him who 
been 


ſhall contravene what agreed 
on; whether it be by doing what he 


ht not, or not doing what he ought. 
_ * o. hee effect KEN 5 


theſe kinds of Penalties are to have, is 
Judge, according to the circumſtances?. 
— Quod d er ti —— 


poſtea pro ſocio agendo, hoc minus accipiet, pœna 
i fortem impuras, J. 41, & 42. e fe. 


excuſe he Not-Prformance of os rg of 
e the N 3 
nant; ſo it may likewiſe happen that it of 4 
decree a the Pe- 


Fault of 'a different nature from thoſe which the 
Pe * ee, and Ar mind to prevent, 
See the fifteenth Article of the third Section, and 
the nineteenth Article of the fourth Section of Co- 
venants. g | 

| þ < # 


regulate 


for regular themſelves the Shares which every one 


he 
Share 


and what 1s determined herein b 


___ tuerek, 


is to have in the Partnerſhip, or they 


may refer the matter to the Arbitration 
of other perſons ; and if they have re- 


ferred it to other perſons, or even to one 
of themſelves, it will be the fame thin 


as if they had referred it to the Arbi- 
tration of ſkilful and reaſonable Men 


the 
perſons named, will not take __ if 
any of the Partners has reaſon to com- 
plain of the Award d. 


7 Societatem mecum coiſti ea conditione, ut 
Nerva amicus communis partem ſocietatis conſti- 
Nerva conſtituit, ut tu ex triente ſocius 
eſſes, ex beſſe: quæris utrùm ratum id jure 
ſocietatis ſit, an nihilominus ex æquis partibus 
ſocii ſimus. Exiſtimo autem meliùs te quæſiturum 
fuiſſe, utrum ex his 3 ſocii eſſemus, quas is 
conſtituiſſet, an ex his quas virum bonum conſti- 
tuere oportuiſſet. Arbitrorum enim genera ſunt 
duo. Unum ejuſmodi ut ſive æquum ſit, ſive 
iniquum, parere debeamus. Quod obſervatur, cùm 
in compromiſſo ad arbitrium itum eſt. Alterum 
e juſmodi, ut ad boni viri arbitrium redigi debeat, 
etſi nominatim perſona fit comprehenſa, cujus ar- 
bitratu fiat. Veluti cùm le 
henſum eſt, ut opus arbitrio locatoris fiat. In 
propoſita autem quæſtione, arbitrium viri boni ex- 
iſtimo ſequendum eſſe, eo magis quod judicium 


| "i ſocio bonæ fidei eſt. Unde fi Nervæ arbitrium 
1 


yum * ut manifeſta iniquitas ejus appareat, 
OL, | 


of the 
to colour a 


4 
5. J Perſonal Reparation of Damages 


locationis compre- 


4 
p. Tit 8. Sect. 


ny 18 boaz fidei. J. 76. 57. 
9. d. tro ee. | | 
x A- A mecum coleris, ea conditione, ut 
partes ſocietatis conſtitueres, ad boni viri arbitrium 
ea res redi eſt. Et conveniens eſt viri boni 


arbitrio, ut non utique ex * ſocii li- 
mus, veluti fi alter P 8 * 
t 


in ſocietatem collaturus fit. J. 6. F. cod. 
eleventh Article of the third of Covenant 


XII. 


rü d were contratted 


the Contracters to the other 


the Partners; this would not be a Part- 
nerſhip, there being only one 
who reaps the whole Profit . 
ſuch a 


the behoof of a perſon to whom the 


other cannot make over any ng by 
id be 


Deed of Gift, the Contract wor 


null and unlawful, as being made to e- 


lude the Law. 


" Donations caus1 ſocietas rectè non contrahi- 


tur, J. 5. F. 2. F. pro ſoc. Si quis ſocietatem per 


donationem mortis caus4 inferit, dicendum eſt nul- 


— eſſe. J. 35. J. 3. F. de mort. cauſ. 

x Si inter virum & uxorem ſocietas donationis 
caus4 contracta fit, jure vulgata nulla eſt. J. 32. 
5. 24. F. de donat, int. vir. & nxvr. 


SECT. III. 
Of the ſeveral Sorts of Partner 
| ſhips. 


The CONTENTS. 


1. Partnerſhips are general, or parti- 
cular. 
Partnerſhip of Profits, or pure and 
ſimple. 1 
of Profits does not 


2. 


The Partnerſhip 
include Inberitances, Legacies, and 
Gifts. | 

A Partnerſhip of all manner of Eſtate 
and Goods, excludes nothing. 


3. 


to one of the Partners, is to be put 
into the Joint Stock. 


The Perſonal Condemnation of a Part- 
ner 


6. 


Joint Stock. 


put into the Community. 

If there is any obſcurity in the Con- 
tract of Partnerſhip, to know 
what it comprehends. 

10. Debts of the Community, and of the 

Partners. | 


> 4 11. HVhat 


rion . 
nd if 
tract were entered into for 


Unlawful Profits do not come into the 


. Partnerſhips are limited to the Things 


153 


112, AG BH 


of Gift from one — * Ml 
fo that the p,,-- 


Profits ſhould belong wholly to one of. 
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oY The 


1. What the Partner Naß, of may 1 
take out of the Publick Stoik.. 


12. Ea 1 2 1 Z per 
43 one. 


Wa a 


. 
the Goods 0 of The 


.merce, 
7 And. the Gook Ulle are put 
TS e become common 
to all the I abo they are not 


delivered, and altho* they remain in the 
= of the Partner who was the 
ner of them” before the Partnerſhip 
was contracted. For the intention of 
the Partners to cotnmunicate wg 
makes a tacit Delivery of thi 
each of the Partners poſſeſſes for all the 
others, the Thing belonging to them in 
ir * 


iptoru 
* 9 — aut ink 
emendi v i inſt. de ſociet. in princ, In fo 
cictate omnium omnes res quæ Coeun- 
tium ſunt, continud communicantur. Quia licet 
ſpecialiter traditio non interveniat, tacita tamen 
creditur incerveIdh. J. 1. f. 1. & J. 3, F. pro ſoc. 


1h. 


4 If: in a Contract of Partnerthip, oh 
ſlip of Pro- Parties had omitted to expreſs o "what 
Fes, or pure Goods, what Buſineſs, or what Com- 
and Jo”. merce the Partnerſhip was to conſiſt 
and that it was barely ſaid; that they 
joined in Partnerſhip, yh that the Part- 

nerſhip ſhould be of the Gain and Pro- 

fit which the Partners ſhould make, 


without naming any thing in particular; 


the Ag mga would extend only to 
the Profits which the Partners might 
make, by the Trade and Buſineſs which 


they ſhould carry on jointly: togetherb. b 


> Coiri ſocietatem & ſimpliciter licet. Et fi 
non fuerit diſtinctum videtur coita eſſe univerſo- 
rum, quæ ex quzſtu yeniunt. Hoc eft, ſi quod 
lucrum ex emptione, venditione, locatione, con- 
duCtione deſcendit. Quæſtus enim intelligitur qui 
ex opera cujuſe 1 2 & 1.8. F. pro ſoc. 
Chm quæſtüs & 66m ſocietas initur, quid- 
— ex EM eee ſuis — „k. in medium 

45. $ 1. F. de acꝗ. vel omit. here. 


III. 


A Partnerſhip of Gains and Profits, 
2 does not comprehend Inheritances, Le- 


5 gacies, Gifts, whether they be Gifts 


elude Inhe-that are to have their 2 _— or 
3 


. 1 £ 5 1 AW; S 30 


after the death An nor that rm. 
which the Partners may have P 
any other 20 by theit Induſtry, 


or from the ! which they * 
. imo the Joint Stock. For theſe 
orts 


or the Natural Right of In- 
heriting.? which are- Advantages that 


the Partners did not mcan to communi- 


cate to one another, unleſs the fame be 


becauſe they are 


particular! 
not the xc in every one of the 


ners: Neither does this kind of Part- 
nerſhip take in the Debts owing to the 
Partners, except they be ſuch as" may 
bare wel ariſen' from the Affairs or Dom- 
emen 


© Sed & ſi adjiciatur 358 & lucri ſocii 
ſint, verum eſt non ad aliud lucrum quam quod ex 
venit, hanc quoque adjectionem pertinere. 
. 13. f. pro fot, Duo Slbertt ſocietatem coic- 
pe hares Ha 2 1 a 
: tutus teri tum 
datum eft. N 8 medium 3 
debere . 7 71. Qunſtus intelli- 
ot 2 deſcendit. Nec adje- 
* 8 vel legatum, vel donatio- 
wh 2 cauſa, five non mortis cauſa, Fortaſ- 
ſis hoc ideo quia non fine cauſa ap tage ſed ob 
meritum aliquod accedunt. Et uia plerumque 
vel à parente, vel a liberto, quaſi debitum 2 
hxreditas obvenit. Et ita de — 
donatione, Quintus Mutius ſcribit. I. 8. 9. 10. & 
ir. Fe. Quidquid ex operis ſuis ſocius acqui- 
ſierit, in medium conferet: ſibi autem q 1 8 
reditatem acquirit. 4. 45. G. 2. F. de acq. 


hered, Sed nec æs alienum, niſi quod ex quzſtu | 


pendebit, veniet in rationem ſocietatis. l. LY 


2 
IV. 


A general Partnerſhip of all manner ,. _ 
of Eitate and Goods, includes every K 


thing that may belong to the Partners, 


or be acquired by them, by any cauſe J Fae | 
whatſdever. For the general expreſſion exclade no- 
of all manner of Eftate and Goods, leaves thing. 

nothing out. And Succeſſions, Lega- 


cies, Donations, and all other forts of 
— — and Profits, are com 


hended under it, * they are "RE 


reſerved d. 


4 In ſocĩetate omnium bonorum omnes res quæ 

cocuntium ſunt, continuò any at * 

de, Cum ſpecialiter omnium bonorum 

LiF ml eſt, tunc & hæreditas, & legatum, 

& quod donatum eft, aut * ratione — 
communioni acquiretur, 

tem univerfarum fortunarum coterint, id eſt, ea- 


m quoque rerum quæ poſtea cuique acquirentur, 
i cuivis eorum delatam, in communem 


redigendam. J. 7 3. F. eod. 
5 V. 


In an univerſal Partnerſhip of all 5. 4 rent 


manner of Eſtate and Goods, each Part- a Repara- 
ner tion of Da- 


3. F. 2. cod. Si ſocie- 
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ideo five ob in fibi factam, vel ex lege A- 
= five ipſius five filii corpori nocitum fir, con- 

debere reſpondit. l. gz, 5.6. F. Nau. 
6. Te If on the contrary, one of the Part- 
Ferna ners is condemned on an Accuſation 
ich he has drawn upon himſelf by 
Partzer, his own folly, he alone ſhall bear the 


leaves nothing proper or pecu- 


lar to the Partner.. 


* Socium univerſa in ſocietatem conferre debere, 


Neratius ait, fi omnium bonorum ſocius fit, Rt 


Puniſhment which he has merited. But 
if he is unjuſtly condemned, the Injuſ- 
tice ought to fall upon all the Partners, 
and not on him alone. And the ſame 
diſtinction is to be made in the other 
kinds of Condemnations in Civil Cauſes, 
according as the Co-Partner has been 
well or il grounded in his Claim, or has 
defended himſelf ill or well f. Thus, in 
both theſe caſes, it will depend on the 
Equity of the 8 or Prudence of 
their Arbitrators, to diſcern aright be- 
tween the Loſſes which the Co- Partner 
ought to bear alone, and thoſe which 
ought to fall on the whole Partnerſhip. 


per contrarium quoque apud veteres tractatur, 

an ſocius omnium benorum, fi quid ob injuriarum 
dctionem damnatus præſtiterit, ex communi con- 
ſequatur, ut præſtet. Et Attilicinus, Sabinus, Caſ- 
ſius, reſponderunt, fi injuria judicis damnatus ſit; 
donſecuturum. Si ob cium ſuum, ipſum 


tantùm, damnum ſentire debere. Cui it, 


quod Servium reſpondiſſe, Aufidius, refert, ſi ſoci i 
bonorum fuerint, deinde unus cùm ad judicium 
non adeſſet, damnatus ſit, non debere eum de com- 


muni id conſequi: fi verò præſens injuriam judicis 


paſſus fit, de communi ſarciendum. J. 52. F. we. 
. pro ſoc. 


VIL 


5. : The unlawful and diſhoneſt Gains 
ful Profits which a Co-Partner may make, do not 


do not come 


mto the 


enter into the Partnerſhip: and he who 


Faint Stock, age them. ought alone to be chargea- 


e with m. Reſtitution of what 
he has ill got. But if the other Part- 
ners ſhare with him in his unlawful 


Gains, they will become his Accom- 
Vol. I. —” 


Of, PAUTNEESHIP/ 


| of Gen 


in which the Partners themſelves ſhall *"® 


3 
ä r Rules, and the 


paid out of the Common Stock : and munity and 


Stock. But the Monies borrowed by a 


it. 81 dect. 3. 


ner ought to communicate not only all plices z, and be liable to the ſame Puniſh- 
; his Eſtate, Real and Perſonal, =, all ments which be may have deſerycds. 
4 4 to be uct that may YOETUT from his Induſtry ; bur "8 Neratius uit. foctum ommum bonorum, non 
e obs © likewiſe if it happens that in his parti- | coaſirre ex prohibitis caulis acquiticrir 
wr IpPens doogi conferre qua quitzerit. 
: xt Stock. cular he bas been in rod, 4 ors 17. eo foe. * _— ex * 
ie ie | 4 Ae | Ar | „ ſocieto on 
in bin d . e e conferri, palam eſt. Quia delictorum tur- 
to put into the Joint Stock, whatever pf gag ede communio eſt. 7.53, „. Si igi- 
; he receives in ſatisfaction of the Injury tur ex hoc conventus fuerit, qui maleficium admi- 
or Damage done him. And if the Co-Fam- fir: id, quod contulit, cet Gum, aut Conn perm | 
. Teccaves. 9 arion o Damag es auferre. um auferret, fi mihi proponas, in(ci- 
8 3 —— — 4a. ſüuch ente ſdeio eum in ſocietatis rationem hoc contu- 
; you En ek, life © Quod fi ſtiente, eriam pernam ſocium ag- 
as his Son, or otherwiſe, he will alſo be 5... „en oſt enim, ut cujus par- 
/ bound ro communicate go | + cg — fovywn, participet & damnum, J. 55. i f. 


A 
are limited to the kinds 8. Partner- 


omimerce, or other Things 7 are . 
which the Partners are willing to join 4ü be 


Partnerſhi 


, | Tas ; 
in common: and do not extend tothoſe % 


By into the Community. Thus, for 9. 
ſtanc 


and continue in a Partnerſhip of the 
Profits 'and dener, ere. accrue from 
thence z they may for all this poſſeſs cach 
of them in particular whatever they 
may acquire any other way ß. 

2 $j fratres, parentum indiviſis hareditates ided 
retinuerunt, ut emolumentum ac damnum in his 
commune ſentirent: quod aliunde quæſierint, in 
commune non redigetur. J. 52. $. 6. Fe ſoc. 


IX. - 


If the Partnerſhip happens 


| to be con- 9. If there 
tracted in terms which 


give occaſion to i ay 0- 
and to come is comprehended in it, or ph, 
only the preſent Eſtate in poſſeſſion, or ; kw 
that there are other ſuch like doubts ; what # 
they are to be interpreted by the ways Pe 
have executed their Contract, and by 
the circumſtances which may be able to 
ſhew their intention, according to the 
eral Rules 
terpretation of Covenants. 
_ 3} Semper in ſtipulationibus, & in cæteris con- 
tractibus id ſequimur quod actum eſt. J. 34. F. de 
reg. jur. Quod factum eſt cum. in obſcuro fit, ex 
— cujuſque capit interpretationem. J. 168. 


' See the eighth and the following Articles of the 
ſecond Section of Covenants. 


X. 


The Debts owir by the Commu- 10. Debts 
nity, and its other Charges, are to be ofthe Cn 


the Partnerſhip being ended, each Part- Say "oy: 
ner owes his Share of them, in propor- 
tion to the Share he has in the Join 


Partner, which have not been put into 
| X 2 the 


165 
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out of the Joint Stock". 


> eſt, = 4 5 8 
m ſocietas iſtracta ſolutum tur, & 
7.8 conditione promiſerat, & 1 
conditio extitit, ex communi ſolvendum eſt. Ideo- 
que, fi interim ſocictas dirimatur, cautiones inter- 


poncod fun xp. ole F. pro ſoc. fed nec xs alienum, 


5 of ons ſhould be taken out of the Joint 
« Parr. Stock, and it happen that one of the 


Partners hath a Daughter to marry, and 
that the others have none; this Daugh- 
ter will nevertheleſs have her Portion 


Partner will have this advantage over 
the others, without any Injuſtice; for 
each of them might have had it. And 
the State in which they were all of them, 


under the fame uncertainty of the E- 


vent, and with the fame Right, hav- 
ing rendred their Condition equal, it 
made alſo their Agreement juſt. _ 


si commune hoc pactum fuit, non intereſſe, 
quod alter ſolus filiam habuit. 4. J. 8 1. F. pro ſoc. 


* wn" com en . 


13. 


And this 


17. 


out of the Canon Stocks, 


in 
— 1. 12. 1 per ſocium 
arcam moon verſe ſunt. 1.82. ff cod. a 2. 
„ 
11. whe 1 anUniverſal Partnerſhip of the whole 0. 
the Parmer Eſtate and Goods, of all Profits, and of of the Engagement of Partners 
= la gat Proſe If d own Share, and be FRO 
on own 
Cn * not to take out of the mon The CONTENTS. 
Stock for his particular Ex more 1. Unity and Fidelity among the Part- 
than what is for the mainte- EE 
nance of himſelf, and Family. Thus, Part- 2. Care and Vigilance of the Partners. x 
ners of their whole Eſtate and Goods, 3. Partners accountable 4 kent. and 
who have Children, educate and maintain groſs Faults. 
them out of the Joint Stock, but they 4. 4. | | 
cannot take Marriage Portions out of it, 5, Fa Partner appropriates to Neth 
for their Daughters. For a or converts to his own uſe, any 
Portion is a Capital which the Partner Thing belonging to the Commu- 
— ht r- out. of his _ Share, . 
it — a y Con- 6. Uſe of the common Thi 3 
ua, or Cuſtom u. | . ng 
4 I; . Loſs or Damage cauſed by a Partner. | 
etſi News x Gi pl rs ſint. 4.188. pro fee. $. The Service which a Partner does, is 
idem Maximinz reſpondit, fi ſocietatem univerſa- not compenſated with the Le 
rum fortunarum ita ooierint, ut quidquid which be occa ons. 
7 5 ak 3 — pouch end ef 9. The Partner is anſwerable for the deed 
ah, 1at pe. J mque impu — 73. C. 2. cod. of the perſon whom be has taken 
— ut de communi into Partnerſhip, for his Share. 
tos conſtitueretur, dixi pattum. non eſſe iniquum. 10. Loſs and Gain occaſioned by the Un- 
Utique fi non de alterius tantùm filia oonvenit. der- Pariner. 
F 11. The Expences of the Partners. 
XII. 12, The 9 24 of a Partner, 
e | occaſione ' airs of th 
been agreed, that the Daughters Porti- 


Particular Gains or Loſſes, on ac- 
count of the Partnerſhi 
14. Loſs of Things deſigned to be put in- 
to the Common Stock. 
15. Inſolvency of a Partner. 
16. One Partner cannot engage the others, 


unleſs they have aa ered him ſo 
to do. 


A Partner cannot take out his Capi- 
tal out of the common Stock. 

Of him who propoſes a Partner, and 

anſwers for him. 

Benefit of Partners, as to the pay- 
ment of what they owe to one an- 
other. 

If the Partner renders himſelf un- 
worthy of this benefit. | 

3. "3; Tv 


18. 
19. 


20. 


and groſs 


every one of ro ſhare 
E tever they have 


21. This benefit does_not extend to the 
 Sureties, nor to the Heirs, or Exe- 


+7  cutors of the Partners. © 


d, ro act the one for the other as 
every would do for himfclf, they 
owe. reciprocally to. one another an up- 
right Fidelity and integrity, ſuch as ma 


belonging 
to the Community, with all the Profits, 
Fruits, and other Revenues which they 


may reap from it: and not to keep any 


thing to themſelves, but what they may 
lawfully do by their Contract e. 
* See the wi 


d See the 
6 e e e 


— DX. 51.04 Si tecum 


I 


. C, Beſides the Fidelity which the Part- 


ners owe to one another, they likewiſe | 


owe their Care for the Affairs and Ef- 
fects of the Community. But whereas 
their Fidelity admits of no bounds; they 
are 2 with reſpect to the Care 
which they owe, to uſe only the ſame 
Application and Vigilance in the Com- 
mon Affairs, as they uſe in their own d. 

© In ſocietatis contractibus fides exuberet. J. 3. 
C. pro ſocio, Sufficit talem diligentiam communibus 
rebus adhibere ſocium, qualem ſuis rebus adhibere 
ſolet. F. alt. nft, de ſocietate. 


III. 


3. Partners This duty of Care and Vigilance 
_— which the Partners owe to one another, 


being regulated by the Care which they 
have of what is their own, it does not 
extend to the greateſt Exactneſs that 
the moſt careful and diligent perſons are 
capable of; but it is limited to make 
them ones for all Deceit, and for 
all groſs Faults. And if a Partner who 
takes the ſame care of the common Af- 
fairs, as he does of his own, falls into 
ſome ſlight Fault without any evil in- 


tention, he is not accountable for it: 


and the other Partners ought to blame 
themſelves for not having made choice 


x of a more careful Partner. 


* | & 
re artner can do nothing in the 
SK "WHY * 
5 4 * = £ = 
. N. 4 . J 
) Ry” rr 5 airs the 8 bo 
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1. © ficuti is qui i apud ſe 
4 £ CN — 


o_ ma ic Mb Frater 


e ParrNxennme: Tit. 8. Sedt. 24. 157 


© Uttumi ergo tantim dolum, an etiam culpani 
Weium oporteat, quzritur. Er Celſus, li- 
ſeptimo digeſtorum ita ſeriptit, ſocios inter ſe 
dolum & culpam proeſtare oportet. , l. 52. F. 3. J. 
pro ſoc. Socius ſocio utrum co nomine rantum te- 
neatur, pro ſocio actione, ſi quid dolo commiſerit, 
f us eſt. an etiam 


igentiæ nomine quz- 


mum eſt. Prævaluit tamen etiam culpæ nomine 


teneri eum. a autem non ad exactiſſimam di- 
ligentiam dili eſt. Sufficit enim talem dili- 
tiam communibus rebus adhibere ſocium, qua- 
ſais rebus adhibere ſolet. Nam qui parum 


diligentem ſocium fibi adſumit, de ſe queri, ſibi- 
ue hoc imputare debet. F. alt. inſt 4 . 4. 72. 


Partners are never reſponſible for any 4. A. 
Accident; unleſs they have given occa- 
ſion to it by ſore Fault for which they 
ought-to anſwer. As if a Partner has 
ſufter'd a Thing which he had in his 
cuſtody to be ſtolen. 1 
Damna quz imprudentibus accidunt, hoc eſt, 
damna fatalia, ſocii non cogentur preſtare : ideo- 
que, fi pecus eſtimatum datum fit, & id latrocinio, 


aut incendio perierit, commune damnum eſt : i 


nihil dolo aut culpa acciderit, _ ui xſtimatum 
pecus acceperit. Quod fi a ubreptum fit, 


ium ejus detrimentum eſt, Quia cuſtodiam 
prefr it, qui æſtimatum accepit, Hac vera 
unt, & pro ſocio crit actio, fi modò ſocietatis con- 


trabendæ cauſa, paſcenda data ſunt, quam vis æſti- 


mata. I, gx. f. 3. f. pro ſocio, See the rwelſth Article 


| V. 

If one of the Partners appropriates to . T. 
himſelf, or conceals any Thing belong- Pare ot- 
ing to the Community, or if he puts it 42 
to his own uſe contrary to the intention o cet 
of the Co- Partners, he commits a Theft 8: # his own 
and will be liable to make good their 2% 
Damages. And if haying in his hands ig 1. 
ſome of the Money belonging to the he Com- 
Joint Stock, he lays it out on Ris OWN munity. 
particular Affairs, he will be obliged to 

ay Intereſt for 83 a Reparation of 

amages to his Co-Partners, and as a 

Puniſhment of his own Infidclity. 


6 Rei communis nomine cum ſocio furti agi 


poteſt, ſi per fallaciam dolove malo amovit: vel 


rem communem celandi animo, contractet. I. 45. 

f- poſe. 
Socium qui in eo ex ſocietate lucriface- 

ret, reddendo moram adhibuit, cùm ea 112 

uſus fit, uſuras quoque eum præſtare * 

ait. J. 60. F. pro ſoc. l. I, 5. 1. F. de uſur. 


VI. 


If a Partner ha to have in his 6. 7 
cuſtody, without 1 a Thing LEE 
belonging to the Community, ſuch as 2 = 
any Moycable Thing which he has made“ P, 
ſome uſe of ; it will not be preſumed, 
that becauſe he had the Thing in his 
cuſtody, and made uſe of it, that there- 


fore he is guilty of Theft; but that he 
: 


being 


* 
— Sed — & pro 


1.48. le 
„ 


8. Theor. 1 the ſame Partner who has cauſed 4 
vice which afly Damage, or who thro his Fault and 
a Partner Negligence. has given occaſion to ſome - 
_ ts — «Neg 


which may be imputed to him, 


= Les; * happens in other 70 


to procure this Profit, and conſequent- 
ly cannot comper 


* Non ob cam rem tins . 


ligentia ejus ite quod in 


ei $2" ia ejus ſocietas aucta fuiſſet. 
Et hoc 


ex appellatione Fj a ronuntiavit. Et 


ide fi focius quardam in ſocietatem 
etziſſet, in e ſdcietatem Sende, non com- 


2 ut Marcel- 
2 ee t. J. 25 & 26. F. 


| Fand, or other 
== 2 ng dre tipo 


ee the Induſtry of that Part- 
Fr 


IN. 


| 8 The A i eo ala ws. 


Parmer is ther perſon into Partnerſhip with him 
e for tas particular Share, and has ſuffer d 
7 - po- Him him to meddle in any Affair of the Com- 
% whom munity, he ſhall be accountable for the 
hehas raken deed of the faid erſon: and muſt make 
good to his Co-Partners the Loſs which 
7 this third perſon ſhall have occafioried 
to the Community. For it is his fault 
chat he has made à bad choice, and 
that he did it without the knowledge 
and conſent of the other Partners n. 


* puto o omni modo eum teneri ejus nomine quem 


{his adtniſit, quia diff cile eſt negare, culpæ ip- 


admiſſum. L. 23. F. pro ſoc. 


ſocio x Fong a | 
312 5 8 $ 1 1. | 


pects to have pro- 

Loſi which bt ſome Profit to the Community, 

be occaſiovs. the Profit which he has procured: will 
not be compenſated with the Loſs which 
he has occaſioned. For he was bound 


e it with the Loſs v. 
periculum ſocii 


| I Is Bl OT Megs 
* 4 * 1 was; R 


, | 
mpenſited-together 5 w 
no more than in the caſe 


— N e 
. | 


*ThePattoer recover out Ke hct 1 . 
z uſeful,” and Pye Part- 


Stock, all their neceſſary 
realorable Expences which 


- and which they Have 
at on account of the Common 


Such as Travelling Ex whatever 
they have laid out on the Carriage Er \ 
Perions or Goods, Workmens Wapes, 


| Repairs, and other the hike 
Charges. And if the Partner who has 
been at theſe Expences had borrowed 
the Money upon Intereſt, or that he 
having —— che Mone himſelf, his 
Co-Partners have been backward in re- 
imburſing him, he will likewiſe recover 
the Intereſt of n ſrom the time 
that he advanced 1 Leg though he has 
not made any Legal of it. But 
the Partners do not recover the 
ces which they have laid out unheceſ- 


 farily, or for their own pleaſure. 


Si quis ex ſociis prop pter ſocietatem profectus 


ſtit, veluti ad merces emendas: eos dumtaxat ſump- 


tus ſocietati imputabit, qui in eam penſi io Via- 
tica igitur & meritoriorum, & ſtabulorum, j 
torum, carrulorum vecturas, vel ſui, vel —— 
ſuarum gratid, vel mercium fectè imputabit. I. 52. 
§. 15. | pro ſoc. Si tecum —— mihi fit, & 
res ex ſocietate communes: * r- in eas 
fecero me — . . 1. end. 81 
in communem rivum impenſa ſit, pro ſocio 
eſſe actionem, ad recuperandum ſumptum Caſſius 
ſcriplit. L. 72. F. 12. cod. Herennius 
reſpondit, ob ſumptus nulla re urgente, ſed volup- 
tatis caus3 factos, eum de quo quaritur actionem 
non habere. J. 27. F. de neg. gat. Si quid unus ex 
ſociis — de ſuo impendit in communi ne- 
gotio, judicio ſocietatis ſervabit, & uſuras, ſi fort® 
mutuatus ſub uſuris, dedit. Sed etſi ſuam pecu- 
niam dedit, non ſine cauſa dicetur, quod uſuras 
uoque percipere debeat. 1.67. f. 2. F. pro ſoc. l. 52. 
apy ape p.1. 18. $. 3. F. fam. erciſe. 


XII. If 


8 
42 ns 
. 

* by 


1 
WB 
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Of Panrx EAST 


12. 1 Ik a Partner ſuffers aby particular Lobs 
nina doing the 1 hy rotor 
v. & if he himſelf to any dan- 


he Affairs he 
Tac obbed of his Cloaths, and of the Mo- 
h. ney which he carries with him for an 
Affair of the Community, or for the Ex- 
pences of his Journey, or that he himſelf 
18 


theſe kinds of loſſes will be made 
to him out of the Joint Stock; for it 
was the Affair of 4 
brought them upon him z and nothing 
on his part gave occaſion to them 4. 

q iationem coĩerunt. Al- 
eee 
rones incidit, ec ; 
ejus — ſunt, reſque — — Dicit 


pro ſocio damni partem dimidiam ay dere debere 
tam pecuniz, quam rerum cxterarum, quas ſecum 
non tuliſſet ſocius, niſi ad merces communi nomi- 


medicos impenſum eſt, ſocium 
— 3 Plak, & 6 
agio quid pertit, cum non alias merces quim 
mai advehi, damnum ambo ſentient. Non 
ſicuti lucrum, ita damnum commune eſſe 
0 quod non culpa ſocii oontingit. I. 52. f. 4 
| fv K. Et quod medicis pro ſe m eſt, re- 
cipere poteſt. I. 6 1. ed. See the Article that ol- 
lows, and the laſt Article of the ſecond Section 
The ſecond Law, 5. 4. ſhews, that 
M 


with hm — 4 Fourney, or for 
N. . if the Partner were 
of his own Money carried with him for 
his own particular Aﬀacrs ; the Loſs of it would fall upon 
himſelf; becauſe it was for his own Affairs that be car- 
ried it. And the occaſ:on of the ency which the 
ir of the Community gave him to do his own Buſi- 

neſs, aug not to be prejudicial to his Co-Partners. 

It is neceſſary to remark on the fourth Seftion of this 
222 and an the faxty firfl Law quoted on 
this Article, that their diſpoſition correffs the hardſhip 
of the laſt Section of the [ixtrvb Law, which ſays, tha 
4 Partner who is wowded on occaſion of an Affair be- 
longing to the Community, bears the charges of his own 
Cure; and that for this rexſon, becauſe that altho' he 
ſuffers this Expence on account of the Commanity, yet it 
is not for the Community that the Expence is laid out. 

| „ 8 
13. Parti” f it happens that a Partner by the oc- 


Lace u Caſjon of ſome Affair of the Communi- 


pus. of ty, reaps ſome Profit; as if the Affairs of 
the Part- the Community give him acceſs to a Per- 


if they give him Light into ſome parti- 

cular Affair in which the Community is 
no ways concerned, and he makes ad- 
vantage of it: or if, on the contrary, 
the Phrenerſhip is to him an occaſion of 
Lofs, as if the Care of the Common Af. 
fairs makes him negle& his own: or if 
any one out of ſpite to the Society for- 


or any one of his Servants ; 


ulianus, damnum eſſe commune: ue actione 


ne comparandas proficiſteretur. Sed & ft quid in 


that the Partner tale 


nrſhip. fon from whom he receives a Favour, or 


p. Tit. 8. Sect. 4. 189 


bears to do him the Offices they 
were wont to do; theſe kinds of Gains, 
and Loſſes, will concern him alone *. 
Becauſe theſe Events have for their 
Cauſes, eithet the particular Conduct of 
the ſaid Partner, or his Merit, or his 
Negli z or, ſome other Fault, or 
ſome Chance: and becauſe the Conjunc- 
ture which links together theſe Cauſes 
with the Occaſion of the Aﬀairs of the 
Community, is as it were an Accident, 
which docs not affect the Community, 
but only the Partner to whom theſe 


things may have happened. 


2M > * ſocietatem cum haredem quis inſt 
tuere deſiſſet, aut legatum pretermiſiſſer, aut p 
trimontum ſuum negligentius adminiſtrafſet, non 
confecuturum. Nam nec compendium quod 
ſacietatemei contigiſſet, yeuiret in medium, Veluti, 
6 propter ſocietatem haeres fuiſſet inſtitutus, aut quid 
ei donatum eſſet. J. G0. F. 1. F ſocio. 


| XIV. 

All the Loſſes of the Joint Stock are 14. U : f 
1 33 8 But in order , gf 
to judge whether the Money, or other/**- 
Thin which is loſt, — ©o be con- fm, . 
fidered as part of the Common Stock, Set. 
it is not enough that it was deſigned to 
be put into it, but we muſt conſider the 
circumſtances in which the things are 
when the Loſs happens. Thus, for Ex- 
ample, if the Money which a Partner 


was to furniſh for buying of Merchan- 


dize, periſhes in his own hands, before 
he has put it into the common Caſh, 
or laid it out on the common Concern, 
the Loſs is his own. But if this Money 
was to be carned a Journey, in order to 
_ ſomething for the Publick Account, 
and it happens to be robbed on the way, 
the Community bears the Loſs of it, al- 
tho? it was not yet laid out on their ac- 
count; becauſe it was on the Communi- 
> te account that it was carried, and the 
artner's deſtination of it to the Publick 


Ule was accompliſhed on his part. So 


that the Money was tranſported at the 

peril of the whole Community. And 
in other ſuch like Events, the Loſs falls, 

or. falls not upon the Community, ac- 
cording to the ſtate of things. And we 
muſt diſcern whether the Partnerſhip is 
already formed; what. is the deſtination 
of the Money, or other 'Thing, thar is 
to be put into the Joint Stock; what 
have been taken towards putting 

it in, and the other circumſtances by 
which we may be able to judge if the 

Thing which periſhes ought to be con- 

fidered as being already in the Common 

Stock, or as belonging ſtill to the Per- 
ſon who was to put it nf. 
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oy rr ts 
ſet, utrique perire. Ut puta ſi pecunia cum, per. 
— rocrcem. ependam, perilt. Si 
verd ante collationem: poſteaquim eam deſtinaſſes, 
tunc perierit, nihil eo nomine 


15. If one of the Partners has advanced 
ef 4 Money, or has entred into ſome Eu- 


vency 
Tee. gagement, againſt which the Communi- 


ty ought to indemnify him; every one 
of the Partners muſt reimburſe, or in- 
demnify him in proportion to their 
| Shares. And if he is not able to reco- 
ver the Share of one of the Partners 
who is inſolvent, or cannot for other 
reaſons get Payment of him; this Share 
of the deficient Partner muſt be paid by 
all the other Partners. For it was on 
the Community's account that this Part- 
ner advanced the Money, or entred into 
the Engagement; And the Loſſes as 
well as the Gains ought to be ſhared*. 
An, fi non omnes ſocii ſolvendo ſint, quod 4 
qu buſdam ſervari non poteſt 4 cæteris debeat ferre 
(tocius,) Sed Proculus you hoc ad cæterorum 
onus pertinere, quod ab aliquibus ſervari non poteſt. 


Rationeque defendi poſſe : quoniam ſocietas cum | 


the deed of the Partner whom he re- 


contrahitur, tam lucri quim damni communio ini- 
tur. l. 67.F. pro ſoc. | 


XVI. 


16. ow E even thoſe who are in Part- 
Partner ſhip of their whole Eſtate and Goods, 


«ao '" can alienate only their own Share of the 
lese wile, Common Stock, and cannot by their 


rey have deed bind the Community, except in ſo 


impower'd far as it has impowered themz or that 
him ſo te the Engagement into which they are 
25 entred has been uſeful, or approved of 
by the other Partners". But if one of 
the Partners is choſen for directing the 
Affairs of the Society, and is intruſted 
with the chief Care of them, or if he 


is ſet over any particular Commerce, or 


any other Affair, the Engagements 

which he enters into will be common 

do all the Partners, in ſo far as they 

Concern the Buſineſs with which he is 
intruſted x. | 


Nemo ex ſociis plus parte ſua poteſt alienare, 
etſi totorum bonorum ſocii ſint. J. 68. F. pro ſoc. 
l. 17. eod. Si ſocius propriam pecuniam mutuam 
dedit, omnimodo itam pecuniam facit: licet 
cæteri diſſenſerint. Quod fi communem numera- 
vit, non alias creditam efficit, niſi cxteri quoque 
conſentiant. Quia ſuæ partis tantùm alienationem 
- habuit. I. 16. F. de reb. cred. u. I. unic. C. Si commu- 
nis res pign, data ſit. jure ſocietatis per ſocium ære 
alieno ſocius non obligatur, niſi in communem ar- 
cam pecuniz verſe ſunt, /. 82. pro ſoc. 

* Magiſtri ſocietatum pactum prodeſle, & obeſſe 
conſtat. I. 14. F. de pact. Cui præcipua cura re- 

4 | 


wiſe the Title of 


take out of the 17.AP 


14 # 


Common Stock that which they have w canner 


put into it, becauſe the whole Stock 2 obs 
longs to the Community, and cannot gow 

be diverted nor diminiſhed but with the mor $roct. 

conſent of all the Partners while the | 
artnerſhip lafts?. And it is no more 

lawful for a Partner to diminiſh the 

Common Stock, than it is to break off 

from the Partnerſhip unfairly and with 


A ſiniſter view *. 


7 See the fifth Article of this Seflion 
* See the third and the following Articles of the fifth 
Section. . 
XVIII. 
If one is received into a Partnerſhip 18. of. 
by order and upon the recommendation v No- 
a third perſon who propoſed him to/# * re- 
the Partners, and who anſwers for him; 7”? _— 
this third perfon will be accountable . 


commended, in the ſame manner as he 


would be for his own proper deed, if 


he himſelf were a Partner. 

* Quoties juſſu alicujus, vel cum filio ejus, vel 
cus Sante hethes Ae: feds com Ws 
— ſpedtata fit. 1 al. F pro for. | 

XIX. | 

If a Partner happens to be indebted 19. Benefe 
to his Fellow-Partners on account of ff Parener: 
the Partnerſhip, without being charge- 2 1 = 
able with any Miſdemeanour, or Kna- _ 
very; and that he is not able to pay all owe ow 
he owes, without being reduced to great anther. 
neceſſity ; his Co-Partners are obliged 
not only out of Humanity, but alſo =" 
cauſe of the Brotherly Tie that is be- 
tween Partners, to have compaſſion on 
him, whether their Partnerſhip- be uni- 
verſal of all their Eſtate and Goods, or 
only particular of certain Things. And 
they ought not to exact rigorouſly all 
that he owes them, if he is not able'to 
pay it without being reduced to great 
extremity. But they ought to make 
the Payment eaſie to him, whether by 
taking Lands or Houſes, Moveables and 
other Effects at a reaſonable Price, or 


dividing the Payments, granting Dela 
or other Favours and Fakes, 8 


to the circumſtances. And whatever 


conſtraints 


/ PanTNerMiIy.. Tit. 8. Sect. 5, 


vonſtraints they ſhould make uſe of be- 
vond theſe Limits, and contrary to this 
emperament, they may be mitigated 

by the Intervention of the Judge, ac- 
cording to the qualiry of the Partners, 
the nature and quantity of the Debt, 
the Goods of the Debtor, thoſe of the 
Creditor,. and other views of the ſtate 
of things b. I 
* Verum eſt, quod Sabino videtur, etiamſi non 
univerſorum bonorum ſocii ſunt, ſed unius rei, at- 
ramen in id quod facere poſſunt, quodve dolo ma- 
lo fecerint, quominus 2 condemnari oportere. 
Hoc enim ſummam rationem habet, cùm ſocietas 
jus quodammodò fraternitatis in ſe habeat. . 63. 


XX. 


10. If the This Humanity which Co · Partners 


Fata owe to one another, is not due to him 
aer | 


Lmjaf e- Who has knaviſhly made away his Ef- 


worthy of fects that he might avoid Payment, or 


this bene. who to prevent Sentence being given 


Way rendred himſelf unworthy of ſuch a 
favour e. | 
* Hoc quoque facere quis poſe videtur, quod 
dolo fecit quominus poſſit. Nec enim æquum eſt 
dolum ſuum quemquam relevare. J. 63. f. 7. F pro 
fee. Non alias focius in id quod facere con- 
demnatur, quim fi cohfitetur ſe ſocium fuiſſe. 
J. 67.5. ult. cou. 


0 


7 


:1.7h:be. The Sureties of a Partner, thoſe who 
nefir does are bound to anſwer for what he does, 
wot extend. his Heirs or on, and other Sut- 
lie. uw ic ceſſors cannot claim this benefit; be- 
the Heirs, Cauſe. their Obligation is quite of ano- 


or Execu- ther nature; the Sureties, and thoſe 


fors of the ho are accountable for the deed of a 


Tete. Partner, being bound, with this view 
of the Partner's proving Inſolvent, to 
make good whatever he happen to 
owe; and the Heirs, or Executors and 


Adminiſtrators, i accepted of the 


Succeſſion, cannot leſſen the Charges of 
K*. ws 7 
© Videndum eſt, an & fidejuſſori ſocii id præſtare 


debeat, r fit, quod mas 

gis verum eſt. /.63.F.1. |. proſoc, Patri autem, 
vel domino ſocii, ſi juſſu corum ſocietas contracta 
fit, non eſſe hanc exceptionem dandam, quia nec 
hzredi ſocii, cæteriſque ſucceſſoribus hoc præſtabi- 
dur. 4. . 63. 5.2. 25 | 


XXII. 


22. One The Partners cannot do any thi 
ge in the Common Concerns, but what be- 


OL, I. 


"rs him diſowned the Quality of a 
a 


rtner, or has in any other manner of 


1 : longs to their Charge, or is agreed to 


by all the Partners. And if one Partner fa « -- 
attempts ro make any change, every one Commuerrat« 


fy, again, 
of his Fellow-Partners may hinder hun. % „ of 


For among perſons that have the ſame + «4 


"Right, thoſe who refuſe to admit of Re 


any Innovation are better founded to op- 
pole it, than they are ta innovate, who 
make the attempt. But if the change 
which a Co-Partner has made, has been 
made in the prelence of the others, and 
they ſuffered it, they cannot atterwards 
complain of it, even altho' it ſhould be 
to their diſadyantage ©. 


* Sabinus, in re communi neminem dominorus 
jure. facere quicquam invite ate poſſe, U 
manifeſtum eſt, rohibendi jus elle. In re em 

i, potiorem cauſam eſſe prohibent:«, chνi 
Fel & fi in communi prohibeii focius a ms, d 
quid faciat, poteſt, ut tamen faftum opus 1 a7, 
cogi non poteſt, fi cum prohibere poterat, hoc r 
termiſit. J. 28. comm. divid. Sin autem facientt 


- conſenlit, nec pro damno habet actionem. 4, l. 


5 « 


en. | 
Of the Diſſolution of the Partner- 
Pip. 
The CONTENTS. 
1. The Partnerſhip is diſſolved by the con- 
ſent of the Partner. 
2. Each Partner may break off Partner- 
ſhip when he pleaſes. 
3. 4 fraudulent Renunciation of Part- 
ner ſbip does not free the perſon 
who ſo renounces from his Engage- 
Mens. 
As unſeaſonable Renunciation. 
We are to judge Ci the unſeaſonable- 
neſs of the Renunciation by the 
intereſs of the whole Communi- 
ty. 5 
6. Profit after the Renunciatiun. 
7. A fraudulent and unſeaſonable Renun- 
ciation is never permitted. 
8. The Renunciation is of no uſe till it is 
known ; but is in the mean while 
prejudicial to him who has made it. 
9. The term of the Partnerſhip being ex- 
pired, every one withdraws him- 
ſelf with impunity. 
10. Partnerſhip is diſſolved by conſent. 


. 


11. The Partnerſhip ceaſes when the Thing 


| 3 it was contratted ceaſes 
tobe. ogg 
12. Fa Partner becomes incapable of con- 
tributing, either in Money, or In- 
duſtr y. | 


ng 13. The Guardian of the Prodigal and 


Madman may break off the Part- 
nerſhip. | 
| * 14. The 
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a6: "The Civil Death of a Py: 
N I — n „ Ea and. 


Hemel a e by ck 
n ſent, ſo in it in the ſame manner 
bed, and it is free for the Partners 

of "the to break off their Partnerſhip, and to 
emen. give it over whenever they p even 


was to nnn e e e 
it 
bDiximus diſſenſu ſolvi ſocietatem; hoc ita eſt, 


fi omnes diſſentiunt. J. 65. 5. 3 ſocio. ins oh 
diu ſocietas durat quamdiu le pri 


* J. 5. C. TI 

i 8 
2. Each The Tie which is among Partners, 
Partner being founded on the reciprocal Choice 
break Which they make of one another, and 
7 en on the — M of ſome Profit; it is free 
be pleaſes, for every one of the Partners to break 
off Partnerſhip whenever he pleaſes ; 
"whether it be becauſe there is no good 
agreement among the Partners, or that 
ſome neceſſary Abſence, or other Affairs 
make the Partnerſhip ' burdenſome to 
him who is deſirous to leave it: or that 
he does not like a Commerce which the 
Partners arc. about to andertake or that 
he does not find his account in the Part- 
„ or for other reaſons. And he 
may give over Partnerſhip without the 
" conſent of the other Partners, and that 
even before the time at which it was to 
have ceaſed, and altho' it have been a- 
Freak that none of the Partners ſhould - 
off the Pattnerſhip till the time 
agreed on were expired. Provided that 
* 3 Partner does not break off with ſome 

ſiniſter view; as if. he quits the Partner- 


ſhip, that he may buy for himſelf alone 


What the whole Community had a mind 
to urchaſe, or that he may make ſome 
other Profit, to the pre Poe of the 
other Partners, by His them: 
or proyided he does not i after ſome 
Buſineſs is begun, or at an * 
time, which ma Penn ſome Loſs o 
Damage to the 4 


> Volantate diftrabitur' Weiens Wee 
4 63. in fine ff. pro ſoc. Sed & ſi convenit ne intra 
certum tempus, ſocietate abeatur, & ante tempus 
renuntietur, poſt, Tatignem. habere renuntiatio, ; 
- tenebitur pro ſocio, qui ideo renuntiavit, quia 
- ditia:q qua ſocietas erat coita, ei non prop 
ſtatur. Aut quid, ſi ita injurioſus, & damnoſus 


- focius ſit, ut non expediat eum pati: vel 1 Ly 
re frui uon liceat, cujus gratia negotiatio uſcepta ; 
_ » fit. Idemque erit dicendum, © fi ſocius renuntiave- 


tit ſocietati, qui 8 causa diu & invitus fit 
1 34 


DVI LT LAW, on 1 


the end of the term which it 


82 
9% 


— 1415. & 16, 0d, Item {i ſocie- 


C 
- mea, | Sed ſi ided renuntiaveris, 2 
diſpliocbat: non rr vis ego emero, 
—_— 3 Niſi re- 
nuntiatio ex neceſſi a . d. I. 65. 
8. 6. Tamdiu ces urn, — 75 5 
partium integer C. 4 

eod. Si intem ive renunticrur ſocietal, eſe pro 


ſocio actionem. e they Ser the following 
anc 


II. 
The Panzer who bra of Punnr 


ſhip with an unfair — 
his Co-Partners from all Engagement 


to him, but does not diſengage 5 Wm , 


* 


„ 
does nat 


from his Obligations to them. Thus, hefree tbe pre- 
who ſhould withdraw himſelf from an U- /n w/o Je 


niverſal Partnerſhipof their whole Eſtate, 1 
2 — and to come, that he alone wigbt g age- 


inherit a Succeſſion fallen to him, would wer. 


bear the whole Loſs, if the Succeſſion 
which he alone inherirs ſhould proye 


burdenſome ; but he would not deprive 


his Co-Partners of the Profit, it the 


Succeſhon ſhould prove advantageous, 
and they have a mind to ſhare in it. 
And in » If a Partner breaks off 
at an unſcaſonable time, which occaſions 
the loſs of ſome Profit to the Commu- 
nity, which otherwiſe it might have 
2 or which cauſes any other Da- 
he will be bound to make it good. 
ry if he quits before the time to which 
the Sd was to have laſted, a- 
bandoning a 
was charged. And he who breaks off 
the Partnerſhip- in this manner, ſhall 
have no Share in the Profits which ſhall 
_—_— to be made afterwards; but he 
bear his part of what Loſſes ſhall 
_ afterwards happen, in the ſame manner 
as he would have been bound to do if 
he had not quitred the Partnerſhip <. 


e Dixinius diflenſu ſolvi ſocietatem : hoc ita eſt, 
ſi omnes diſſentiunt. Quid ergo fi unus renuntiet? 
Caſſius ſcripſit, eum qui renuntiavit ſocietati, a ſe 

uidem liberare ſocios ſuos, ſe autem ab illis non 
Üiderare. Quod utique ohſervandum eſt, ſi dolo 


malo renuntiatio facta ſit. Veluti ſi cum omnium 


bonorum ſocietatem inifliemus, deinde cùm obve- 


niſſet uni hæreditas, propter hoc remuntiavit. Ideo- 


que ſi quidem damnum attulerit hæreditas, hoc ad 
eum qui renuntiavit pertinebit: commodum autem 
commun care cogetur actione pro ſocio. 1.65. . z. 

F. pro ſoc. Si intempeſtivè renuntietur ſocietati, 
eſſe pro ſocio actionem. J. 14. d. Item qui ſo- 
cietatem in tempus colt, eam ante tempus renun- 
. tiando, ſocium a:{e, non ſe à ſoœio liberat. Ita- 
que ſi quid oompendii poſtea factum * ejus — 
tem non fert, at ſi ky pendium, 

> a l. 65. §. bs 15 See the lowing & . 
ticles. 


7 ＋ 
. * 1 N ern 1 
C I { - B+ 54 2:45 4 
\ 2 


partnerſhip at an OE time, not nu 


uſineſs with which. he 


Thi Phiri Who tenounces the 4 T1 


only tim. tion. 


PA RTNERSHIP. Tit. 8. Sect. 5. 
only does not free himſelf from his En- 
ts to his 3 but is an- 

— for all the Loſſes and Damages 
which his unſeaſonable Renunciation 


may have cauſed to the Society. Thus, 
if a Partner quits whilſt be wy 
ourney, or engaged in any other Buſi- 
= for the Community * if his quit - 
ting obliges the Partners to ſell any Ner- 
chandize before the time; he ſhall be 
bound to make the Loſſes and 
which his leaving the Partner- 
ſhip under theſe circumſtances ſhall have 
occaſioned d. | 


© Labeo poſteriorum libris ſcripſit, fi renuntia- 
verit ſocietati unus ex ſociis, eo tempore, quo in- 
terfuit ſocii non dirimi ſocietatem, committere 
eum in ſocio actione. Nam ſi emimus man- 
cipia ina tdeletate, —— miki co tem- 

: 1 . 
fa, qui &nterlorem ca meam facis, teneri te 
pro 
tem 


judicio. 4. 6. F. 5. F. pro ſocio. Sii 
SE DEE TE Fo wes 
tionem, J. 14. . | 
— e ee ee Wee . 
5. We are. In order to judge whether the Part- 
to judge of - withdraws himſelf at an — vo 
-— 412. ble time, it is neceſſary to conſider 
of the 1. what is moſt profitable tor the whole 
nunciation, Community, and not for any one of 
27 the Partners in particular ©. 8 
whole C. Proculus hoc ita verum eſſe, fi ſocietatis non 
munity, interſit dirimi ſocietatem. Semper enim, non id 
quod privatim intereſt unius ex ſociis ſervari ſolet, 
quod ſocietati expedit, J. 65. F. 5. F. pro ſoc. 
5 | 


6. Profit af. If after a fair and lawful Renuncia- 
ter the Re- tion, the Partner who has quitted the 
mma. Partnerſhip, begins anew to carry on 

any Commerce from which he rea 
ſome Profit, he will not be bound to 
ſhare it with his former Partners f. 
f fi qui renuntiationem acquiſierit, 
„ quia nec debe, Almi 
eſt in eo. J. 65. §. 3. F pro ſoc. 


„ 
7. Afrau- A fraudulent and unſeaſonable Re- 
dulem and nunciation, is never permitted, whether 


| * the Contract of Partnerſhip has pro- 
ciation i vided againſt it, or not. For this 


would be repugnant to Fidelity, which 
— being eſſential to the Comte of Part- 


_ nerſhip, is always underſtood to be com- 
prehended in its. 


© In ſocietate cocunda nikil attinet de renunti- 
atione cayere: quia ipſo jure, ſocietatis intempeſti- | 
va renuntiatio, in æſtimationem venit. 


| VIII. 
22 the By: | The Renunciation is of no uſe to the 
ron «4 Perſon who has 


#6 tots „ „% . 


Vo L. I. 


made it, till it be made 


* 


company together: if the Commerce in 


break off their Partnerſhip). 


\ 
| 
? l 


163 
known to the other Partners: and if in#! « » 
che Interval after the Renunciation, and 2 
before it is known to the other Partners, , 
he who has renounced makes any Pro- prejudicial 
fir, he will be obliged to ſhare it with 4 4» 
his Co-Partners but if he ſuffers any "=" 
Lofs, it will all fall upon himſelf. And 
if in this ſpace of time the other Part- 
ners. reap any Gain, he will have no 
ſhare in it: and if they ſuffer any Lols, 
he muſt bear his part of it b. 


Si abſenti renuntiata s fit, quoad is ſei- 
erit, quod is acquifivit qui renuntiavit, in com- 
mune redigi. Detrimentum autem ſolius cus efle, 

ui renuntiaverit. Sed quod abſens acquiſiit, ad 
Hum eum pertinere: detrimentum ab co taftum 
commune J. 17. FC. t. F. po fo. 


; IX, | 

1 time A Partnerſhip was 3 
to laſt being expired, each Partner may 7 Pt. 
withdraw himſelf without the pu non oY _ 
tion of having quitted fraudulently, or ,; 9 
unſeaſonably i. Unleſs his withdrawing — 
himſelf ſhould chance to prejudice #ſilf 
ſome Affair which were not then quite?“ 
finiſhed. ie a te gl 

5 ſi tempus ſinitum eſt, liberum eſt rece 
PR, or ſine 4040 malo id fiat. J. 65. H. 6. n f. 

F pro ſer. po” 
Partnerſhip, whether Univerſal or 10. rar 
Particular, may be diſſolved in the ſame ner/l#p i | 
manner as it is contracted, as well a- Lſelved 5 
mong perſons abſent, as preſent, not“. 

only by the expreſs conſent of all the 

Partners, but tacitly, by acts which 

ſhew that they break off their Partner- 

ſhip. As if every one of them drives 
I 


N the ſame Trade and Buſineſs 
which they had before carried on in 
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which they dealt happens to be prohi- 
bited: if they engage in a Law-Suit, 
with which it is impoſſible the Part- 
nerſhip can ſubſiſt; or if they ſhew by 
any other ſigns and tokens that they 


! Ttaque cum ſeparatim ſocii agere cœperint, & 
unuſquiſque eorum ſibi negotietur: ſine dubio jus 
ſocietatis difſolvitur, J. 64. F. pro ſoc. Hoc ipſo 
quòd judicium ideo dictatum eſt, ut ſocietas diſtra- 

tur, renuntiatam ſocietatem, ſive totorum bo- 
norum, five unius rei ſocietas coita fit, I. 65. eod. 
Renuntiare ſocietati etiam per alios poſſumus, & 
ideò dictum eſt procuratorem quoque poſſe renun- 
tiare ſocietati. 4. I. 65. 5. 7. See the ſixth Article 
of the ſecond Section. | 


XI. 


If the Partnerſhip was only for a cer- 11. The 


tain Commerce, or ſome particular At- 2 | 
fair, it 1s at an end whenever that Com- Tm 
merce, or that Affair is finiſhed. And 
£4 S 4 1 


the Thing 
for which it 
* 


; * 


is The 


. a it would be the fame thing if the Part- 
Tel berg iin 1 5 
to periſh, or of w t 
eee as if the 
Partnerſhip was for the Farm of ſome 
e Haba 
3 


em f alicujus rei @Gctas fit, & nis nego- 
2 
Ty I e 8 
XII. 


11. 7 


uch a condition, that he cannot con- 


Neef can- tribute to the Community what he is 
burg, obliged to furniſh, whether in Money, 
either in or in Labour; the other Partners may 


225. exclude him from the 8 z as if his 
Goods are 1 if he * relin- 
quiſhed them to his Greditors if he la- 


bours under any Infirmity, or any other 
inconvenience, that hinders him from 
acting; if he is excluded from the Ma- 
nagement of his Co as being a 
Prodigal, if he falls into a Frenzy. 
For in 5 af theſe caſes, the Partners may 
juſtly exclude 2 the Partnerſhip, him 


who cea to contribute to it, ceaſes 
to have a right to it“. But this is to 
be 0 only for the time to come, 


and the Partner who may chance to be 
excluded for any one of theſe cauſes, 
ought to loſe nothing of the Profits 
which may come to his Share in pro- 
patios to the Contributions which he 
already made. + | 


" Diſſociamur=— egeſtate. . 7 foci. 


Item bonis a creditoribus ary Fig, * . 

trahi ſocietatem, Labeo ait. J. 65. F. 1, . 
quis ex ſociis mole debiti vatus, bonis ſuis 
ceſſerit, & ideo N aut privata debita 
ſubſtantia ejus veneat, ſ 4 uy * Sed hoc 
caſu, fi adhuc conſentiant i in ſocietatem, nova vide - 
tur incipere ſocietas, F. 8. mf. de ſocier. 

We have not put down in this Article, what is ſaiu 
in the texts here quoted, that the Partnerſhip 
by the Poverty and Diſorder in the 
the Partners. For according to our 
are not thus annulled, without the deed 
and whilſt the Partners ſuffer him to continue in the 
Partnerſhip whoſe goods have been ſeized on, and even 
fold, R and has his 


s of one of 
age, Covenants 
of the Parties, 


Share in the Profits, till he is excluded by the other 


Partners ; which they cannot do without reſerving to 


him the Rights which he has acquired, or which he 6 can- 


not be 8 of by the ſaid excluſion, 


XIII. 


a Te As the Partners ma 
7 7 nerſhip with 2 Prodigal, and a Madman; 
Aal, and ſo likewiſe the Guardian of the Prodi- 


—— th; 

nerſhip in their 0 

the Part p names o. 

ner ſhip. * Sancimus veterum dubitatione remota, licen- 
8 


SIVIE LAW, Ve 


„ oh ds 4 . 


the ſame effect with 


7 


break off Part- bet 


gal, and of the Madman, may renounce 


Book I. 


tht leber fiirlod curatorem, Adee, f 


Quid nies fi is mortuus fit, n 


ram maxime ſocietas coita fit ? aut fine quo ſocie- 
ras adminiſtrari non poſſit? J. 59. ed. See the 
laſt Article of the following Section. 

| Plane fi hi qui fociis haredes extiterint, animum = 
i Wen In eee 


quod poſtea geſlerin, effcitur yt in pro ſocio a8 
onem dener. J. 37. e TH 


uy: 
The Civil Death of a NE has 15. The 
to the Part- 42 ä 
nerſhip, as the Natural Death. For 2, 
the perſon being out t of 1 condition of 5 
acting, and his confiſcated, 
he wn, = pony artnerſhip a 
if he were really dead d. 


© Publicatione quoque diſtraki ſocietatem dixi- 
mus, 


— videtur ad univerforum bono- 
rum publi fi ſocii e Nam 
cum in ejus locum alius ſuccedat, pro 


betur. W „ nl, Max- 


33 
_, 


_ 
74 1 : 


wow aut 


The Partne ng ended, the 16, Shar- 
Partners recip — — them- #* of 42 
ſelves of * they ave id and e ai 
ſhare their Profits; and if there remain g. 
any Debts to be paid off by rhe Society, 
any Ex to 5 ihe laid out, and any 
future Profits or mo they take their 
reſpective Sureties for 4 theke conſe- 
quences. _ 


Ses before the . 
Si ſocietas dirimatur, cautiones interponendæ ſunt. 


f. 27. oc. Pro ſocio arbiter-,proſpicere: de- 
3 in furto damno, vel lucro pen- 


dente ex ea ſocietate. I. 38. end. Nam etſi diſtracta 
eſſet og, nihilominus vio rerum ſupereſt. 


I. 65. §. 13. eod. 


r. 


4.4 a 
a - 


165 


CF PARTNERSHIP, Tit. 8. Sect. 6. 


ay emolumenti ſucceſſor eſt. I. 63. F.8. F pro ſocio. 
nn! 1 des the third Article of the ſetond Section, 
— 6 — — — 1 1 
SECT. VI. 


* E% * The Heir or Executor of the Part- aer whet 
- | ts Which wou 
F the effet# of the Partnerſbip, ell © ard ts 
|; and 


have fallen to the perſon to whom he OED 
with regard to the Heirs 1 ſucccods. Wk z. be that he had %% Tre, 
Executors of the Partners. already acquired them by any Commerce 5 du, 
15 N or Affair that was ended, or that they '** 
The CONTENTS. 


were to ariſe from ſome Affairs not yet 


finiſhed: And he ought likewiſe to bear 


Niebes and ment the Hei 
. * his Share of the Ch 


or Executor of a Partner. | arges and Loſſes ac- - 
2. In what manner the Heir, or Execu- crung from the lame Affairs c. | 5 
1 ten. ſhares the Profits, and bears  « Nec bares foci ſuocedit, ſed quod ex re com Fo 

| the Loſs. | | muni poſted quaſitum eſt, item doſus & culpa in 
3. The Heir, or Executor, bound to fi- 


eo quod ex ante pendet, tam ab hærede, 
niſb, what the deceaſed was under um haredi m eſt. 4. 65.9.9. F 


| 3 „ J. 3. C. c. In haredem ſocii, pro 

| obligation to do. | ſocio actio competit, quamvis hæres ſocius non fir. 
4. The Heir, or Executor, bound for the Licet enim — fit, attamen emolumenti 
Faults of the deceaſed. ſucceſſor eſt. I. 63. f. 8. |. pro ſoc. Si in rem cer - 


7. The Partnerſhip is not interrupted by 

: the death of 4 Partner, if the 
aid death is not known. 

6. Of Partnerſhip in a Farm, with re- 


tam emendam, ucendamve coita fit focictas : 
tunc, etiam poſt alicujus mortem, quidquid lucri, 
detrimentive factum commune eſſe Labeo ait. 
1.65. 6. 4. cod. es 


| delt to the Heirs, or Executors of III. 8 
the Partners. . Altho' the Heir, or Executor, be not 3. 7t- 
FA a Partner, yet he is nevertheleſs obliged Ex. 
1 EE. to make good the Engagements of the , e 
1. Rights Ltho' the Heir, or Executor en- deceaſed that paſs to him: and he ought g. , 
and En- ters into all the Rights of the not only ro Foy in the Contributions, the deceaſed 
4 5 on to whom he ſuc a he bur alſo to ſatisfy what other demands war wider 
of the Heir Tr. 1 y obligation 
ru, Heir, or Executor of a Partner, not may be made on account of the Part- = 


being a Partner himſelf, has no right to 
intermeddle in the Affairs of A pate 


nerſhip. Thus, if the deceaſed had in“ © 
his hands any Affair, or any Buſineſs of 


of a Part- 
ner, 


munity, in the quality of a Partner. Which the Management might be tranſ- 
Thus he who ſucceeds to a Partner mitted to his Heir, or Executor, he 


who was Book-Keeper to the Compa- 
1 or who was imployed in buying 
hings, or doing other for the 
ſervice of the Company, cannot take 
upon him any of theſe Functions. But 
tho this Heir, or Executor, has not 
the quality of Partner, yet he is with 
reſj to the other Partners, what 


ought to finiſh what remains to be 
done, with the fame Care, and the fame 


Fidelity, that the deceaſed himſelf 
would have been obliged to d. 


. * Hares ſocii, quamvis ſocius non eſt, tamen ea 
que per defunctum inchoata ſunt, per hæredem 
* debent, in quibus dolus ejus admitti po- 
teſt. I. 40. . pro ſoc. Si vivo Titio, negotia ejus 


thoſe Perſons are to one another, who 


have any thing in common together 
without a Covenant. And this gives 
him a right to enquire into what paſſes 
in the munity, and to call the o- 
ther Partners to account for the pre- 
ſervation of his own Intereſt. in 
fine, he enters into the Rights and En- 
B*gcmen ts which are annexcd to the 
| 2 of Heir, or Executor, as 
DL. | explained by the following 


_ * Haredem ejuſdem poteſtatis, juriſque eſſe, cu- 
Jus fuit defunctus, conſtat. I. 59. [2 reg. jur. 
4. 9. 5. 12. . de bar. inft. Nihil eſt i heereditas, 
quam ſucceſſio in univerſum jus, quod defunctus 


habuit. 4. 24. F. de verb. ſign, J. 62, F. de reg. 
Liodt enim (hxres) ſocius non fit, attamen 


F. de neg. geſt. In hæredem ſocii proponitur a 


ner is likewiſe bound to the Fe 
for the act of the deceaſed, and for all 
the Loſs or Damage which the deccaſcd 
may have occaſioned, either by Knavc- H the de- 


ry, or by Faults which he was to an- . 


G 


. {wer for 


fidem præſtet. Et acti etiam culpam, 


adminiſtrare coepi, intermittere mortuo co, non 
deboo. Nova tamen inchoare neceſſe mihi non 
eſt. Vetera explicare, ac conſervare neceſſarium 
eſt, ut accidit, cùm elter ex ſociis mortuus eſt. 
Nam "Inge prioris negotii explicandi cauſa 
gerentur, nihilum refert, quo tempore conſum- 
mentur, ſed quo tempore inchoarentur, 1. 2 1. 2. 


9 


ut boyam fidem. præſtet. I. 35. . pro ſoc. 
W. 


The Heir, or Executor of the Part- 4. e 


eln hæredem ſocii proponitur actio ut bonam 
quam is 
præſtaret 


Heir, of 
Exccutor, 
bound for 
the Faults 
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in fine 


. 35. 


perk | Right, and this Engagement diſtin- 


Share in it, and ſhall ſucceed to 
| Charges of it, and to the Profits, 
Loſſes, which ſhall ariſe from it . For 
the Contract of Partnerſhip has had this 
effect, that the Ignorance of the death 


8 F 


of the Partner, and the upright Inten- 


tion of the Partners, has made the En- 
gement of the deceaſed, upon which 
they had treated, to ſubſiſt; and has 
formed out of it a new gement, 
which is reciprocal between the ſurviv- 
ing Partnets and the Heir, or Executor 
of the deceaſed Partner. 


Item ſi alicujus rei ſocietas fit, & finis negotio 
impoſitus, finitur ſocietas, Quod fi integris omni- 
dus manentibus, alter deceſſerit: deinde tune 
tur res de qua ſocietatem colerunt, tunc 
diſtinctione utemur, qua in mandato, ut fiqui 
ignota fuerit mors alterius, valeat ſocietas: ſi nota, 
non valeat, 0. 6g. . 10, . pro ſoc. See the ſeventh 
Article of the | of Proxies, 


4 


| VI. 

6. Of Part. All that has been ſaid in divers places 
nerſhip un of this Title concerning the Diſſolution 
d to Of Partnerſhip, whether by the death of 
2 one of the Partners, or by the will and 


or _ conſent of them all; and touching the 
tors 


Partners. 


the Partners deſcend, or do not deſcend, 
to their Heirs, and Executors, 1s not to 
be underſtood indifferently of Partner- 
ſhips in which other perſons are intereſt- 
ed; ſuch as t a of Farmers, 
or Undertakers of any Work. For in 
theſe kinds of ips we muſt diſ- 
tinguiſh two Engagements; one of the 
Partners among themſelves, and the 
other of all the Partners to the Perſon 
of whom they take either a Farm, or 
any Thing to do. And ſince this laſt 
Engagement deſcends to the Heirs, or 
Executors of the Partners 8; it is a con- 
lequence of it, that they being under a 
common Engagement to others, they 


be murually engaged to one another. 


+ 


% manner in which the Engagements of 


And if this Tie docs not make them 


Par as thoſe are who have volun- 
tarily choſen one another; yet it has 


this effect; that, AN the Exe- 


1 cutor, or Adminiſtrator of a Farmer be- 
' ing bound to rm the conditions of 


the Leaſe to the Leſſor, and having the 


ſhes his condition from that of the 
xecutors or Adminiſtrators of other 


E kinds of Partners, in that he cannot be 


excluded from the Farm, even altho 
the Partners had not begun to manage 


it before the death of the Partner to 


© See renth Article of the firſt Seftion of Letting 


and Hiri 6.4 FVV 
In ſocietate vectigalium nihilominus manet ſo- 


cietas, & mortem alicuj J. 59. |. 
Licet E ere 
ſuc eſt. Et circa ſocietates vectigalium, cæte- 

idem obſervamus, ut leres ſocius non 
fit, niſi fuerit adſcitus: verumtamen omne emolu- 
mentum ſocietatis ad eum ment, fimili modo 
& —_ — quod une five adhuc 
vivo ſocio igalis, five poſtea. Quod non fi- 
wy voluntaria ſocietate obſervatur. I. 63. 


οοmοðsα̃οfοe⁰nοεοαοονονονονẽ, 


re. 


07 DOWRIE F, or Mar- 


riage Portions. 


unites the Huſband and the Wife; the 
other is made by the Contract of Mar- 
riage, which contains the Covenant re- 
lating to their Goods a. 


* Theſe two ſorts of Engagements are expreſſed, and 


diſtinguiſhed in the Marriage of Tobias. 
Raguel called his ter Sarah, and ſhe came to 
her father, and he took her by the hand, and gave 


her to be wife 2 Behold, take her 


after the Law of Moſes, cad her- away to thy 
father: and he bleſſed them; And called Edna his 
wife, and took „and did write an inſtrument 
of Covenants, and ſealed it. Tobit. vii. 13, 14. 


The Engagement of Marriage, in 21, B. 
what relates to the Union of the Per- gagemau 


ſons, the manner in which it ought to the fer 
ons. 


be celcbrated, the cauſes which r 
it indiſſolvable except in ſome ſingular 
caſes, and other the like matters, are 
not within the Deſign of this * 

has 


Arriage makes two forts of En- Tw Ex- 

M ements; one whereof is gagemem 
rmed by the Divine Inſtitu-* Mar 

tion of the Sacrament, Which 
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has been obſerved in the Plan of Matters 
in the fourteenth Chapter of the Trea- 
tiſe of Laws. % 


the Ce. As to the Covenants about the Goods, 
rat: ee: ſome of them come within the Deſign 
cena 7 


* the of this Book, and others not: _— 
order to diſtinguiſh them, we muſt di 
vide them into three forts. The firlt is 
of thoſe Covenants which are not agrec- 
able to the Roman Law, altho' they are 
in uſe with us in France, whether it be 
throughout the whole King ſuch as 

the Renunciations made by Daughters of 
Succeſſions that may — to fall to 
them; Inſtitutions of Heirs or Execu- 
tors by way of Contract, and which 
are irrevocable © z or which arc pecu- 
liar only to ſome Provinces, fuch as 
the Community of Goods between 
Huſband and Wife. The ſecond is of 
thoſe which are conformable to the Ro- 
man Law, but which are only receiv'd 
in ſome Provinces, ſuch as the Augmen- 

tation of Dowries after Marriage. And 
the third fort is of ſuch Covenants as are 
agrecable both to the Roman Law, and 
to the general Uſage of this Kingdom, 
ſuch as thoſe which concern the Dowry, 
or the Goods which the Wite may have 


L 


beſides her Dowry z which the Romans 


| called by the name of Paraphernalis. 


E. z. C. & cole. "4 
L. 1x. C. & pad. I. 5. C. 4 pad. conv. 


It is only this laſt ſort of Covenan 
which being both 
man Law, and in uſe with us, that is of 
the number of the Matters which come 
within the Deſign of this Work. But 
as to the Community of Goods between 
Man and Wife, Jointures, the Augmen- 
tation of Marriage Portions, and other 
matters which are peculiar to ſome 


Cuſtoms, or to ſome Provinces, the 
have their 


of the Places where 
and which we are not to meddle with 
here. We ſhall only obſerve, that theſe 
Matters, as alſo thoſe of the Inſtituti- 
ons of Heirs or Executors by way of 
Contract, and of the Renunciations 
of Daughters, have many Rules taken 
out of the Roman Law, which will 
be found in this Book in their proper 
2 in the Matters to which they 
ve relation. Thus many Rules of 
Partnerſhip, and of other Con 
may be rightly applied to the Commu- 
nity of Goods between Man and Wife, 
Wherever it is in uſe: and many of the 
Rules of Succeſſions, as alſo of Cove- 


nants, may be applied to the Contracts of 


agreeable to the G- 


_ Wife 


proper Rules in the Cuſtoms 
they are reccived, 


the Celebration of the Marriage follows 


| * wann, 7 ® ” 4 | 
| +5 af Dowdtas: Tieg 1): 16 


Marriage which ſettle Inheritances as by 
There remains then, for the ſubject The / 
matter of this Title, only the Rules of 0 
the Roman Law, which concern the ow. 
Dowry, or Marriage Portion, and the 
Goods which the Wite has beſides her 
Portion; among which we ſhall only 

ſet down thoſe Rates which are of com- 

mon uſe. But we ſhall not inſett among 

them ſome particular Cuſtoms of the 
Roman Law, altho* obſerved in fome 
Countries; as, for Inſtance, the Prwi- 

lege of the Dowry before the Credi- 

tors of the Huſband who were prior to 


the Contract of Marriage. 


The Rules of Dowries have their The fon 
foundation in the Natural Principles . rey 
the Band of Matrimony, by which the Be 
Huſband and Wife make one Body, of 
which the Huſband is the Head. For 
it is an effect of this Union, that the 
Wife putting her ſelf under the Power 
of the Huſband, ſubjects likewiſe to his 
Dominion her Goods, and which go to 
the Ule of the Society, or Partnerthip, 
which they form together 4. 


Bonum erat. mulierem, qua ſeipſam maritp 
commirtit, res etiam ejuſdem pati arbitrio guber · 
nari. I. 8. C. de pact, tur. . 


* According to this Principle, it would Dyfi 
be natural for all the Goods of the Wife 7 "rn 


to be comprehended in her Dowry, and 2, 


be 
that ſhe ſhould have none but what en- _— 


ts, ter into this Partnerſhip, and of which «ve wich 
the Huſband, who hears the Charges 7 called 


of it, ſhould have the full enjoyment. 779 
Bur Cuſtom has determined, that the 
Hufband ſhall have for his Wife's Por- 
tion only the Goods which are ſpecified 
to be ou on this account and if the 
oes not give as a Marriage Portion 

all her Goods preſent and to come, bur 
only certain Goods, the Dowry will be 
limited to the Goods which are expreſiy 

iven under this Name; and the other 
Goods, which are not ſpecified, will | 
be reckoned Paraphernal Goods. 

We mult obſerve this difference be- ;: i; on 

tween the Covenants in a Contract of e »» 
Marriage, and thoſe of other Contracts; C 
that whereas all other Covenants bind“ 


the contracting Parties irrevocably, and 


from the moment that the Contract is 
formed; the Covenants of the Contract 
of Marriage are in ſuſpenſe till the 
Marriage is ſolemnized; and imply this 
condition, that they ſhall not take place, 
but in caſe the Marriage be accompliſh- 
ed, and that they ſhall remain void, it 
it is not accompliſnede.. But when 


the 
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a vourable, * that it is 
' Intereſt that Dowrics be pre, 


| that in doubtful Caſes — 4 
gi 


to be given for the 

Privilege among Creditors, and the Pre- 

Priviegs 2 8 thoſe that have —ů 

Mortgages! ; and that Privilege 

in favour of Down: GT . — 

ligation of a Wa who had bound 
her ſelf for the Dowry of another, 

tho' by the Roman Law Women 

not be bound for other 

to thele Privileges, 

' rence of the Do 

Creditors, even to 


that of the Prefe- 
to the Huſband's 
hoſe that have prior 
Mo is received only in tome 
Places, every where elſe it is looked 
upon as an "Iniaftice. And the Law 
which validates the Obligation of a Wo- 
man for another's Dowry, is uſcleſs at 
ter the Edict of the Month of Augef, 
1606, which permits Women to. bi 
themſelves for others, as has bcen re- 
marked on the Erſt & Article of the firſt 
Section of the Title of Perſons. | 


 * Dotium cauſa ſemper & ubique prxcipua eſt. 


Nam & publicè neck. dotes mulieribus conſer- 


Vari. & 1. F.. marr; l. 2. F. de jur. dot. 


Eu. F aj. ae, L37.F. one. ur, rb 
Scimus favore dotium, & an juris condi- 

. ins. "Luk. C de 

8 8 1. F. de rebut a. jud. paſpd. I. ale. 
I. ul.. C. ad 'Senarus Vell 


And as for theſe General Maxims, 
that the Cauſes of Dowrics are favour- 
able, that the Publick is intereſted in 
their eee and that in doubtful 

he ought to be in fa- 

z ſince they do not 

— in any thin — except 
to ſhew that x Gas — vileges of the 
Roman ** and ſceing they may be ve- 


perſons. But as 


the Fruits of the 


ſon why we have not made an Article 
for this Rule, is, that in the Roman 
18 was Ln - Foy Divorce 
which was allowed among the Romans, 
and which is unlawful z and that ac- 

ing to our Uſage the Wife having 
no Action againſt her Huſband, nor the 


Huſband againſt the Wife, except in 


the caſe of a Separation from 


and 
or a Separation only as to their 


Goods; this Rule has no relation either 
to the one or other of theſe two caſes; 
And that in fine, in all the caſes where 
Equity requires that the rigour of Pro- 
rr at the inſtance of Creditors 
ſhould be mitigated, it is cuſtomary 
with us to leave the mitigation of this 
moos fo ro the diſcretion of the Judge, 
to the circumſtances. As to 


which it N wil be proper to ſee the twen- 


tieth Article of the fourth Section of 
Partnerſhip. 


Non tantùm dene maritus in quantum 
facere poſſit condemnatur, ſed 
aber ab uxore judicio conventus, in Fe 


— condemnandus eſt, ex Divi Pi conſti- 
tutione. Quod & in perſona mulieris, equa lance, 
ſervari zquitatis ſuggerit ratio. . 20. F. de re fud. 
1 37. inft. de ad. Reverentiæ debitum maritali. 
an. F. 7. C. de rei ax. ad. I. 14. in f. F matr. 
Maritum, in id facere p i ex- 
ploratum eſt. I. 12. Fel. mat. In condemnatio- 


ne per ſonarum, quz in id quod facere poſſunt, 
damnantur. non totum quod habent extorquendum 
eſt: ſed & ipfarum ratio habenda eſt, ne egeant. 
. 173. ff. de reg. jor. 


We have alſo oil to ſet down 
under this Title that other Rule of the 
Roman Law, and Which is likewiſe 
founded on a * Equity, that 

Which are 
reaped the laſt year of the M 
ought to be divided between the Huſ- 
band and the Wife, in proportion to 
the time that the Marriage has 5 
is 


ex alis quoque con- 


— 


lemnized : 
into poſſeſſion of the Lands which 
in age with his Wife till 
er the Solemnization of the Marri- 


his Wife's Lands*. But this Ru 
which in the caſe of Divorce was - 
- OO ing of Juſtice both to the 
ife and to the Hu is not ſo ne- 
ceſſary in the caſe of the Diſſolution of 
the iage by the death of one or 
other of the Partics. For whereas in 
the caſe of Divorce it would have been 
m unjuſt that a Woman married juſt 
ore the beginning of Harveſt, and 
divorced as ſoon as was over, 
ſhould be ſtript of the Revenue of her 


Eſtate for the whole z in the caſe 
of the Diſſolution of the Marriage by 
the death of the Huſband or Wife, the 


Juſtice which may be due to either the 
one or other of them, or to their Heirs, 
or Executors, is not limited preciſely to 
this Rule. And beſides this way of di- 
viding the Fruits of the Wife's 

between the Survivor of the married 


Couple, and the Heirs, or Executors, 
of the ed, our Cuſtoms have eſta- 
bliſhed other ways altogether different. 


Thus in ſome Cuſtoms, the Fruits of 
the Wife's Dowry for the laſt go 
to the Huſband, ſubje& to the — 
which the ſaid Cuſtoms make him lia- 
ble to; and in others, the Survivor 


the Roots in the Eſtate that is re 


thers all the Fruits that are hangin 
T 1 


with the burden of paying half the 
charge of Tillage and and in o- 
thers again, the Fruits are divided into 


two equal Shares. And theſe different 
Uſages have in their Equi 
founded in this, that thoſe who m 

do contract on the conditions of theſe 
Cuſtoms, unleſs they derogate from 
them by expreſs Clauſes. And in parti- 
cular each Uſage is founded either upon 
the uncertainty of the Event which may 
give ſome advantage to the perſon who 
ſurvive, or upon other Motives 


Vo 1 


* 


Tit. 9. Sect. 1. 


1. F . mar. d. I. 9. L rn. . 
22 lan. 9. C. derei mx. act. 
I. a 


＋ 
— & 
do preſently 
iz 
| LE 
a as to 1 
a 
Lr 
retwrs it the Eren 
trix. o Admmiſtramux to a former „ Marrs 4 
fecond and ſuroroe: be n 
both Perſonal ch ſbe brought wits ban as 
„ gh. e rag flop ano th, pe and 
> are alenated by ber ſerond Husa. reflored 
- wither dominution. Cowel's Inſtit. of the 
N Englazd, lib. 1. tit. 10. F. 18. Cote 1 luſtit. 
+351 


b | 
nn u feet &, 
Huszhand hath iſſue by the ſame IWiſe, Male or 
ae, if the Wife dies brfore the Husband, 


8 
ET 
F 

1 

7 

7 

7 

J 


be 
But this „ U likewiſe granted to Huſ- 
where it i called Qurialitas Scotiæ. 
And it is likewiſe recerved m Ireland. Cote 1 Inftit. 
fol. 29. a. Regiam Majeſt. Scotiz. lib. 2. cap. g8.] 


_—y „ th. Abe, FL 


SECT. I. 


Of the Nature of Dowries, or Mar- 


riage Portions. 


| The CONTENTS. 
1. The Definition of a Dowry. | 
2. The Huſband enjoys the Dowry for the 
Charges of the Marriage. 
3. In what manner the Huſband is Maſ- 
ter of the Dowry. 
4. Of the Dowry in Money, or in Things 
_ eſtimated. | 
7. The Eſtimation makes the Thing to be 
at the Huſband's peril. 
6. Conſequences of this Eſitmation. 
7. The Downs may be of all the ]V/oman's 
Etfate, or of a part of it. 
8. Profits of the Dowry, which are not 


Revenues. 
9. Stones taken out of Quarries, and other 
matters. 3 
10. Lands purchaſed with the IVife's 
Portion. 
11. The Gains of the ſurviving Huſband, 
or Wife. | 


12. Liberty of all lawful and honeſt Patts. 
13. The Huſband cannot alienate the 
Lands which be got in Marriage 
with his Wife. 
14. Neither can he ſubject them to Ser- 
vices or other Burdens. 
| Z 


157. Ex- 
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Dowry. 
16. The Settlement of the Dowry implys 
the Condition, that the Marriage 


Hall be accompliſhed. 


J. 
is the Goods which a wo- 


1. The De- A 

finition of # man in ts her 
e 
1 
Dae cnet, & cm rev th gl 


| ut ſem 
1. 1. F. de ju. du. Fructus Frau ron (marium) perm 
tinent. 71e $.3. cd 


II. 


band 949! tinated to be a help towards the Main- 
fr te the Wife, and 

Charges of their Family, and towards cm the 
the Marni. other Charges of the Marri And it 


the Huſband has a right to the enjoy- 
ment of it b. 


.* Dotis fructum ad maritum pertinere debere, 
mquitas ſuggerit. Cùm enim ipſe onera matrimo- 
ni1 ſubeat, æquum eſt eum etiam fructus percipere. 


4 dot. 

Apud (maritum) dos eſſe debet, qui onera ſuſti- 
net. J. 65. H. alt. F. pro ſocio. Pro oneribus matri- 
monii, mariti lucro ö totius dotis efle, I. 20. 

C. de jur. dot. 


III. 


3. In what The Right which the Huſband has 
mamer the to the Dowry of his Wife, is a conſe- 
— : quence of their Union, and of the Pow- 
the Dowry, er Which the Huſband has over the 
Wife her ſelf. And this Right conſiſts 
in this, that he has the Adminiſtration 
and Enjoyment of the Goods of the 
Dowry, which the Wife cannot take 
from him; that he may ſue at Law, in 
his own Name as Huſband, for the Re- 
covery of the Goods of the Dowry out 
Es. of the hands of third perſons who detain 
; them 1 » or are Debtors of 
them ©: that thus he exerciſes, in 
his own Name as Huſband, theRights, 
and proſecutes the Actions which relate 
to the Dowry, in ſuch a manner as 
makes him to be conſidered as if he 
were Maſter of the Goods; but which 
does not hinder the Wife from retainir 

the Property of them d. And it is theſe 
ſeveral effects of the Rights of the Huſ- 
band, and of thoſe of the Wife, to the 
Dowry, which makes the Laws to con- 
ſider the Dowry, both as being the 
Goods of the Wife, and likewiſe the 

Goods of the Huſband. 


„nr The Revenncs of the aid def 


age. is on the account of theſe Charges that 


The CIVIL LAW, Sc. Book I. 
19. Regan for the u of the 


. Doxipſu liz propria primoniam 13. 


i in bonis mariti fie- 
RP 7: $-3-f 4 for. ds. be 22 — 
er 
rus, tui eſſe actionem, 

dot. Rei dotalis nomine, qui peri- 


J. 
41 non mulier furti actionem habet, 


2 l. CS > js. dot. — 
bonis mariti dos fit, mulieris tamen eſt. J. 75. F. 


rod, 

We have not put down in this article, what is ſaid 
in the texts here quad, that the Wife her ſolf cannot 
bring an Attion at Law for Recovery of the Goods which 

t of 171 4 8 


777 , yer the Wife may 2271. nor — 5 


ated her Hu:band, but even abe ſhe be 

that the Hausband agree to it, 

that ht her to do it, or that, upon bis Re- 
3 


IV. 


| The Dowry conſiſting of Money, or 4. O , 
other Things,” whether —— . — ea — ﬀ- * 
moveable, which have been eſtimated in . : 
the Contract of Marriage at a certain lim, 


Price, is the Pro of the Huſband: 
and he becomes Kar for the Money 
gn in Dowry, or for the Price of 
the Things eſtimated. For this Eſtima- 
tion makes it a Sale of the Things to 
him : and the Dowry conſifts i in the | 


Price agreed one, 


* $i ante matrimonium wftimatz res dotales ſunt, 
hac zſtimatio quaſi ſub conditione eſt. Namque 
hanc habet ionem, {i matrimonium fuerit ſe- 
cutum. Secutis igitur nuptiis, æſtimatio rerum 
perficitur, & fit vera venditio. /. 10. f. 95.5 de jur. 
dot. Quoties res æſtimatæ in dotem dantur, mari- 
tus dominium conſecutus, ſummæ, velut pretii, de- 
bitor efficitur. L.s. . de jar. au. | 


D 4 


If the Things thus cſtinmo — th The Ef 


to be d or to 


uring the 
Marriage; it is the Huſband who, be- ua 
ing Proprietor of the Things, bears the , 


Loſs of them, as he would reap the Pro- band pd 


fit, if there were any. But the Profit ;. 
and the Loſs of the Things which have 
not been eſtimated belong to the Wife, 
who has always retained the Property 
of them f. 


* Plerumque intereſt viri, ref non eſſe zſtimatas, 
ne periculum rerum ad eum pertineat. L. 10. f. de 
jur. dot. J. 10. C. . Quoties igitur non æſtimatæ 
res in dotem dantur, & meliores, & deteriores mu- 
lieri fiunt. d. J. 10. ff. de j jur. dot. Æſtimatarum re- 
rum maritus quaſi empror, & commodum 4. 

i 


| Of Downs. 

& fabeat, & periculum expecdet. I. . 
f , k. 

6. - In the caſe where the Things which 


quences are of the Dowry are cltimated, 
= the Rules concerning he arc the ſame 


with thoſe which have been explained 
in the Contract of Sale. For this Eſti- 
mation is a true Sales. | 

- © Quia æſtimatio venditio eſt. I. ro. $.5.m f. 
| * 41. & L 10. C. we. r 


VII. 


7. The The Dowry may comprehend cither 
2 the Eſtate of the Wife preſent and to 
- 5 come, or only all the Eſtate ſhe has at 
ent, or a part of it, 
been between themb. And 
the Goods of the Wife which are no 
part of the Dowry, are called Parapher- 


nal Goods, of which we ſhall ſpeak 
in the fifth Section. . pe 

* Null lege prohibitum eſt univerſa bona in do 
tem marito fœminam dare. J. 4. C. de jur. dot. l. 7 2. 
ff.cod. Tato tit. ff. de jur. dot. 


VIII. 

8. Profir: of If the Huſband reaps from the Por- 
* ps" —— — _ 8 
Teton y Profit which ma reckon- 
ne pgs ed a 2 it belongs — him. But 
| if the ſaid Profit is not of the nature of 
Fruits and Revenues, it is a Ya 
which augments the Dowry. Thus, 
the Cuttings of Coppice Woods, the 
'Trees which are taken out of Nurſeries, 
are Revenues. But if the Huſband ſells 
t Trees which the Wind has thrown 
wn in a Wood, in a Warren, or an 
Orchard; if he ſells the Materials of an 
Edifice gone to decay, which it is nei- 
ther uſeful nor neceſſary to rebuild ; all 
the Profits which ariſe from theſe 
kinds of Things, the Expences being 
deduCted, are Capital Stocks which go 
to the augmentation of the Dowry. 
And it would be the fame thing if there 
ſhould happen any Addition to the 
Lands which are part of the Dowry, 
whether it be in their Extent, as if's 
Piece of Ground lying near a River hap- 
pens to receive any Accretion from it: 
or m their Value, as if a Right of Ser- 
vice, or ſuch like, be diſcovered to be- 

long to them i, . 


Si arbores cæduæ fuerunt, vel gremiales, dici 
oportet in fructus cedere, Si minus, quaſi deteri- 
orem fundum fecerit maritus, tenebitur. Sed etſi 
vi tempeſtatis ceciderunt, dici oportet pretium ea- 
rum reſtituendum mulieri: nec in fructum cedere, 
non magis quàm ſi theſaurus fuerit inventus. In 

cum enim non computabitur, ſed pars ejus di- 
Vol. I. 8 


according as it 


Tit. 9. Sect. 1. 171 
| os Dent. | I. 12, | 
lr. matr. 1.8. F funde dot. Sive ſuperfici- 
| cede 4 Chron mulieris n 
nummi ex en venditione recepti ſunt dotis. J. 3 2. 


F de juv. . ” 

Si grandes arbores eſſent, non poſſe eas cedere. 
. 11. F. de . Incrementum viderur dotis, non 
alia dos, quemadmodum fi quid alluvione aoceſſiſſet. 


The Stones of Quarries, and the o- 9. Sone, 
ther matters which are takety out of a e o of 


Ground, ſuch as Chalk, Plaiſter, Sand, e 
and the like, are Revenues which be- „arte, 


long to the Huſband. Whether it be 
that the ſaid matters appeared at the 
time of the Marriage: or that the Huſ- 
band made the firſt diſcovery of them; 
in, which caſe he recovers the Expences 
he has been at in putting the Ground in 
a condition of yielding this new Reve- 


nue n. Bur if theſe matters are ſuch, 


that they cannot be reckoned among the 
Fruits, and that they do not make a 


yearly Revenue; but a Profit to be 
made only for once; the ſaid Profit will 
be a Capital Stock, and the Dowry will 
be 3 by the Profit made N. 
theſe matters, the charges being e- 
dudted ?. 95 
| Sed fi cretifod im vel cujus alterius mate- 
rie ſint, vel arenæ, utique in frudtu habebuntur, 
I. 7. F. 14. F [of. matr, I. B. cod. | 
Vir in fundo dotali lapidicinas marmoreas ape- 
rucrat : divortio facto, quætitur, marmor cæ- 
ſum, neqde ex m eſſet, cujus eſſet: & im- 
in lapidicinas factam mulier an vir præſtare 
t? Labeo, marmor, viri eſſe, ait, cxterum 
viro negat quidquam præſtandum eſſe a muliere, 
quia nec neceſſaria ea impenſa eſſet, & fundus de- 


terior eſſet factus. Ego non tantùm neceſlarias, ſed 


etiam utiles im præſtandas à muliere exiſti- 
mo, nec puto fundum deteriorem eſſe, ſi tales ſunt 
lapidicinæ in quibus lapis creſcere poſſit. l. ult. F. 
de fundo dot. | | | 
* $i ex 8 dotalis fundi, lapidem, vel ar- 
bores quæ fructus non eſſent, vendiderit, nummi 


ex ea venditione recepti, ſunt dotis. I. 32. f. de jure 


dot. Nec in fructu eſt marmor, niſi talis fit, ut 

1 ibi renaſcatur quales ſunt in Gallia, ſunt & in 
47. 8 13. L.. mat. 

As to theſe Expences, ſee the eleventh and the 

following Articles of the third Section, and the ſe- 


venteenth Article of the tenth Section of the Con- 
tract of Sale. ; 


| : | 
The Lands which the Huſband pur- 10. Land: 


chaſes with the Money he got in Mar- 14/4 


riage with his Wife, are not part of the 5%, 1, 
Dowry ; but the Property of the Huſ- wh 2 


band o. 


® Ex pecunia dotali fundus à marito tuo compa- 
ratus, non tibi quzritur. I. 12. C. de jur. dot. Sive 
cam nupſiſſes mancipia in dotem dediſti, ſive poſt 
datam dotem, de pecunia dotis, maritus tuus quæ- 
dam comparavit, juſtis rationibus dominia eorum 
ad eum pervenerunt. I ult. C. de ſervo pig. dat. 
man. 1 
. 2 


The 
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l It way be agreed; that the Huſband 
Geinsof the (yrviving the Wife ſhall have a certain 
FProfit out of the Wife's Eſtate. And 
„ . this Profit may be ſtipulated, either in 
calc there be Children of the Marri 
or even in caſe there happen to be 

none v. And they may like wiſe regu- 

late ſome Profit tor the Wife, out of 
the Huſband's Eſtate, in caſe ſhe out- 


Si decefſerit mulier conſtante matrimonio, dos 
non in lucrum mariti cedar, niſi ex quibuſdam pac- 
tionibus. J. un. $.6, C. de rei ur. act. Diminutio 
dotis. J. 19. C. de donat. ante nut. Si pater dotem 
dederit, & pactus fit ut mortul in matrimonio filid, 
dos apud virum remaneret, puto, pactum ſervan- 
dum, etiam ſi liberi non inter veniant. I. 12. F. d 
pat, dt. Si convenerit, ut quoquo modo diſſolu- 
tum ſit matrimonium, liber is intervenientibus, dos 
apud yirum remaneret, &c. J. 2. J. de pat. dot. 
1. 26. c. I. 1. F. de dote 74 v. I. 9. C. de pad. 
content. & Nov. 97. t. 1. ae equal. dot. Fo, propr. 
mat. don. & angm. dot. 
I i 10 be remarked on this Article, that the Cuſtoms 
Places regulate differently the Gains as well of the Huſ- 
and as of the Wife : and theſe Gains regulated by t 
Crfloms are acquired of right, altho' there were no ex- 
preſs agreement about them. 3 
I the end of the Pridimible to this Title, we have 
nlready mentioned whats Profit the ſurviving Huzband 
has out of his Wife's . y the Law of England, 
which is, that if there be a Child born alive of the Mar- 
riage, the Huband ts entitled to hold the Lands during 
his Lift, "Which Privilege is called the Courtefie of Eng- 
| land. So like wiſe by * Law of England, the Wife, if 
ſhe ee her Husband, has a Right by Marriage, 
without any ſpecial Contratt, to a Third part of 4 
Lands 91 which her Huszband was ſciſed of 
in Fee, for her Life. Cowel's Inſtit. lib. 1, tit. 10, 
FS. ult. Coke 1 Inſt. fol. 3 0. b. Aud as to the Perſonal 


Eftate of the Husband, if he dies Inteſtate, leaving Chil- 
xen bebind him, his Widow is entitled to one Third Part 


of bis Perſonal Eſtate; and if there be no Children, to 
one Half. Stat. 22 & 23. Car. II. cap. 10. The Wi- 
dows 1 Freemen of the oy of London have this farther 
Privilege, that their Husbands, even by Will, cannot de- 
prive them of their Right to a third Part of his Eſtate, 
without their own conſent, And if their Husbands die 
Inteſtate, they have not only a Right to their own Third 
Part by the Cuſtom, but likewiſe another Third Part is 
to be divided between the Widow and the Children, and 
the remaining Third Part goes wholly to the Children. 
Privilegia Londini, pag. 279.] | 


5 
12. Liberty In Contracts of Marriage, as in all 

all #155 Others, the Parties contracting may make 
mo all manner of 8 whether re- 
lating to the Dowry, or otherwiſe; 
provided that the Agreement have no- 
thing in it that is unlawful, diſhoneſt, 
or that is forbidden by any Law or 
Cuſtom 4. | | 


281 qua pacta interceſſerint, pro reſtitutione do- 
tis, vel pro tempore vel pro uſuris, vel pro alia 
3 


7 I : 
by theſe 1wo 


of all ſuch 


fol. matr. 


conſtitutiones 

de rei ur. ad. See the twentieth Article of the firſt 

Section of the Rules of Law. = 

| 11 Lands which the Huſband got 13. . 
in Marriage with his Wife, can neither * 
be alienated, nor mortgaged by the Huſ- . _ 
band, even altho” the Wife ſhould con- Lang be 


dare, ne conſentiente muliere maritus poſſit, ſed 
nec alienare, ne fragilitate naturæ ſuæ in repenti- 
= deducatur inopiam. J. wn. f. 15, Cod. de rei ux. 
This Article 1s to be underſiood according to the Uſage- 
of the Countries where the Wife cant alienate her Dow- _ 
. But ſhe may alienate it in ſome Conntries, with the 
Huband's conſent, It is neceſſary likewiſe to obſerve, - 
that in forme Countries, the Wife cannot fo much as bind 
her ſelf, eden with the conſent of her Huzband ; which 
preſerves her whole Dowry entire to her, whether it con- 
fiſt in Moveables,) or Immoveables, © 14 
(In E , the of the Wife may be alitnated 
by the joint conſent of the Husband and Wife ; for they 


may join in levying a Fine for that purpoſe. Vid. Stat. 


4 H. VII. cap. 24] 


The Prohibition of alienating the 14. Nether 
Lands, which are the Wife's Portion, an he ab- 
includes that of ſubjecting them to Ser- row to 

R , a + 7 ErVICES, or 
vices, or ſuff thoſe due to them to / Bur- 
be loſt; and of making their condition 4. 
worſe any other way !. | 1 55 
 # Julianus, libro ſexto decimo digeſtorum ſeri 
fit, * fervitutes fundo debitas poſſe N 
amittere, neque alias imponere. J. 5. F. de fund. 


* , 
f 


POR 2 
If during the Marriage there happens . z««p- 
any extraordinary caſe, which may re- tion for the 
quire the Alienation of the Wife's Dow- enting 
Ys ſuch as that of Redeeming out of J % Por- 
aptivity, or out of Priſon, the Huſ-”" 
band, the Wife, or their Children, or 
other neceſſary Cauſes; in which caſe 
the Alienation may be permitted by a 
Decree of Court, the Judge enquiring 
into the merits of the Cauſe, and into 
the circumſtances*. 


Manente matrimonio non perdituræ uxori ob 
has cauſas dos reddi poteſt : ut ſeſe ſuoſque ala. 
ut in exilium, ut in inſulam relegato parenti præſtet 
ali monia, aut ut egentem virum, fratrem, ſororem- 
ve, ſuſtineat. J. 7 3. $. 1. F. de jur. dot. v. l. 20. ff. 
Sed etſi ideo maritus ex dote expendit, 
ut à latronibus redimerit neceſſarias mulieri perſo- 
nas: velut mulier vinculis vindicet de neceſſariis 
ſuis aliquem, reputatur ei quod expenſum eſt, ſive 
pars dotis ſit, pro ea parte: ſive tota dos ſit, actio 
dotis evaneſcit. I. 2 1. . ſolut. matr. 

We do not expreſs in this Article all the caſes wherein 
theſe Laws permit the imploying a part of the Marriage 
Portion, and even the whole Portion, For 'our Uſage m 
ore 


„ tot 
neceſſity 


this particular is more reſerved : and ſome Cuſtoms 
reſtrained the permiſſion of Alienating the Demi 


troviding Sufbenance for the 
r 10 add to this Rule, the 


Family, er 14 
thought 
this 


ament of 


16. ee All Settlements of Dowries imply the 
tlement of Condition, that the Marriage ſhall be 
e accompliſhed. © And the Covenants re- 
—_— lating to the Dowry, as all the other 
Covenants in a Contract of Marria 


that the. at. 
Marriage are annulled, if the Marriage is not ſo- 


ſhall be ac- 
eee, Clared null and void". 


* Omnis dotis promiſſio futuri matrimonii taci- 
tam conditionem accipit. J. 68. F. de jur. dot. l. 10. 
$. 4. %%. Dotis tio non refertur ad ea matri- 
monia, conſiſtere non poſſunt. Neque enim 
dos fine matrimonio eſſe poteſt. Ubicunque igitur 
matrimonii nomen non eſt, nec dos eſt. l. 3. ff. de 
fur. det. | 


SECT. 1 


Of the Perſons who give the Dowry, 
and of their Engagements. 


The CONTENTS. 


1. The Father endows his Daughter. 

2. The Maid, or Widow, that is from un- 
der ber Father's Juriſdiction, ſet- 
tles her own Dowry. © 

3. The Settlement of 
Maid that is a Minor. _ 

4. If the Father endows his Daughter, it 
is preſumed to be out of his own 
Eſtate, and not out of what the 
Daughter may have of her own 
beſides. 53 


7. The Dowry given by the Father is call- 


ed Dos Profectitia. 

6. Re ver ſion of the Dowry 
cceds from the Father. 8 

7. The foundation and uſe of this Right. 
8. The Dowry which comes from the Fa- 


ther is ſubjeft to the Profits due to 
the Huſband. 


9. If the Father is mad, or a Prodigal. 


10. The Dowry coming from the Grand- 


father, and other Aſcendants on 
the Father's fide. 


It. Reverſion to Strangers. | 
12. Mhat the Father owes to the Daugh- 


ter, is not conſidered as a Dowry 
coming from him. 
13. Dowry ſettled by the Mother, 


14. Warranty of the Dowry. 


he” 1 . 8 , Tu. 
I 2X DD oWRIES. Tit. 9. Sect 24 


n 


lemnized, or if for ſome cauſe it be de- 


longer 


the Dowry of a 


which pro- 
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HE Daughter Who marries, ought . Tie Fa- 
to be endowed. by her Father, if cher ene, 
he be alive. For the of che Fa- % Dungl. 
ther to take care of his Children, and to 
provide for them, implies that of giv- 

ing the Daughter a Marriage Portion“. 


* Neque enim leges incognitæ ſunt, quibus cau- 
rum cf. omaino r eſſe officium, — — 
pro ſua progenie. J. 7. C. de der. prom, Capite 
24 quinto we jule i liberos, quos ha- 
bent in poteſtate, injuria prohibuerint ducere uxo- 
res, vel nubere, vel qui dotem dare non volunt, ex 
conſtitutione divorum Severi & Antonini, per pro- 
conſules præſideſqque Provinciarum, coguntur in 
matrimonium collocare, & dotare. J. 19. F. de ritu 

. V. Nov. 115. c. 3. „11. 

What i faid in this laff Text concerning the Marri- 
age of Daughters againſt the will of their Fathers, 
makes it neceſſary to obſerve the diſpo/ution 


the Edit 


their Pa- 


Marriages of Ciuldren without the confert 
attain the age of thirty years, 


rents ; of Sons, till : 


of 1556, and of the other Ordinances, ra o/ tw the 


and of Daughters till the age of twenty five, See 


Exod. Xxli. 17. XXXIV. 15, Dau, vii. 3. 


e | 
When a Maid, or Widow, that. is no. 2. 
under the Juriſdiction of her Fa- . 4 
0 , FE 7 that 
ther, marries, ſhe ſettles her own Dow- 


is from un- 


ry, and ſtipulates the Conditions of it b. der her Fa- 


"38 I GE, tler Fu- 
Ter. tit, F. de jur. det. | —— 
| _ ettles 
III. * 


When a Young Woman under Age 3. 7h Ser. 
marries after the death of her Father, n of 
ſeeing ſhe is Miſtreſs of her own Eſtate, f, Aal 
altho* under the care of a Tutor, or % is a 
Guardian, yet it is ſhe her ſelf that ſet- Miner. 
tles her Dowry, with the conſent and 
approbation of her Tutor, or Guar- 
dian e. my. 

© Mulier in minori tate conſtituta, dotem ma- 
rito, conſentiente generali vel ſpeciali curatore, da- 
re poteſt. l. 28. C. de jur. dot. 


IV. 15 
If a Father, whoſe Daughter has an ,. f 6 


Eſtate of her own, which ſhe inherited Father en- 


of her Mother, or ſome other Perſon, . 
and of which the Father has the Ma- P. . 
nagement, as being his Daughter's Tu- ſumed io be 
tor, or Guardian, ſettles on her a Mar- ot of hi, 
riage Portion, without ſpecifying whe- 9” Kale, 
ther it is out of the Daughter's proper ma - 
Eſtate, or his own ; he is reputed to naughrer 
IVC it, not as Tutor, or Guardian, to his may have 
ughter, but as her Father, and be- % . 
cauſe of the duty incumbent on him to e, 
endow his Daughter, and that out of his 
own Eſtate. And it would be the ſame 
thing, altho' this Daughter were alrea- 
dy emancipated d. 


# Cum 


is 
Prot Kar, 

* ProfeRtitia dos eſt, quard patre 
feta eſt, r A PL 
nag minu pn. eſſe nemini 
4. l. 5. LI. TA jor. au. 7 


to him, — 
oman Law by the Name of Dos Pro- 
becauſe it is from rhe Father 
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vel paren 


dea 1 EY ia 
uhe Father, „ pa 0 bog on 
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mo oe ob 
This Right of 
7 is preſerved to the Father, altho the 


under the Father's Juriſdiction by Eman- 


may be as a Comfort to him under the 
Loß he ſuſtains by his Daughter's death“. 


— Lon oS 4 24 Ar. E 
ofectitiam facit. I. 5. F. 11. f. de jar. dot. Eti- 
amſi in poteſtate non fuerit patris, dos ab eo pro- 
fea reverti ad eum debet. I. 10. f. ſol. marr. 
eee, l of the 
Nin i ile to „ Oy & on 
r @ cake that the Mother, and the 
Aſcendlants on the Mother's ſide, ought nat to be diſtin- 
$"%iſhed from the Father, as to this Right of Reverſ . 


bs 


121 


thn of the Dow- 
aughter had been ſet at Liberty from 


jon, which is men- 


Hund. 


* 


niant. I. 13. F de d. Al. 


* were put ey Fay Care g. If the 
df a Guardian, as being out of his Senſes, Father u 
or as being a Prodigal, or for other” © * 
Cauſes; or if he were abſent, or in any : 
other condition which ſhould oblige 
the Magiſtrate to take care of the Mar- 

riage and Endowment of his Daughter; 

the pears, at way which ſhe receives 

out of her Father's Eſtate, will be con- 
ſidered as a Dowry ing from the 
Father, and ſertled by him on his Daugh- 

ter. 3 


Si curator furioſi, vel prodigi, vel cujuſvis al- 
fectitiam eſſe. Eg. 531 de jur. =. eee 
pratorem vel præſidem decrevi tum 
patris vel ab hoſtibus capei, 3 
ili in dotem hee quoque 
tia videtur. d. I 3. 44. 


bus o 


— 


* e | 
All that has been ſaid of the Father, 1. Tie 


3 reſpect to the . comin * Dowry 
reverting to him, is hkewiſe = 
e the Grandfather s 1 


cetrlher. Aſcen- 
dants on the 


Al perſons, Parents, or Stran 11. Rever- 
may give a uche Goh ortion u. ut ſion to 


they have not the t of Reverſion, Sanger. 


unleſs N it. For it is 
a free Gift which they 
have been pleaſed to make o. 
Fromittendo dotem omnes obligantur, cujuſ- = 
e a rang, Fw J. 41. F de jure 
* $i dotem marito libertz veſirz dediſtis, nec 
22 ſoluto matrimonio vobis incontinenti 
5 de ee abe 
e 
deritis. J. 24. C. de jur. dot, Accedit ei & alia 
5 1 ſpecies 


2 | 1? Grandfa- 
and other Aſcendants on the Father's e, 2nd 
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has of hers, or was 
. 
to the Father, 
lay it out 


Dowy as a Portion for his Daughter, this 


oxy Dowry will not be conſi as coming 
Foun 3 Father v; but it will be rec- 


koned a Portion ing from ano- 
ther perſon, and tł hter's own Pa- 
trimony. And it would be the fame 
thing, if the Father was indebted to the 


Daughter on any other account 4. 


13. Dowy Altho' it be a duty properly incum- 

foiled by bent on the Father to endow his Daugh- 
I" and that he cannot endow her out 
of the Mother's Eftate*; yet if the Mo- 
ther has Goods which are no part of 
her own Dowry, ſhe may endow her 
Daughter out of them. And if the Fa- 
ther is not able to give a Portion to his 
Daughter, the Mother may in that caſe 
5 
erving t peru which t 
uftons prcſetide in the like caſes? 

* Neque mater pro flia dotem date cogitur, nil 
3 vel lege ſpecialiter ex- 
preſſa: neque pater de bonis uxoris ſuæ invitæ ullam 

| dandi habet facultatem. J. 14. C. de jur. dot. Cum 
uxor virum ſuum, quam pecuniam ſibi i 


| deberet, in 
dotem filiz communis dare jullerit : & id fecifle 
12. Three ſorts of Expences. 


dicatur : puto, animad dum eſſe, utrim eam 
detem ſuo, an uxoris nomins dedit. Si fuo, nihilo- 
mine dederit, ipſum ab uxore liberatum eſſe. 1. 2. 
F jo du. | 


DowRits. 


data, fi pollicitatio, vel protniſho fuerit interpolita, 


Oy the rejects of the FHusband 


9. Fo 8 the Dowry ought to be re- 


8 
11. Repairs and other Expences leſſen the 


175 


XIV. 

The perſons who give a Do or 14. War- 
Marg Portion whether it be in Mo- ranty of the 
ney, Land, or hings of another Na- . 
ture, can no more diſpoſe of what they 
have once given away, or promiſed; 
and they are obliged to warrant the 
Lands that are given, the Debts that are 
transferred, and the other Things, ac- 
cording to the Agreement made, or ac- 
cording to the Rules of Warranty which 
thoſe perſons are bound to who fell or 
transfer any Thing g | 

Rem in dotem genero pro filia 
dit, nec K non poteſt. Ta 25 
fur. dee. I. 17. cod. Ericti re qua: fucrat in dotem 


gener contra ſocerum, vel mulierem, ſeu haredes 
corum, condiftione, vel ex ſtipulatione agere poteſt. 
J. 1. C. de jor. dot. J. wn. F. 1. C. de re nx. at. 
$. 29. inf. de ad. 


FW 


* I $997" 


SECT m 


with reſpbect to the Dowry, and 
of the Reſtitution of the Dowry. 


The CONTENTS. 


1. The Huſband's Engagement to bear the 
tharges of the Marriage. 

2. Of the tare whirh the Huſband ought 
to tate of the Effefs pertaining to 
the Dowry. | 

3. ＋ againſt the Debtors. 

4. If the Huſband innovates the Obliga- 
tion, it is at bis own peril. 

ſ. if the Huſband receives Intereſt from 
| a Debtor of the Dowry. 

6. How Preſcription may be imputed to 

the Huſband. 5 
7 The caſe of Reſtitution of the Dowry. 
. Acceſſons of the Dowry. 


Flored 
10. The Huſband's Gains diminiſb the 
Reſtitution of the Dowry. 


__Dowry. 


13. Neceſſary Expences. | 
14. The Huſbund bears the Charge of the 
Annual, and ordinary Expences. 
*Y If. The 
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16. Uſeful Ex 


1. he Hufe 
band's En- 
OS os 
charges of 
the Marri- 

age, 


The CIVI I; LAW, LAY 


IF. The Ground Charges are taken out of 
or Fredes. 
„ bow they art re 


the nalin 


oY cobered. 
17. Hew ve are 10 jud, 
Wo pri horn goof 


Dowry, 1s to bear theſe charges 
.. hs Tae 


#quitas ſuggerit. Cùm enim ipſe onera matrimo- 
21 ſubeat, æquum eſt eum ara fructus percipere. 


care 


the 1 


bun ought 


to take of 
the Effects 


pertaming proper Goods, Thus he 


i l. 20. C. . 
I. 


2, of the | Seeing the Huſband enjoys the Dow- 


as it in his Poſſeſſion, as much 

his own Intereſt, as his Wife's; he 
ought to take the ſame care of it, as he 
docs of his own Affairs, and his own 


ht to ſue 


D 8 Hen the Debtors, repair and cu tivate the 


Lands and 3 + in RUS 
have a watchful eye over every thing 


7 15 relates to the preſervation of the 
8 ning to the Dowry. And 
if thro' his Fault, or Negligence, there 


happen Loſſes and 8 or that 


be commits Waſte on. the Eſtate, he 


ſhall be bound to make them good®. As #® 


likewiſe to make good the Accidents, 


which may be occaſioned thro' F aults 


for which he is accountables. 


> Ubi utriuſque utilitas vertitur, ut inempto, ut 

« ut by dote, ut in , ut in ſocietate, 
& dolus & culpa preſtatur, 2. ff. commod. 
23. ff. de reg. jur. In rebus 2 134 
ſtare oportet * dolum quàm ranch e cauſa 
ſua dotem accipit. Sed etiam dili 
bit, quam in ſuis rebus exhibet. I. 17. FA jor dot. 
I. alt. C. de pact. cv. Si extraneus fit qui dotem 
promiſit, iſque defectus fit facultatibus, imputabi- 
tur marito cur eum non convenerit. 4. 3 3. F. de 
jur. dot, See the following Article, Si "Aka 
viro uxor in dotem dederit, iſque inde arbores de- 
ciderit, ſi hæ fructus intelliguntur, pro portione 


anni debent reſtitui. Puto autem: ſi arbores ceduæ 


fuerunt, vel gremiales, dici oportet in fructus ce- 
dere. Si minus, quaſi deteriorem fundum fecerit 
maritus tenebitur. J. 7. f. 12. F. ſolut. matrim. 

© In his rebus quas præter numeratam pecuniam 
doti vir habet, dolum malum, & culpam eum præ- 
ſtare oportere. Servius ait, ea ſententia Publii Mu- 
tii eſt. Nam is in Licinnia Gracchi uxore ſtatuit, 
quod res dotales in ea ſeditione qua Gracchus occi- 
ſus erat periſſent, ait, quia Gracchi culpa ea ſeditio 


facta eſſet, Licinniæ Wa l. 66. F. 
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— — Portion, and that if 
was ITT Son ny 


| aan excuſed from 
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- Alths* the 3 be o 
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den who have tors 


— QT ——_— 
nomine, fi dos exigi potuerit, J. 20. H. 2 

pad. dot. $i extrancus fit, quidotem 1 
the ran . Fcuatibus,impuniur ma 


cur eum non convenerit, n 
er OR ee promiſerat. Nam ſi do- 


_ —— dont marito qui cum non 
runs —— qui — — 
id quod facere poſſet, * oonyeniſſet, condemna- 


verat. Hoc enim Divus Pius _—_— 


liberalitate conveniuntur, in id facere poſſunt 
condemnandos. Sed fi vel Food. vel ipfa promiſe- 
libro ſexto decimo 


— —— periculum re- 


ad maritum : 


icentem, cur patrem qui de ſuo dotem promiſit, 
non urſerit ad exſolutionem. Multò minus, cur ip- 
fam non convenerit. Rectè itaque Sabinus diſpo- 
ſuit, ut diceret quod pater, vel ĩpſa mulier promi- 
fir, viri periculo non eſſe: quod debitor, id viri 


ait, cul adquiritur, Adquiri autem mulieri accipi 


mus RI ee 33. F. de 


We have thought to qualify this Rule in the 
manner that it is ſet in this Article. For our * 
is not in this particular fo indulgent to 


this thirty third Law, ff. de jure dot. ſeems to be. "and 
on one hand it would be too bard .to oblige the Huſ- 


to uſe againſt a Father in Law, or againft a Donor, 


= 4 recovering the Debt ; 
yp ater bends would et te ju juſt that he hed os 


9553 diligence as 
to apply 


all. ing dt bv, 


If a Huſband changes the nature of a. If the 


Debt pertaining Een. » by inno- Ta 
this c 


ange will innovates 
peril, and he will remain ** a 4 


charged with the Debr, as if he had re- his own pe- 
ceived it e. | 3 


vating the ee 
be at his own 


18 Repairs . z free for him to do it, he is bound to ; 
| 15. or * ; make all that he to be 
20. pars 7m ure. loſt thro* his Negligence = neverthe- 
65 X leſs if ehe Debtor of the is the 
; tour 8 ſhould 
AE Bilton 1 the Dowry require at he 
in his Power, wit SID uſe the ſame diligence againſt them 
enjoy it, that he may bear the © which he ought to uſe a Stran- 
the Marriage, in maintaining hom ger. But it is reaſonable in this caſe to 
Ke, his Wife, and Family; the firſt of give ſome grains of allowance, according 
his "Engagements, with relation to the as the circumſtances may require ©. 


fi ex neceſſitate, 


Te 


» Dotera I pitre yak qqoris ao promilMirs ſi 


vir novandi causa ccœpit viri eſſe pericu- 
lum, chm ante mulieris fuiſſet. J. 35. F. de ſur. dur. 
See the Title of Novations, in order to know what 
is meant by innova a Debt; and notice has 
eee d eas | 


V. The 
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The Huſband who receives Intereſt 


5. If the | 
Faded der aDebtor of the Dowry, delay 
ref from on that account to call in the Princi 
Bur of Sum Which he might have demanded, 


rhe Beg. will be_anſwerable tor the Dept, if the | likewiſe to all the Acceſſions which 


ſaid Debror becomes inſolvent. - _ 


Cum dotera mulieris nomine extrancus promi- 


fit, mulieris periculum eſt: ſed 6 maritus, nomen 


ſecutus, uſuras exegerit, periculum ejus futurum, 


reſpondetur. 1 21. . & ji. dot. 


ber VI. 
6. e If the Lands or Tenements which are 


. 


Preſcription of the Dowry be ed by a 
Hd ** LH ers 


pm and the Huſband fu 
es => the whole time limited for Preſcrip- 
tion to run out, he ſhall be anſwer- 
able for it. U it be that at the 


time of the Marriage the Preſcription 


was very near being accompliſhed, and 


that there remained ſo little time to run, 


that the Huſband could not be blamed 
for not interrupting a Preſcription which 
was acquired without his knowledge 8. 


Si fundum, quem Titius poſſidebat bona fide, 

i temporis ne poterat ſibi quzrere, mu- 
lier ut ſuum — In Jura, eumque pete- 
re neglexerit vir, cum id facere poſſet, rem periculi 


ſui fecit. I. 16. F. de undo dot. Plane fi pauciſſimi 


dies ad perficiendam longi temporis poſſeſſionem 
1 nihil erit quod — marito. 


| „ 
7: Thecaſs The laſt Engagement of the Huſband 
2 of the is to reſtore the Dowry, whenever the 
Dowry, Cale 3 that it ought to be reſto- 
red. As if the Wife dies without Chil- 
dren before the Huſband; if the Marri- 
age is declared null and void; it they 


are divorced, or ſeparated from Bed and 


Board; or if the Wife obtains a Sepa- 


ration of Goods only becauſe of the Huſ- 
band's Poverty: if the Dowry was given 
to the Huſband at the time of Eſpouſals, 
and the Marriage was not accompliſh- 
ed. And when the Huſband dies, his 
Engagement to reſtore the Dowry pal- 


ſes to his Heirs, Executors, or Admini- 
 firators®. 


Dum quzrebatur an verbum, ſoluto matrimo- 
nio dotem reddi, non tantum divortium, ſed & 
mortem contineret, hoc eſt, an de hoc quoque caſu 
contrahentes ſentirent. Et multi putabant, hoc 
ſenſiſſe, & quibuſdam aliis contra videbatur : ſecun- 
dum hoc motus Imperator pronuntiavit, id actum eo 
pore. ut nullo caſu remaneret dos apud maritum. 
240. ff. de verb. ſign. Soluto matrimonio ſolvi 
_— dos debet. J. 2. F. ſol. matr, Si conſtante 
matrimonio, propter inopiam mariti, mulier agere 
volet, unde exactionem dotis initium accipere I 

mus? Et conſtat exinde dotis ex 

petere, ex quo evidentiſſimè apparuerit mariti fa- 

cultates ad dotis exactionem — l. 24. 


VOI. I. 


* N „ 


3 wh 
** 4 N . - 1 N 
[ „ ? To. F a 
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| tends not only to whit, has been de 


actionem com 


The Reſtitution of the 4 ex · 8. Ac, 
1 


ver» fon of the 
ed to the Huſband as the Dowry, but 0. 
may haye augmented the Capital of the 
Dowry, and which ought not to belong 

to the Huſband. Thus the Augmenta- 

tions of the nature of thoſe which have 

been mentioned in the cighth and ninth 
Articles of the firſt Section are to be 
reſtored with the Dow-I y 


| Quia ipſe fundus eſt in dote, quodcumque 
propter eum conſecutus fuerit a muliere maritus, 
uandoque reſtituet mulieri de dote agenti. J. 52. 
FAN It 
IX. 

When the caſe of reſtoring the Dow- g. To whom 
0 happens, it ought to be reſtored ei- the Pony 
ther to the Wite, if ſhe has ſurvived * 7 ” 
her Huſband, and be of age to receive 
itz or to her Heirs, Executors, or Ad- 
miniſtrators, or to her Father, if it was 
he that ſettled ir, or to the other per- 
ſons to whom the Dowry may apper- 
ma: 72 

 Soluto matrimonio, ſolvi mulieri dos debet. 

J. 2. F fol. marr, Hæc, fi ſui juris mulier eſt, 4. J. 


Dos ab eo ( patre) prufecta reverti ad eum deber. : 
I. 10. od. J. 6. F de jure dot. l. un. 5. 13. C. de rei | 


us, act. I. 2. C. de jure dot. 


| "" 

If it has been agreed in the Contract 10. The 
of Marriage, or if it be regulated by ns : 
Cuſtom, that the ſurviving Huſband © the "4 
ſhould retain a part of the Dowry, the finn of 
Reſtitution will be diminiſhed in fo the Dowry. 
much =, | | 

= See the eleventh Article of the firſt Selin. 

Ho, TONE | N 

The Reſtitution of the Dowry is alſo 11. . 
leſſened by the 7 7 and other d’ other 
Charges which the Huſband, or his = Fr. 
Heirs, Executors, or Adminiſtrators, Br. 
have been at in preſerving the Effects of 
the Dowry, according to the nature of 


vhoſe Diſburſements, and the Rules 
which follow. 


See the following Articles. 


XII. 


The Expences which the Huſband, 12. Tree 
or his Heirs, Executors, or Adminiſtra-/#% & Ex- 
tors, may have been at, are of three". 
ſorts. Some are neceſſary, ſuch as thoſe 
which are laid our in repairing a Build- 
ing which is ready to fall, and which 
| Aa ought 
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fecit, & qum ſpecies exornant. I. 7. cod. 


13. Neceſ- 
Ces, 


why this fort of 


: novelletur in fun- 
it, J. 1. $ ab. & l. 6. . V 
penſar quas maritus ad 


HY; 
For the neceſſary Expences, the Hul- 
band may retain the or Tene- 


ments pertaining to the Dowry, or a 
part 3 —— 


and » Poſſeſſion of them till he 
D and this is the reaſon 
es is ſaid to leſ- 
ſen the Dowry?. For it is in effect leſ- 


ſened by the neceſſity of cutting off 


from it that which is due to the Huſ- 
band, on the account of an Expence, 
without which the Lands or Tenements 
might have gone to ruine, or been 


damaged, or diminiſhed, and which the 


Huſband was obliged to lay out, that 


he himſelf might not be e accounta- 


ble for the Lols that ſhould happen d. 


? Quoddicitur neceflarias impenſas ipſo jure do- 
tem minuere, Lr. Ain us in 


dote fit, definat aliqua ex parte dotalis eſſe. Sed 


14. The 


= 
ges 

the Annual, 
and ordi- 


N 


es. 


niſi impenſa reddatur, aut pars fundi, aut totus re- 
. I de jare dot, I. 1. f. 2. F. de 
1 
Id videtur neceſſariis impenſis contineri, quod 


ſi à marito omiſſum fit, judex tanti eum damnabit, 


uanti mulieris interfuerit, eas impenſas fieri. 1. 4. 
1 cad. See the fürteenih Article, and the Remark upon 
*. | 
XIV. 5 
The Expences which are laid out 
daily, and of courſe, either on the pre- 
ſervation of the Lands and Tenements, 


ſuch as the leſſer Repairs of a Houſe, 


or for cultivating the Lands, ſuch as til- 
ling, and ſowing, or gathering in the 
Fruits, are taken out of the Fruits them- 
ſelves, and out of the other Revenues, 
and are a charge on them. For the 
Fruits and Revenues are underſtood only 
to be that which remains of clear Profit, 
after deduction of the Expences that 
have been neceſſarily laid out in order 
to be able to enjoy. So that the Huſ- 
band does not recover theſe kind of Ex- 


pences. But he recovers thoſe which 


paſs the bounds of what is neceſſary for 


\ 


5 1 . r } 1 by 
. 4 8 ; * A FI 
' 1 W. N A * 
* 


wien E 
rem, ſpeciemque ejus neceſla- 
ria int: N nec ullaw huber co 


SERIES 


ædificiorum dotalium refectio, & agrorum q 
cultura, dotem minuent. Omnia enim bæc in 
cie neceſſariarum impenſarum ſunt. ines rote We 
preeſtari intelliguntur, ut non tam i in eas, 
uam deducto eo, minus ex his percepiſſe videaris. 
15. F. cod. Modicas impenſas non debet arbiter 
curare. 1. 12. c. Fructus cos eſſe conſtat qui de- 
ducta impensã ſupercrunt. l. 7. F. ſol. matr. 


XV. 


The Ground-Charges, ſuch as Quit- . _ 


Rents, Land-Taxes, and other Dues 


which are Charges on the Fruits, are ae of 
taken out of the Fruits ſ. 1 Tei 


Neque ſtipendium, neque tributum ob dotalem 
fundum præſtita, exigere vir à mulicre poteſt. Onus 
enim fructuum hæc impendia ſunt. I. 13. F. de imp. 
L. 27. 3. F de nſufr. 


XVI 


The Expences which are uſeful, al- 26. Ul 
tho* not neceſſary, ought to be repaid 4p ng 
to the Huſband, or his Heirs, Execu- e mrs 
tors, or Adminiſtrators. Andaltho' theſe vered. ' 


Expences have been laid {out without 
the Wite's conſent, yet they have their 
Action for recovering them*., 


* Chm neceſſariæ quidem expenſæ dotis minuant 
quantitatem, utiles autem non aliter in ret uxoriz 
ratione detinebantur, niſi ex voluntate mulieris, non 
abs re eſt, fi quidem mulieris voluntas intercedat, 
mandati actionem a noſtra — marito con- 
tra uxorem indulgeri, quatenus it per hanc 
utiliter impenſum an Vel 125 3 
negotiorum adversùs eam ſufficere actio- 
nem. I. am. F. 5. C. de rei axor. ad. non tan 
tim neceſſarias, ſed etiam utiles i Is | 
das a muliere exiſtimo. I. wlt. F. de fund. dot. 

See the thirteemh Article of this Section, Ir is to be 
remarked on the ſaid thirteenth Article, and on the pre- 


ſent, that what has been ſaid: in the thirteenth Article 


touching the Right which the Husband has to detain the 
neceſſary Expences, and what is ſaid in ee” 


mg the 


1 
1 1. 


— 


] 


2 
1 


17.Howwe Since there may ariſe difficulties about 
2 determining what Expences are neceſ- 
fury or uſe- fary, or not, and what are uſeful, or 
funeſ; of not, it is to be left to the Prudence of 
the Fa pen the judge to decide this matter accord- 
"08 ing to the circumſtances. And this de- 

pends on divers Views, and on the re- 


gard that is to be had to the Quality of 
the Lands and Tenements, and other 


Things on which the Expences Have 
„ as if it is to preſerve, 
. Has —_— Au * to recover a 
Debt: to the ty of the Repairs, 
and other Changes 4 to the —— 
nienee or Inconvenience that may fol- 
low from thence; to the proportion that 
may be between the Expence and the 
Improvement; and to other conſidera- 
tions of the like nature. Thus, for In- 
ſtance, if for the cultivating of aCoun- 
try Farm, it is neceſſary to build a Barn 
to it, or ſome other Edifice, this may 
be reckoned @ neceſſary Ex : and 
if there is in a Houſe a place fit for 
making a Shop in, this may be reckon- 


F Downres Tit 9 Sect. 4. 


XVII. 

If it fo fall out that the Repairs pe- 
riſh thro' ſome accident, the Huſband, 
or his Heirs, Executors, or Adminiſtra- 
tors will nevertheleſs recover the c 
they were at in making them. 
cauſe the Work entitled them to the 
Recovery of the Expences which they 
laid out on it ; and the Property of the 
Repairs belonging to the W ite, it is the 
that bears the Lots of them. 


unpenſas conſequitur. l. 4. F de unf. 


XIX. | 
The Expences which are laid out 


Huſband to lay them out. For he ought 


to blame himſelf for an Expence which 
he had a mind to throw away?. 


In voluptariis autem, Arifto {cribit, nec ſi vo- 
luntate mulieris factæ ſunt, exactionem paterc. I. 11. 
FA. . . f. C. de i act, 


XX 


179 


18. If the 
Reparr: pe” 
 þ ac 


Si fulſerit inſulam ruentem, eaque exuſta he, 


19. Expen- 


merely for pleaſure, without either ne- e Nes 
ceſſity, or uſctulnels, arc not recovered, 
even altho' the Wife had engaged the 


are, 


If the Repairs made for plcafure are hs. Raby 


ſuch, that they can be taken a 


without being deſtroyed, the Huſb 

or his r eee or Adminiſtra- 
tors may take them away, in calc of a 
refuſal to reimburſe them of the Char- 
ges which they have been at in making 
them. But it they are of ſuch a nature, 
that they can be of no uſe When taken 


away, ſuch as Painting in Freſco, it is 
not permitted to deface them. For this 


would be doing harm without reaping 


any profit *. 


pro voluptariis impenfis, niſi parata fit mulier 
pati maritum tollentem, exactionem patitur. Nam 
u vult habere mulicr, reddere ea quæ impenſa ſunt 


debet marito, aut ſi non vult pati debet tollentem, 


fi modo recipiant ſeparationem. Cæterùm fi non 
recipiant, ag x funt. Ita enim permitten- 
dum eſt marito auferre ornatum quem poſuit, fi fu- 
turum eſt ejus, quod abſtulit. I. 9. F. de imp. Quod 
ſi voluptariæ ſint, licet ex voluntate ejus ( uxoris ) 
expenſæ, deductio operis quod fecit, ſine læſione 
tamen prioris ſpeciei, marito relinquatur. I. un. 
§. 5. C. de rei 16x, act. | 


* 3 


ed an uſeful Expence u. 
8 impendia ſecundum eam diſtinctionem, 
2 deduci debeant, non tam facile in univer- 
! cliniri, am per ſingula ex „& magni- 
tudine im iorum æſtimari poſſunt. J. 15. in f. 
Ff. de imp. in res dot. Si novam villam neceſſarid 
extruxit, vel veterem totam, fine culpa ſua collap- 
am, reſtituerit, erit ejus impenſir petitio. 1. 7. 
8 . lt. . ſol. matr. Si in domo piſtrinum, aut ta- 


— TL 


L. . | her Huſband as part of her Dowry *; 
adjecerit. 1.6. F. de imp. in res dot. f. whether it be that ſhe expreſſes what 


err 4 a. 
Of the Paraphernal Goods, 


T'HE N Goods are all thoſe Which are 


which the Wife does not give to % 


Aa 2 thc 


Para- 


phernal. 
Goods, | 
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8 * 


Phernal. 


otherwiſe, will be Paraphernal. 


ſhe reſerves to her ſelf, or that ſhe 


ſpecifies what the is willing only to 


ive as of her Dowry. For what- 
8905 ba over and above, is Para- 


e Oriel eee dicunt, J g. 5. 3. 4 
jur. dus. Id eſt, Freter dat em. . . 


Thus, when the Wi 2 4p to her 
Huſband in Marriage only all the 
Eſtate which ſhe has at preſent, or 
ſome particular Goods, the Remainder 
which ſhe either has ar preſent, or may 
afterwards have Inheritance, or 

But if 
ſhe gives in Marriage all her Eſtate 
reſent, and to come z in that caſe 

e can never have any Paraphernal 

The difference between the Dowry, 


between the and the Paraphernal Goods, conſiſts in 


Parapher- 
nal Goods, 
and thoſe 


this, that whereas the Revenues of the 
Dowry belong to the Huſband, the Re- 


which ar venties of the Paraphernal Goods are the 
v of the Wiſe's own: and ſhe may diſpoſe of the 


Dowry. 


faid Revenues, and of the Principal it 
ſelf, without the Authority of her Huſ- 
band. | 


„ This Nature of the Paraphernal Goods, 
the nature Which are no part'of the 3 to 
: the WI 


ef Para- ther with the Liberty given to 


fhernal 
Good, 


to diſpoſe of the Revenues of the ſaid 
Eſtate, without conſulting her Huſband, 
or aſking his conſent, ſeems to have 
ſomething in it contrary to the Princi- 
ples of their Union. For as the Huſband 
is the Head of the Wife, and has the 
charge of the Family, it would ſeem juſt 
that he ſhould be Maſter of all the Re- 


- venues of his Wife's Eſtate; which, as 


well as thoſe of the Huſband, oughr to 


be imployed for the common uſe ot Man 


and Wife, and of their Family : And this 
Liberty which the Wife has of enjoying 


Hu 


times of troubling the Peace and Tran- 


quillity which the Marriage Union re- : 
wad And we ſee likewiſe, that in the 


ame Law of the Romans, which takes 
away from the Huſband all right over 
the Paraphernal Eſtate, it is owned to 
be juſt, that the Wife putting her ſelf 
under the Conduct of her Huſband, 
ſhould likewiſe intruſt him with the Ma- 


nagement of her Eſtate d. However, 


both the Roman Law and our Cuſtoms 
have received the Ulage of Paraphernal 


Goods; ſome of them N only re- 


gulated that if in the Contract of Mar- 


flage, the Wife does not ſpecify what 


Goods ſhe intends to allot for her Dow- 


ry; all the Eſtate which ſhe is ſeized or 
N : | 


a ſeparate Eſtate independently of her 
ſband, is likew ile an occaſion ſome- 


3 
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poſſeſſed of at the time of the Contract, 
are to be reputed as her Dowry. = 
36 


There are again others, which have 
ſo favoured the uſe of Paraphernal 
and the Li of Wives to diſpoſe 
them, that altho' the ſame Cuſtoms do 
not allow the Wife either to alienate, 
or to mortgage her Dowry, not even 
with the conſent and approbation of her 
Huſband ; > they allow her to enjoy, 
and to diſpoſe of her Paraphernal | 
not only without the Authority, but 
even without the Conſent of her Huſ- 
band. And this diſpoſition is favoura- 
ble in the ſaid Cuſtoms, as well as in 
the Provinces which are more particu- 
larly governed according to the Civil 
Law, where it is obſerved. Becauſe 


the Community of Goods between the 
Huſband and Wife not being received 


in uſe there, ſeeing the Wite has not 
the profit either of the Revenues of her 
own Portion, which belong to the 


Huſband, nor of the Eftate which he 


may acquire during the Marriage; they 
leave her the liberty to augment her 
own Eſtate by the Profits which ſhe 
may be able to make of her Parapher- 


[1t is proper to obſerve here, that the Law of E 
land allows of no Paraphernal Goods, beſides the + Pre. 
Apparel. For by the Marriage, without any ſpecial Con- 
tract, the Husband acquires an abſolute Right and Pro- 
in all the Wife's Chattels Ferſoual, in the Wife's 
Nn in her own Right. As to the Wife's Claitel. 
Real, ſuch as Leaſes for years, and the like, they are not 


given to the Huband abſolutely, as all Chattels Per- 


nal are, 1 e; but conditionally, if the 
Husband happen to ſirvive the Wife; and he hath power 

to alien them at his pleaſure. But in the mean time 
vg th 5 ed of the Chattels Real in her Right. 
Coke 1 Inſtit, fol. 300. a. 351. a.] 
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1. Definition of the Paraphernal Goods. 
2. The Wife may diſpoſe of ber Parapher- 
nal Goods. © 18 
In what manner the Wife may enjoy 
her Paraphernal Goods. | 
If the Paraphernal Eſtate conſiſts in 
V 
The Huſhand's care of the Parapher- 
nal Goods delivered to him. 
How theſe Goods are diſtinguiſhed from 
the 2 of the E þ 
What the Wife is poſſeſſed of without 
an apparent Title, belongs to the 
_ Huſband. 


„„ 


I. The 


Of Dow&its. 


1 


1. Definicion E Paraphernal Goods are all the 
| rage Goods which a married Woman 


. has, beſides thoſe which have beengiven 


with her in Marriage to her Hu 

And theſe Goods are as it were a ſort of 
Peculium, or private Poſſeſſion, which 
2 reſerves to — over and 
above her Dowry, which goes to the 
reve es whe rs + Jag 


Graci >Þg/Pegre dicunt. 1.8. C. de padt. conv. 


II. | 
| The Wife may diſpoſe of her Para- 
may fp phernal Goods, without the Authority 


Pa- 


aphernal and Conſent of her Huſband: and may 
Gd. put them to what uſe ſhe plcales, the 

Huſband having no right to comptrol 
her, even altho” ſhe had delivered them 
into his Cuſtody Þ. 


* Hac lege decernimus, ut vir in his rebus, quas 
extra dotem mulier habet, quas Græci parapherna 
dicunt, nullam uxore prohibente habeat communio- 
nem: nec aliquam ei neceſſitatem imponat. Quam- 
vis enim bonum erit mulierem, quæ ſeipſam mari- 
to committit, res etiam cjuſlem pati arbitrio gu- 
bernari, attamen, quoniam conditores legum æqui- 
tatis convenit eſſe fautores; nullo modo, ut dictum 
eſt, muliere prohibente, virum in paraphernis ſe 
volumus immiſcere. l. 8. C. de pad. corv. Pecu- 
nias ſortis quas exegerit ( maritus) ſcrvare mulieri, 
vel in cauſas ad ** ipſa voluerit, diſtribuere (ſan- 


cimus.) I. alt. 
| Ol III. 
„ wh As the Wife may enjoy, and diſpoſe 


Wife may d her Paraphernal Goods, ſo ſhe may 
enjoy her Either enjoy them her ſelt, or by other 
Parapher- perſons, or leave the-Enjoyment of them 
nalGoods. to her Huſband, for their common uſe, 
and that of their Family. And if the ſaid 
Goods conſiſt in Rents, or in Debts, 
the may either her ſelf, or by other per- 


ſons, take 1 the principal Sums, the 
n 


Rents, and Intereſt, if any is due, or 

leave it to her Huſband to recover them, 

ſhe giving him the neceſſary Powers for 
doing it E. | 


© Habeat mulier ipſa facultatem, fi voluerit, five 
per maritum, five per alias perſonas, eaſdem move- 
re actiones, & ſuas pecunias percipere. I. wt. C. de 
pact. conv. Et uſuras quidem eorum circa fe, & 
uxorem expendit. 4. I. Si mulier marito ſuo no- 
mina, id eſt fœneratitias cautiones quæ extra do- 
tem ſunt, dederit, ut loco paraphernorum apud ma- 
ritum maneant. 4. I. ult. | 


„ 
4. if th lf the Paraphernal Eſtate, or a of 
—_— it, conſiſts in Rents, Debts, or in Move- 
able Effects; the Wife may either keep 


the other Goo 
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them in her own cuſtody, or put them cy in 
into the hands of her Huſband, getting v 


him to ſign an Inventory of them, as an 


acknowled t of the Receipt of 
2 gment of the Receipt of the 


© plerumque cuſtodiam eorum maritus repromit- 
tit, nifi mulieri commiſſie ſint. J. 9. f. 3. 4 7. C. 
de fur. dot. Mulier res quas ſolet in ak labors in 
domo mariti, neque in dotem dat, in libellum ſolet 
conferre, eumque libellum marito offerte, ut is ſub- 
ſeribat, quaſi res acceperit: & velut chirographum 
ejus uxor retinet, res quz libello continentur, in 
domum ejus intulifle, 4. F. 3. v. I. alt. C. & pad 


conv. D - 
If the Paraphernal Goods are put into 5-7% H»/ 
the Huſband's _— he is obliged to 2 


| e of the Para- 
take the ſame care of them as of his? 5% aha 


own Goods, and he will be made — 22 deli- 


countable for the Faults that arc incon- vrre« 7» 
fiſtent with this Care ©. him. 


Dum autem apud maritum remanent eædem 
cautiones, & dolum, & diligentiam maritus circa 
eas res præſtare debet, qualem & circa ſuas res ha- 
bere invenitur. Ne ex ejus malignitate, vel deſi- 
dia, aliqua mulieri accidat jactura. Quod fi evene- 
rit, ipſe eadem de proprio reſarcire compelletur. J. 
ult. in f. C. de pad. conv. I. 9. f. 3. in f. F. de jur. 
dor. See the ſecond Article of the third Section 
of this Title. 


3 ; | 

The Paraphernal Goods are diſtin- 6. How 
3 from the Goods of the Dowry, %% C 

y the Contract of Marriage which 8 
ought to expreſs what goes to the ß the 
Dowry. And all the Goods which are good: of ce 
not comprehended in the Dowry either Dowy- 
expreſly, or tacitly, are reckoned to be 
Paraphernal, even altho' the Wife ſhould 
deliver them to the Huſband, together 
with the Goods of her Dowry; unleſs it 


ſhould appear at the time of the Deli- 


very, that the ſaid Goods were only an 


Acceſſory with which the Wife intend- 


ed to augment her Dowry . 


f Dotis autem cauſa data accipere debemus ea quæ 
in dotem dantur. Cæterum, fi res dentur in ea 
quæ Græci aÞg#egre dicunt, quæ Galli peculium 
appellant, videamus an ſtatim efficiuntur mariti? Et 
putem, fi fic dentur ut fiant, effici mariti. J. 9. h. 2. 
& 3. F. de jur. dot. | 


| | ; | 
We ought not to reckon in the num- 7. . 

ber of the Paraphernal Goods, nor of the We i. 
& of the Wiſe, thoſe 7 

which ſhe may chance to have in her ren. 

Cuſtody, or, which ſhe may pretend to u, be. 

belong to her, unleſs it appear that ſhe {mg: 2 70 

has a juſt Title to them; as if ſhe has ne. 

acquired them by Inheritance, or Gift, 

or that ſhe was poſſeſſed of them at the 

time of her Marriage. And all the other 

Goods which ſhe may chance to have, 


of which the Title does not I—_ 
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her Labour, and 
belong to the Huſband, a F 
Reve and as Services or Offices 
which 


Wife owcs to the Huſ- 
band b. | # 5 


queſierit, de 


de uxor matrimonii tem honeſte 


mariti bonis eam habwiſe veteris juris authores 


„ * i. ardent * 8 


. 


Of the Separation of Goods between 
_ the Husband and Wife. 


eg 1 the Huſband and Wife, is one of 
tween this the Cauſes of the Reſtitution of the 
matter nd Dowry. And therefore this matter be- 
2 ing an Acceſſory to that of Downes, the 
| Rules concerning it ſhall be explained 
in this Section. | | 
The Separation of Goods is made in 
two caſes. The firſt is, when the Wife 
rocures a Separation from her Huſ- 
's Bed, becauſe of his cruel uſage 
of her; for a Separation from the Hul- 
band's Bed implics a Separation of Goods. 
And the ſecond is, when the diſorder of 
the Huſband's Affairs obliges the Wife 
to take back her own Eſtate. | 
The Separation from the Huſband's 
Bed, is a matter which does not come 
properly within the Deſign of this Book; 
it being altogether different in our Uſage 


from that which was the effect of a Di- 

vorce under the Roman Law. And we 
| ſhall only treat here of 

tion of Goods. 


A 


the bare Separa- 


arquannt te Regaer, that in England 
Separation of Goods, as is here 


- ſhe may n 
when the ſtate of the 


HE Separation of Goods between 


W, E 66 B OOK J. 5 


Roman Law, which is a toral Diſſolatam of the Marri- 
age, eee Hue an AH of Par- 
hament. „ N 8 '7 0 | A ti = 


Tie CONTENTS. 


t. Definition of the Separation of Goods. 
„ e | 
3. Effet of the ation. | 
4. The Wife who 


obtained a & os 
tion b M a of the Fe 

. She may diftrain the Goods of #1 - 
. | . cauſe them to be ſold, 


for 
6. She may do 


the ſame for the Recovery 


I. | 
the Huſband and Wife, is ther of the 
Right which the Wife has to take her Fare. 


_ , 


Effects out of the Huſband's hands, that” 


and enjoy them her ſelf, 
uſband's Affairs 
expoſes the W ife's Effects to danger. 

* This Definition follows from the ſubſequent Rules. | 
| Shops wh; v 
ng the Wife is ſubjc& to the Huſ- 2. Cauſe of 
band, and that her Dowry, and the * * : 
other Goods which ſhe may have 
brought to her Huſband, are leit with 
him on condition that he bear the 
charges of the Marriage; ſhe cannot 
demand the tion of Goods, ex- 
cept when the diſorder of the Huſband's 
Affair puts him out of a condition of 
being able to bear the faid ch 
Wii's av in danger. Then, the Sepa- 

ife's are in er. us, | 

ration ought to . in a Court of 
Juſtice, after hearing the Cauſe, and up- 
on ſufficient proof that the bad — 
tion of the Huſband's A 
ſmallneſs of his Eſtate 
the Wife in danger b. 


Seri 


ffairs, and the 
puts the Goods of 


> Si conſtante matrimonio, propter inopiam ma- 
riti mulier agere volet, unde 3 ini- 
tium accipere ponamus? Et conſtat, exinde dotis 
exactionem competere, ex quo evidentiſſimè appa- 
rucrit, mariti facultates, * dotis exactionem non 
ſuthcere, 0. 24. F. ſalut. matr. v. l. 22. §. 8. d. 
l. 30. in f. C. de jure dot, 


I TIL. | 
Fes ion of Goods being grant- 3. fea of 
ed to the Wife only becauſe her Goods % Separa- 


were in danger, and becauſe the Huſ- 
band was not able to bear the charges 
of the Marriage; the rot” 
the Huſband to manage the Goods of 
the Wife, and to bear theſe —_— 
| | paſſes 


Wiſe 


= 


ife only a Right to enjoy her own 


„Goods, and to take care of them; but 


— dhe cannot alienate them , except in ſo 
wot alienate far as the Laws, and Cuſtoms of the 
them. Country may allow her-“. | 


Ita tamen, ut eadem mulier nullam habeat f- 
centiam cas res alienandi vivente marito, & matti- 
monio inter cos conſtituto. I. 29. C. de fur. der. 

* See the thirteenth and th Article: of the firfl 
Sewn. 

F. wy If the Dowry conſiſts in Money, 


Goods of the Debts, or other Effects, which are not 
Huhand, in being, the Wite may, by virtue of 


and cauſe the ion, diſtrain and cauſe to be 


Dee expoſed to Sale the Goods of the Huſ- 
— band, and others that are 8 to 
her, even altho' they be in the hands of 

a third Poſſeſſor t. 8 
f Ubi adhuc matrimonio conſtituto, maritus ad 
inopiam fit deductus, & mulier ſibi proſpicere velit : 
reſque ſibi ſuppoſitas pro dote. & ante nuptias do- 
natione, rebuſque extra dotem conſtitutis, tenere : 
non tantùm mariri res ei teneri, & ſuper his ad ju- 
dicium vocatz, exceptionis prefidium ad expellen- 
dum ab h ſecundum creditorem præſtamus: 
ſed etiam fi ipſa contra detentatores rerum ad ma- 
ritum ſuum pertinentium, ſuper iiſdem hy is 
aliquam actionem ſecundum — diſtinctionem, 
moveat, non obeſſe ei matrimonium ad conſtitutum 

ſancimus. J. 29. C. de jur. dr. 


VI. | 

6. She may Tf beſides the Goods of the Dowry, 
0 * the Wife had put into her Hu 's 
3 Cuſtody, her Paraphernal Goods, which 
| Parapher- are not in being, ſhe may recover them 
nal Goods in the ſame manner as the Goods of her 
r 

gave 

Huband. 2 Rebuſque extra dotem conſtitutis. 4. I. 29. C. 
h de je. det. = 


. 4 4% If by the Contract of Marriage there 
jo be are Gains due to the Wife our of the 
Huſband's Eſtate, ſhe may recover them 


Gains. 
| in the ſame manner as ſhe recovers her 


Dowry, whether it be to preſerve her 


Right of Property in them, if ſhe is not 
to haye the Enjoyment of them till after 
the Huſband's death, or that ſhe may 


The Wife The Separation of Goods gives the 


irrevocable z whereas Donations made in * % 


2 of the former, and conſiſts in 
1 
time, diveſts himſelf of that which he 
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ee 
. ay 
ſhall happen to be regulated, either by 
the Contract of Marriage, or by che 
Cuſtoms and Uſage of the Places b. 


Fro dote & ante nuptias donatione, 4. L. 29. 
C. & fur. d. Nov. y. rap. 6. , 


. , * Y ? * 4 "4 4- = 
wh k * * 8 — 1 % 
ö 4 > a- th - 
* — % 
K 1 =_ * 


er. 
Of DONATIONS tha 


have their effett in the Life- 
time of the Donor. | 


Here are two ſorts of Gifts, or Te +: of 
Donations. One which takes D-wron:. 
effect during the Life of the 

| Donor. And the other fort is 

of ſuch Donations as are made in proſ- 

pect of death, and which have their ef- 

tect only after the death of the Donor. 

There are two eſſential differences Differences 
between theſe two forts of Donations. een 
One is, that the Donations which LO 
effect during the Life of the Donor, are ,5; is che 
Covenants tranſacted between the Do- of 
nors and the Donees, which makes them * Power, 


proſpeXt of death are Diſpolitions of the — 
nature with Legacies, and the In- ul after bis 
ſtitution of an Executor; which depend «> 
on the bare will of thoſe who give, and 
which tor that reaſon may be revoked. 
The other difference between Dona- 
tions that take effect in the Life-time of 
the Donor, and thoſe which have their 
effect only after his death, is a conſe- 


is, that he who gives during his Life- 


gives away, and transfers it to the Do- 
nee, who becomes Maſter of it: where- 
as he who gives only in proſpect of death, 
loves rather to keep than give away, 
and remains until his death Proprietor 
of what he gives, having a Right to de- 
prive the Donee of it, and to diſpoſe of 
it otherwiſe as he pleaſes. Thus, where- 
as the Donation that takes effect in the 
Life- time of the Donor, ſtrips the Do- 
nor himſelf; the Donation made in 
22 of death, ſtrips only his Heir or 
or. 

* Sed mortis causi donatio longè differt ab illa 
vera & abſoluta donatione, qua ira proficiſcitur, ut 
nullo caſu revocetur. Et ibi qui donat, illum po- 
tiùs, quam ſe habere mavult: at is qui mortis causa 
donat, ſe cogitat, atque amore vitæ recepiſſe po- 
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S r 
ſe potius habere m cum 
deindè ports quim derten ſum. LI: 


3 


Ar is becuul of this laſt Uiſerence be- 
tween the Donations mou. take effect in 


the Donor's 1 and thoſe which 


take effect only after his death, that the 


Cuſtoms which do not permit Teſta- 


mentary Diſpoſitions to the prejudice of 
the next Heirs, except as to a certain 


Portion of the Goods, reduce to the 


ſame Portion Donations made in proſ- 
pect of death; and that on the contrar: 

| it Donations that have their 
effect in the Donor's life-time to the 
prejudice of the Heirs, becauſe the Do- 
nor not only Ari why Heirs, but alſo 
himſelf of what he gives away. And 


theſe ſorts of Donations which Fiip the 


Donor, have no other bounds than 
thoſe which have been ſet to them by 
the ſeveral Cuſtoms of particular Places 
whether it be for preſerving to the 
Children their F 9 ions, * 0 Per. 
ſtraining Largeſſes between certain Per- 
ſons, or for other cauſes. 

It follows from this Nature of Dos 


tions that take effect in the Donor's life- 


time, chat they being Covenants irrevo- 


cable which ſtrip the Donor of what he 


=_ away, every Donation that has not 
character, and which leaves the Do- 
nor at liberty to revoke it, is a Dona- 
tion of no force. Wis is to ſay, that 
it is not, pro ing, a Donation 
that 1s to ih gat Low the Life-time of 
the Donor. 

Ir is on this Principle that the com- 
mon Rule in this matter does depend, a 
viz. That to Give, and to Retain, avails 
nothing. The meaning of which is, that 
if the-Donor keeps what he gives away, 
he does not divel himſelf, and does not 
give. W hich Maxim has this extent, that 
it annuls not only the Donations in 
which the Donors reſerve a liberty of 
diſpoſing of the Things given, but like- 
wile le al thoſe Donations in which there 
happens to be circumſtances denotin 


that the Donor has not diveſted himſelt, 
and that the Donee has not been inde 


irrevocably Maſter of the Thing that 
was given him. Thus a Donation, 
whereof the Deed or Title 'remains in 
the cuſtody of the Donor, the Donee 
having no duplicate of ir, or of which 


the or Draught, is not put into 
the hands of a Publick Notary, in or- 
der to draw up the Inſtrument, would 


be a void Donation; becauſe the Do- 


nor would. retain the liberty of annul- 


ling it. 


+ 


 Boox L 


Donations t of death, 
are rr of in the 
ſecond Part of this Work and the pre- 
ſent Title relates only to Donations that 
have their effect in the life-time of the 
Donors, becauſe they are Covenants. 
But to avoid the repeating always the 

expreſſion at large of Donations that 
ts effect in the Ke of the Do- 
nors, — uſe only the {imple word 
of Donations.” | 

Donations are Liberaliries which are 
Natural in the Order of Society, where 
the Ties. of Parentage and Friendſhip, _ 
and the ſeveral Engagements lay di 
rent obligations on perſons to do 
either out of Gratitude for Favours re- 
ceived, or out of an Eſteem of Merit, 
or out of a Motive of aſſiſting thoſe that 
are in want, of upon other mma 
tions. 

There are divers ſorts of ways of 
Giving, and doing of good, as well as 
of Commerce. And as we make a Com- 
merce of Induſtry, Labour, Services, 
and alſo of Things, we do the fame 


likewiſe of Gratuitous Deeds; but we 


oe the Name of Donation only to that 
ind of Liberali If which we ſtrip 
our ſelves of 7 25 z and not to the 
Services and good Offices which we 


render to thoſe whom we are willing to 
oblige b. 


> Labeo ſcribit extra cauſam donationum eſſe 
talium officiorum mercedes, ut pura fi tibi adfuero, - 
fi ſatis pro te dedero: fl qualibet in re opera vel 
n J. 19. §. 1. . | 


Mg ſhall not inſert under this Title of Den- 
of the Rules of the Roman Law biam be- 
w ich concern Donations between Man and Wiſe. 
and Wife; becauſe this Matter is ſo dif- 


ferently regulated in the Provinces which 
are = overned by the Roman Law, and 
y the — that it would be to de- 
ke too far from the Deſign of this 
Work to ſet down here Rules of which 
there is ſcarcely one that is univerſally 
received every where. But to ſupply 
this want, we have thought pars ro 
obſerve here the General Principles 
which are the Foundation of the diffe- 
rent Laws concerning Donations be- 
tween Man and Wife, to ſhew in the 
ſaid Principles the Spirit of the different 
Rules which are obſerved, either in the 
Provinces that are governed by the Ro- 
man Law, or in the Cuſtoms : And 
they are contained in the following Re- 
marks. | 
The ſtrict Union berween Man and 
Wife being an occaſion to them to 
exerciſe their Liberality towards one 


another, 


anothet, according to their Affection, 
and their Eſtates; the uſe of theſe forts 
of Donations was attended with ſo great 
| Tnconvenicnces, that it was aboliſhed by 
the Roman Law. For it ee from 
Experience, that the wy mper either 
of the Huſband, or of t eWikt, impo- 
veriſhed the one to enrich the other: 
That the application of the Party that 
was moſt covetous to procure Largeſſes 
from the other, engaged them in Cares 
and Views entirely oppoſite to their Du- 
ty of educating their Children, or di- 
verted them wholly from any thoughts 
of it: That the one Party refuſing to 
comply with the deſires of the other, in 
wing what was aſked, it was an occa- 
ſion ot Strife and Contention : and in fine 
the Roman Lawgivers were of opinion, 
that the Conjaal Love ought to ſubſiſt 
and to be nourithed by a more honoura- 
ble Motive than that of Sclf-Intcreſt <. 


_ © Moribus apud nos receptum eſt, ne inter virum 
& uxorem donationes valerent. Hoc autem recep- 
tum eſt, ne mutuato amore invicem ſpoliarentur, 
donationibus non temperantes : ſed profus erga ſe 
facilitate, Nec eſſet eis ſtudium liberos potiùs edu- 
cendi. Sextus Cercilius & illam cauſam adjiciebat, 
quia ſæpè futurum eſſet ut diſcuterentur matrimo- 
nia, fi non donaret is qui poſſet: atque ca ratione 
eventurum ut venalitia matrimonia. Hæc ra- 
tio & oratione Imperatoris noſtri Antonini Auguſti 
electa eſt. Nam ita ait, majores noſtri inter virum 
& uxorem donationes prohibuerunt, amorem honeſ- 
tum ſolis animis zſtimantes: famæ etiam conjunc- 
torum conſulentes: nec concordia pretio conſiliari 
videretur, neve melior in pau incideret, de- 
yo» ditior fieret. I. 1. 2. & 3. F. de donat. int. vir. 

ux. | 


But ſeeing the 


rincipal conſideration 
which induced Ne 


Roman Lawgivers 


to annul Donations between Man and 


Wite, was to prevent their impoveriſh- 
ing one another in their Life-time, and 
that the Donor might not be deſtitute 
of all manner of Subſtance after the Diſ- 
ſolution of the Marriage, whether it were 
by Death, or Divorce; the Donations 
which were to take effect only after the 
death of the Donor not producing the 
ſame ill conſequences, were permitted 
between Man and Wife. And they gave 
likewiſe this effect to Donations, „ich 
were intended to take place in the Life- 
time of the Donor, that if they were 
not revoked by the Donor in his Life- 


time, they ſhould be confirmed by his 


Death, and be as valid as if they had at 
firſt been made in proſpect of Death. 

The diſpoſitions of the Cuſtoms in 
relation to Donations between Man and 
Wife, are different, according to the 
regard which they have had to the Mo- 
tives upon which theſe Donations were 
7 by the Roman Law, or accord- 

0 L. I. N 


O DoxArfiONS. Tit. 10 


ing to the other Views of the Spirit and 
Principles of the ſaid Cuſtoms. Thus 
ſome of them have allowed Donations 
between Man and Wife of the Proper- 
by of Moveables, and of the Immovea- 
bles of their own Acquiſition and like- 
wile of a part of the Eſtate which came 
to them by Inheritance; but they would 
have theſe Donations to be revocable. 
Thus the fame Cuſtoms, and many o- 
thers have approved of Donations be- 
tween Man and Wife that take effect in 
the Life-time of the Donor, and allow 
them to be irrevocable, provided they 
be only of an Enjoyment of the Movca- 
bles, and Immoveables of the Donor's 


own Purchaſe, and that they be recipro- - 


cal. And the diſpoſition of theſe Cuſ- 


toms is founded on this Principle, that 


the Liberality being reciprocal, and both 
the one and the other Party being un- 
certain of the Event which would en- 
title the longeſt Liver to the benefit of 
the Gift, theſe kinds of Donations are 
not attended with the fame Inconveni- 
ences, as where the Condition of both 
Parties is not Equal, and that they have 
nothing in them which may diſturb the 
Peace and Tranquillity of the State of 
Matrimony, or which is contrary to the 
Honour of Marriage. 

But other Cuſtoms under other Views, 
have forbid all Diſpoſitions made by the 


Wife in favour of her Huſband, even 
altho' they were made in proſpect of 


Death; notwithſtanding the ſame Cuſ- 
toms allow the Huſband to give to his 
Wife all his Eſtate by a Donation that 
15 to take place in his e reſerv- 
ing only to the Children their Filial Por- 
tions. And theſe Cuſtoms regulate the 
matter thus, becaule they make the 
Wie's condition leſs advantageous in 
other reſpects, the Community of Goods 
not being there received: and becauſe 
they wall ſecure the Witc's Eſtate a- 


| gue the Diſpoſitions to which the 
Hufband's Power and Authority over 


her might engage her. 


[The Law of England conſiders the Husband and 
Wife as but one Perſon, And therefore by no Conveyance 
at the Common Law could the Husband, during the Co- 
verture, limit an Eſtate to his Wife, But a Man 
by his Deed covenant with others to ſtand ſeiſed * 
UF of bis Wife, or make a Feoffment, or other Convey- 
ante to the Uſe of his Wife. And now the State is exe- 
cuted to ſuch Uſes by the Statute of 27 Hen. VIII. For 
an Uſe is but a Truſt and Confidence, which by ſuch a 
mean might be limited by the Husband to the Wife. But 
a Man cannot covenant with his Wife to ſtand ſeiſed to 


be Uſe; becauſe he cannot covenant with her, he and 


ſhe being but one Perſon in the Law. But he may de- 
wiſe by his Teſtament Lands and Tenements to his Wife 3 
becauſe ſuch Deviſe taketh 10 2 till after the death 
of the Deviſor, when the Union between them is diſſolved. 
Coke 1 Inſtit. fol. 112, a. 
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nation 


without Ac- 


ceptance. 


2 1 _— W 
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9. The 
11. Three ſorts © 


13. 


1 
16. Alimony afforded out of Liberality, or 


1. Defimi- 
tion of Do- [* 


eur jubeas, donari recte 


* 


Dn SB & TL 
Of the Nature of Donations that 
tale 


effett in the Life-time of the 


Donor. | 9 
The CONTENTS: 


1. Definition of Donation. 

2. No Donation without Acceptance. 

3. If the Donce is incapable of accepting. 

does not make a Donation. 

5. Remuneratory Donations. 

6. Donations are irrevocable. 

7. What Things may be given. | 
3. Donation 7 all the Donors Goods, or 

of a part of them. 
Tuits reaped after 

do not augment it. 

10. Donations either pure 

conditional. : 


the Donation 
and ſimple, or 
Conditions. 525 
„ 


Difference between Motives, and Con- 
. ditions of Donations. 


Reſervation of the Uſufru8. 


Regiſiring of Donations. 


12. 


14 


otherwiſe. 
\ Donation which takes effe& during 


the Life of the Donor, is a Con- 
tract made by a reciprocal conſent be- 


tween the Donor, who ſtrips himſelf of 


the Thing which he gives away, in or- 
der to transfer it gratis to the Donee, 
and the Donee, who accepts and acquires 
the thing that is given him. 


* Aliz donationes ſunt quæ fine ulla mortis co- 


gitatione fiunt, quas inter vivos appellamus. F. 2. 
wnft. de donat. Dat aliquis ea mente, ut ſtatim ve- 
lit accipieatis fieri. I. 1. F. de donat. v. l. 22. in 
J. ecd. in verbo contrachibus. Donatio eſt contractus. 


J. 7. C. de his que vi metuve, c. g. /, 


II. 


2. No Do- There is no Donation without Accep- 


tance. For if the Donee does not ac- 
cept, the Donor is not diveſted of the 
Thing which he gives, and his Right 
remains {till with him b. | 


> Non poteſt liberalitas nolenti acquiri. I. 19. 
$.'2. F. de donat. Invitò beneficium non datur. /. 


69. F. de reg. jur. l. 156. F. ult. cod. Abſenti, five 


mittas qui ferat, five quod ipſe habeat, five habere 
poteſt. Sed fi neſcit rem 
quæ apud ſe eſt, fibi eſſe donatam, vel miſſam ſibi 


non acceperit, donatæ rei dominus non fit. J. 10. 


4 OY On UE. + 


ho gives what be is bound to give, 


A Donation is a 


| Donation * : 


"OY * 
4 » 
| . 8 $5 $ : . & ſ * * F | F 


ﬀ- de don, Donationis acceptor. . alt. . de revoe. 


9 


I the Dogee in incapable of accept-; 
n cannot Done i: n. 


ſpeak, nor_expreÞ.any deſire, of having 44 „ 
be Pt. | | 


ing, as if it be 


ven, the Ac mult © 
made by a on that is capable of 
oy ting for him, ſuch as his Father, 
| Th or Guardian ©, - 


utor, . 


Si quis in ˖ r 
fari poſlit, aut habere rei quz ſibi donatur m. 
= crediderir, conferendum, omne jus comple- 


mentis ante præmiſſis. jus per eum 


at, 
ſervum, quem idoneum eſſe conſtiterit, tranſigi pla- 
cuit. Ut per cum infanti acquiratur, I. 26. C. de 

— 


he is obliged to give, does not make a 
or of ſome other En 
he who gives in order to fulfil a Condi- 
tion in a Teſtament, or of a Donation 
which burdens him with it, is not a 
Donor, even altho' it were out of his 


own Subſtance that he had becn charg- 
cd to give d. FS 9 


* Donatio dicta eſt à dono, quaſi dono datum. 

J. 35. F. 1. F. de mort. cauſ. donat, Donari videtur, 
quod nullo jure cogente conceditur. 4.82. F. de reg. 
Jur. l. 29, ff. de donat. Propter nullam aliam cau- 
facit, quam ut liberalitatem & munificentiam 
exerceat, hæc propriè donatio appellatur. J. 1. cod. 
Quæ liberti impolita libertatis causã præſtant, ea 
non donantur, res enim pro his interceſſit. J. 8. f. 


V. 5 


The Donations which are called Re- 5. Remune- 
muneratory, and which are made in re- _ Do- 
OT 


compence of Services, are not pro 
Donations, except when that which 1s 

iven could not be demanded by the 
— : and the Recompence which the 
Donee could demand is not in effect a 


* Aquilius Regulus juvenis ad Nicoſtratum Rhe- 
torem ita ſeripſit, Quoniam & cum patre meo ſemper 
fuiſti, & me eloquentia & diligentia tua meliorem reddi- 
diſti, dono & permitto tibi habitare in illo cœnaculo, eo- 
que uti. Defuncto Regulo controverſiam habitationis 
patiebatur Nicoſtratus, & cùm de ea re mecum 
contuliſſet, dixi poſſe deffendi, non mera m dona- 
tionem eſle, verum officium magiſtri quadam mer- 
cede remuneratum Regulum. Ideoque non videri 
donationem ſequentis temporis irritam eſſe. l. 27. 
F. de donat. v. J. 34.5. 1. cod. Donari videtur, 
quod nullo jure cogente conceditur. J. 82. F. de 
reg. jur. 

7 


Altho' a Donation be a Liberality, 1 
yet it is irrevocable, as other Covenants os are ir- 
are t; unleſs it be with the conſent of revocable. 


the Donee, or for ſome one of the 
155 e Cauſes 


Liberali ity, and he 4. 
who gives only what he owes, or what 1% , 


Donation, but acquits himſelf of a Debt, — 
ent. Thus, Donation. 


„ What We may 


Cauſes which 'ſhall be explained in the 


Quæ fi fuerint perfectæ, temerè revocari non 


poſſunt. G. 2. ft. de dn. Ut ſtatim velit accipi- 


ullo caſu ad ſe reverti. _—_ 
de don, Cùm enim in arbitrio cujuſcumque fit 


hoc facere inſtituit, eum vel minime 
ad hoc ire, vel cùm ad hoc venire properave- 


rit, 


VII. 
give all Things that are in 


© Commerce, and which we have power 


Donor's 
Goods, or 
a part of 
them. 


to Good Minners, 


which belongs to the Second Part. 


trans 


that the Donation be 


to diſpoſe of, Moveables, Immoveables, 
Debts, Rights, Actions, and even Goods 
to come, and in every Thing 
that may paſs from one Perſon to ano- 
ther, and | 
is alſo a Donation when the Creditor 
forgives the Debt to his Debtor s. 
| © Donari non poteſt, niſi quod ejus fit, cui do- 
natur. 1.9. 6. 27 4 n futuræ actio- 
nis, plenã intercedente donatoris voluntate, poſſe 
i, non immerijto placuit. J. 3. C. ed. Si 
uis obligatione liberatus fit, poteſt videri cœpiſſe. 
115. F. de reg. jur. Si donationis causa furti 
actionem tibi remiſſum cuam 
geris ſollicitudinem. J. 18. C. de 


N 
may give away either all his 
or a part of them b, provided 
i not undutiful iz 
and that if it is of all one's Goods, there 
be reſerved either the Uſufruct of the 
Goods given, or ſome other thing 
which may ſuffice for the Suſtenarice of 
the Donor. For it would be contrary 
for the Donee to 
ſtrip the Donor of his whole Subſtance, 
both in Principal, and Revenue]. 
» > Sed & fi quis univerſitatis faciat donationem, 
ſive beſſis, ſiye dimidite partis ſuæ ſubſtantiæ, five 
tertiæ, five quartz, ſiye quantæcumque, vel etiam 
totius, fi non de inofficioſis donationibus ratio in 


hoc reclamaverit, coarctari donatorem, legis noſtræ 
authoritate tantùm quantum donavit, præſtare. I. 35. 
F. 4. C. de dat. | Ec 

© Undutiful Donations are thoſe which are taken out 
of the Legitime or Legal Portions of thoſe perſons ro whom 
ſuch Portions are due by Law; and this is a matter 


conveniuntur in 1d quod facere poſſunt condemnan- 


Sus? 
* 


Goods, 


* 1 


dos. 1.28: F. de reg. jur. l. 12. . de dun. 


9. The 

Fruits rea 
ed after t 
Donation 


| EK. 3 
1 The 1 and Revenues which the 
onee gathers from the Things given 
after the Donation are no 5 che 


Jo not aug- Gift, neither do chey augment it, but 


ment it. 


they are Goods belonging to the Bon 

in the ſame manner - This Privits' of 2 

Thing which is his own. Thus, in 

. ra that are ſubje& to ſome Re- 
Vo L. I. | 


non quibuſdam excogitatis artibus ſuum propo- 
—— l. 35. FJ. ule. C. de dun. 


acquired by him. And it 


Of Doxari oN's. Tit. 10. Sect. 1. 


duction, we do not reckon the Fruits 
that have been reaped aſter the Dona- 
tion. Thus, when a Donation comes 
to be annulled by the exiſtence of ſome 
Condition, or otherwile, the Donce docs 
not reſtore the Fruits and Reycnues 
which he has reaped . 


® Ex rebus donatis fructus perceptus, in ratio- 
nem donations non computatur. 4g. F. 1. . de 
don. Cùm de modo donationis quæritur, neque 
Partiis nomine, neque fructuum, neque penſionum, 


neque mercedum ulla donatio facta eſſe videtur. 
l, 11. cod. . 


X. 
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Donations are either pure and ſimple, 10. Dona- 
or made upon ſome condition, or with tow either 


ſome charge. And the Donee is obli- 


de Conditions which the Donor has 


_ enjoined him. 


* Legem _ rebus tuis donando dixiſti, five 
ſtipulatione tibi proſpexiſti, ex ſtipulatu, live non, 
incerto judicio, ideſt, præſcriptis verbis, apud Præ- 
ſidem Provinciæ debes agere, ut hant impleri pro- 
viddas, J. 9. C. de dona. : | 


* 


XI. 


ture and 


\ | mple, 
to acquit the Charges, and perform 1 


The Conditions in Donations, as in 1. Tee 
other Covenants, are of three forts. ſrrsef Con- 
Some are ſuch, that the validity of the 4/10 


Donation depends on the exiſtence of 
the Condition: others make void the 
Donation which had ſubſiſted: and 
others make only ſome change, without 


unmulling the Donation Thus, Do- 
nations made in favour of Marriage im- 


ply the Condition, that they ſhall not 
aye their effect, till the Marriage be 
accompliſned v. Thus a Donation bei 

made upon condition, that if the Don 

dies before the Dohor, the Things given 
ſhall return to the Dorior, this Condi- 
tion annuls a Donf#tion which had ſub- 
ſiſted a. And this other Condition, that 
after a certain time, or in a certain caſe, 
the Donee ſhall be bound to deliver the 
Things given, or a part of them, to 


another perſon, neither annuls nor ac- 


compliſhes the Donation; but makes 
the change in it which has been 
agreed on, and obliges the Donec to 
cliver the Things to the perſon to 
whom the Reſtitution ought to be 
mare” 12 e eee A 
o See the fourth Settion of Covenants; 
See the laſt Article of the froſt Secti of the Title of 
Dowries. | e 3 * er 
2 8i rerum tuarum proprictatem dono dediſti, 
ita ut poſt mortem ejus qui accepit, ad te rediret, 
donatio valet. Cùm etiam ad tempus certum, vel 
incertum ea fieri poteſt. Lege ſcilicet, quæ ei im- 
poſita eſt, conſervanda. J. 2. C. de donat. que ſub 
Qvoties donatio ita conficitur, ut poſt tempuy, 
id quod donatum eſt, alii reſtituatur : veteris juris 
; Bb 2 authori- 
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* en liſhed, it is no longer in the Pow- 
pug the Donor to impoſe on the Do- 

admits 7 wh any new Condition or Charge, even 

aw altho he were Father to the Doneeſ. 


perfecta donatio os. nap teri 
n lien Tok 
| m 


1 feciſſe —— videatur, 
officere hoc ibus ejus fratris tui filiis minime 


poſſe, non dubium eſt. J. 4. C. de donar, que ſub 


Ks XIII. | 
13. Dife- We are to make a great difference in 


Donations, between the Motives which 


2 the Donors expreſs as the Cauſes of their 


Conditions Liberality, and the Conditions with 
EL han- Which they burden them. For whereas 
the default of a Condition annuls the 
Conditional Donation; E. it ſubſiſts, 
altho the Motives expreſſed in it prove 


not to be true. Thus if it is ſaid in a 


Donation, that it is made on account 
of Services done, or to facilitate to the 
Donee the making of a Purchaſe which 
he had a mind to; the Donation will 
not be annulled, altho' no Services have 
been rendred, nor the Purchaſe made. 
For there remains ſtill the abſolute will 
of the Donor, who may have had other 
Motives beſides thoſe which he has ex- 
reſſed. Burt if it was faid, that the 
onation is made only on condition, 
that what is given be laid out on ſuch 
a Purchaſe, ſuch as the ; Bajing of an 
Office, and the Office is not ought z 
the Donation will have no effect :. 


Titio decem donavi, ea conditione ut inde Sti- 
chum ſibi emeret. Quæro, cùm homo antequam 
emeretur, mortuus fit, an aliqua actione decem re- 
cipiam. Reſpondit, facti magis quàm juris quæſ- 
tio eſt. Nam ſi decem Titio in dedi, ut Sti- 
chum emeret, aliter non daturus: mortuo Sticho, 
condictione repetam. Si verò alias quoque dona- 
turus Titio decem, quia interim Stichum emere 


propoſuerat, dixerim in hoc me dare ut Stichum 


emeret: cauſa is donationis, quàm conditio 
dandæ pecuniz exiſtimari debebit. Et mortuo Sti- 
cho pecunia apud Titium remanebit. J. 2. F. wr. F. 
de donat. Et generaliter hoc in donationibus defini- 
endum eſt, ee intereſſe cauſa donandi fuit, an 
conditio. Si cauſa fuit oeſſare repetitionem, {i con- 
ditio en locum fore. J. 3. F. cod. 


XIV. 


14. Reſer- In al Donations, whether they be 
vation of N of all one's Eſtate, or Particu- 


VII 2 Oc. Book I. 


cular of certain Things, the Donor may 4 7 
reſerve to himſelf the Uſe and Profits _m— 
the Thing which he gives". 


rem aliquam donando, vel in dotem 
2 vendendo uſum fructum ejus retinuerit, 
&c, J. 28. C. de don. l. 35. L k 


XV. 

Donations ought to be Re iſtred, 15. Regi/* 
that every body may know the _—— | 
ment, which being unknown might 
give occaſion to many Frauds *. 


* Data jampridem lege ſtatuimus, ut donationes 


interveniente actorum teſtificatione conficiantur. 


Quod vel maxime inter uhey 0 con 
perſonas convenit cuſtodiri. Si on yours 
nis, ac domeſticis fraudibus ale quidvis pro ne- 
gotii itate confingi poteſt : vei id quod 
vere m eſt aboleri. I. 27. C. de dat. l. 30. 


G& ſeq. c. V. I. 17. . 1 2 
We take notice here ouly of i te Gm Ralf Be 


tring Donations; AE 

matter as it is regulated by the Ordinances, and 221 — 

C See 
Ordinance of 1539. Art. 132. and that 

line, Art. 58. 


XVI. 


We may ” pm in the number of Do- 16. Ali. 

nations the Expences which one perſon moy «f- 

is at for another out of a Motive of ee wer bee 

berality, and without hopes of recover- 4 3 
ing 3 As if one is at the charges . 

maintaining a near Relation: and 

what has been given in this manner, 

cannot be aſterwards redemanded. But 

it is by the circumſtances that we are to 

judge, whether it was the Intention of 

the Party to give, or not!. 


7 Titium, fi pietatis reſpectu ſororis aluit fins 
actionem hoc nomine contra eam non habere, re- 
ſpondi. J. 27. F. 1. F. de neg. geſt. Si paterno af- 

privignas tuas aluiſti, ſeu mercedes pro his 
_ magiſtris expendiſti, ejus erogationis tibi 

a 2 eſt, Quòd 3 ut repetiturus ea quæ 

in ſumptum miſiſti, aliquid erogaſti, 1 

geſtorum tibi incentanda eft aQtio. J. 15. C. de neg. 


geſt. 


S . 
Of the Engagements of the Donor. 
The CONTENTS. 
1. Firſt Engagement of the Donor, Not to 
evoke. | 


2. Second Engagement; the Delivery. 
3. Reſervation of the Uſe and Profits, is 
in lieu of Delivery. 
4. Third Engagement, Warranty. 
TY the knavery of the Donor occaſions 
any loſs to the Donee. 


6. The Donor cannot be conflrained 7% 


3 more 


/ Dor ATTO Ns. Tit.1o. Sect. 2. 
more than what he is able to give, 


wit bout deine reduced to M ant. 
7. Intereſt of the Things given. 


I. 


\. Fe Er- JOHE firſt t of the Do- 
gagement of nor is, that he cannot annul the 
the Dower Donation, when he has once given his 
Not to Re- conſent to it: and he cannot revoke it *, 
. except for juſt Reaſons , ſuch as if he 

was forced to make it, if he was inca- 

pable of contracting, or if he was in 


one of the caſes which ſhall be explain- 


cd in the third Section. 


Si donationem ritè feciſti, hanc authoritate 
i noſtri reſcindi non oportet. [.5. C. de re- 


reſc ipt 
voc. don. I. 3. l. 6. cod. See the ſixth Article of the 
rt Sei TR Wl 


mn 

The ſecond Engagement of the Do- 
nor, and which is a conſequence of the 
firſt, is to perform the Donation, and 
to deliver he Thing ** and he may 
be conſtrained to it by the Donee, or 
by h is Heirs, Executors, or Adminiſtra- 
tors“. 2 


Engage- 


Ad exemplum venditionis noſtra conſtitutio 
(donationes) etiam in ſe habere neceſſitatem tradi- 
tionis voluit. Ut etiamſi non tradantur, habeant 
pleniſſimum & perfectum robur, & traditionis ne- 
ceſſitas incumbat donatori. 5. 2. ff. de donat. l. 35. 
C. cod, : 


| = III. 8 8 
3-Reſerva- When there is a Reſervation of the 
5 L Uſe and Profits in a Donation; that 


So els flow ſerves inſtead of a Delivery s. 

; of Delivery. _ « es rem aliquam donando, vel in dotem 
dando, v 

etiamſi ſtipulatus non fuerit, eam continuò tradi- 

diſſe credatur. por une amplius requiratur quo 

magis videatur facta traditio. Sed omnimodò idem 

ſit, in his cauſis uſumfructum retinere quod tradere. 


1.28. C. de donat. J. 35. 4. 5. cod. See the ſeventh 
5 of the ſecond Section of the Contract of 
We, 
2D . 
It is likewiſe a third Engagement of 
the Donor, that if he is obliged for the 


4. Third 
Engage- 
ment, War- 
a ought to warrant them. But if he has 
not engaged himſelf for the Warranty, 
and it happens that he has given what 
| was not his own, believing honeſtly 
that he was the right Owner of it, he 
is diſcharged from the Warranty. For 
it is preſumed that he ineant only to 
exerciſe his Liberality in Things that 
were his own d. | 


6 oniam avus tuus, cum prædia tibi donaret, 
de evictione eorum cavit: potes adverſus cohære- 
des tuos, ex cauſa ſtipulationis, conſiſtere ob evic- 
tionem prædiorum, pro portione ſcilicet hæredita- 
ria. Nudo autem pacto interveniente, minimè do- 


chance to ſuſ 


vendendo, uſumfructum ejus retinuerit, 


aliud 


non 


ſubeat, æquum eſt eum etiam fructus 
Warranty of the Things given, he 
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natorem hac actione teneri, certum eſt. J. 2. C. de 
evick. Si quis mihi rem alienam donaverit. Et 
evincatur, nullam mihi actionem contra donatorem 
competere. I. 18. F. ur. F. de danat. See the fol- 


lowing Article. 
V. 25 

If the Donor was guilty of any kna- . 77 + 
viſh dealing, as if he gave a Thing knavery of 
which he knew was not his own, he % Dower 
would be bound to make good the L 41 Uo 
ſes and Damages which the Donee may ;he Donee. 

= thro' his Knavery e. 


* Labeo ait, fi quis mihi rem alienam donaverit, 
inque eum ſumptus magnos fecero, & fic evinca- 
tur, nullam mihi actionem contra donatorem com- 


petere, plane de dolo poſſe me adverſus cum habere 
actionem, fi dolo fecit. I. 18. F. ur. F. de donar, 
„VI. | | 
The Donor cannot be obliged to per- 6. The Do- 

form what he has promiſed, but in ſo nr ce 
far as he is able, without being reduced“ wa 
to Want. For it would be unjuſt chat u 3 
his Liberality ſhould be an occaſion of what he is 
Inhumanity to his DoneeF. able to grve, 
f | without be- 
Qui ex donatione ſe obligavit, ex reſcripto Di- ing reduced 
vi Pii in quantum facere poteſt convenitur. I. 1. to Want. 
F. de donat. Il. 28. . de reg. jur. In condemnatione 
perſona rum. quæ in id quod facere poſſunt, dam- 
nantur, non totum quod habent extorquendum eſt: 
ſed & ipfarum ratio h eſt, ne t 6,193. 
F. de reg. ju. V. I. 49. F. de re jud. | 


"TH | 
The Donor owcs no Intereſt for the 7. Intereſt 

Thing given, even after the delay, un-. 
leſs they are expreſly ſtipulated, or un- g=. 
leſs there has been a Condemnation in a 
Court of Juſtice. And they will not be 

due but from the time they have been 
demanded, and according as the circum- 

ſtances may require; as if a Sum of 


Money has becn given for a Marriage 
Portion 8. 


* Eum qui donationis cauſa pecuniam, vel quid 
miſit, de mora ſolutionis pecuniæ, . 
e, ſummæ xquitatis eſt. I. 22. F. de do- 
nat. Dotis fructus ad maritum pertinere debere 
uitas ſuggerit, cùm enim ipſe onera matrimonii 

ci 
J. 7. F. de jur. dot. Fr 5 


__ — - 


SECT. II. 


Of the E ngagements of the Donee, 


and of the Revoking of Donations. 


The CONTENTS. 


1. Firſt Engagement of the Donee, to ac- 
quit the Charges. | 

2. Second Engagement, Gratitude. 

3. Ingratituge diſſembled by the Donor. 

| EY 1 4. Revoca- 
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I. 


HE. firſt Engagement of the Do- 
nec, is e 28 e Charges and 
itions of the Donation, when there 
quat the are any: and if he fails in it, the Dona- 


tion may be revoked, according to the 
circumſtanc : 


2 
* Legem quam rebus tuis donando dixiſti 
— Provinciæ debes 177 ut hanc im- 
— l. 9. C. de donat. quaſdam con- 
ventiones ſive in ſcriptis donationis 7 ſive 
ſine ſcriptis habitas, quas donationis acceptor ſpo- 
ſpondit, minime implere voluerit. Ex his enim 
tantummodò cauſis, li fuerint in judicium dilucidis 


ar tis onaliter approbatæ, etiam dona- 
. mus. I. alt. C. de 
revee, donat. 


I. 


The ſecond En t of the Do- 
Exgage- nee, is Thankfulneſs for the Benefit re- 
mw. ceived: and if he is ungrateful to the 
Donor, the Donation may be revoked, 
according as the deed of the Donee may 
haye given occaſion for it. Thus, the 
FOR the Donation, not 

only if the I makes any attempt 
Te his Life or Honour, but likewiſe 
he commits any Violence or Outrage 
on his Perſan, or does him any Inju- 


. or if he occaſions him any conſide- 
rable Loſs by unfair practices b. 


> Generaliter fancimus omnes donationes lege 
canfectas, fir mas illibataſque manere, ſi non dona- 
tionig acceptor ingratus circa donatorem inveniatur. 
Ita ut injurias atroces in eum effundat, vel manus 


impias inferat, vel jacturæ molem ex inſidiis ſuis 


ingerat, quæ non lever ſenſum ſubſtantiæ donato- 
10 impanar, vel vitæ periculum aliquod ei intulern. 
wit. C. derevor. don. Donationes circa filium filiamve, 


nepotem neptemve, pronepotem proneptemve eman- 


cipatos celebratas, Ln vel avus, vel proavus, revo- 
care. non poterit : niſi edoctis ma caulis, 
quibus eam perſonam in quam — donatio. eſt, 

contra iplam venire pietatem, & ex cauſis quæ le- 
hn continentur fuille conſtabit ingratam. J. 9. 


' Altho' the Cauſes of 2 7 ma 
for revokng a Donation, _— 


of the Code de revoc. don. to t 1 are e ed 
tr this Article,” yet we put them 2 25 


ple. For x ub may be other cauſes which deſerve 

that a Donation by revoked; as for Inſtance, if 

the Donee ſhould refuſe Alimony to his Donor when he 
bs reduced to great Aits, | 


III. 
3. Ingrati- The Right of revoking a Donation 
rude die, becauſe of the ay, eng of the Donee, 


fembled &y does not paſs to the Heir, Executor 
9 Or 
3 Aarminlttrator of the Donor, if he him- 


ſelf having known the Ingratitude did 
not reſent 4% 


The CAVIL LAW, Sc. 


4. Revocation of the Donation, becauſe of 
-... [Children being afterwards born to 
the Donor. 


n only as an Exam- 


Book L 


Hoc tamen nfque 21 
modò ſtare cenſemus: 
natoris ſuccefſoribus 7 ———5˖ 
mordium inſtituere. Etenim 6 ple qui ipſe qui ps pale 
eſt, tacuerit, ſilentium ejus maneat ſemper 
a poſteritate ejus ſuſcitari concedatur, vel 1 
eum qui ingratus eſſe dicitur, vel adverſus ejus ſuc- 
ceſlores, J. alt. C. de revoc. donas. r 
eſt ullo modo inquietari donationes, quas, is 
een Pi. m 


rimas perſonas tantum- 
licentia rar. hr 


IV. 


If after a Donation made by a perſon 4. Re 
who had no Children, he happens to % &f 
have Children born to him, the Dona- ha of 
tion will be void, u 


ä ption Children 
that he who gave having no Children, being after 


would not have given if he had had any, wars bern 
and that he gave only upon this condi- * 


tion, that if he ſhould happen to have 


Children, the Donation ſhould be of no 
force ©, 


4 Si u libertis patronus filios non habens, 
bona omnia, vel partem aliquam facultatum fuerit 


tus: & poſtea ſuſceperit liberos, to- 
tum * , revertatur in ejuſdem 
donatoris — * ditione manſurum. J. 8. C. 


de revoc. don. v.1.6.F. 1. C. de inſt. & ſub}. l. 102. 


F. de cond. & dem. 1.40. H. wi. F. de 
Althe' this Law be only in 8 


incl eggs. ee 
ä we erve it mdifferent or a Bret 
N rin 


had a plentiful Eſtate to a Donee that was in poor ci 
cumſtances, and for favourable cauſes, would ſuch a Do- 
nation be revoked by the birth of a Child? 
If this Child happens to die the Donor has re- 
voked rhe Donation, ought it to ſubſiſt, the cauſe of the 
Revokation having ceaſed by the Child's death? or, is it 
annulled in ſuch a manner by the Child's birth, that its 
death cannot make it revrve? Theſe words of the Law, 
revertatur in ejuſdem donatoris arbitrio ac ditione 


manſurum, ſeem 10 ſignify that the Donation is annul- 
led, 3 what he 
bad given. Which may Law, 


6. 's. de inſt. & kb. whe 5 gr err 
ther burdens bis Son who had no with a Subſti- 
tution, the ſaid Subſtitution will taniſh, whenever the 
Son comes o have Children, evaneſcere ſubſtitutionem. 


| To which we may add, chat the Child which is born to 


the Donor after the Donation, being ſeiſed by its birth 

a Right to ſucceed to its Father, this Right aunuls t 
Donatian, and which being once aminled, there does not 
remain 10 the Donee ſo much as a Right to keep the Do- 
nation in ſuſpenſe, under pretext that the Child ma 

to die "its. Father. For + © el ts Gove for 

an Event of this nature. Nec enim fas eſt re Le 


Taba Reg 1.34. n empr. 


TITLE 


. Y + 6 . , # 
Franc. *. 
Nerrerberrtetetrterrteterererd 


ar d. 
of USUFRUCT. 


i the foregoing Title mention 
| 1 Þ has 8 the Relcrya- 
tions of Uſufruct which are 
made in Donations; and the like Reſer- 
vations may allo be made in Marriage 
Settlements, in Sales, Exchanges, Trant- 
actions, and other Covenants*. We 
may likewife by expreſs Covenants ſettle 
on any perſon the Uſufruct of a Thing 
without the Property d. So that ſeein 
Uſufruct may be ſettled by Contracts, it 
is a kind of Covenant. And altho' it be 
likewiſe acquired by Teſtaments, and 
other Diſpoſitions made in proſpect of 
death, or even by the Laws, ſuch as 
the Uſufruct which the Laws, the Or- 
dinances, and the Cuſtoms give to Pa- 
rents in the Eſtates of their Children, 
whether it be under the Name of Uſu- 
fruct, or Wardſhip ; yet we chuſe to 
place this Matter here, which ſince it 
can only be in one place, ought to be 
put in the firſt where there is occaſion 
to ſpeak of it, as has been remarked in 
the Plan of Matters. 


4 


dando, vel vendendo, uſumfructum ejus retinuerit, 
&c. l. 28. C. de donat. | | 
Et ſine teſtamento fi quis velit uſumfructum 
conſtituere, pactionibus & ſtipulationibus id efficere 
poteſt. J. 3. f. de uſufr. F. I. inſt. od. Sive ex teſta- 
mento, ſive ex voluntario contractu uſusfructus 
conſtitutus eſt, 7. 4. C. cod, 


The practice of ſettling the Uſufruct 
of a Thing without the Property, is 
Natural in Society, not only becauſe of 
the indefinite Liberty of all ſorts of Co- 
venants, but alſo becauſe of the uſeful- 
neſs of or es. on many occaſions. the 
Right of Property from that of the pre- 
ſent Enjoyment. And this Separation, 
which 1s made naturally by the Com- 
merce of Letting to Hire and to Farm, 
is likewiſe made very juſtly upon other 
views; whether it be in 8 
where the Benefactor is willing only to 
diveſt himſelf of the Property of his E- 
ſtate, reſerving ſtill the preſent Enjoy- 
ment: or whether it be in the Commerce 
of Contracts, as if two perſons making an 
Exchange, each reſerves to himſelf the 
preſent Enjoyment of the Land or Tene- 
ment which he gives away: or in Teſta- 
ments, as when a Teſtator deviſes the Uſe 


G. Quiſ Juis rem aliquam donando, vel in dotem 


F Doxnartions, Tit. 11. 


and Profits of Lands or Tenements,lcaving 
the Property of theu to his Executor, 
or if he deviſes the Property, and lexve; 
the Uſe and Profits either to the Uſu- 
fructuary, or to the Executor. or 10 
another Legatte ©, lu all thele caſes, 


whether it be that the Uſufruct be ſct- 


tled by Covenant, by Teſtament, by « 
Law, or by Cuſtom ; the nature of it is 
{till the ſame, unless the Title by which 
the Uſuftuct is ſettled makes ſome d:l- 
tinction: and it is this Matter of Uſu- 
fruct in general which 1 the ſubject 
matter of chis Title. | 


© Ufusfructus a proprictate ſeparationem recipit, 
idque pluribus modis accidit. Ut ecce ſi quis uſum- 
fructum alicui legaverit. Nam hares nudam habe! 
proprietatem, legatarius verò uſumtructum. Et 
contra ſi fundum legaverit deducto uſufructu, lega- 
tarius nudam habet proprictatem, hæres vero uſum- 
fructum. Idem alii uſumfructum, alii deducto eo 
fundum legare poteſt. Sine teſtamento verò ſi quis 
velit uſumfructum alli conſtituere, pactionibus & 
ſtipulationibus id efficere debet. F. 1, f. de uſafr. 


We may likewiſe conſider as a kind 
of Uſufruct, to which ſeveral Rules of 


this Title may be applied, the Right 


which the Incumbents of Church Bene- 
fices have to enjoy the Revenues be- 
longing to them. And this kind of 
Ulufruct has this peculiar property be- 
longing to it, that the Eſtates which 
are ſubject to it do not belong to any 


particular Owner, but to the Church. 


Thoſe who have read this Matter of 
Uſufruct in the Roman Law, may be 
apt to find fault that we have omitted 
to ſet down under this Title the Rule 


which is to be met with in the eighth 
Law, F. de uſufr. & uſu leg. and in the 


fifty ſixth Law, F. de 165 W hich 
Laws ſay, that if the Uſufruct of a 
Thing be given to a Town, or other 


Corporation, it laſts a Hundred years. 
But beſides that the caſe of ſuch an Uſu- | 


fruct is ſo "ay ſingular and odd, that 
it does not deſerve a Rule d; if one 
were ra wy it would not ſeem juſt 


to make the Proprietor loſe, by an Uſu- 


fruct, the Enjoyment of his Eſtate for 


three or four Generations; and it would 
be much more reaſonable to limit it to 
Thirty years. For which opinion we 
have the authority of another Law. 
J. 68. in f. F. ad leg. falc. 


4 See the twenty firſt Article of the firſt Seltion of the 
Rules of Law. 


J. 
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192 The CIVIL LAW, Sc. Book I. 


er. I. 
Of the Nature of Uſufrutt, and of 
the Rights of the Uſufruttuary. 
The CONTENTS. 


1. Definition of U ſafrut. 
2. Uſufrutt of Moveables and Immovea- 


$. 
3. Uſufruf comprebends all ſorts of Re- 
The Uſufru8 bor „ Ik 
ufruftuary makes the Fruits 
ba be gathers, his own. 
7. The Rent of the Leaſe belongs to the 
Uſufruttuary, as the Fruits do. 


6. The Revenues which are acquired ſuc- 


cefſively, are ſhared between the 
' Proprietor and the Uſufruttuary, 
in proportion to the time. 
7. In what manner the Uſufruftuary may 
anticipate the Harveſt. 
8. Augmentation or Diminution of the 
Uſufrutt by the change happening 
to the Eſtate. 


9. Changes which the Uſufruduary may 


make in the Eſtate, for raiſing the 
10. Trees cut down. 
11. Dead Trees. 


Repairs. 
13. Vine-Props. 
14. Service acceſſory to the Uſufru#. 
15. Conveniencies Which are not neceſſary 
to the Uſufruttuary. 

16. The Uſufruftuary has the Services. 
17. The Improvements and Repairs which 
the Uſufruttuary may make. 

18. He cannot take away the Improve- 
ments or Repairs which he has 


12. Trees blown down may be imployed in 


made. 

19. The Uſufruftuary may transfer, ſell, 

and give away his Right. 

20. He may interrupt the Leaſe. 

IS | , F I. ; 

1. Defſniti- 1 Sufruct is a Right to uſe and enjoy 
on of Ua a Thing which is not our own, 
fruit. prelerving it whole and entire, without 

ſpoiling, or diminiſhing it. 
Uſusfructus eſt jus alienis rebus utendi, fruen- 
di, falv4 rerum ſubſtantia, I. 1. F. de uſufr. inſt. eod. 


See on theſe laſt words, without ſpoiling, or diminiſh- 
ing it, that which ſhall be ſaid in the third Section. 


II. 


2. Hand We may have the Uſefruct not only 


of Movea- of Things Immoveable, but alſo of 
9 Moveable; ſuch as a Suit of Hangings, 


a Herd of Cattle, and of other Movea- Immovea- 
ble Things *, according to the Rules“ 
which ſhall be explained in the third 
Section. 


> Conſtitit autem uſusfructus non tantùm in fun- 
do. & ædibus: verum etiam in ſervis & jumentis, 
cxteriſque rebus. J. 3.4. 1. F. de uſifr. J. 7. cd. 
H. 2. nl. cod. See the third Section. 


OCW if | 

The Uſufruct conſiſts in the full and 3. Hef 
entire Enjoyment of all the kinds of re 
Fruits, Revenues, Conveniencies, and i f K. 
Uſes which may be reaped from the benen. 
Thing of which one has the Uſufruct. 
Such 2 — dare Ap the Cut- 
tings of Coppice z The 

Trees which tiny be taken . 
Nurſery without ſpoiling it, all Crops, 
the Honey of Bees, and in general the 
Uſufructuary enjoys and uſes every thing 
without . And we may likewiſe 
have the Uſufruct of Moveables and 
Immoveables, from which we reap no 
other uſe beſides that of bare Recreation. 


© Omnis fructus rei ad fructuarium pertinet. 0. 7. 
F. de uſufr. Quicumque reditus eſt, ad uſufructu- 
arium pertinet. Quæque obventiones ſunt ex ædi- 
ficiis, ex areis, & cæteris quæcumque ædium ſunt. 
d. l. G. 1. Quidquid in fundo naſcitur, quidquid 


nde percipi poteſt, ipſius fructus eſt. l. g. cd. I. 79. 


9g. 1. ed. Seminarii fruftum puto ad fructuarium 
2 Ita tamen ut & vendere ei, & ſeminare 
iceat. I. 9. §. 6. ed. Silvam cxduam poſſe fructu- 
arium cxdere. d. I. F. alt. Si apes in eo fundo 
ſint, earum quoque uſusfructus ad eum pertinent. 
d. l. F. 1. Numiſmatum aureorum, vel argen- 
teorum veterum, quibus pro gemmis uti ſolent, 
uſusfructus legari poteſt. I. 28. F. cod. Sta- 
tuæ & imaginis fructum poſſe relinqui magis eſt: 
quia & ipſæ habent aliquam utilitatem, fi quo loco 
opportuno ponantur. Licet prædia quædam talia 
ſint ut magts in ea impendamus quam de illis acqui- 
ramus, tamen uſusfructus corum relinqui poteſt. 
J. 41. eod. 

TY. + 


The Uſufructuary who at the mo- 4. The u- 
ment that he acquires his Right, and 
that it begins to take place, finds Fruits ., 


Fruits 


hanging on the Trees, or unſeparated which he 
from the 


Ground, which are ripe, may gathers, his 
gather them, and they are his own. 9 =» 
And if the Uſufruct happens to be ex- 
tinct, either by the death of the Uſu- 
fructuary, or otherwiſe, in the time of 
Harveſt, the Portion of the Fruits which 
the Uſufructuary gathered before his 
death, altho' ſtill remaining on the E- 

ſtate, yet being ſeparated from the 
Ground, will belong to his Heirs, Ex- 
ccutors or Adminiſtrators. And what 
remains ungathered, will belong to the 
Proprietor, as alſo the Fruits which fell 

of themſelves, and to which the Uſu- 
fructuary had not put his hand. For 

ſeeing he has only a Right to rom of 5 
3 8 this 


1 Of. Us UFRUCT. Tit. 11. Sect. 1. . 193 


this Right expires before the Enjoy- 
ment, he has nothing farther ro pre- 
tend. So that when the Uſufructuary 


dies before Harveſt, his Heirs, Execu- 


tors, or Adminiſtrators, will have no 
ſhare in the Fruits ©. 


Si pendentes fructus jam maturos reliquiſſet 
teſtator, fructuarius cos feret, ſi die legati cedente 
adhuc pendentes deprehendiflet. Nam & ſtantes 


fructus ad fructuarium pertinent. I. 27. F. de ufufr. - 


Si fructuarius meſſem tecit, & deceſſit, ſtipulam, 
quæ in meſſe jacet, hredlis ejus eſſe Labeo ait. 
Spicam, quæ terra tencatur, domini fundi eſſe; 
fructumque percipi, ſpica aut fœno cæſo, aut uvi 
ademptd, aut excuſsi olcd, quamvis nondum tri- 
tum frumentum, aut olcum tactum, vel vindemia 
coacta fit. Sed ut verum eſt quod de olea excuſſa 
{criplit, ita aliter obſervandum de ea olea qui per 
ſe deciderit. Julianus ait fructuarii fructus tunc 
fieri, cum cos perceperit. J. 13. F. quib. mod. uſu fr. 
vel uf. am. Fructuarius. et iamſi maturis fru tibus, 
nondum tamen perceptis, deceſſerit, horedi ſuo 
2 fructus non relinquet. J. 8. in fave. F. de ann. 
gar. 

It is to be remarked on this Article, that as an U- 
ſufrutt may be acquired by different Titles; ſuch as 4 
Teſtament, a Contract, 4 Law, as has been taken 


notice of in the Preamble to this Title; ſo we ought to 


follow in each kind of Uſufruit, as to what concerns 
the Rights of the Uſufructuary, whatever has been re- 
gulated in that matter by the Title, altho' it be diffe- 
rent from the Rude explained in this Article. Thus, 
the Enjoyment which the Incumbents of Church Bene- 
fices have of the Fruits belonging to them, is a kind of 
Uſufruitt, which is regulated in another manner. For 
ſince the Fruits of the Benefice belong to the Incumbent 
on account of the Charges and Burdens, the Fruits of 
the laſt year, reckoning the year to commence, as is the 
Rule, from the firſt of January, are ſhared between the 
Executors or Adminiſtrators of the late Incumbent, and 
his Succeſſor in the Beneſice; in proportion to the time 
that 17 w Incumbent 7 wg 50 laſt year. Thus the 
| Fruits of the Dowry, after the diſſolution of the Mar- 
riage, are ſhared differently between the * Sari and 
the Heirs or Executors of the deceaſed, according to the 
_ Cuſtoms of Places, as has been remarked m 
the Preamble to the Title of Dowries. Thus the Uſu- 
fruct of Fathers, and Wardſhips, are regulated accord- 
ing to the Proviſions made in ſuch caſes by the reſpec- 
tive Cuſtoms and Uſages of Places. 


= 
5. The If the Fruits of Lands, which are 
Rent of 2 ſubject to an Uſufruct, were let to Farm, 
wy /o the the Uſufructuary who has actually ac- 
Uſufrudtu- quired his Right at the time of the Har- 
ary, as the veſt, ſhall receive of the Farmer the 
Fruits do. Rent of the Farm, in thc ſame manner 
as he would have gathered the Fruits, 
in caſe there had been no Leaſe. And 
altho” the Uſufruct come to be extinct 
between Harveſt-time and the 'Term of 
Payment, yet the Uſufructuary, or his 
Heirs, Executors, or Adminiſtrators will 


receive the whole Rent of the Leaſe, 


tor that Crop, 


Vefunctã fructuariã menſe Decembri, jam om- 

nibus fructibus, qui in his agris naſcuntur, menſe 

Octobri, per colonos ſublatis, quæſitum eſt utrim 

penſio hæredi fructuariæ ſolvi deberet : quamvis 

93 ＋ Kalendas Martias, quibus penſiones 
OL. I. 


inferri debeant, deceſſerit: an dividi debeat inter 
haredem fructuariæ, & rempublicam cui proprictas 


legata eſt? Reſpondi rempublicam quidem cum 
colono nullam actionem habere : fructuariæ verò 
haredem ſua die, ſecundum ea quæ proponerentur, 


=—_— penlionem percepturum. J. 58. F. de 
wſufr, 


VI. 


The Revenues which are acquired 6. The Re- 


ſucceſſively, and from moment to mo- vere: * 
ment, ſuch as the Rents of a Houſe, % 4 
belong to the Uſufructuary in propor- — 
tion to the time that his Right laſts. are ſhared 
Thus, when an Uſufruct commences bern the 
from the firſt of January, and ceaſes 3 
before the end of the year; the Pro- / — 
prietor thall have the Rents which ac- = pro- 
crue after the Uſufruct is extinct, and tothe 
the Uſufructuary, or his Heirs, Exccus e. 
tors, or Adminiſtrators, ſhall have the 

Rents for the time that the Uſufruc 


laſted . 


Si operas ſuas locaverit ſervus fructuatius, & 
imperfecto tempore locationis uſustructus interierit : 
quod ſupereſt, ad proprietarium pertinebit. Sed 
& ſi ab initio certam ſummam propter operas cer- 
ras ſtipulatus fuerit, capite deminuto eo, idem di- 
cendum eſt. l. 26. F. de nſufr. | 


VII. 

The Uſufructuary may gather, before , f what 
a perfect Maturity, the Fruits whoſe mamer the 
nature is ſuch, + in cither co —— 

or more profitable to gather them e 1 

— they 3 fully Ped, Thus we 4% 
do not wait for the full maturity of 
Olives, Hay, or of a Copſe. But the 
Uſufructuary ought to tarry till the time 
of full Maturity for Harveſt, and for 
the Vintages. 


 Silvam cxduam etiamſi intempeſtivè cwſa ſit, 
in fructu eſſe conſtat: ſicut olea immatura lecta: 
item feenum immaturum cæſum, in fructu eſt. 
1.48. §. 1. F. de uſufr. In fructu id eſſe intelligi- 
tur, quod ad uſum hominis inductum eſt: neque 
enim maturitas naturalis hic ſpectanda eſt : ſed id 
tempus, quo magis colono dominove eum fructum 
tollere expedit. Itaque cum olea immatura plus ha- 
beat reditus, quam fi matura legatur, non poteſt 
videri, fi immatura lecta eſt, in fructu non eſſe. 


I. pen. F. de uf. & uſufr. leg. 
VIII. 


The Uſufruct increaſes, or diminiſſies, g. 4 
in proportion to the Augmentation, or mentation 
Diminution which may happen to the Puwm.” 
Eſtate that is ſubject to the Uſufruct. %, 
And as the Uſufructuary bears the Los , *;j. | 
or Diminution of his Uſufruct, if the change hap- 
Eſtate periſhes, or is damaged by an In- e 
undation, by Fire, or other Accident b; 2 855 
ſo likewiſe he reaps the advantage of 
the changes which make the Eſtate bet- 
ter, or larger. As if the Event of a 
Law-Suit acquires to the Eſtate a Ser- 
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vice, or a greater Extent of Ground; 
or if the Neighbourhood of a River 
brings to it ſome Addition“. 


— ft, and fecth Avicle of the feth 
Section 


Huic vicinus tractatus eſt, qui ſolet in co 
acceſſit tractari: & placuit alluvionis quoque uſum- 
fructum ad fructuarium pertinere. J. 9. . 4. J. de 
n 1X 


The Uſufructua 


. Chonge may ope F 1. 
which the jn the Ground of Ski . the U- 


Uſufruw- ſufruct. For the Stones which he digs 


e 


_ creaſed by it. 
may make Improvements, but he can- 
not make any chan 


would be bound to indemni 


10. Trees 
blown 


/ out of it arc inſtcad of Fruits; and it is 
oe the ſame thing with ref 
raiſing the matters whic 


to the other 
he ſhall get out of the 
And he may likewiſe 
pluck up oy the roots a Plantation, as 
of Vines, for inſtance, to make ſome 
ſuch change in it, provided that the E- 
{tate be improved, and the Revenue in- 
For the Uſufructuary 


ſaid Ground. 


to the detriment 
of the Proprictor's Right. But altho 
the Revenue were augmented by a 
change of the condition of the Eſtate, 
if this Improvement were only for a 
time, or it this change ſhould occaſion 
otherwiſe ſome Inconveniences or Ex- 


nces, which might prove ch le 
5 the — e VUlufruc 
nify him, he 
having exceeded the bounds of his 
Right!. Thus, it is by the circum- 
ſtances that we ought to judge of the 
changes which the Uſufructuary may, 
or may not make. 


Inde eft quæſitum an lapidicinas, vel cretifodi- 
nas, vel arenifodinas ipſe inſtituere poſſit, Et ego 
puto etiam ipſum inſtituere poſſe, ſi non agri par- 
tem neceſſariam, huic rei occupaturus eſt. Proinde 
venas quoque lapidicinarum, & hujuſmodi metal- 
lorum inquirere poterit & cxterorum fodinas, 
vel quas pater · familiàs inſtituit, exercere poterit, 
vel ipſe inſtituere, fi nihil agriculturæ nocebit. Et 
fi forte in hoc quod inſtituit plus reditus fit, quam 
in vineis, vel arbuſtis, vel olivetis quæ fuerunt, for- 
ſitan etiam hæc dejicere 


»/ufr. Si tamen quæ inſtituit uſufructuarius, aut 


cœlum corrumpant agri, aut um apparatum 
ſint deſideratura opificum forte, vel legulorum, quæ 


non poteſt ſuſtinere proprietarius, non videbitur 
viri boni arbitratu frui. 4. I. 13. F. 6. 


X 


The Trees blown down by the Wind, 


or by ſome other Accident, belong to 
the Proprictor of the Ground of which 
they were a part. So that he is obliged 
to carry them away at his own charges, 
that they may no ways incommode. 
And the Uſufructuary receiving no be- 
nefit by them, he is not obliged to plant 
new ones in their ſtead n. 


The CIVIL. L AW, Sc. Book I 


terit, Si quidem ei per- 
- mittitur meliorare proprietatem. J. 13.5. 5. F. de 


quod incommodior fit uſusfructus, vel iter 
rr 
19. Y. 1. . . rem $, 
con cups ese evra ab co ſubſtirui non 
placet. I. 59. cod, See the following Article. 


The dead Trees bel 
fructuary as a kind of 
with the charge 


in their room v. 


In locum demortuarum arborum aliz ſubſti- 1 
tuendæ ſunt: & priores ad fructuarium pertinent. 
J. 18. F. de uſufr. 


to the Uſu- 11. Dead 
enue, but Trees. 
of planting new ones 


XII. 


If the Places ſubject to an Uſufruct 2. Tree; 
happen to ſtand in need of ſome Re- l 
pair, to which the Trees that are blown 2 , 
down by ſome accident may be ſervice- 2 
able, the Uſufructuary may make uſe of 
them for that purpoſe o. 5 

* Arboribus evulſis, vel vi ventorum dejectis uſ— 

ue ad uſum ſuum & villæ poſſe uſufructuarium 


Labeo ait. I. 12. f. de xſufr. Materiam i 
ſam ſuccidere, quantum ad villæ — 
putat poſſe. 4. I. 12. 


XIII. 


The Uſufructuary may take Trees 13. Vine- 
out of a Wood, for making Props for prop. 
the Vincs, provided he does not do any 
damage to the WoodP. 


P Ex filva cædua pedamenta, & ramos ex arbore 
uſufructuarium ſumpturum: ex non cxdua in vi- 


neam ſumpturum: dum ne fundum deteriorem fa- 


ciat. l. 10. f de wſufr, 
LO: 5 
XIV. 5 

If the Uſufructuary of a Piece of l Sui 


Ground cannot have acceſs to it, but acceſ#y co 
thro' another Ground belonging to the % Uſ- 
erſon who created the Uſufruct; this. 
aſſage will be due to the Uſufructuary. 
Thus, if a Teſtator has bequeathed the 
Uſufruct of a Piece of Ground, to 
which one cannot enter, but thro' ano- 
ther Ground of his Succeſſion, and this - 
other Ground remains with the Exe- 
cutor, or is deviſed to another Lepa- 
tee; the Executor or the Legatee hold- 
ing this Ground of the Teſtator, will 
be obliged to ſuffer the Service of the 
Paſſage ; and to give it ſuch, as ſhall 
be found neceſſary for cultivating and 


enjoying the Ground that is ſubject to 
the ſaid Uſufruct - 


Uſusfructus legatus adminiculis eget, ſine qui- 


bus uti frui quis non poteſt. Et ideo fi uſusfruc- 


tus legetur, neceſſe eſt tamen, ut ſequatur eum 


aditus. J. 1. f. 1. F. ſi uſugfr. pet. Si uſusfructus fit 
legatus ad quem aditus non eſt per itarium 
fundum, ex teſtamento utique agendo fructuarius 
conſequetur, ut cum aditu ſibi præſtetur uſusfruc- 


rus. 


Of UsUurR Ur. Tit. 11. Sect. 1. 


tus. d. I. 1. C. 2. In hac ſpecie non aliter conce- 
dendum eiſe legatario fundum vindicare, niſi prius 
jus tranſeundi uſufructuario præſtet. J. 15. §. 1. F. 
de mſn CY wſufr. leg. ; | 

” Utrum autem alitus tantùm, & iter, an vero 
& via debeatur fructuario, legato ei uſufructu 
Pomponius libro quinto dubitat: & rectè putat, 
prout uſusfructùs perceptio deſiderat, hoc ei præ- 
ſtandum. 4. I. 1. f. 3. f. {6 uſu. per. 


XV. | 


g. ne- If in the caſe of an Uſufruct be- 
e queathed, the Uſufructuary wants ſome 
_ iba conveniences which are not abſolutely 
„is the H neceſſary for the Enjoyment, ſuch as 
_ fufrudtua- that of a Paſſage, he cannot pretend 
"os that the Executor ſhould furniſh him 
ſuch ſorts of conveniences. Thus, he 
cannot demand that they ſhould give 
him more convenient Lights for a Cham- 
ber, a more eaſy Paſſage, or a Liberty 
to draw Water out of a Well. Forthe 
Uſufruct is limited to the Enjoyment of 
the Thing, ſuch as it is at the time that 

the 2 acquires his Right ſ. 
Sed an & alias utilitates & ſervitutes ei hæres 


præſtare debeat, puta luminum, & aquarum, an ve- 
rò non? Et puto eas ſolas præſtare compellendum, 


fine quibus omnino uti non poteſt. Sed fi cum 


aliquo incommodo utatur, non eſſe præſtandas. J. 1. 


S. wit, F. ſi nſusfr. pet. 


XVI. 
16. e "The Uſufructuary may in his own 


| Z, name ſue for the Right of a Service, if 
ue, any is due to the Eſtate of which he 
has the Uſe and Profits, and may ſue the 
Neighbour who owes it, in the ſame 


manner as the Proprietor himſelf might 
dot. | 


Si fundo fructuario ſervitus debeatur, Marcel- 
Jus libro 8. apud Julianum Labeonis & Nervæ ſen- 
tentiam probat, exiſtimantium ſervitutem quidem 
eum vindicare non poſſe, verum uſumfructum vin- 
dicaturum. Ac per hoc vicinum, ſi non patiatur 
eum ire & agere, teneri, ei quaſi non patiatur uti 


trui. J. 1. F. ſi uſusfruct. pet. 


5 XVII. | 
17. Te The Uſufructuary may make in the 
Improve- Eſtate of which he has the Uſufruct, 


ments an 


Repairs Improvements, and Repairs, uſeful or 


which the neceſſary, and even for his bare plea- 
Uſufruttu- ſure; provided he does not make the 
ary may Eſtate the worle, nor change the con- 
ale. dition of the places. Thus, he cannot 
. raiſe a Building higher, nor change the 
Apartments or other Dependencies of a 

Houſe, nor disfigure them, augment, 


or diminiſh them, not even by adding 


what would be better, or demoliſhing 
what is uſeleſs. But he may, for In- 
ſtance, make new Lights, paint the 
Rooms, and imbelliſh the Houſe with 
Statues and other Ornaments ". 


® Neratius libro quarto membranarum ait, non 


> 7-4 2 


aditus poſticaſve vertere, vel rctugia aperire, vel 


fruct himſelf, or he may let out his 7 
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poſſe fructuarium ge, quominus teficlat. 
Quia nec atare prohiberi poteſt, aut colere. Nec 
ſolum necoſſarias refoctiones facturum, ted etiam 
voluptatis cauſa, ut tectoria, & pavimenta, & ſi- 
milia. Neque autem ampliare nec utile detrahere 
poſſe quamvis melius repoliturus fit : quæ ſenten- 
tia vera eſt, J. 7. in f. & [.8. F. 4. A Si æ- 
dium uſusfructus legatus ſit, Ner va filius, & lumi- 
na immittere eum poſſe ait. Sed & colores, & 
picturas, & marmota poterit, & ſigilla, & {i quid 
ad domiis ornatum. Sed neque diætas transfot mare 
vel conjungere, aut ſeparare ei permittetur : vel 


atrium mutare, vel viridaria ad alium modum con- 
vertere, Excolere enim quod invenit poteſt, qua- 
litate ædium non immutatl. Item Nerva eum 
cui ædium uſus fructus legatus fit, altius tollere non 
poſſe, quamvis lumina non obſcurentur, quia tec- 
tum magis turbatur. J. 13. F. 7. cod. v. F. S. 40. 


„„ = 

If the Ulufructuary has made Im- 18, 4% 

gi or Repairs, whether uſe- ,, 
ful or neceſſary, or for his pleaſure, he peu th . 
can demoliſh nothing of what he has mes, e 

built, nor take away any thing but &p*"" 


what may be preſerved after it is taken 3 
away . 8 


* Sed fi quid inædificaverit, poſtea eum neque 
tollere hoc, neque refigere poſſe. Retixa plane 
poſle vindicare. J. 15. F. de uſufr. See the laſt 
Article of the third Section of the Title of Dow- 

Ties. | | 
| XIX. 

The Uſufructuary may either enjoy 19. 17e b. 
the Thing of which he has the Ulſu- fufrudtua- - 
Right to another: he may likewiſe f, 
transfer, ſell, or give away his Uſufruct. . away 
And the Diſpoſition which he makes of h Right. 
it, is to him inſtead of an Enjoyment of 


it, and preſerves his Right]. 


! Uſufructuarius vel ipſe frui ea re, vel alii fru- 
endam concedere, vel locare, vel vendere poteſt. 
Nam & qui locat utitur, & qui vendit ut tur. Sed 
& ſi alii precario concedat, vel donet, puto eum 
uti atque ideo retineri uſumfructum. J. 12. f. 2. F. 
de uſuſr. Cui uſusfructus legatus eſt, etiam invito 
hærede, eum extraneo vendere poteſt. I. 67. eod. 


XX. | 
The Uſufructuary has the liberty of 20. H 

interrupting the Leaſe which the bh interrupt” 
prietor had made, in the ſame manner as“ Lea. 
the Buyer has*; unlels it be otherwiſe 
regulated by his Title. For having the 

1 8 of enjoying the whole Revenue, 

and commonly during his Life; he is as 

it were Maſter; and is not obliged to 

let the Farmer enjoy a Profit which be- 

longs to him. 


* Quidquid in fundo naſcitur, vel quidquid inde 
percipitur, ad fructuarium pertinet : penſiones 
quoque jam antea locatorum agrorum ſi ipſæ quo- 
que ſpecialiter comprehenſæ ſint. Sed ad exem+ 
plum venditionis, niſi fuerint ſpecialiter exceptæ, 
poteſt uſusfructuarius conductorem repellere. J. 59. 
§. 1. F. de uſufr. Sce the fourth Article of the 


E C T. 


þ- : 


third Section of Letting and Hiring. 
Cen | 
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SECT. Il 
Of Uſe, and Hatitation. 


F TSE isdiſtinguiſhed from Uſufruct 
this, that where an Ufufruct is 


V-, Koght to enjoy all the Fruits and Re- 


venues which on EE that is 12 
ject to it is roduci 

— . 2 — of 
the Fruits of the Ground, ſuch Portion 
of them as may be confumed by Uſe, 
and which is neceſſary for the perſon 
who has the Uſe, or which is ſettled by 


his Title: and rhe Surplus bclongs to 
> Elie. Thus, 


the Proprietor of the 
thoſe who have the Right of Uſe in a 


Foreſt, or a Copice, can only take out 


of them what is neceſſary for their Uſe, 
or regulated by their Title. And he 
who has the Uſe of any other Ground, 
can only take out of it what may be ne- 
ceſſary to ſupply the occaſions he ſhall 
have of thoſe kind of Fruits which the 
ſaid Ground produces: or the Uſe may 


be even reſtrained to certain kinds of - 


Fruits or Revenues; without extendi 
it to others. Thus we ſee in the Ro- 


man Law, that he who had only the 
ſimple Uſe of a Piece of Ground, had 


no ſhare of the Corn, or Oil that grew 
in it*: And that he who had the Uſe 
of a Flock of Sheep, was reſtrained on- 


ly to make uſe of them for dunging his 


3rounds, and had no ſhare, either in 
the Wool, or Lambs: and even for the 
Milk, it is faid in ſome places that he 
could take only a very ſmall portion of 
itz and in other places it is ſaid, he had 
no right to any of it b. | 


* Neque oleo (uſurum) neque frumento. J. 12. 
§. 1. F. de uſu & habit. | 

> Modico latte uſurum puto. J. 12. f. 2. F. de 
ſu C habitat. Si pecorum vel ovium uſus lega- 
tus ſit, neque lacte, neque agnis, neque lana utetur 
— quia mY fructu ſunt. Pl 
randum agrum ſuum ribus uti poteſt. 5. 4. 
inſt, de uſu C habit. PT 6. 2. 8 oh 


of Habita- Habitation is in Houſes, what Uſe is 


tion. 


in Lands: and whereas he who has the 
Uſufruct of a Houſe, may enjoy the 
whole Houſe; he who has only ak ht 
of Habitation, has his Enjoyment of it 
limited to what part is neceſſary for 
bim, or ſettled by his Title. As to 


which it is neceſſary to obſerve, that al- 


tho' the word Habitation appears to be 
reſtrained in ſome Laws, to the ſenſe 
explained in this Definition©; yet it 
ſeems in others that Habitation, as alſo 
1 2 ; 


ne ad ſterco—- 


W, Sc. Book 1. 


the Uſe of a Houſe, implics the Enjoy- 
ment of the — So that it 
is not ſo much by the ſenſe of theſe 
words Habitation and Uſe, that we are 
to extend or limit the Enjoyment of 

thoſe perſons who have theſe forts of 

Rights, as by the terms of the Title by 
which it is conveyed, which may help 
us to judge of the Intention, either ot 


the Teſtator, if this Right is acquired 


by Teſtament, or of the Parties con- 
trating, if it is by Contract that it is 
ſettled 4. 

V l. 10. f. denſu habit. d. I. 1. C. 1. & 2.1.18. 
cad. Sce the ninth Article of the Section 
and the ſerenth Article of the fourth Section. 


4. I. 4.1. 22. C. 1. f. 4 uſu & babit. l. 15. 
ebd. I. 13. C. de uſufr. 314. | 


The CONTENTS. 
1. Definition of Uſe. 


2. When the Uſe implies the Uſufruf. 
3. Ile who has the Uſe ought not to in- 
commode the Proprietor. 
4. The Uſe cannot be transferred to other 
per /ons. 

5. How the Uſe acquired to the Huſband, 
or the Wife, is for both. 

6. The Uſe laſts during Life. 

7. Definition of Habitation. 

8. [labitation extends to the whole Fa- 

| mily. 
9. To what places Habitation extends. 
10. The Right of Habitation may be 
transferred. | 


11. The Right of Habitation is during 


Life. 


I 


SE is a 1 to take out of x, Defiiet 
the Fruits ſubject to it, ſo much on of Ve. 


as he who has the Uſe may conſume on 
his Wants, or ſo much as is given him 
by his Title. And this is regulated 
either by the Title it felt, if it has ex- 
preſſed the Quantity, or by the Pru- 
dence of the Judge, according to the 
Quality of him who has the Uſe, and 
the Intention of the Perſons who have 


ſettled this Right, or by the Cuſtoms 


and Uſage of the Places, if they have 
made any proviſion therein b. 


Cui uſus reliftus eſt, uti poteſt, frui non po- 
teſt. I. 2. F. de uſu & habit, Minus juris eſt in 
uſu quam in uſufructu. Nam is qui fundi nudum 
habet uſum, nihil ulterius habere intelligitur, quam 
ut oleribus, pomis, floribus, fœno, ſtramentis, & 
lignis ad uſum quotidianuni utatur. §. 1. ft. de 
uſu & habit. I. 10. $.4. 1.12.5. 1. F. cod. Non 


uſque ad compendium, fed ad uſum ſcilicet, non 


uſque ad abuſum. J. 12. F. 1. eod. 
Uſu legato fi plus uſus ſit legatarius quam 
oportet, officio judicis, qui judicat quemadmodum 
utatur, continetur ne aliter quam debet utatur. J. 22. 
, als. ff. eod. Largius cum uſurario agendum eſt. 
ro diguitate ejus. J. 12. F. 1. cod. 
II. If 


c Usvravcr. 


II. 


:.Whenthe If the Fruits, out of which he who 
U implies has the Uſe of them has a right to take 
. whatever is for his Occal 
fra. are fo inconſiderablè on the Ground | 
which he has the Ulſc, that there is 
iſely no more than what his Occa- 
— require, he ſhall have the whole, 
in the lame manner as the Uſufructu- 
ary e. A 
- _ © Fundi uſu legato, licebit ner 
quod in annum dumtaxat ſufficiat, capere : licet 


mediocris predii eo modo fructus conſumantur. 
Qua, & dama, & ſervo ita uteretur, ut nihil alii 


= nomine ſupereſſet. l. 15. F de u & 


III. 


3 He who has the Uſe of a Piece of 
g Ground, has liberty to go into it to uſe 

en- his Right, but without giving any 

mode the trouble to the Proprietor d. 

Proprietor. | 


que domino fundi moleſtus fit, neque his per quos 
opera ruſtica frune, impedimento. 1. wy ge 
& habe. Q. 1. wit. cod. 


| „ 

4. The Je Seeing the Right of Uſe is limited 

e bt to the perſon of him to whom the Uſe 

— granted, he can neither fell, let to 

ſons. hire, nor give away a Right which is 
perſonal to him, and which paſſing to 
another perſon might be more charge- 
able, or more inconvenient to the Pro- 
prietor . And if there ſhould be any 
difficulty to know whether he who has 
the Uſe ny uſe his Right otherwile 
than in perſon, it ought to be adjuſted 
by the Tide, by the Quality of the 
Perſons, and by the other circumſtances. 


Nec ulli alii jus quod habet, aut vendere, aut 
locare, 5 concedere poteſt. I. 11. in f. F. 
de wſis & habit. F. 1. in fon. infl. c. Quemadmo- 


dum enim concedere alii operas poterit, cum ipſe 


uti debeat. J. 12. F. wt, F. cod. See the tenth Ar- 
ticle of this Section. 


V. 


5. How tie The Right of Uſe, as alſo that of 


1 Habitation, which accrues either to 


Hubband, the Huſband, or to the Wife, by a Le- 
or the Wife, gacy, or other Diſpoſition made in 
i: for both. proſpect of death, is communicated 
from the one to the other: and they 
will uſe this Right in common together 
during the Life of the Perſon to whom 
it is givenf, For he who hath be- 
queathed either an Uſe, or a Habitatian, 
to one of the Parties joined together in 


» 


Wedlock, hath had no mind to exclude 


the other from ſharing in it. But if a 
Right of Uſe of ſome Fruits was be- 
queathed either to the Huſband, or to 


In eo fundo hactenus ei morari licet, ut ne- 


Tit. 1 1. Sect. 2. 197 


the Wife, before they were married, 


the Marriage happening afterwards 


would not make the condition of the 
Proprietor worlez and the Uſe would 
be limited ro what had bcen regulated 
by the Title. And it would be the 
ſame thing, had the Uſe been acquired 
by Covenant, cither before or after the 
Marriage. And in all theſe cafes, it is 
by the circumſtances that we are to 
judge of the effect which the Pitle 
ought to haves. 


" Domus uſus relictus eſt, aut mario, aut mu- 
lieri, Si marito poteſt illic habitare, non ſolus, 
verum familia cum quoque ſua. J. 2. F. 1. F. 4 
& bab. Mulieri autem ſi uſus rehetus tit, poſſe 
cam & cum marito habitare. J. 4. f. 1. . Sce 
hereafter the eighth Article. 

Czterarum quoque rerum uſu legato, dicendum 
eſt uxorem cum viro in promiſcuo uſu eas res ha- 
bere poſſe. J. 9. c Neque enim tam trite in- 
terpretandæ ſunt voluntates detunctoarum. J. 12. 


F. 2. m 8 c. Conditionum verba qux teſtamen- 
cr 


to præſcribuntur, pro voluntate conſiderantur. 
. 10 1. C. 2. F. de cond. & demorfir. 1 

© Semper in ſtipulationibus, & in cxteris con- 
tractibus id ſequimur quod factum eſt. J. 34. f. 
de reg. jur. See the eighth Article, with the te- 
mark om it. : | 


VI. 


The Right of Ute is not only for 6. 1h 1+ 
one, or more years, but it laſts during 4 «rm; 


the Life of him who has the Uſe, if it 7 


is not otherwiſe provided by the Title 
of the ſaid Right b. 


> See hereafter the eleventh Article of this Section, 
and the firſt Article of the ſixth Section. 


VII. 


Habitation is a Right to dwell in a 5. Pe. 
Houfe, and he who hath this Right, 9: of Abi. 
hath as it were an Uſe, or an Ulutruct, 4% 
according as his Title extends, or limits 
the Right of Inhabiting i. 


' Domus uſus. J. 2. F. 1. F. de uſu & hab. See 
the texts quoted at the end of the Preamble to this 
Section. See hereafter the ninth Article. 


VIII. 


The Right of Habitation extends to g. j1/;r4- 
the whole Family of the perſon who has torex:ends 
this Right. For he cannot dwell ſepa- to emule 
rately from his Wife, his Children, and 5 
his Servants. And it is the ſame thing 
if this Right belongs to the Wife! 

And this is underſtood likewiſe of the 
Habitation which was acquired before 
the Marriage m. 5 


! Pateſt illic habitare non ſolus, verum familia 
cum quoque ſus. 1.2.4.1. F. de uſu & habit. See 
the fifth Article of this Section. 55 | 

Mulieri autem ſi uſus relictus fit, poſſe cam & 
cum marito habitare, Quintus Mutius primus ad- 
miſit, ne ei matrimonio carendum foret, cum uti 
vult domo. Nam per contrarium quin uxor cum 

{ marito 
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F uſu O habit. ; 


" Quid ergo ſi viduz legatus fit aſus? an nup- 


tiis contractis, poſt conſtirutum uſum, muller ha- 
bitare cum marjto poſſit ? Et eſt verum poſſe cam 
cum viro, & poſtca nubentem habitare. J. 4. od. 
Sce the fifth Article. wh 
hat is {aid in this Article, that Habitation extends 
to rhe whole Family, ſignfiet that he who has this Right 
dwell with bn; 4 in the places that are 
ſubd to bis Habitation. But the meaning of this Rule 
1 not, that a Habitation which is limited, for Example, 
ro one ment, I4 extend to another, under 
text that the Fami 


Araiturd for want of room. See the fifth Article. 


IX. 


9. Towhat Habitation extends, either to the 
pace! H4- whole Houle, or only to a part of it, 
1nd, according as it appears to be regulated 
by the Title. Bur if the Habitation is 

given indefinitely, without naming ei- 
ther the whole Houſe, or any part of 
it, bur only either according to the 
Condition, or the Neceſſities of him 
who acquires the Right, it will compre- 
hend all neceſſary Conveniencies, even 


altho* nothing ſhould remain for the 
Proprietor *. 


Ita uteretur (domo) ut nihil alii fructuum no- 
mine ſupereſſet. I. 15. F. de uſu & habr. Si domus 
uſus legatus ſit ſine fructu, communis refectio eſt 
rei in ſartis tectis, tam hæredis quam uſuarii. Vi- 


- deamus tamen, ne, fi fructum hares accipiat, ipſe 


reficere debeat: ſi verò talis ſit res cujus uſus _ 
tus eſt, ut hæres fructum percipere non poſſit, le- 
gatarius reficere cogendus eſt. Quz diſtinctio ra- 
tionem habet. J. 18. F. de uſu & habit. We ſee in 
this Law both the caſes; one, where the Habitation ex- 
tendi to the whole Houſe : and the other, where it is con- 
fried to a part of it. Sce the ſeventh Article of this 
Section. 5 


X. 
1% Tile Ile who has a Right of Habitation 
Right of in a Houſe, or in a part of it, may aſ- 


Habitation ſi gn over and let out his Right to ano- 
may be 


--fr,4, ther, without dwelling in the Houſe 
n,, vale his condition is other- 
wiſe regulated by his Title p. 


o Si quidem habitationem quis reliquerit : ad hu- 
maniorem declinare ſententiam nobis viſum eſt: & 
dare legatario etiam locationis licentiam: quid enim 
diſtat ſive ipſe legatarius maneat, five ali: cedat ut 
mercedem accipiat. J. 13. C. de uſufr. F. 5. inſt. de 
uſu C habit, FA 

Id ſequimur quod actum eſt. J. 34. F de reg. 
jar. See the fourth Article of this Section. | 


XI. 


11, The The Right of Habitation, as well as 
Right of that of Uſe, is not limited to a time, 
my = bur it laſts during the Life of the perſon 

fe * who has the Right 4. | 5 
VUtrum autem unius anni fit habitatio, an uſque 
ad vitam apud veteres quæſitum eſt. Et Rutilius 
donec vivat habitationem competere, ait. Quam 
ſententiam, & Celſus probat libro octavo decimo 
Digeſtorum. J. 10. f. 3. F. de uſu & habit, See 

the ſixth Article. | 


4 


The CIVIL LAW, &c. 


ryarito po t habitare nec fuit dubitatum. J. 4.5. 1. 


of the perſon who has this Right is 


Book I. 
SECT. i. 
Of the Uſufrut? of Things which are 
conſumed, or impaired, by Uſe. 
Hings Moveable are either wholly 1 
r 
Th Grain and Liquors are 


wo conſumed when one uſes them: 
and Cartel, Hangings, Beds, and other 


le. 


Moveables ſuffer ſome diminution by 


Uſe, and even by the bare effect of 
Time, altho' they were not uſed : and 
at laſt theſe Things periſh. But never- 
theleſs a kind of Uſufruct has been eſta- 


bliſhed of all Moveable Things, and 
even of thoſe which periſh by being 


uſed. This Uſufruct is acquired two - 
ways, either by a particular Title, as 
if one makes a Gift of the Uſufruct, or 
bare Uſe, or of a Sute of Hangings and 
other Moveables ; or by a general Title, 
if they chance to be comprehended in a 
Totality of Goods, ſuch as a Succeſlion, 
of which one has the Uſufruct. And it 
is this kind of Uſufruct of which the 
Rules ſhall be the ſubje& matter of this 
Section. | . 


The CONTENTS. 


1. Uſufruft of all forts of Things. 
2. Uſufruft of Moveable Effects in a To- 
_ tality of Goods. 5 

3. In what this Uſufruct conſiſts. 

4. Uſufrutt of Living Creatures. 

7. The Uſufruftuary of a Herd of Cattel, 
ought to ſupply out of the Fruits 
the places of thoſe which die. 

6. The Uſufruftuary of Animals which do 

not produce young ones, is not obli- 
ged to ſupply the places of thoſe 
that die. | 

7. Uſufrutt of Things which are conſumed 
by uſe. 

8. It is equal whether one has the Uſe, or 
Uſufrutt of Things which are con- 
ſumed in the uſe. 

9. The Bounds and extent of the Uſe of 
Moveables. 


10. If the Uſufrutuary of Moveables can 
let them out. 


J. 


Ltho' it ſeems not to be natural 1. Uſufrudt 


that we ſhould have the Uſufruct of all ſrt: 
of Moveable Things which periſh in f Tung, 


the Uſe, ſuch as Corn, and Liquors ; 
et the Laws have received a kind of 
ſufruct of this fort of Things, as of 


all 


Of Us vr RU r. Tit. 11. Sect. 3. 


all others which we are capable of poſ- 
ſeſling*. For in effect there is not any 
one of theſe Things from which we 
may not draw ſome uſe, and we may 
eſtabliſh in them a kind of Uſufruct, ac- 
cording to their Nature, by the follow- 
ing Rulcs. 


* Senatus cenſuit, ut omnium rerum, 
cujuſque patrimonio eſſe conſtaret, uſustructus le- 
gari poſſit: quo Senatus conſulto indultum videtur, 
ut earum rerum quz uſu tolluntur, vel minuuntur, 
poſſit uſusfruftus legari. I. 1. F. de nfufr. ear, rer. 
que uſu conf. I. 3. c Sed de pecunia recte caveri 
oportet his 4 quibus ejus pecuniæ uſusfructus lega- 
tus erit. J. 2. cod. F. 2. ift. de uſufr. | 


II 


x. Uſufrus He who has the Univerſal Uſufruct 
Movea- of a Totality of Goods, has alſo the 


Effects RN; 7 
9 — Right to enjoy and uſe all the Movea 


* to conſume what is liable to be conſu- 


med in its ordinary uſe; to gather from 
the Living Creatures the Profits which 
they yield: 
Debts which bear Intereſt: and to make 
uſe of every r according to its natu- 


ral Uſe, either for its Revenue, or for 


its Conveniency, or for bare Pleaſure b. 


Omnium bonorum uſumfructum poſſe legari. 
L. 29. F. de uſufr. l. 34. §. 2. cod. V. I. 1. C. cod. 
Conſtitit uſusfructus non tantùm in fundo, & ædi- 
bus, verùm etiam in ſervis, jumentis, cæteriſque 
rebus. I. 3. f. 1. F. cod. I. 7. cod Numiſmatum 
aureorum vel argenteorum veterum, quibus pro 
gemmis uti ſolent, uſusfructus legari poteſt. J. 28. 
eod, Statuæ, & imaginis uſumfructum poſſe relin- 
ui. I. 41. ed. Poſt quod omnium rerum uſus- 
fucks legari poterit, an & nominum ? Nerva ne- 
gavit: ſed eſt verius quod Caſſius & Proculus exiſ- 


timant, poſſe legari. J. 3. ff. de uſufr. car. rer. que 
uſu conf. 5 
III. 


g The Uſufruft of Movetble Things 
y 


this Uſ- which are not conſumed immediate 
fruct C0 h 


lifts. y the uſe of them, conſiſts in the 


Right of enjoying them, and imploying 


them as the Proprietor would do, by 


putting them to the uſe for which they 
are deſigned, without abuſing them, and 
taking * e care of them. Thus, a Suit 
of Hangings, of which one has the Uſu- 
fruct, may continue hung up, and the 
other Moveables may likewiſe be em- 

loyed to their ſeveral uſes: and they 


ſhall be reſtored to the Proprietor in 


the condition in which they ſhall hap- 
pen to be after the Uſufruct is e 
altho' waſted and diminiſhed by the ef- 


fect of the Uſe, provided the Uſufruc- 
tuary hath not miſuſed them e. 


© Et, fi veſtimentorum uſusfructus legatus ſit, 
non ſicut quantitatis uſusfructus legetur : dicen- 
dum eſt, ita uti eum debere ne abutatur. J. 15. F. 4. 
. de uſufr. Proinde & ſi ſcenicz veſtis uſusfructus 
getur, vel aulæi, vel alterius apparatus, alibi quam 


ble Effects according to their Nature; 


to receive the Intereſt of 
eos videtur, Sed ſi teſtator ſciens cum hujus eſſe 


has the Uſufruct, the Uſufructuary will 7% 7 


and uſe of theſe Animals e; but ſtill on 7% the 


„ KP 
in ſcxna non uteretur. 4. l.F.5, Si veſtis uſuſ- 

fruQtus legatus fit, ſcripfit Pomponius, quamquim 

hres ſtipulatus ſit finito uſufructu veſtem red4i, 

attamen non obligar! promiſſorem, ſi eam line dolo 

malo attritam reddiderit. l. 9. F. 3. F. de uf 

quem can. 

IV. 


The Uſufructuary, who has Living 4. f 
Creatures in his Uſufruct, may draw A mi 
from them the Revenues, and Services © 
which the Maſter himſelf would draw. 
Thus, he = imploy the Oxen in Car- 
riage, and Tillage, the Horſes either to 4 
carry and draw, or to till the Ground, 
or to ride upon, according to the uſes 
for which my are deſtined; the Sheep 
to dung the Grounds z and from them # 
he may likewiſe draw the Profit of the |} 
Lambs, the Milk, and the Wool. | Þ 
* Si boum armenti uſus relinquatur, omnem 
uſum habebit, & ad arandum, & ad cxtera ad quæ 
boves apti ſunt. I. 12. f. 3. F. de uſe & habit. E- 
quitii quoque legato uſu, videndum ne & domare 
poſſit, & ad vehendum ſub jugo uti : & ſi forte 


auriga fuit, cui uſus equorum relictus eſt, non pu- 
to eum Circenſibus his uſurum, quia quaſi locare 


inſtituti & vitæ reliquit, videtur etiam de hoc uſu 
ſenſiſſe. J. I. 12. f. 4. Si pecoris ei uſus relictus 
eſt, puta gregis ovilis, ad ſtercorandum uſurum 
dumtaxat Labeo ait. Sed neque lani neque agnis, 
_— late uſurum. Hec enim magis in fructa eſſe 
Ch hk: | 

V. 


If it is of a Stud of Mares, a Herd g. Net in- 
of Cattel, or a Flock of Sheep, that one frodtwary of 
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oi 
the 


* 
D „ 2b; 
2 3 


have the Colts, the Calves, the Lambs, 8 


the Wool, and all the Services, and /# * 
other Profits, according to the nature 4 . 


* 4 ge” VF 
l 8 WE. A, 
* 2 Po 
. 


N ww „ * 


places of 


condition that he preſerve entire the thoſe which 
Number which he hath received, and 4e. 

that when any of them dies, he fill up 

their places out of the Fruits. For it is 
enough for him to enjoy the Profits 

which he reaps from the Animals, and 

to have over and above whatever ex- 

ceeds the number which he is bound to 

keep intiref, 


© See the preceding Article. a 

f Plane fi gregis vel armenti ſit uſusfructus lega- 
tus, debebit ex agnatis, gregem ſupplere. Id eſt 
in locum capitum defunctorum. J. 65. S. ult. F. de 
uſufr. Si deceſſerit fœtus, periculum erit fructu- 
arii, non proprietarii: & neceſſe habebit alios fœtus 
ſubmittere. J. 70. $. 2. eod. Eaque pleno grege 
edita ſunt, ad fructuarium pertinere. d. l. f. 42, 


VI. TT 
If it happens that the Uſufruct is of 6. The Uſu- 


ſuch Animals as cannot produce e ee 1 5 
oncs for ſupplying the places of thoſe % 4, 
that die, ſuch as a Set of Horſes, ,, produce 1 
or Mules, or uy one Beaſt alone, the young ones, | | it, 
Uſufructuary will not be bound to fill « mr ll * 

MP | * 


45 222 the place of that which dies s, if its 
as ates ' gy 

, 4% death happens without his fault. 

that die. n Sed quod dicitur debere cum ſummittere, toties 
verum eff, quoties gregis, vel armenti, vel equi- 
tii, id eſt univerſitatis uſusfructus legatus eſt, 
terum ſingulorum capitum nihil ſupplebit, J. 70. 


$. 3. . de whufy. 
VII. 


7. Has The Uſufruct of Things which are 
of Hog. conſumed in the uſe, carries along with 
„ir the Property of them, ſince one can- 
| 5" not uſe them but by conſuming them. 
But the Uſufructuary is diſt 
from the Proprietor, in that he 1s obli- 
ed after che Ufuffus is expired, to re- 
ore, according as his Title obliges 
him, either an equal Quantity of the 
ſame Kind with that which he received, 
or the Value of the Things at the time 
he received them b. For it is of this Va- 
lue that he has had the Uſufruct. 


» $i vini, olei, frumenti uſusfructus legatus erit, 
proprietas ad legatarium transferri debet. Et ab 
co cautio deſideranda eſt, ut 2 is mortuus, 
aut capite diminutus fit, ejuſdem qualitatis res reſti- 
tuatur. Aut æſtimatis rebus certæ iæ nomi- 
ne cavendum eſt, quod & commodius eſt. Idem 
ſcilicet de cxteris 2 rebus, quz uſu continen- 
tur intelligemus. J. 7. 1 de uſafr. ear. rer. que uſu 
conf. the ſecond Article of the fourth Section. 

. VIII. 
8. u e lt is the fame thin 
qual, whe- the Uſe, or Uſufru 
ther one ba are; conſurned in uſing, ſuch as Money, 
9 of Grain, Liquors. For he 'who has the 
Ines: Uſe of theſe thi enjoys them as 
which are much as he who has the 


conſumed them, ſince he diſpoſes of them as if he 
in the uſe. were Maſter of them. 


whether we have 
of Things which 


Quæ in uſufructu pecuniæ diximus, vel cæte- 
rarum rerum quæ ſunt in abuſu, eadem & in uſu 
dicenda ſunt. Nam idem continere uſum pecuniæ, 
& uſumfructum, & Julianus ſcribit, & Pomponius 
libro octavo de Stipulationibus. J. 5. H. wr. F. de «ſuf. 
ear, rer. que uſu conſum. I. 10. H. 1. cod. | 

| Re 
9. The The Uſe of all other Moveable 
bounds and Things hath its limits and its extent ac- 
extent of cording to the Title which eſtabliſhes 
be Reg” it is regulated either by the In- 


Moveadles, Jo 5 Ar 0 . . . ; 
tention of the Parties contracting, if the 


Title is a Contract, or by that of the 


Teſtator, if it is a Teſtament. And we 
judge of the ſaid Intention either by 
the terms of the Title, or by the cir- 
cumſtances, ſuch as that of the Qualit 
of the perſon to whom the Uſe of cheſs 
Things has been given, of the Motive 
of the Perſon who gave it, of the Uſe 
which he himſelf made of it, and other 
circumſtances of the like nature. Re- 


gard is alſo to be had to the Cuſtom of . 


iſhed. 


ſufruct of 


the Place, if there be any to which the 
Title may have relation. And it is by 
theſe Principles that we ought to judge, 
if, for Example, an Uſe of Moveables 


comprchends all Moveable Things with- 


out exception, or only ſome of them, 
and in what manner we are to make the 
diſtinction : if it extends to all forts of 
Services, and Profits, which one ma 
draw from them, or if it is limited t 
ſome particular Services, and to ſome 
Profits l. 


! See the firſt Article, and the fifth Article of the 
fecond Section; as alſo the Laws cited on the fourth Ar- 
ticle of this Section, and the following Article. 


X. 


He who has the Uſufrudt of Movea- 10. If the 
ble Things of which the Uſe conſiſts HMfructu- 
in letting them out to hire, ſuch as a 22 


Boar for carrying Merchandize, a Ship = 


for a Voyage by Sea, may let, ſuch chew our. 
Things to hire. But he cannot let out 
thoſe Things which are not deſtined to 
be let to Hire. For altho' the Uſufruct 

ives a full Right to enjoy all the 
Profit which may be drawn from the 
Things that are ſubject to it, yet this 
Right in Moveables ought to have its 
bounds, becauſe the miſuſe of them may 
deſtroy or damage them. So that the 
ways of uſing them ought to be regula- 
ted according to the Title, and according 
to the circumſtances of the Quality of 
the Perſons, the Nature of the Things, 
the Uſe which a good and careful Huſ- 
band ought to make of them, and other 
the like circumſtances m. | 


m Et fi veſtimentorum uſnsfructus legatus fit, 


non ſicut quantitatis uſusfructus legetur: dicendum 


eſt, ita uti eum debere, ne abutatur, Nec tamen 
locaturum, quia vir bonus ita non uteretur. I. 15. 
$.4- F de uſufr. Proinde & ſi ſcenic veſtis uſul- 
tructus legetur, vel aulæi, vel alterius apparatus, ali- 
bi quam in ſcena non uteretur. Sed an & locare 
poſlit videndum eſt, & puto locaturum. Et licet 


teſtator commodare non locare fuerit ſolitus, tamen 


male an 


Of Us ur Rer. 


S &QG-T. IV. 


Of the Engagements of the Uſufruc- 


tuary, and of him who has the 
bare Uſe, to the Proprietor. 


The CONTENTS. 


t. The Uſufruftuary ought to make an 
Inventory of the Things ſubjeft to 
the Uſufrutt. | 

2. He ought to give Security to make re- 

ſſlitution. ä 

3. He ought to take care of the Things 

ſubjef to the Uſufrutt. 


4. He ought to uſe the Things as a good 


Huſband would do. 
5. He ought to acquit the Charges. 


6. He ought to make the Repairs. 


7. The Engagements of the perſon who has 
the bare Uſe. „ 

8. The relinquiſhing of the Uſufruft, or 
Uſe, to avoid the Charges. 


8 


"T4 E firſt Engagement of the Uſu- 
fructuary, 1s to charge himſelf 


with 3 which he has the 


T-ventory of Uſufruct, whether they be Moyvcables, 
the Things or Immoveables: and to make an In- 


ſubject to 
the Uſu- 


Full. 


ventory of them in Writing, in preſence 
of the perſons intereſted, that it may ap- 
pear in what Things they conſiſt, and in 
what condition they are when he re- 
ceives them: in order to regulate what 
he is to reſtore after the Uſufruct is ex- 
pired, and in what condition he ought 
to give the Things back *. 


Rectè facient & hæres, & legatarius, qualis res 
fit, cum frui incipit legatarius, ſi in teſtatum rede- 
gerint, ut inde poſſit apparere, an & quatenus rem 
pejorem legatarius fecerit. I. 1. f. 4. F. uſuf. quem 
cav. For this Uſage ſee the ſeventh Article. 


IT 


2.He ought The ſecond Engagement of the Uſu- 


70 give Se- 
curity to 


make reſti- Tity to the Proprietor, for the Reſtitu- 
Lution. 


fructuary, is to give the neceſſary Secu- 
tion of the Things of which he has the 
Uſufruct; whether by his bare promiſe 
of making Reſtitution, or by giving 
Surety for his doing it, according as the 
Title of his Uſufruct may oblige him, 
or the circumſtances of the Nature of 
the Things, of the Quality of the Per- 


ſons, and others of the like nature may 


demand. As if it is an Uſufruct of 
Things which periſh in. the Uſe, or 
which may be eaſily damnified. And 


the Security for Reſtitution implics 
Vo. I. 


Tit. 1 1. Sect. 4. 201 


likewiſe that of reftoring the Things in 
7 Wien in which they ought to 


> Si cujus rei uſusfructus legatus fir, zquiſli- 
mum prætori viſum eſt, de utroque legatarium ca- 
vere, & uſurum ſe boni viri arbitratu, & cum uſuſ- 
fructus ad eum pertinere deſinet, reſtituturum quod 
inde extabit J. 1. F. uſufr. cav. Si cujus 
rei uſusfructus legatus erit. dominus poteſt in en 
re ſatiſdationem deſiderare, ut officio judicis hoc 
fiat, Nam ſicuti debet fructuarius uti frui, ita & 
proprietatis dominus ſecurus eſſe debet de proprie- 
tate. Hæc autem ad omnem uſumtructum perti- 
nere j ulianus libro trigeſimo octavo Digeſtorum 
probat. J. 13. F. de uſufr. I. 8. H. 4. F. qui ſatiſdlare 
cog. Uſufructu conſtituto conſcquens cit, ut ſatiſ- 
datio boni viri arbitratu præbeatur, ab co ad quem 
id commodum pervenit, quod nullam læſionem c 
uſu proprietati afferat. Nec intereſt {ive ex teſta- 
mento, five ex voluntario contractu uſustructus 
conſtitutus eſt. I. 4. C. de uſufr. Si vini, olei, fru- 
menti uſusfructus legatus erit, proprietas ad lega- 
tarium transferri debet : & ab eo cautio delideranda 
eſt, ut quandoque eis mortuus, aut capite diminu- 
tus fit, ejuſdem qualitatis res reſtituatur, J. 7. F. 


de uſufr. ear. rer. que uſu conſ. I. 1. C. de uſufr. 


3 III. e 
The third ya. =. xr which the z. He ug 


U ſufructuary is under, is to preſerve the te 7ake care 


Things of which he has the Uſufruct, . % % 
and > take the ſame care of them as * 
ood Huſband would do of what be-Typud. 
ongs to him*. Thus he who has the 
Uſutruct of a Houſe, ought to be watch- 
ful againſt Fire. Thus, he who has the 
Uſufuct of Beaſts, ought to take care 
that they be well kept, ted, and looked 

after. EO 


© Debet omne, quod diligens pater familias in 

ſua domo facit, & ipſe facere. J. 65. F. de uſufr. 

Uſurum ſe boni viri arbitratu. J. 1. F. de, uſafr. 
quem cav. l. 4. C. cod. 


IV. 


The fourth Engagement of the Uſu- 4 He obe 
fructuary, is to uſe and enjoy the Things 4 the 


of which he has the Udifruct in the 79% = 
ſame manner as a good Huſband would 45,1 mon 
do, drawing from them ſuch advanta- 4, 

ges as he can make, without miſuſing, 

or damnifying them, and without 


0 —akg even what is deſtined for bare 


leaſure, altho' it were to improve the 
* Thus he cannot cut down 
the Trecs of an Avenue in order to make 
a Kitchen Garden, or to ſow Corn in 
the place d. | 


4 Mancipiorum uſufructu legato, non debet abu- 
ti, ſed ſecundim conditionem eorum uti. J. 15. 
§. 1. F. de uſufr. Et generaliter Labeo ait, in 
omnibus rebus mobilibus modum eum tenere de- 
bere ne ſua feritate, vel ſævitia ea corrumpat. 4.01. 
$. 3. Fructuarius cauſam proprietatis deteriorem 
tacere non debet. J. 13. f. 4. ff. eod. Et aut fundi 
eſt uſusfructus legatus: & non debet neque arbores 
frugiferas excidere, neque villam diruere, nec quic- 
quam facere in perniciem proprietatis. Et ſi fortè 
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voluptarium fuit pradium, viridaria vel geſtationes, 
deambulationes arboribus infructuoſis opacas, atque 


amcenat habens, non debebit dejicere, ut forte hor- 


tos olitorios faciat, vel aliud quid quod ad reditum 


ſpettat. 4. 5. 4. v. 


en The fifth Engagement of the Uſu- 


te acquit fruictuary, is to acquit the Charges of the 
3 Things of which. he has the Uſufruct, 


ſuch as the Land-Tax, and other Im- 
poſts and Publick Duties, even thoſe 


which may chance to be impoſed after 


the Uſufruct has been acquired, the 
Quit-Rents, Ground-Rents, and other 
Charges“. 


Si quid cloacarii nomine debeatur, vel fi quid 
ob formam aquz ductus qua per agrum tranſit, 
peridatur, ad onus fructuarii pertinebit. Sed & fi 
quid ad collationem vie, puto hoc quoque fructua- 
rium fubiturum. Ergo & quod ob tranſitum exer- 
cirus confertur ex fructibus. J. 27. f. 3. F de uſufr. 

xro fi uſusfructus fundi legatus eſt, & eidem 
fundo indictiones temporariæ indictæ ſint, quid ju- 


ris fit? Paulus reſpondit idem juris eſſe & in his 


ſpeciebus, quæ poſtea indicuntur, quod in vectiga- 


libus d ndis reſponſum eſt. Ideoque hoc onus 
ad fructuarium pertinet. J. 28. F. de uſifr. 
VI. f 


6.1. The fixth En ent which the 
— Uſufructuary lies ay is to be at the 


Repairs. 


keeping in 


| fruct. Suc 


*1 


7. Engage- 
ments of | 
the perſon 
who has the 
bare Uſe. 


neceſſary Expences for preſerving and 
af "a caſe the Places, and 
of which he has the Uſu- 
as to make the ſmall Re- 
pairs of a Houſe, to plant Trees in the 
room of thoſe which die in the Ground, 
to manure and improve the Lands, and 
to make the other leſſer Repairs, and to la 
out the Expences which may be neceſ- 
ſary for the Cultivation and Preſervation 
of the Places. But he is not bound to 
be at the charge of the greater Repairs, 
ſuch as the Rebuilding of a Houſe that 
is fallen without any neglect of his f. 


Eum, ad quem uſusfructus pertinet, ſarta tecta 
fuis ſumptibus præſtare debere, explorati juris eſt. 
l. 7. C. de uſuf, eee igitur omnis fructus rei 
ad eum pertinet, reficere quoque eum ædes, per ar- 
bitrum cogi, Celſus ſcribit : hactenus tamen ut ſar- 
ta tecta 2 — qua N * wy yu. 
neutiquam cogi reficere. J. 7. f. 2. F. de uſufr. In 
hows Nee TAR. 41 + lhe 


other Thin 


ſunt. J. 18. ea. Fructus deductis neceſſariis impen- | 


ſis intelligitur. J. 4. F. 1. F. de oper. ſerv. 


CF 

All cheſe Engagements of the Uſu- 
fructuary are common to him who has 
che bare Uſe, in proportion to his 
Right of Uſe. Thus, when his 7 
gives him the whole Thing, as if he 

as a Right to inhabit a whole 

Houſe z he ought to charge himſelf 
with what is delivered to him, to give 
the neceſſaty Security, take care of the 
Places, uſe them without miſuſing or 


damaging them, make the Repairs, and 
bear 3 G whickahe Uſu- 
| would be nd to do. Bur 
if his ge is limited, as if he has only 
a part of a Houſe, he is liable to Repairs 


and other Charges, only in proportion 


to what he poſſeſſes 8. 


Si domus uſus legatus ſit fine fructu, commu- 
nis refectio eſt rei in ſartis tectis, tam haredis, 
quim uſuarii, Videamus tamen ne, fi fructum hæ- 
res accipiat, ipſe reficere debeat. Si verò talis fit 
res cujus uſus legatus eſt, ut hæres fructum perci- 
pere non poſſit, legatarius refigere eſt. 
Fg diſtinctio rationem habet. J. 18. F de uſu & 


VIII. | 
If the Uſufructuary, or the 


relinquiſh their Right, than to bear the the = 
Charges of it, they will be freed from 7 oe? th 


” * 


* 8. The re- 
who has the bare Uſe, chuſes rather to len 


the Charges, except only thoſe which che Char- 


became due in the time of their Enjoy- es. 


ment, and the Waſtes which either 
they themſelves, or the perſons for whom 
they are accountable, may have com- 
—.— _ _ — have the ſame 

berty of relinquiſhing their Right 
even after they have been . in 


a Court of Juſtice to acquit the Charges 
to which they were liable 1 


e cCùm fructuarius paratus eſt uſumfructum de- 


relinquere, non eſt dus domum reficere, in 
ibus caſibus uſufructuario hoc onus incumbit. 


& poſt acceptum contra eum judicium, parato 
fructuario — uſumfructum, — eſt 
abſolvi eum debere 2 judice. 1. 64. F. de uſufr. Sed 
cùm fructuarius debeat, quod ſuo ſuorumque facto 
deteriùs factum fit, reficere, non eſt abſolvendus, 


_ uſumfructum derelinquere paratus fit. J. 65. 
cod. . 


. 
Of the Engagements which the Pro- 


prietor is under to the Uſufructu- 


ary, and to him who has the bare 
Uſe. | 


The CONTENTS. 
1. The Proprietor ought to leave the En- 


Joyment of the Fruits, and the Uſe, 


free. 
2. Je cannot change the condition of the 
Places, altho' to the better. 1 
3. He ought to remove the Obſtacles, a- 
gainſt which he is Guarantee. 
4. Ile ought to reimburſe what is laid out 


on Repairs, which he himſelf is 


bound to make. 
7. The Uſufruftuary enjoys the Things in 
the condition be finds them. 


5 I. The 


Of Us urRxucr. 


e 


to the VUſufructuary, and to him 
other Things ſubject to the Uſufruct, 


tbe or to the Uſe: or to ſuffer them to take 
HU; Poſſeſſion of them, without putring 
fre. Them to any trouble, or inconvenience. 


And the perſons who have theſe Rights 
may {ue the Proprietor, as well as all 
other Poſſeſſors of the Things ſubject ro 
e faid Rights, for a liberty to enjoy 
them“. 


* Utrim autem advers\s dominum dumtaxat in 
rem actio uſufructuario competat, an etiam adver- 
sus quemvis poſſeſſorem quæritur? Et Julianus 
libro ſeptimo Digeſtorum ſeribit, hanc actionem 
adverzũs quemvis poſſeſſorem ei competere. J. x. 
9.1. ff. ft ſufr. pet. | 

| II. 
2. He . The Proprietor cannot, either before 
dnia or after the Delivery, make any change 
of the Pla- in The Places, and other Things ſubject 
ce;, altho' to an Uſufruct, or Uſe, by which the 
# the bet- condition of the Uſufructuary, or of 
1 him who has the Uſe, is made worſe, 
altho” it were to make Improvements. 
Thus, he can neither raiſe a Building 
higher, nor make a new one, in a 
Ground where none was before ; unleſs 
it be with the conſent of the Uſufructu- 
ary, or him who has the Uſe. Much 
leſs can he grub up a Wood, pull down 
an Edifice, impoſe Services on it, or make 
any other Changes that may be of pre- 
judice to the Uſufructuary, or him who 
has the Uſe. And if way 4 done it, he 
will be liable for the Damages and Loſ- 
ſes which he ſhall have occaſioned b. 


> Neratius: uſuariæ rei ſpeciem, is cujus pro- 
prietas eſt, nullo modo commutare poteſt. Paulus: 
deteriorem enim cauſam uſuarii facere non poteſt. 
Facit autem deteriorem ctiam in meliorem ſtatum 
commutata. L. zl. . de uſu & habit. Labeo ſcribit 
nec ædificium licere domino te invito altiùs tollere, 
ſicut nec are uſufructu legato, poteſt in area ædi- 
ficium poni. Quam ſententiam puto veram. J. 7. 
F. 1. in fin. F. de uſufr. Si ab hærede, ex teſtamen- 
to, fundi uſusfructus petitus fit, qui arbores deje- 
ciſſet, aut ædificium demolitus eſſet, aut aliquo mo- 
do deter iorem uſumfructum feciſſet, aut ſervitu- 
tem imponendo, aut vicinorum prædia liberando, 
ad judicis religionem pertinet, ut inſpiciat qualis 
ante judicium acceptum fundus fuerit: ut uſufruc- 


tuario hoc quod intereſt, ab eo ſervetur. J. 2. ff. ſi 


uſu fr. per. I. 15. H. ult. f. de uſufr. 


III. 


; Heoughe If the Uſufructuary, or the perſon 


o remove Who has the Uſe, cannot have the En- 
rhe Obſta- ; | 


cles, againſt 


Guarantee. mall be bound to get it removed, and 


to make good the Loſſes and Damages 
Vo L. I. N | 


HE Proprietor is nd to deliver 


joyment becauſe of ſome Obſtacle which | 
which be ;, the Proprietor is bound to remove, he 


| Tit. I I. Sect. 5. | 202 


which are ſuſtained by the Non-enjoy- 
mente. As if there were an Eviction, 
or ſome other Trouble, againit which 
the Proprictor is bound to Warranty, 
or if he ſhould retuſe him any neceſſary 
Service which he is bound to give, as 
in the caſe of the fourteenth Article ot 
the firit Section. 


* This is a conſt of the Right of the Uſufruftu- 
ary. Uſustructus ho adminuculis eget, line qui- 


bus uti frui quis non poteſt. J. r. C. 1. F. 2 
8 fruetu 


pet. In his autem actionibus quæ de wi 8 
aguntur, etiam fructus venire, plus quam manifeſ- 
tum eſt. J. 5. f. 3. & F. Alt. ff. cod. 


IV. 

If che Uſufructuary has made any ne- 4. He cg 
ceſſary Repairs beyond thoſe which he aufe e 
is bound to make, the Proprietor ought ee ya 
to reimburſe him of what he has laid ,,,,, a4 
out on that account 4. be himſelf 


ts bound to 
* Eum ad quem uſusfructus pertinet, ſarta tecta ale. 


{us ſumptibus praſtare debere, explorati juris eſt. 
Proinde ſi quid ultra quam impendi debeat eroga- 
tum potes docere, ſolemniter repoſces. . J. 7. C. de 


wſufr, 
V. 


The Proprictor is not bound to re- g. Thet; - 

build, or reſtore to good condition, that foley 
which happens to be demolithed, or d. 0 
maged at the time that the Uſufruct is % cordi- 
acquired, unleſs he himſelf were the Au- en he finds 
thor of the Damage, or that he were . 
obliged by his Title to put the Things 
in a good condition. But the Uſufruc- 
tuary is reſtrained to the Right of en- 
Joyin the Thing in the condition in 
which it is at the Time when he ac- 
quires his Right; in the ſame manner 
as he who acquires the Property of a 
Thing, ought to have it only ſuch as it 
was at the time when he acquired it“. 


Non magis heres reficere debet, quod vetuſtate 


jam deterius factum reliquiſſet teſtator, quam ſi pro- 
prietatem alicui teſtator legaſſet. J. 65. f. 1. F. de uſufr. 


1 


—_— 


er .. 


How Uſufrutt, Uſe, and Habitation 


expire. 


The CONTENTS. 


1. Theſe Rights expire by the death of 
the Uſufruftuary, and of him who 
hath the Uſe. 

2. And when the time which they ought 
to laſt, is elapſed. 

3. Reſlitution of the Uſufruft to à third 
Uſufruftuary. | 

4. If the Thing periſhes. 
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| =. tum: & ne area uſumfructum deberi. 5. 3. 
+. 769 FF Sufru8t, Uſe, and Habitation ex- f. 1. mal fuſs. , 5 mie be. 
2 ** y the Natural Death, and e zdum legarus, pt 
Lu he by rhe vil | of the perſon who non poteſt. J. 34. $. i. F. — 

3 had the Right to them, becauſe this v. 
2 1 Right is perional !. WWW 


e. tationem. Cùm jus fruendi morte extinguatur, the Uſufruct and the Uſe would not be 


tim 


„ e e 888 1 


. Inundation. © Uſufrudt of the Materials, nor of the 
t A Uſufruf of what remains of the Land Place on which the Houſe ſtood. For 


Tenement. the Uſufruft was ſpecially ſettled upon 

7. Difference hevwees an Univerſal Uſu- a Houſe: and it was reſtrained to what 
, and one that 3 Particular. was ſpecified in the Title (. 

8. Changes in the Land, or Tenement. n ee 
9. The Remainder of the Thing which is kno & plum init necetie eſt 4.4, Kb ate Si 
defiroyed belongs to the Proprietor. des incendio conſumptz fuerint. vel etiam terrz 


motu, ve vitio ſuo corruerint, extingui uſumfruc- 


5. Lund. 
hath the Morte amitti uſumfructum, non recipit dubi- ed, either by the Sea, or by a River,“ 


ſicuti {i quid aliud quod perſonz cohzret. 1.3. loſt, except during the continuance of 

83 A * the Inundation : and it would be re- 
pitis diminutione quze vel libertatem, vel civita 1 

tem Romanam poſſit adimere. I. 16. in f. C. de ſtored, if the Ground, or any part of 

2 7. Finitur uſusfructus morte uſufructuarii & it, returned to ſuch a condition as one 
uabus capitis diminutionibus, maxima, & media. might enjoy it, becauſe the Ground 

r would not have changed its Nature : 


7 II. © e. , cujus gy nay woe fir, flumine 
| 1 ; 3 1 
1. Ad If the Title of the Uſufruct, of the 7 al per gener it, amittitur uſusfructus. 

. 8 t 5 . * . ” . . vel R 5 5 

when the Ule and Habitation, has limited the ls 2.4 2 ; hab e ag uf. am. Cum — 
they on he Right to it ro COmmence or determine deinde 2b eo receſſit, jus quoque uſusfructus reſti- 
my fry Vat à Certain time, or upon the exiſtence tutum eſſe, Labeoni videtur, quia id ſolum perpe- 
lapſed, of a certain Condition, the Right will tuò ejuſdem juris manſiſſet. J. 24. cd. Si cui in- 
not commence, nor determine, till the ſulz uſusfructus KTarus eft, quamdiu quzliber Por- 
| dir by he 65 | . tio ejus inſulæ remanet, totius ſoli uſumfructum 

— 4d. ſhall happen, or the time be :ectinct. 1. 53. F de wt. 
3 VI. 


nag Gb conditione miki cken, pol herz If it happens that a part of a Houſe c. fe 
uſumfructum alii legare. Quæ res facit, ut fi con- periſhes, and that there remains another of what re- 
ditio extiterit, mei legati, uſusfructus ab hærede part of it, the Uſufruct will be pre- mains of 1.4 
reliftus finiatur. 1. 16. . gib. mod. uſulfr. vel uſ. ſerved of that part of the Houſe which E © 
* i mines remains, and of the Place on which a 


III. | ſtood the part of the Houſe which is 1 
3. Reſtiun- If the Uſufructuary is charged to re- eg f. 2 8 45 
tion of the ſtore the Uſufruct to another perſon, his 18 , da bee ge e 5 
mon Right to the Uſufruct will determine © a 5 remains *. 


ſufructua- whenever the time of making the ſaid : Si cui inſulæ uſusfructus legatus eſt, quamdiu 
y. N eſtitution comes e. quælibet portio ejus inſulæ remanet, totius ſoli u- 


; ſumfructum retinet. l. 53. F. de uſafr. 
© $i legatum uſumfructum legatarius alii reſti- : 


tuere rogatus eſt. 1. 4. F. quib. mod. uſusfr. vel uf. Cn # 
m_ | | In the caſes in which the Thing ſub- 7. Dip: 
IV. ject to an Uſufruct happens to periſh, e be. 


3 we ought to obſerve this difference be- 997” 
4. 1f te The Right of Uſufruct is limited to tween the Uſufruct of a Totality of m_— 
—— ben the Thing on which it is aſſigned, and Goods, and that of a particular Thing 3 is 
e does not affect the other Goods. So that whereas the Particular Uſufruct of Particle 
that it expires whenever the Land or a Houſe, for Example, is extinct in ſuchk 
Tenement, or other Thing which is a manner whenever the Houſe periſhes, 
ſubject to it, 1 5 to periſh before either by a Fall, or by Fire, or other 
the death of the Uſufructuary, or of Caſualty, that the Uſufructuary has no 
the perſon who has the Uſe; as if a manner of Uſufruct in the Place which 
Piece of Ground be carried away by an remains; on the contrary, if his Uſu- 
Inundation, or a Houſe be burnt down, fruct was Univerſal of all the Goods, he 
or ruined. And in this laſt caſe, the ſhall have the Uſufruct of the Place 


Uſufructuary would not even have the where the Houſe ſtood, and of the Ma- 
| | 2 | terials 


d. Changes 


eſt, non 


terials which may chance to remain; 
for they are 2 


part of the Totality of 
Goods z. And it would be the fame 
thing in the Uſufruct of a Country- 
Farm, where the Buildings ſhould ha 

n to go to ruin; for in this caſe t 

Uſutruct would be preſerved on the 
Place which ſhould remain, as being an 


Acceſſory, and making a part of the 
Whole of the faid Farm. 


8 Univerſforum bonorum, an fi n rerum 
uſusfructus legetur, bhactenus in e puto: quod, 
fi ædes inceniz fuerint, uſusfructus fpecialiter xdi- 
um legatus peti non poteſt. Bonorum autem uſu- 
fructu legato, arez uſus fructus peri poterit. J. 34. 
C . ff. de uſufr. In ſubſtantia bonorum etiam 
area eſt. d. I. n fine. 

> Fundi uſufructu legato, fi villa diruta fir, uſus- 
fructus non cxtinguetur : quia villa fundi acceiſio 
is quam ſi arbores deciderint, Sed & 
co quoque ſolo, in quo fuit villa, d&i frui potero. 
f.3. & . 9. f. quib. mod. aſu fr. v. uf. am. 


eee 
If there happens any change in the 


Thing ſubject to an Uſufruct; as if a 


or Itue * 
N. 


of the Things, 


Pond is dried up, if Arable Land be- 
comes a Marth, if a Foreſt is converted 
into Meadow, or Arable Ground; in 
all theſe and the like cafes, the Uſufruct 


either ceaſcs, or does not ceaſe, accord 


ing to the Quality of the Title of the 
Ulufruct, the Intention of thoſe who 
ſettled it, the time when theſe Changes 
happen, whether before the Uſufructu- 
ary has acquired his Right, or only at- 
ter, the cauſes of theſe Changes, and 
the other circumſtances. Thus in an 
Ulufruct of the Whole Goods, no 
change extinguiſhes the Uſufruct of 
what remains; and the Uſufructuary 
enjoys the Thing in the condition to 
which it is reduced. Thus in a Parti- 
cular Uſufruct bequeathed by a Teſta- 
tor of ſome Piece of Ground, if he 
himſelf changes the face of the Places 
after he has made his Teſtament, and 
that of a Meadow, for Inſtance, of 
which he had deviſed the Uſufruct, he 
makes a Houſe and a Garden; in theſe 
and the like caſes, where the changes in 
the Things denote the change of the 


Will, they annul the Legacy ot the Uſu- 
fruct, which was limited to Things that 
are no longer in being. But in an Uſu- 


fruct that is acquired by Covenant, the 
Proprietor is not at li to make 
what c he plcaſes: And he who 
ſhould change the nature or condition 
without the conſent of 
the Uſufructuary, would be bound to 
indemnity him. And as to the changes 

by Caſualties, whether 


which 1 
before or after the Uſufruct is acquired, 
it determines, or is preſerved, accord- 


thro' a 


ing w the 
what happens to be regulated by the 
Ufufructuary's Title i. * , 

Agri vel loci uſusfructus legatus ; fi fuerit in- 
El ut ſtagnum jam fit, aut palus, — 


dio extinguetur. I. 10. 5. 2. F. quid, mod. af fr 


vel. f. am. Sed & fi 


i uſustructus legetur, 
& exarverit fic ut 


ager fit factus, mutata re vuſus- 


fructus extinguitur. 4. I. C. 3. Si filva cxfa illic 


ſationes fuermt factz, tine dubio uſustructus ex- 
tinguitur. 4. J. G. 4. Si arex fit uſusfructus lega- 
tus, & in ea ædifcum fir poſitum, rem mutari, 
& uſumfructum extingui conftat. Plane fi pro- 
prietarius hoc fecit, ex teſtamento vel dolo tenebi - 
tur. I. 5. J.. d. | 


HE. 


foregoing Rules, and to 


205 


If the thing ſubject to an Uſufruct 9. 77% N.. 


chances to perith, or comes to be cha 


ed in ſuch a manner that the Uſufruct = 


ſubſiſts no 1 


the V 
liſhed, the Hides of the Beaſts of a 
Herd of Cattle which ſhould happen 
to periſh thro' ſome Accident, ought to 
be delivered to the Proprietor; tor the 
Right of the Utu was limited 
to the Enjoyment of what was in be- 


ing, and it is extinct by this Change!. 


Certiſſimum eft exuſtis xdibus, nec cxmento- 
rum uſumfructum deberi. J. 5. G. 2. F. quid med. 
uſnefr. wel. wſ. am. Caro, & corium mortui peco- 
ris in fructu non eſt, quia mortuo eo uſustructus 
extinguitur. I. pen. cad. 8 
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CL ESI 
Of SERVICES. 


another, 
render the reciprocal Uſe of Offices, 
Services, and Intercourſc between Man 


and Man neceſſary; but it renders it 


moreover neceſſary for the Ute of Thi 
that there ſhould be the Subjections, 
encies, and Connexions 
one Thing and another, without which 
there is no putting them in Uſe. Thus, 
for Things Moveable, there are none of 
them, or but a very few, that come to 
our hands in the condition in which 
they ought to be for our Service, but 
oncatenation of the Uſe of ma- 
ny other Things; whether it be for 
Mgging them out of the Places from 
whence they are to be fetched, or for 


making them fit for Uſe, or tor pply- | 


ing them to effectual Service. us, 
for Immoveables, there are none of 
them 


„ Namder © 


. 
th u de- 


| „What remains of the 5, %% 6. 
8 to the Proprietor. Thus, . © the 
erials of a Houſe that is demo- Pe“ 


HE Order of Civil Society not N. 
only ſubjects Mankind one to of Swe, 


by the Wants which — _ 
„. 
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or the other Revenucs, except by the 
Uſe of divers Things: and even — 5 
times by making one Ground or Tenc- 
ment ſerve for the Uſe of another; as 
we make, for Inſtance, one Piece of 
Ground ſerve for giving Paſſage to ano- 
ther, or one Houſe for receiving the 
W ater that falls from another ncigh- 
bouring Houſe. Ir is theſe forts of Sub- 
jections of one Land or Tenement for 
the uſe of another, which we call Ser- 
vices; but we do not give this Name to 
the Subjections which render one Move- 
able Thing neceſſary for the Uſe of an- 
other Thing, whether Moveable or Im- 
moveable. 5 
Theſe Services have two Characters, 
which diſtinguiſh them from all other 
Uſe that may be made of one Thing for 
the Uſe of . 270 firſt is, that 
they are erual *z whereas every one 
of the oo Subjections is of 1 
tion. And the other is, that in theſe 
Services of Lands and Tenements, the 
Land or Tenement ſubject to the Ser- 
vice belongs always to another Owner 
than the 
Land or Tenement to which the Ser- 
vice is due. For we do not give the 
Name of Service to the Right which 
the Maſter of a Land or Tenement 
has to make uſe of it for himſelf b. 

* Omnes ſervitutes iorum perpetuas 
habere debent, J. 28. Fa fre. pas urb. * 

Nemo ipſe ſibi ſervitutem J. 10. f. cum 


pred. nulli enim res ſua ſervit. I. 26. F. de ſerv. 
pred, urban. 


It is theſe kinds of Services which 
ſubject the Land or Tenement of one 
py to the Uſe and Service of the 

and or Tenement of another, which 
ſhall be the ſubject matter of this Title; 
which we have placedamong Covenants, 
becauſe Services are moſt commonly ſet- 
tled by Covenant ©, as in a Sale, in an 
Exchange, in a Tranſaction, in a Parti- 
tion: and 
eſtabliſhed by Teſtament, or by a De- 
cree of a Court of Juſtice, yet it was 
more proper to bring in in this place a 
Matter which cannot be inſerted in ma- 
ny places, and which is ranked here ac- 
cording to its Natural Order. 


© Tiſdem fer modis conſtituitur, quibus & u- 
ſumfructum conſtitui diximus. J. 5. F. de ſervit. 

$. ale. Aufl. de ſervit, See before, at the beginning 
of the Title of Ulutruct. | 


5 


wth 4 


on who is Mafter of the 
13. Services are loſt, or diminiſhed, by 


altho* they are ſometimes 


206 The CIVIL LAW, S. Book I. 
| ; them likewiſe, or but a few, from 
1 | which one may reap either the Fruits, - — 


SECT. I. 


Of the Nature of Services, of their 
Kinds, and the manner how they 
are acquired. 


The CONTENTS. 0 


1. Definition of Service. 

2. In what Service confiſts. 

3. Services are for Lands and Tene- 
ments. 

4. Divers ſorts of Services. 

5. Two general Kinds of Services. 

6. Services of Houſes and Lands. 

7 Acceſſorigs to Services. | 

. Services are regulated by their Titles. 

9. Services are interpreted favourably for 
Liberty. | 

10. Services that are neceſſary, may b 
decreed by the Judge. ? 

11. Services may be acquired by Pre- 


oo OO: 

12. The manner of the Service may be 
' known by the condition of the 
Places. 


Preſcription. 
13. Services are annexed 
and Tenements. 
If. The Property of the place which 
ſerves, belongs to the Maſter of the 
Land or Tenement that owes the 
Service. | 


to the Lands 


16. A Service may be for the uſe of two 


Lands or Tenements. 
17. A Service which appears to be uſe- 
„ 
18. Lau and Tenements which have ſe- 
veral Owners. 
19. Poſſeſſion of Services by Tenants, and 
other Poſfſeſſors. 
20. Poſſeſſion of one alone for the Ser- 
| vice common to many. 
21. The privilege of one Partner hinders 
Preſcription againſt the others. 


I. 


Ervice is a Right which ſubjects a 1. Def. 
8 Land or Tenement to ſome Service, n Ser- 
tor the uſe of another Land or Tene- ““. 
ment, which belongs to another 


Mat- 
ter; as for Example, the Right which 
the Proprictor of an Eſtate has to pals 
thro' the Grounds of his Neighbour, 
to get at his own“. 


* (Scrvitutes) rerum, ut ſervitutes ruſticorum 
prædiorum, & urbanorum. J. 1. F. de ſervit. Iter 
eſt jus eundi. J. 1. F. de ſervit. pred. ruſt, 


2. All 


2 


Of SERVIckS. Tit.12. Sect. 1. 


The -- 


„ whos All Services give to the perſons to 


Service c whom they are 


3. Services 


pot - - behoof of Perſons, yet they are called 


real, becauſe they are inſeparable from 


Ine ments. 


that is raiſed u 


rat, & xdificia reficiat, ad eum modum, 


ue a Right which they 
would not have naturally; and they di- 
miniſh the Liberty of the Uſe of the 
Land or Tenement which owes the 
Service, ſubjecting the Owner of the ſaid 

and or Tenement, to what he ought 
either to ſuffer, or do, or not do, for leav- 


ing the uſe of the Service free. Thus 


he whoſe Land is ſubject to a Right of 
Paſſage, ought to bear with the incon- 
veniency of the ſaid Paſſage : Thus, he 
whole Wall ought to bear the Building 
n it, is bound to repair 
the faid Wall, if there be occaſion: 
Thus, all thoſe who owe any Service, 


can do nothing that may trouble the uſe 
of it d. I 


d Servitutun non ea natura eſt, ut aliquid faci- 
at quis, veluti viridaria tollat, ut amœniorem pro- 
ſpectum „aut in hoc ut in ſuo pingat: fed 
ut aliquid patiatur, aut non faciat. I. 15. f. 1. F. de 


ferv. Etiam de ſervitute quæ oneris ferendi cauſa 


umpoſita erit, actio nobis competit : ut & onera fe- 
qui ſervi- 


endeavours to ſubject the Land or Timement of the other 
22 Natural Liberty ; and the other flauds up for 
this Liberty ; which makes the Cauſe of him who denies 
the Service to be the moſt favourable, as ſhall be ex- 
plained in the ninth Article. De ſervitutibus in rem 
actiones competunt nobis (ad exemplum earum 
quæ ad uſumfructum pertinent) tam confeſſoria, 
quam negatoria: confeſſoria ei qui ſervitutes ſibi 
competere contendit: negatoria domino qui negat. 


; J. 2. F. ſi ſerv. vind. I. 2. inſt. de act. 


III. 
Altho' Services be properly for the 


Lands or Tenements. For it is a Land 
or Tenement that ſerves for another 


Land or Tenement; and the ſaid Ser- 


vice does not paſs to the Perſon but 
becauſe of the Land or Tenement. 
Thus, one cannot have a Service which 
conſiſts in the Right of going into an- 


other Man's Ground, to gather Fruit, 


or to walk in it, nor for other Uſes 


which have no relation to that of a 


Land or Tenement e. But ſuch a Right 
would be of another nature, as for Ex- 
ample, it would be a Letting to hire, 


if the Right were purchaſed for a Sum 
of Money. 


Fer vitutes rerum. J. 1. F. de ſervit. Ideo autem 
hx ſervitutes prædiorum appellantur, quoniam fine 
prædiis, conſtitui non poflunr. Nemo enim po- 
teſt ſervitutem acquirere, vel urbani, vel ici 
prædii, niſi qui habet prædium. L. 1. . 1 


pred. & 3. ft, de fervit, Ut pomum decerpere 


liceat, & ut ſpatiari, & ut cœnare in alieno poſſi- 
mus, ſervitus imponi non poteſt. I. S. 4d. Nera- 
tius libris ex Phutio, ait, nec hauſtum pecoris, nec 
appulſum, nec cretæ eximendæ, calciſque coquendæ 
jus poſſe in alieno eſſe, niſi fundum v cinum ba- 
bh . lig. 1. F Nu. prod, ruff. Hauricnd: 
hominis, fed pradii eſt. I. 20. K . cod. 


IV. 


jus non 
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Services are of ſeveral forts, according 4. P:: +: 
to the divers kinds of Lands or Tene-/** 9 > 
ments, and the different uſes which may 


be made of one Land or Fenement for 
the Service of another. Thus for Houles, 
and other Buildings, the one 1s ſubjected 
for the uſe of the other, either not to 
be raiſed higher, or to receive the Wa- 


ters which fall from the other, or to 


bear ſome part of the Weight of the 
other Houle, by fixing a Beam in the 
Wall, and the ike: And for Lands, one 
is ſubjected tor the uſe ot the other, 
either to a Paſſage, or to a Draught of 
Water, or to other Rights of a diffe- 
rent ſort ©. ES 


Non extollendi: Stillicidium avertendi in tec- 
tum vel aream vicini: item immittendi tigna in 
parietem vicini. J. 2. F. de fervit, pred. wban, Iter, 


acctus, via, aquæductus. J. 1. F. de ſervit. pred. raft. 


paſſim his titulis. 


4 


All Services are comprehended under 5. Two ge- 


two General Kinds; One is, of ſuch as veal Km: 


are Natural, and of an abſolute neceſſi- 7 $74 


ty, as the diſcharge of the Water of a 
Spring, which runs into the Ground 
which is below : The other is, of thoſe 


which Nature does not make abſolute- 


ly neceſſary, but which Men eſtabliſh 
fr a greater convemency, altho' the 
Land or Tenement which ſerves be not 
naturally ſubjected to the other. As 
if it is agreed that a Houſe cannot be 
raiſed bieder, that it may not hinder the 
Proſpect of another Houſe; that it ſhall 
receive the Waters falling from the ad- 


jacent Houſe : that the Poſſeſſor of a 


Piece of Ground may draw Water out 
of a Spring, or a Rivulet in the neigh- 
bouring Ground, either at certain times, 
ſuch as to water his Grounds; or for a 


conſtant uſe, ſuch as to convey Water 


in-a Pipe thro' a neighbouring Ground, 
for the uſe of a Fountain ©. | 


© This ts a conſequence of the nature of Services, Sec 
hereafter the — Article of this Section. 


VI. 


All the Kinds of Services are either 6. Sie 


for the uſe of Houſes and other Build- 7 777 


ings 3 or for the uſe of Lands, ſuch as 

eadow Ground, Arable Land, Or- 
chards, Gardens, and others; whether 
they be ſituated in Town or Country ſ. 


Seryitutes 
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1. A ſervit 
| Law 


rum. *. 

bs , all Houſes and Buildings what- _ 
D r 
Ble 


urbana : and all Lands, Ara- 


2 — 


7. VI ä 
7. Acceſs The Rip ht of Service rehends 


rie: to Ser- the A without which it can- 
victi, not be uſed. Thus, the Service of 
drawing Water out of a Well, or Spring, 
implies the Service of a Paſſage to get 
to the Well: Thus, the Service of a 
Paſſage, implies the Liberty of build- 
ing, or repairing a Work that is neceſ- 
fary for making uſc of the faid Paſſage ; 
2 if the Work cannot be made in 
the place allotted for the Paſſage, one 
may work in the adjacent parts, accord- 
ing as the neceſſity requires; but in Re- 
paring one ought not to make any in- 
novation in the ancient condition of the 
place t. | 


Qui habet hauſtum, iter habere videtur 


W, Sc. Book L 


or to the manner in which the one ought 
to uſe it, and the other to ſuffer it. 
Thus, for Inſtance, if a Right of paſ- 
{age is granted only for one to go on 
f2ot, he cannot uſe of it to go on 
horſeback. and if the Paſſage is granted 
only for the day-time, it gives no right 


to paſs in the night. But if the manner 


of uſing the Service were uncertain z as 

if the place neceſſary for a paſſage were 

not regulated by the Title, it would be 

Ins by the Advice of ſkilful per- 
_ | 


> Servitutes ipſo quidem jure, neque ex tempore, 
neque ad tempus, neque ſub conditione, neque ad 
certam conditionem (verbi gratia 22 volam) 
conſtitui poſſunt. Sed tamen, fi adj iciantur, 
pacti, vel per doli exceptionem, occurretur contra 
placita ſervitutem vindicanti. I. 4. F. de fervi. 
Modum adjici ſervitutibus poſſe conftat : veluti 
quo genere vehiculi agatur, vel non agatur : veluti 


ut equo dumtaxat, vel ut certum pondus vehatur, 


vel grex ille tranſducatur, aut carbo portetur. 4. I. 4. 
5 1. v. I. 29. F. de ferv. pred. rufl. Iter nihil pro- 

ibet ſic conſtitui, ut quis interdiu dumtaxat, eat: 
quod ferè circa prædia urbana etiam neceſſarium 
eſt. I. 14. F. comm. pred. v. l. 14. F ſi ſervit. vind. 
4. I. F. i. Latitudo actus itineriſque ea eſt, qu 
demonſtrata eſt. Quod ſi nihil dictum eſt, hoc ab 
arbitro ſtatuendum eſt. J. 13. f. 2. F. dt ſe vit. pred. 
ruft. d. I. f. alt. I. 11. f. 1. F. de ſerv. pred. . 


IX. 


ad hauriendum. L. 3. f. 3. F. de ſervit. prad. ruf. 5 1 | J 

Si. —— | fir 5 N N Sceing Services derogate from the Li- 9. Services 
poſſit, licere fodiendo, ſubſtruendo iter facere Pro- berty that is Natural to every one to are unter- 
culus ait. l. 10. F. de ſeruit. Refectionis gratia ac= make uſe of what is their own, they Ne- a- 
n — ſerviant, {noche are reſtrained to what is preciſely nec 21 295 
ee ene i cefficnc Frvicutis ſary for the uſe of the Perſons to whom | 


nominatim præfinitum fit, qua accederetur. l. 11. they are due; and one leſſens the Incon- 


f comm. pred. Si prope'tuum fundum jus eſt mi- 
8 i aquam riyo ducere, tacita hæc jura ſequuntur, 
ut reficere mihi rivum liceat, ut adire qua proxime 
poſſim ad reficiendum eum ego, fabrique mei, 
item ut ſpatium relinquat mihi dominus fundi, 
quò dextra & ſiniſtra ad rivum adeam: & quò ter- 
ram, li mum, lapidem, arenam, calcem jacere poſ- 
ſim. d. I. 11. f. 1. Reficere fic accipimus ad pri- 
ſtinam formam iter, & actum reducere. Hoc eſt 
ne quis dilatet, 9 aut deprimat, aut ex- 
jeret: & aliud eſt enim reficere, longs aliud fa- 
cere. J. 3. f. 15. F. de itin. adtuque priv. 


VIII. 


8. Services The Right and Uſe of a Service is 
are regu- regulated by the Title which eſtabliſhes 
_ . it: and it hath its Bounds and its Ex- 
bs tent according as has been covenanted, 
if the Title is a Contract; or accordi 
to what has been preſcribed by the Teſ- 
tament, if the Service has been eſtabliſh- 
ed by Teſtament. Thus he to whom 
a Service 1s due cannot make its condi- 
tion heavier, neither can the perſon 
who owes the Service prejudice the 
ight of him to whom it is due; but 
both the one and the other ought to 
ſtand to the Title, whether it be with 
reſpe& to the quality of the Scrvice, 
| I wv 


veniency of them, as much as is poſſi- 
ble. Thus, he who has a Right of 
Paſſage thro? another man's Field, and 
whoſe Title does not ſpecify the place 
thro' which. he _ pals, has not the 
liberty of FC is Paſſage whereſo- 
ever he pleaſes; but it will be aſſigned 
him thro' the place that is leaſt inconye- 
nient to the Proprictor of the Ground 


which ſerves 3 and not, for Example, 
acroſs a Plantation, or thro” a Building. 


Bur if the Title of the Service, or the 
Poſſeſſion, regulates the Paſſage, altho* 
it be thro” a place that is very inconye- 
nient for the Proprietor of the Ground 
which ſerves, yet he mult ſtand to iti. 


Si via, iter, actus, aquæductus ſimpli- 
citer per fundum, facultas eſt, i per quam 
partem fundi velit conſtituere ſervitutem. I. 26. F. 
de ſervit. pred. ruſt, Si cui Simplicius via per 
fundum cujuſpiam cedatur, vel relinquatur : in in- 
finito (ridelicet per quamlibet ejus partem) ire agere 
licebit : civiliter modo. Nam quædam in ſermone 
tacitè excipiuntur. Non enim vilam ipſam, 
nec per medias vineas ire agere 3 eſt, cum 
id æquè commode per alteram partem facere poſlit, 
—_ ſervientis fundi —— J. 9. F. * — | 
Verum conſtitit, ut qua primùm viam direxiſſet, 
ea demum ire agere deberet: nec amplius mutandæ 

ejus 


4 , 


1 1.Services The Right of Service may be acquir- 


dis conſtituitur, q 


Covenant, or by Teſtament!, 
Services which are 


* it, without 


| thro* a neigh- 
uring Ground, 


e Judge obliges the 


Proprietor of the faid Ground to 


the thro the place that is the 
leaſt inconvenient, allowing him a ſuit- 
able Rec for his Loſs®. For 
ths Neceſſity is in place of a Law; and 
Natural Equity demands that a Ground 
ſhould not remain uſeleſs, and that the 
ſaid Propnetor ought to ſuffer for his 
Neighbour, what he would with others 
to ſuffer for him in the like caſe. 

via, iter, actus, ductus aquæ iiflem ferè mo- 
itui & uſumfructum conſtitui 
diximus. I g. F de ſervis. See before, the begin- 
ning of the Title of Uſufruct. 


Fræſes etiam compellere debet, juſto pretio 


iter et præſtari. Ita tamen ut judex etiam de op- 
portunitate loci proſpiciat, ne vicinus magnum 
patiatur detrimentum. J. 12. F. de relig. See the 
caſe of this Law in the fourth Article of the thir- 


| tecnth Section of the Covenant of Sale. 


XI 


may be ac- ed without a Title, by Preſcription ®. 
Preſcription. Si quis diuturno uſu, & 


poſſeſſione 
„ ˙ ˙—— no 
cere de jure quo aqua conſtituta eſt, veluti ex le- 


ut oſtendat per annos fortè tot uſum ſe, non vi, 
non clam, non precario poſſediſſe. I. 10. F. ff ſervit. 
vnd. . 5. &. 3. F de itiner. ad. priv. Si quas acti- 


pulſatur, nec vi, nec cam; 
1. C. de ſerv. J. 2. cod. 


um prætoris. J. 2. G. alt. F. dt ſervit. trad. ruft. 
* ſome 4. en 7 


vice cannot be acquired by Preſcription, without a Tith ; 


ali Liberty from Services may be there acqui 
Nee Shy tha. Un Article of this r 


DT 


fixth Section. | 
XTE. 


12.7% The proof which may be drawn from 


the anc 


0 ERVICES. Tit. 12. Sect. 1. 


0 by erde of Juſtice, it 


likewiſe. 
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ingaServicebyPreſcription. And it ſerves bes 4 


alſo to regu 


late the manner and uſe of the #7 i 


Service. Thus, the Entry of a Paſſage, 
the Bounds of a Way, a Sky-Light — 


a Houſe, a Water Pipe chp'd on againtt 
a Wall, a Root of a Houſe with a jut- 
ting out, and other the ke Marks of 


Services, regulatc the ule of them. And 


\o Services Services are eſtabliſhed and acquired, 
1 


it is not 
hath the 


itted either to him who 
ice, or to him who ought 


to ſuffer it, to innovate any thing in 


the ancient condition of the places v. 


Contra veterem formam. 4. I. 1. C. de ſore. 
Qui luminibus vicinorum officere, aliudve quid 
facere contra commodum corum vellet, ſcict ſe 
for mam ac flatum antiquorum zdifrciorum cuſto 
dire debere. I. 11. F. de run. pred. roam. 


XIII. 


Secing a Seryice may be acquired by 


Lg Sert ice 


. © . | rt loft, or 
Preſcription, with much more reaſon . 
may a Freedom from a Service be ac- 


you the fame way. 
and or Tenement was ſubject to fome 
Service has freed himlclf from it, du- 
ring a time ſufficient for acquiring a 
Preicriptioa, the Service ſubſiſts no 
longer. Thus, he whoſe Houſe was 
ſubjected to the Service of not being 
raiſed higher, is not any more ſubject to 


the ſaid Service, if after wes Frm 


his Houſe higher, he has poſſeſſed it ſo 
raiſed, during the time required for Pre- 


ſcription p. And it is the fame thing, 
as to the manner of uſing a Service: 
Thus, he who had a Right to a Draught 
of Water both by day and night, loſes 
the Uſe of drawing it 1 
if he lets it preſcribe: and it his Ser- 
vice was either at all hours, or only at 
ſome; he is reſtrained to thoſe to which 
the Preſcription ſhall have limited 
” Libertatem ſervitutum _ poſſe verius eſt. 
1.4. C. F de up. & S. Itaque fi cum tibi 
ſervitutem deberem, ne mihi liceret, altiùs æ- 
dificare, & per ſtatutum altiùs dicatum 
habuero, ſublata crit ſervitus. 4. $. alt. L 32.5. f. 
8 82 Si is qui nocturnam aquam 
interdiu per conſtitutum ad amiſſionem 
tempus uſus fuerit, amiſit nocturnam ſervitutem, 
qua uſus non eſt. Idem eſt in eo qui certis horis 
aquæ ductum habens, aliis uſus fucrit,, nec ulla 


parte earum horarum. 1. 10. f. 1. F . fervit. 


ſixth Section. 
XIV. 


And if be whore, 


it in the night · time, 


Serv ices being annexed to the La ids 1 Services 
and Tenements, and not to Perſons, they arramexed 
cannot paſs from one Perſon to another, 2% 


unleſs: rhe Land or Tenement 

And he who has a Right of 

Service, cannot transfer it to another, 

keeping rhe _—_ or Tenement to him- 
2 | 


ſelf, 


and Tene- 
ments. © 
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the Uſe of it. Thus, he who has a 


ght of Water cannot ſhare it with 


\ others. But if the Land or Tenement 
for which A ht of Water "un 
eſtabliſhed, be divided among ro- 
prietors, as among Co-Heirs, Co-Lega- 

int-Purc or otherwale 3 
each Share will retain the Uſe of the 
Service in proportion to its Extent, al- 
tho' ſome Shares ſhould ſtand leis in 
need of it, or that the Uſe of it were 
leſs ſerviceable to them. than to the 
others 1. 


Ex meo aquæductu Labeo ſcribit, cuilibet poſ- 
ſe me vicino commodare, Proculus contra, ut ne 
in meam fundi aliam, quam ad quam ſervi- 
tus acquiſita fit, uti ea poſſit. | ſententia 
verior eſt, [.24. F. de ſervir. pred. ruſt. 

Per plurium ia aquam ducis, quoquo modo 
i Fe ary * pactum vel ſtipulatio etiam 
de bſecurs eſt, neque corum cui vis, neque 
alii vicino poteris hauſtum ex vivo cedere. l. 33. 
5 1 pred. ruft, See the fifth Article of 


XV. 


ts. Th The or of the Land or Tenement 
22 f that is ſubject to a Service, out of which 


i, the Service is taken, ſuch as the Way 
{erver, te. for a Paſſage, belongs to the Maſter of 
longs tothe the Land or Tenement which ſerves ; 


Maſter of and he who receives the Service has no 


3 Land Right of Property in that part of the 


*+bat owes Land or Tenement that ſerves, but only 
the $ervice. a Right to uſe it for his Services. 


Si partem fundi mei certam tibi vendidero : 
aquæductus jus, etiamſi alterius caus4 plerumque 
ducatur, te quoque ſequetur. Neque ibi aut boni- 
tatis agri, aut uſus ejus aquæ ratio ha eſt: ita ut 

| toi Wins partem fundi quæ pretioſiſſima fir, aut 
maxime uſum ejus aquæ deſideret, jus ejus ducen- 
dæ ſequatur : ſed pro modo agri detenti, aut alie- 
nati, fiat ejus aquæ diviſio. J. 25. F. de ſervit. prad. 
Loci 


| non eſt dominii ipſius cui ſervitus 
debetur, 


jus eundi habet. I. 4. F. ſi ſervit. vind. 
XVI. 
16. 4 S-. One and the ſame Service may ſerve 
22 for the uſe of two Lands or Tenements. 
2 Thus, a Diſcharge of Water may ſerve 
Land: oo for two Houſes ; Thus, a Paſſage, or 
Tenements. an Aqueduct, may ſerve for two or 
more Lands or Tenements!. 


Qui per certum locum iter, aut actum alicui 
ceſſiſſet, eum pluribus per eundem locum, vel iter, 
vel actum cedere poſſe verum eſt. Quemadmodum 
ſi quis vicino ſuas ædes ſervas feciſſet, nihilominus 
aliis, quot vellet multis, eas ædes ſervas facere po- 

. .teft. J. 15. F. com. pred.. 5 . 


XVII. 
17. 48. Altho' a Service may appear to be 


vice which uſeleſs, ſuch as a Draught of Water to 


one e him whoſe Land or Tenement is in no 


Ae. want of it, or who has Water enough 
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ſelf; nor aſſign over, let out, or lend 


are uſeleſs, it may ſo 


9 


in his own Grounds z yet one may re- 
tain, or purchaſe ſuch a Service. For 
beſides that one may poſſeſs Things that 


that there 
may be occaſion to uſe them :. 101 
Ei fundo quen is vendat ſervitutem imponi 
etſi non utilis ſit, „ Veluti ſi aquam 
alicui ducere non expediret, nihilominus conſtitui 
ca ſervitus poſſit: quadam enim habere poſſumus, 
quamvis es nobis utilia non ſunt. J. 91. F. de ſer- 


ut, 

3 n 
He who has the Property of an Eſtate 8. of 
only in common with others, without Land: azd 
any diviſion of the ſeveral Shares, can- Tnement, 
not ſubject any part of it to a Service f 
without the conſent of all his Co-Part- une 
ners: and any one of them may hinder 
it", until that the Eſtate being divided 
into Sharcs, every one may impoſe a 
Service on his own Share, if he thinks 
fit. And likewiſe he who poſſeſſes in 
common and undivided a Portion of the 
Land or Tenement to which the Ser- 


vice is due, cannot by himſelf free the 


Land or Tenement which owes the Ser- 
vice; but the Service remains for the 
Portions of the others. For the Servi- 
ces are for every part of the Land or 
Tenement to which they are due, and 
every one of the Proprietors has an In- 
tereſt in the Service for his own Por- 
tion x. e | 


® Unus ex dominis communium ædium ſervi- 
tutem imponere non poteſt, I. 2. . de ſervit. Unus 
ex ſociis fundi communis permittendo jus eſſe ire 
agere, nihil agit. J. 34. F. de ſervit. pred. ruſt. 
Quoniam ſervitutes pro parte retineri placet. 
d. l. 34: J. 8. §. 1. F de ſervit, Quæcumque ſervi- 
tus fundo debetur, omnibus ejus partibus debetur. 
J. 23. H. wit. F. de ſervit. pred. ruſt. See the ſeventh 
Article of the fourth Section. 


XIX. 


Services are preſerved againſt Preſcrip- 19. Poſſſ- 
tion, not only by the uſe that is made on of Ser- 
of them by the Proprietors of the Lands vices 0 Te, 
or Tenements to which they are due, 0,0; 
but likewiſe by the uſe made of them fen. 
by all other Poſſeſſors, who are in the 

ce of the Maſter; fuch as Farmers, 
8 Uſufructuaries, and even thoſe 
who poſſeſs wrongfully; for they pre- 
ſerve to the Maſter the Poſſeſſion of his 
Service 1. ntl 


? Uſu retinetur ſervitus, cam ipſe cui debetur, 
utitur, quive in poſſeſſionem ejus eſt, aut merce- 


narius, aut hoſpes, aut medicus, quive ad viſitan- 


dum dominum venit, vel colonus aut fructuarius. 
J. 20. F. admodum. ſerv. amitt. Licet malæ fi- 


- dzi poſſeſſor fit, retinebitur ſervitus, J. 24. F. cod. 


: k ® 13 ; | : | 
If a Service be due for the uſe of a ah 
, | o - on one 4 
Land or — belonging in _— lov for the 


Of SERVICES: 


mon to many perſons, the Poſſeſſion of 
e one of the j preſerves the Service 
for all the reſt; for it is in the Name 
of all the Partners that he poſſeſſes. But 


Service 
common 
many. 


if many 1 have each of them their 


ſeveral Right of Service in particular 
altho it be in the ſame part of the Land 
or Tenement which owes the Service, 


every one preſerves only his own 
Right, and Profiription may run againſt 
the others who do not uſe their Right®. 
* $i plurium fundo iter aquz debitum eſſet, 


per unum eorum omnibus his inter quos is fundus 
. communis fuiſſet, uſurpari potuiſſet. I. 16. F. quemad. 
ferv. amit. Aquam quæ oriebatur in fundo vicini, 
ures —_ rivum jure ducere foliti ſunt, 
ita ut ſuo quiſque die 4 capite duceret. Primò 
per eundem rivum eumque commune, deinde ut 
quiſque inferior erat, ſuo quiſque proprio rivo: & 
unus ſtatuto tempore quo ſervitus amittitur, non 
duxit: exiſtimo, eum jus ducendæ aquæ amiſiſſe, 
nec per cæteros qui duxerunt ejus jus uſurpatum 
eſſe. Propriura enim cujuſque corum jus fuit, 
neque per Tom uſurpari poterit. 4. J. 16, | 


XXI. 


21. The If one of the Proprietors of a Land 
Privilege or Tenement belonging to them in com- 
232 mon, and to which a Service is due, 
ſcription a- has any Quality which hinders Preſcrip- 
gainſt the tion from running againſt him, as if he 
orhers. is a Minor; the Service is not loſt, al- 
tho' all the Proprietors ceaſe to uſe it, 
becauſe the Minor preſerves it for the 


whole Land or 'Tenement -. 


* 
[i 


Si communem fundum ego & pupillus habe- 
remus, licet uterque non uteretur: tamen propter 
pupillum, & ego viam retineo. J. 10. F. quemad. 

fſerv. amitt. 


ö 


Of the Services of Houſes, and other 
Buildings. 0 


The CONTENTS. 


1. Services of Buildings. 
2. Diſcharge of Waters from the Houſes. 
3. A Sink, or Drain. 
4. The Lights, and Proſpect of a Houſe. 
7. The Services for the Lights of a Houſe 
| are of two ſorts. | 
6. Services for Proſpects are of two ſorts. 
7. The right of Reſting on another's Build- 
u | 
8. One cannot treſpaſs on his Neighbour”s 
Ground. 2 
9. What one may do in his own Ground, 


fo the prejudice of his , Neigh- 
bour. | 1 
10. Inconveniencies which the Neighbour 
- ought, or ought not to ſuffer. 
Vor. I. 1 1 


Tit. 12. Sect. 2. 


Beam in another's Wall, a Padſl; 
and others of the like nature“. 


from off the Roof of a 
vice which may be differently eſtabliſh- 2% 
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"HE. Services of Houſes, and other 1. Seer 
: Buildings, are of ſeveral forts, ac- of Fwld- 
cording to their Wants; ſuch as that of "**: 


receiving the Water that falls from 
another Houſe, - rhe I of a Houle, 
the Proſpect, a Right of fixing a 


85 
ut 
there is none of them which is na- 
turally neceſſary, and in ſuch a manner 
as that he who builds on his own 
Ground can oblige his Neighbour to 
ſuffer a Service for the uſe of his Build- 
ing, if he has neither a Title, nor a 
Right of Poſſeſſion to juſtify it. For 
he may and ought to raiſe his Building 
—_— on his own Ground, keeping the 
neceſſary diſtance, and not encroaching 
any ways on his Neighbour's aul 
which joins to hisdb. And if any Ser- 


vice is neceſſary to him, and he has it 


not, he cannot acquire it but by a mu- 
tual conſent. 


* Urbanorum prædiorum jura talia ſunt, altiùs 
tollendi, & officiendi luminibus vicini, aut non ex- 
tollendi: item ſtillicidium avertendi in tectum vel 
aream vicini, aut non avertendi: item immittendi 
tigna in parietem vicini: & denique projicicndi, - 
protegendive, cæteraque iſtis ſimilia. J. 2. F. de ſer- 


vit. pred. urban. G. 1. ff. de ſervit. 


* Imperatores Antoninus & Verus Auguſti reſcri 
ſerunt, in area quæ nulli ſervitutem debet, poſſe 
dominum, vel alum voluntate ejus ædificare, in- 
termiſſo legitimo ſpatio & vicina inſula. I. 14. F de 
ſervit. pred. arb. V. I. 12. C. de ad. priv. Sce the 
eighth and ninth Articles of this Section. 


„ 
The Right of 3 the Waters 2. Dy 
oule, is a Ser- e 


a N om the 
ed, either in ſuch a manner that the fie. 


whole Roof may have a Jutting out on 


another Man's Ground, and ſo let its 
Waters drop from the Eves there ; or 
that all its Water may be gathered to- 
gether, and run thro' one Gutter jutting 
out from the Building, or thro' a Pipe 
clapt on againſt the Walle. 

© Fluminum & ſtillicidiorum ſervitutem. J. 1. F. 
de ſervit. pred, urb, i | | 

| III. | 

The diſcharge of a Sink or Drain, in- 3. A Sint, 
to a neighbouring Ground, is a Service Pam. 
for the uſe of a Houſe, and one may 
eſtabliſh others of the like nature ac- 
cording as occaſion requires d. 


Jus cloacæ mittendæ ſervitus eſt. 1. 7. F. de 
ſervit. Cloacam habere licere per vicini domum. 


L. 2. . de ſervit. pred. ruſt. Quominus illi cloacam, 
quæ ex ædibus ejus in tuas pertinet, qua de agitur, 
purgare, & reficere liceat, vim fieri veto. J. 1. F. 
de cloac. This Service is likewiſe for the uſe of Lands. 
V. d. I. 2. ff. de ſervit. præd. ruſt. | 


Ee2 


IV. The 
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322% tun Has ʒ]ĩx: IV. 4g 1 "Tv 1 

„ Tie The Lights of a Houſe 
Lights 00h: for recciving Light 
a Honuſe. or other Room * 
hath, beſides the Lig 


Lumen id eſt ut ccelum videretur : & intereſt 

inter lumen & proſpectum. Nam p etiam 

ex inferioribus locis eſt, lumen ex inferiore loco 
eſſe non poteſt. 1. 16. F. de ſeruit. prad. urban. 


5. 1% The Services for the Lights of a 
, Houſe are of two forts, One is of thoſe 
F. le Which "give to the Proprietor of a 
are of rwo Houſe the Right of _ his own 
fert. Wall, or a Partition 

ing Light on the ſide where his Neigh- 
bour's Tenement ſtands, with a Right 
to hinder his Neighbour from raiſing 
his Building ſo high as to take away the 
ſaid Light: And the other ſort, is of 
ſuch Services as give a Right to hinder 


the Neighbour trom ope his own 
Wall, — a Partition- Wil, chat 


have a Window looking into a Court, 
or other place : or which bound the 
Liberty of making Lights, to Lights 
that are without a Proſpect, or fich 
—_ as happen to be ſettled by the 
Titles. pun 


Luminum in ſeryitute conſtituta, id acquiſitum 
videtur, ut « Soda wav noſtra excipiat. Cum 
autem ſervitus imponitur ne luminibus officiatur. 
hoc maximè adepti videmur, ne jus fit vicino, in- 
vitis nobis, altiùs ædificare, atque ita minuere lu- 
* noſtrorum ædificiorum. 1.4. F. de ſervit. pred. 

Eos qui jus luminis immittendi non habue- 
runt, aperto pariete communi, nullo jure feneſtras 
immiſiſſe re i. J. 40. cad. See the ſecond Ar- 


ticle of the firſt Section, with the Remark upon 
FF „ 

6. Service: The Services for a Proſpect are like- 

for Freſpeds wiſe of two ſorts. One is of thoſe 
Fo ee which pgive.the Right of a free Pro- 
ſpect, with Power to hinder the adja- 
cent Building from being raiſed. ſo as to 


take away the Proſpect: And the other, 
is of ſuch Services as give the Proprietor 


a Right to hinder his Neighbour from 
having either Proſpect, or Fight, on the 


ſide on which they join, or to obli 
him to have it only ſuch as is conform- 
able to his FIRE: 153 


Eſt & hæc ſervitus, ne proſpectui officiatur. 
J. 3. F. d ſervit. pred, urban. 3 ſervitutes ne 
luminibus officiatur, & ne proſpectui offendatut, 
aliud, & aliud obſervatur, quod in proſpectu plus 
quis habet, ne quid ci officiatur ad gratiorem pro- 
ſpectum & liberum. J. 1 f. cod. Non extollendi, J. 2. 
, (Jus) altiùs tollendi, & officiendi luminibus. 


AW, St. "Book I. 


for receiv- 


he may 


v. I. 8. §. F. J. 15. f. 2. F. ſi ſer vit. vind. See the 
following Article, and the 2 Artide of the 


D 


d. 1. 2. Qui jus luminis immittendi pon habue- 


runt. J. 40. cd. 
Tbe Right 


of Reſting a Building on 7. 7h 
another's, is a Right to fix in our Nb A 
Neighbour's Wall, 2 Plank, à Building, ,, 
or other Thing. And when it is a Par- paging. 
tition-W all, the Joint Proprietors have 


a right to reſt on it, 
— his own Ee Game Wall 
ſerves reciprocally to two Maſters for 
two Services. But whether the Wall 
belong to one. Maſter alone, or be a 
Partition - Wall, they ought not to load it 
otherwiſe than is reaſonable, and accord 
ing as is regulated by the Service i. 

Tus immittendi in parietem vicini. I. 2. 
F 2 how pred. os Tum de ſervitute quz one- 
ris ferendi causd impolita erit, actio nobis com- 

it, ut & onera ferat. J. 6. f. 2. F. / ſerv. vind. 
« 33. F ferv. pred. urb. Si paries communis, 
opere abs te , in ædes meas {c inclinaverit : po- 
tero tecum jus tibi non eſſe parietem illum 
ita habere. J. 1 4. F. 1. F ſi ſerv. vind, 


| ff: oo Rn. | 
Altho' a Proprietor may do in his g. one can 
own Ground whatever 8 yet not treſe | 
he cannot make in it any Work which P/ en * 
may deprive his Neighbour of the Li- — _s 
berty of enjoying his own, or which | 
may cauſe hi 


m any Damage. Thus, 
the Proprietor of a Piece of Sean, on 
which there is no Buildi 


ding, cannot raiſe 
one, whoſe Roof may jut out on his 
Neighbour's Ground, and there diſ- 
charge its Waters. Thus, one cannot 
make a Plantation, or a Building, and 
other Works, but at certain —— 
from the Confines. Thus, one cannot 
make a Stove, an Oven, or any other 
Work againſt even a Partition -Wall 
which may be in hazard of being da- 
maged by it: And as for ſuch ſorts of 
Works as may do hurt, and which can- 
not be made bat at certain diſtances, or 
with other precautions, we ought, with 
ard to them, to obſerve the Rules 


ch Cuſtom and Uſe have eſtabliſh- 


Te 
0 
ed 


Imperatores Antoninus & Verus Auguſti re- 
ſcripſerunt, in area quæ nulli ſervitutem debet, poſ- 
ſe dominum, vel alium voluntate ejus ædificare, in- 
termiſſo legitimo ſpatio a vicina inſula. J. 14. F. de 
ſerv. pred. wb. Domum ſuam reficere unicuique 
licet, dum _ officiavit invito alteri, in quo jus 
non habet. 1. 61. F. de reg. jur. $ | 

Si fiſtulæ per 3 N ædibus meis a 
plicatæ, damnum mihi dent, in factum actio mihi 
competit. I. 18. F. de ſervit. pred. mb. Fiſtulam 
junctam parieti communi, quæ aut ex caſtello, aut 
ex cœlo aquam capit, non jure haberi Proculus ait. 
. 19. ed. Rem non permiſſam facit, tubulos ſe- 
cundùm communem parietem extruendo. J. 1 3. eod. 


+ 


"I'S of SERVICES. Tit. 12. Sec. 3. 


| firſt Section of the Title of thoſe who have Lands 


or Houſes bordering upon one another. | 
are Cu winch regulaze the manner in 
which ſuch Works ought to be made, as are mentioned 
in this Article. MO. * *% 
IX. | 
ht 


9. What Altho' one not to make = 
ove may 40 Work b which ha Neighbour's Build- 
CR I be da yet « one has 

i ks v ing way be damaged, yet every one 
the tie- the Liberty of doing in his own Ground 
dice f lu whatſoever he pleaſes, even altho' it 
Neighbor. ſhould occaſion to his Neighbour ſome 
other ſort of inconvenience. Thus he 
who is not ſubject to any Service, may 
raiſe his Houſe as high as he pleaſes, 
altho? by the faid Elevation he ſhould 
| darken the Lights of his Neighbour's 
Houſe. For this kind of Work alters 
nothing in the Fabrick of the other 
Houſe 3 and he who is the Maſter of 
the Houſe ought to have placed his 
Lights ſo as to be out of danger of this 
Inconvenience, which he had no right 
to hinder, and which he might have 

eaſily foreſeen . 


Cum eo qui tollendo obſcurat vicini ædes, quibus 
non ſerviat, nulla competit actio. I. 9. F. de ſervit. 
fred. wb, l. 8. J. 9. C. de fervit. v. I. 26. . de 
Amn. inf. See the ninth and tenth Articles of the 
third Section of the Title of Damages occaſioned by 
Faults. See the foregoing Article. 


0 þ G 
16. _ The Works, or other Things, which 
every one may make, or have in his 

— o_y own Ground, and which ſend into the 

ale, or Apartments of others who dwell in the 

ozht net fame Houſe, or into the Neighbouring 

io ſolfer. Houſes, a Smoak, or. Smells that are 
offenſive, ſuch as the Works of Tan- 
ners, and Diers, and the other diffe- 
rent Inconveniencies which one Neigh- 
bour may cauſe to another, ought to 
be born with, if the Service of them is 
eſtabliſhed n: And if there is no Service 
tetrled, the Inconvenience ſhall either 

be born with, or hindred, according 
to the Quality of the Places, and that 
of the Inconvenieney, and according as 
the Rules of the Civil Policy, or the 
Utage of the Places, if there be any 
ſuch, may have provided in the ſaid 
Matters. . 


* Ariſto Cerellio Vitali reſpondit, non putare ſe 
ex taberna caſearia fumum in ſuperiora ædiſicia jure 
immitti poſſe, niſi ei rei ſervitus talis admittatur. 
J. 8. §. 5. F. ſi ſervit. vind. In ſuo enim alii hac- 
tenus facere licet, quatenus nihil in alienum immit- 
tat: fumi autem, ſicut aquæ eſſe immiſſionem. Poſ- 
ſe igitur ſuperiorem cum inferiore agere, jus illi 
non eſſe id ita facere. d. 5. | 


tur quoti 
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SECT it 
Of the Services of Lands. 


Te CONTENTS. 


t. Services of Lands. 

2. Paſage. | 

3. A Draught of Water. 

4. Aquedutt. : 

7. Other ſorts of Services. 

6. Services for the uſe of Cattel. 


* 
HE Services of Lands, ſuch as 1. Services | 

Meadows, Arable Lands, Vine- J N. 
Gardens, Orchards, and others, 

are of ſeveral forts, according to the 

ſeveral Wants; ſuch as a Paſſage to go 

from one Ficld to another, a Right to 

draw Water in another Man's Ground, 


an Aqueduct, or others of the like na- 
„ | 


* Servitutes ruſticorum prædiorum ſunt ha: iter, 
actus, via aquæductus. J. 1. F. de ſervir. pred. ruſt. 
In ruſticis computanda ſunt, aquz hauſtus, pecoris 
ad aquam appulſus, jus paſcendi, calcis coquendz, 
arenæ fodiendæ. d. I. F. 1. mft. de ſerv. | | 


II. 

The Right of Paſſage is a Service 2: Paſage. 
which may be eſtabliſhed different ways | 
according to its Title; either for the 
Paſſage of a Man on foot only, or for 
one on Horſeback, or for a Beaſt load- 
cd, or for a Waggon®. 5 

> Tter eſt jus eundi, ambulandi homini, non etiam 
jumentum __ actus eſt jus agendi vel jumen- 
tum, vel vehiculum: via eſt jus eundi, & agendi, 

& ambulandi. J. 1. F. de fervu pred. rut. 


III. | 
The Draught of Water is a Right to 
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3. ff b 
take in a Neighbour's Ground Water P. of + 
out of a Spring or Brook, to carry it in- 1 


to another Ground, either at what time 
one pleaſes, or by Intervals and at cer- 
tain Seaſons, or conſtantly without in- 
termiſſion e. | | 


Quotidiana aqua non illa eſt, quæ quotidiè du- 
citur, ſed ea qua quis quotidie poſit uti, fi vellet. 
5 Nash de aqua quot. & «ft. Ea quoque dici- 

iana, cujus ſervitus intermiſſione tempo- 
ris diviſa eſt. 4. I. . 3. EÆſtiva ca eſt, qua æſtate 
ſola uti expedit. d. f. 3. V. I. 2. f. 2. F. de ſerv. 
pred. ruſt. | 
IV. 


An Aqueduct is a Conveyance of Wa- 4 414 
ter from one Ground to another, either“ 
in oe under ground, or above 
ground d. | 
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* Aqusductus eſt jus aquam ducendi per fun- 
dum alicaum, I. 1, 4 ervit. pred. ruſt, Aquam 
rivo ducere. I. 11, 5. 1. F. comm. pred. 


V. | 
5. Other One may eſtabliſh Services of another 
ſores of ber. nature, for divers uſes. Such as the 


: 


* Right of taking out of a Neighbour's 
Ground, Sand, Stone, Lime; for the 
uſe of another Ground: of ferchi 
Water out of à Neighbour's Grou 
and of gathering depoſiting there 
the Fruits of another Ground, till they 
can be conveniently carried away at a 
certain ſeaſon : of having in another 
Man's Ground a Cauſey along the Banks 

of a River, a Canal, a Dirch, or any 
other Work, with a Right of free In- 
reſs to the Ground for re- 


and 
ren Werke and other different 
— according to people's Wants e. 


ln ruſticis computandæ ſunt, aquæ hauſtu 
Jus) calcis coquendæ, arent fodiendæ. I. 1. H. 1. F. 
ee ſerv. pred. ruff, Cretæ eximendæ. I. 5. G. 1. cod. 
Nec cretæ eximendæ, calciſque coquendz jus, poſſe 
in alicno eſſe, niſi fundum vicinum habeat. 
= —  — ul le, qui 
itus itui ; non ultra , quam qua- 
tenus ad eum ipſum fundum —— 45 815. 
In ruſticis computande ſunt aquz hauſtus. J. 1. H. 1. 
eod, Ut fructus in vicina villa cogantur, coactique 
habeantur. I. 3. F. f. cd. Pedamenta ad vineam, 
ex vicini prædio ſumantur, conſtitui poſſe. d. F, 
Si lacus perpetuus in fundo tuo eſt, navigandi quo- 
que ſervitus, ut peryeniatur ad fandum vicinum, 
imponi poteſt, J. 23. f. 1. cd. Ut quibus agris 
magna ſint flumina, liceat mihi ſcilicet in agro tuo 
. aggeres, vel foſſas habere. I. 1. F. alt. F. de aqua & 
ag. uv Non ergo cogemus vicinum aggeres mu- 
mare, fed nos in **. m muniemus: eritque 
iſta quaſi ſervitus. I. 1. H. alt. F de aqua & ag. pluv. 
We ſee in the thirteenth Section, |. 1. ff. comm. præd. 


N. e e eee 


Ground which has in it 4 » and out of 
the Proprietor is bound by ſome Title, or Cuſtom, to let 
partirular perſons dig what Stones 2 have occa- 
fron for, ay 4 paying him a certain ac Gs 
It is to be remarked on what is ſaid in this Article, of 
the Service of gathering Fruits, and keeping them in 
'- another Man's Ground, that without any particular Right, 
| all Proprietors of Grounds into which rhe Fruits of Neigh- 
| Bowring Grounds may chance to fall, are obliged to ſuf- 
fer the Owners to come and gather them. Tit. ff. de 
lade lend. | 
| VI. 


6. Service One may have likewiſe Services for 
for the #*the uſe of Cartel which are kept in a 
7 iel. Ground, either for watering them at a 
| Fountain in a neighbouring Ground, or 

for depaſturing them at certain ſeaſons. 


In ruſticis computanda ſunt pecoris ad 
aquam appulſus jus paſcendi. J. 1. H. 1. f. deſervit. 
| fred. ruſt, Pecoris paſcendi ſervitutes, item ad 
aquam appellandi, fi prædii fructus maxime in pe- 
core conliſtat, prædii magis quam perſonæ videtur. 
I. 4. eod. I. 20. f. 1. F. ſi ſerv. vind. Item, fic poſ- 
ſunt ſervitutes imponi, & ut boves per quos fun- 
dus colitur in vicino agro paſcantur, J. 3. F. de 

ſerv. pred. ruſt, ; ? 

| | 4 


4. F. 
coquendæ, & R RG 


SECT. v. 
Of the Engagements of the Proprie- 


tor of the Land, or Tenement 
which owes the Service. 


The CONTENTS. 


1. He ought to tolerate the Service. 


2. He ought to tolerate the Works neceſ- 
ſary for the uſe of the Service. 
3. What the perſon is bound to, whoſe 
Wall ought to bear the building of 
another. „„ 
4. If it is neceſſary to repair a Partition- 
„4 ga Wall th 
3 nees for repairing a Wall that 
d gg noe Pon ing a Building. 
6. The Proprietor of a Land or Tenement 
which ſerves, may relinquiſh it. 
7. If the Eſtate to which the Service is 
. due be divided. 
8. When two Services are due from one 
Tenement to another. | 


| | | 

HE Proprietor of the Land, or 1. Hen. 
Tenement, which ſerves, is bound 3 _ 

to ſuffer the uſe of the Service, and to 

do nothing that may either hinder the 

ſaid uſe, or diminiſh it, or render it in- 

convenient: and he ought to ch a 

nothing in the antient condition of 

the places, nor in any thing elſe neceſ- 

ſary to the Service!. | 


Si quas actiones adverſus eum, qui ædificium 
contra veterem formam extruxit, ut luminibus tuis 
officeret, competere tibi exiſtimas; more ſolito, 
per judicem, exercere non prohiberis. J. 1. C. de 


ſervit. Sciet ſe formam, ac ſtatum antiquorum 


ædificiorum, cuſtodire debere. J. 11. F. 
pred urb. 
II. 


He ought likewiſe to ſuffer the Works 2. He ought 


ſervit. 


neceſſary for repairing, and keeping in , 
ood condition the Places, and other ny fe- 


hings deſtined for the Serviceb. But we uſe of 
he is not bound to repair the Places at % Service. 
his own charge e, unleſs he be obliged 
to it by the F'irle, or by a Poſſeſſion 
that is equivalent to a Title. 

See the ſeventh Article of the. ft Section. 

© In omnibus ſervitutibus, refectio ad eum per- 
tinet qui fibi ſervitutem aſlerit, non ad eum cujus 


res ſervit. I. 6. f. 2. F. ſi ſervit. vind. See the fol- 
lowing Article. | 


' 


He whoſe Wall ought to bear the 3. what 
Building of another, or any other _ the perſon i 


x 'of SxrvicEs. Tit. t2. Sect. 4. 215 


EE 


, ; 5 cinum debet pertinere. Nam ſi non vult ſo- 
oy a ater ee the Burke, Peg in, por rin, "Cr! 
ade is bound likewile to maintain it. %% % 
building ef in ſuch condition, and to repair it if VI. 
anther. there be occaſion, Unleſs it were that 


4. Vi is 


the exceſs of the Load had thrown. 


it down, or dam it. And in this 
caſe he who has e it will be 
bound to leſſen the Burden, to repair 
the Wall, and to make good the Dama- 
ges and Loſs which this Over-loading 
may have cauſed ©. | 
Etiam de ſervitute, que oneris ferendi cauſa 
impoſita erit, actio nobis competit, ut & onera fe- 
rat, & zdificia reficiat, ad eum modum qui ſervi- 
tute impoſita com us eſt, J. 6. F. 2. F. de ſer- 


wit. uind. |. 8. cod; Eum debere columnam reſti - 


tuere, quz onus vicinarum ædium ferebat, cujus 
eſſent ædes, qua ſervirent, non eum qui imponere 
vellet. I. 33. F. de ſerui. pred. ub. 

* $i paries communis opere abs te facto, in ædes 


mess ſe inclinaverit, potero tecum agere, jus tibi 


If the Proprictor of a Land or Tene- 6. 7 ue 
ment which owes a Service, or of a7 « * 
Wall which is ſubject to bear the Build- ***® © 


LTH E Cc „ 


ing of another pry chuſes rather to a 
abandon his Right 

make the Repairs which his Service ob- α⁰αν 
liges him to, he ſhall be diſcharged“ 
from them by relinquiſhing the Land of 
Tenement. For it was the Land or Te- 
nement that was bound to lerve, and 

not the Perſon b. 


» Evaluit Servii ſententia in propoſita ſpecie, ut 
poſſit quis defendere jus ſibi eſſe cogere adverſarium 
reficere parietem ad onera ſua ſuſtinenda. Labeo 
autem, hanc ſervitutem non hominem debere, ſed 
rem, AN licere domino rem derelinquere, ſeri- 


non eſſe parietem illum ita habere. J. 14. . 1. F. K Fre" 
ſi ſervit. vmd. | 5 VII. 


IV. 
If one of the Proprietors of a Parti- 


neceſſary to tion-Wall, upon which cach of them 


If an Eſtate to Which a Right of Paſ- . 7 the 


ſage is due be divided among ſeveral Et 


of Property, than to/o-e;, ma, 


- 5 Proprietors, the Service will be preſer- 4 
* ha reſt any thing on their own fide, ved to each Portion, for it was due to 3 bg 
Full. made Imbelliſhments on it, ſuch as every individual part of the Eſtate. But 254. 
Painting, or Carving, and the Wall the Proprictor of the Ground, which 
opens, or falls down, or that the other owes the Service of the Paſſage, will be 
Proprietor 1s obliged to demoliſh it, in hound to give it only in the lame place 
1 to rebuild it ſuch as it ought to for all the Proprietors, and they cannot 
be for the Service, the two Proprictors uſe the Service but by agreeing among 
ſhall rg wages equally to the Charges themſelves ſo as not to enter into the 
neceſſary for reſtoring the Wall to the Ground which owes the Service, but at 
condition in which it ought to be. But the place where the Service was cſta- 
the Loſs of the Imbelliſhments will fall bliſhed i. | | 
upon him who made them. EEE 5 
r | | 1 2 | | Quzcumque ſervitus fundo debetur, omnibus 
Parietem communem incruſtare licet, ſecun- ejus partibus debetur ; & ideo quamvis particulatim 
AJum Capitonis ſententiam: ſicut licet mihi pretio- vænierit, omnes partes ſervitus ſequitur, & ita ut 
ſiſſimas picturas tiabere in pariete communi. Cæ finguli recte agant, jus fibi elle fundi. Si tamen 
terùm, ſi demolitus fit vicinus, & ex ſtipulatu, fundus cui ſervitus debetur, certis regionibus inter 
actione damni infecti agatur, non pluris, quam vul- po dominos diviſus eft, quamvis omnibus parti- 
ria tectoria zſtimari debent: quod obſervari & s ſervitus debeatur, tamen opus eſt ut hi qui non 
in incruſtatione oportet. J. 13. f. 1. F. de ſervit. proximas partes ſervienti fundo habebunt, tranſitum 
rad. urb. See the fifth Article of the fifth Section per reliquas partes fundi diviſi jure habeant, aut fi 
of Damages occaſioned by Faults. proximi patiantur tranſeant. I. 23. F. t. F. de ſev. * 
pred, ruſt, See the eighteenth Article of the firſt 
v. . 
2. Een If it is neceſſary to rebuild a Walli. VIII. _ 
fs Lian which ſerves for bearing a Building, or If a Tenement is ſubject to two Ser- 8. 


Wa ſupporting any Thing belonging to ano- vices, as for inſtance, a Houſe which“ S 
e ther 5 As wi is 68 of the cannot be raiſed higher to the prejudice me 
ing aBuild- Wall, and who ought to maintain it in of the Proſpect of a neighbouring Houſe, Term 
ing. _ omg condition, will be liable only for and which is allo bound to receive the te oe an- 
e Charges neceſſary to repair the Water that comes from it, and if the r. 
Wall, and whatever is laid out either Proprietor of the Houſe which ſerves, 
in 2 that which reſted on the happens to purchaſe the Liberty of one 
Wall, or in ſupporting it, will be born of the two Services, without making 
by the perſon who had the Right to any mention of the other, as if he pur- 
reſt the ſaid Thing on the Walls. chaſes the liberty to raiſe his Building 


| Sie 1 ws higher, and to take away his Neigh- 
Figs n bour's Proſpect 3 he cannot extend the 
betur, quamdiu paries reficietur, ad inferiorem vi- ſaid liberty to the prejudice of — — 


— 2 
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1. He who "HE 


can mio 
vate no- without innovating any th 


thing. 


| cond 


- which ſtill ſubſiſts, and 
he muſt by his Buildi no higher than 
that it may ſtill be le of receiving 


the Water that falls from the __ 


tem deberet, ne altius tolleretur, & ut fillicidium 1 
xdificiorum meoru = one Ss & tibi con- 
ceſſero, elle invito me e Hci 


I 
A 
4 
f 


v. I. 20. F. de firvs. pred. 


SECT. v. 


Of the Engagements of the Proprie- 
tor of the Land, or Tenement, for 
which a Service is dit. 
The CONTENTS. 
1. He who has a Right of Service, can 
innovate nothing. 
2. The Over-loading © f Mall that 
erves. 
3. 's irs for the uſe of -the Service. 
4- — NT which is a natural 
on/tquence of the Service. © 
of Service is not to be er- 


= youd its bounds, nor can 
it be communicated to otbers. = 


L 
Proprietor of the Land or Te- 
nement, to which a Service is due, 
cannot uſe it but according to his Title, 
„either in 


Land or Tenement which owes the 
Service, or in his own to which the 
Service is due, that may make the con- 
dition of the Service harder. Thus, he 
cannot over- load a Wall, enlarge a Paſ- 
ſage, advance the Eaves of a 4 Houſe 

whoſe Waters his Neighbour is bound 
9 receive, nor make any other changes 


of the like nature which may increaſe 
or render it more inconve- 


the Servic 


nient; and he can So leſſen it, or 
make it eaſier *. 


* Lenius facere poterimus, acrius non. Et omni. 


no ſciendum eſt meliorem vicini conditionem fieri 


poſſe, deteriorem non poſſe, ali nom 
tim, ſervitutem im ES . ring 


| be e ale pred. urban. Statum an- 


ficiorum cuſtodire debere. J. 11. eod: 

ie 1, C. de ſervit. Si nova (tigna) I 
rer . e Si 
ries communis opere abs te facto in des meas 

e inclinaverit, ero tecum agere,' jus non 


cfſe, parierem i m ita habere. 4.1. 14.5. 1. Stil 
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If be who has a Right to reſt any 2. I o. 
wal on the Wall of another, or on a v5 ny 


A rabi . 


in common with J os 
all forward, 1 
— gry wy pa on that the 
Walt which was fufficient for the * 
is by that means thrown do 
= he ſhall be liable for all t the Da- 


mage that happens thereby b. 


* Quod ſi quia alter eum preſſerat, vel oneraverat, 
idcirco damnum contingat, conſequens eſt dicere 
detrimentum hoc quod beneficio ejus contingit, 
ipſum ſarcire debere. I. 40. .. 1. F. de dam. mf. 


pairs for u ufe 
En e ug te 2: 
Pug, ot of Ne ATP and a of © 


n 
net, qui ſibi ſervitute m aſſerit, non ad cum cujus 
res ſervit. J. 6. e See the {c- 


If the Leak; or Tenement, which 4. of tz 
ſerves, ſuffers. any, Damage by a, natural Damage 
conſequence of the Service, wif aÞieco 6 
of Ground is overflowed by a Forrent, cue 
which has been occaſioned by the Ser- of the . 
vice of a Conveyance. of Water from vr 
thence ; if the Roof of a blouſe: is. da- 
maged by. the fall of an 

uantity ofRain, which comes from the 
oof of the neighboyging Houſe whoſe 
Waters it was bound to receive, he to 
whom the Service is due will not: be 
accountable for ſuch. ſart: of | 
But if he had made any, Change in the 
condition of the places, contrary. to the 
. — of his Service, and that the ſaid 
ange had been the occaſion of the 
Fs. pu ould. be bound to make 


it go 


eee : 
teſt fundum ſervientem, quemadmodum fi, im 
— — exe 
l. 20. F. 1. I de ſeuit. predorufl, Nam ut verius 
quis dixerit, non aq ua, fed loci natura nocet. J. 1. 
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5.Thekighe He to whom any Service is due can- 
not only not communicate the uſe of it 
not i be ex- tend 
ven 

a 


to any other, but hc may not even cx 
re 
and, ner him by the Title. 


can it be : 


SECT. VL 
How Services come to ceaſe. 
The CONTENTS. 


t. The Right of Service periſbes with the 
1 Land, or Tenement. 

2. Confuſion of the Property of the Lands 
drt Tenements. 

3. If after this Confufion the Proprietor 
ſells again the Land, or Tenement, 
wich ſerved. | 

4. When a Land or Tenement, that is 

between two other Lands or Tene- 
ments binders the uſe of the Service. 

5. Preſcription of Services. 

6. Different ways of preſcribing, accord- 

| mg to the differences of Services. 

7. Preſcription of Services whoſe uſe is 

not perpetual, but interrupted by 
Intervals of Time. 

8. Continuation of Preſcription from one 

| Poſſeſſor to another. 

9. When an Eſtate is ſold by a Decree of 

| Court, the Services nevertheleſs 

continue. . 
| I. 
1. The 5 * E Service ceaſes, when the 
Right of Things come to be in ſuch a con- 


"he; wich dition that there is no uſing it; as if 


che Land, the Land, or Tenement, which owes 
or Tene- the Service, or that for whoſe behoof 


em. it was eſtabliſhed, xy ropes periſh ; 


and it would be the 

Land or Tenement ſubſiſting, the Cauſe 

for which the Service was eſtabliſhed 

ſhould chance to ceaſe. Thus, for Ex- 

ample, if a Spring from whence the 

Nei DO has a Right to fetch Water, 
OL. I. 


Tit. 12. Sect. 6. 217 


to be dried up, he would loſe 
the Right of entring into the Ground 
where the Spring was. Burt if the 
Spring ſhould chance to flow again, 
even after the time appointed for 


iption, the Service would be re- 
As z and nothing could be im- 
puted to the perſon to whom the Ser- 
vice was due, for not having uſed it 
— ing the time that it could not have 
ns * | 


- 


88 jus non negligentia, aut 
culpa au: dag ru oy. porerant, 
his reftitueretur. m mihi o, cùm 
non iniqua viſa fit, ſuccurrendum his putavi, quod 
jus habuerunt, tunc cum primùm ea aqua perve- 
nire ad cos non potuit, id eis reſtitui placet. l. 24. 
1 Ser the fourth 
Article of this Section, and the Remagk made up- 


II. 

Services ceaſe likewiſe, when the . 2 
Maſter of the Land, or Tenement, 8 nn 
ſerves, or he that is Maſter of the Land, , :»» 
or Tenement, for which the Service Land: or 
was eſtabliſhed, becomes Proprictor of Temes 
both. For a Service ANY t on the 
Eſtate of another perſon the Right 
which the Maſter has over his own 
Eftate is not called a Serviced. 


* Servitutes prædiorum confunduntur, fi idem 


on it. 


 utriuſque predii dominus eſſe coperit. I. 1. 


pe am, — fibi ſervitutem de- 
. . 10. f. com. pred. Nulli enim res ſua ſervit. 
l. 26. F de ferus. ad. wrb, 5 

III. 


If the Proprietor of the Land, or Te- 3. If after 
nement, for which the Service was cſta- #** <7: 


bliſhed, acquires the Property, of © racy uf | 
Land, or Tenement, which ſerves, and af- 


Niere or 
gam 7 
terwards ſells it again without reſerving Lid 
the Service, it is ſold free. For the Service 3 
was annulled, by the Rule explained in ſer- 
the foregoing Article: and it is not re- 
eſtabliſhed to the prejudice of the new 
Purchaſer, on whom this Charge was 

not impoſed <. | 


© Si quis ædes quz ſuis ædibus ſervirent cum 


emiſſet, traditas ſibi accepit, oonfuſa ſublataque ſer- 


vitus eſt. Et ſi rurſus vendere vult, nominatim 
imponenda ſervitus eſt, alioquin liberæ veniunt. 
I. 30. de ſervu. _ 


If between the Land or Tenement 4. Hh 4 
that ſerves, and that to which the eee ow. 
vice is due, there be another Land or i, be 
Tenement, which hinders the uſe of the ras 

Ff Service, 
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be removed, as if the Houſe 
ween the two be demoliſhed, or if a 


be acquired thro” the Ground 


habere, invito te, ſed ſi intra tempus ſtatutum, 
rurſus depoſuerit zdificium ſuum vicinus, renaſce- 
tur tibi-yindicatio. 1. 6. F. ,t ſerv. vind. In ruſti- 
cis pracdiis impedit ſervſtutem medium predium, 
non ſervit. I. 7. G. 1. F. de ſerv. pred. raft. 
Ie have not ſet down in this Article that which the 


Lk 


word of the Law, intra ſtatutum tempus, ſeem to im- 
AM b. that this Right does not revive but when 


„. no Preſcription, For we ſe+ on the contrary, 
the Laws quoted on the firſt Article of this Seftion, K. 
Preſcription aft not to run againſt him who could 
uſe the Service, jus non negligentid, aut 
pi ſua amiſerat, uia ducere non poterat. 
altho' that be not the 
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of them to himſelf, 
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But if this Donee 


who was 


2 
Q 


b 
2 


third Purchaſer, who knew nothing of the Service of a 


| Draught of Water, and who had poſſeſſed the Ground 
during the time required for Preſcription, the perſon to 


hem the Strvite was due never having entered 


Proveffation for fwoing his Right, onght ir to revroe a 
r lod Paſir ofew þ long = time? And 
not we impure to the prrſin who ſhould claim the 


1 


when there is a ch 


N 


E 

: 
F 
dof 


Purcbefer of the Houſe ws vhe 


un Service, bis Neglelt in not taking the precantions necef- = 
for Se ey 


OL EE. 

The Services which conſiſt in ſome 6. Difirme 
Action on the part of thoſe to whom way: .- 
they are due, are loſt by Preſcription, f «- 
when the perſons to whom the Services — - 
are due ceaſe to make uſe of them. As a & $e- 


a Paſſage, and a Draught of Water, vice:. 
which loſt by — when 
the perſons to whom they are due ceaſe 

to paſs, or to draw Water. But the 
Services which conſiſt barely in fixi 

the State of the Places, in which no In- 
8 is to be made, ſuch as a Ser- 
vice of not a Building hi to 
hinder a Proſſ a Diſcharge che ” 
Water from off a neighbouring Houſe, 
are never loſt by Preſcription, except 
the State of 
the Places, which annuls the Service, 
and which laſts during the time limited 

for Preſcription as it the Proprietor of 

a Houſe which is ſubje& to a Service 
having raiſed it higher, has continued 
in Poſſeſſion of this Change, or if the 
Waers have been diſcharged another 
way. 


Hæc autem jura, ſimiliter ut ruſticorum quo- 
que prediorum, certo tempore non utendo, pere- 
unt: niſi quod hæc diffimilitudo eſt, non 
omnimodo pereunt non utendo, fed iti, fi vicinus 


ſunul libertatem uſucapiat: veluti fi zdes tuæ di- 


bus meis ſerviant, ne altius tollantur, ne luminibus 
mearum zdium officiatur, & ego per ſtatutum tem- 
pus, feneſtras meas præfixas vel obſtruxero: 
ita demùm jus meum amitto, fi tu per hoc tempus 
des tuas altiùs ſublatas habueris. Alioquin fi ni- 
hil novi feceris, retineo ſervitutem. Item, ſi tigni 
immiſſi des tum ſervitutem debent, & ego e- 
mero tignum, ita demùm amitto jus meum fi tu 
& per conſtitutum tempus ita is. Alioqnin, 
ſi nihil novi feceris, in jus ſuum permanet. 
. 6. . de vit. fred. . Si ego via quæ nobis 
per vicini fundum debebatur, uſus fucro, tu autem 
conſtituto tempore ceflaveris, an jus tuum amĩſe- 
ris? Et è contrario: fi vicinus, cui via per n 
trum fundum debebatur, per meam partem i&xrit, 
egerit, tuam partem i us non fuerit: an 


* 


* 
1 


* 
I f 


Of TransacTIOns. Tit. 19. Set. 1. 219 


eſt fundus inter ſocios regionibus: quod ad ſervi- 

ere 

atque fi ab initio duobus fundis debita fit: & fibi 

nw ng rang Wh ty ty rk fibi non 

| deperdit. J. 6. F. 1. quemadm. ſerv. am. 
VII. 


4. Nef. If the uſe of a Service is not perpe- 
un but by Intervals of ſome years, 
wry ſuch as a Service of a Paſſage for going 

to a Copſe, which one uſes only at the 
but inter- time they cut down the Wood, either 


ted by once in five or every ten years, 
— For after an other long Lene of Time, 
and only during the time neceſſary for 


on down and tranſporting the 
Wood 


the Preſcription againſt ſuch a 
Service is not acquired in the ordinary 
time of ten years, in the places where 
the time for Preſcription 1s limited to 
ten years; but the time ought to be 
fixed either to twenty years, or to more 
or fewer, according to the time limited 
for Preſcription, in the Places, and by 
the Cuftoms obſerved thercin, if there 
are any, and according to the Quality 
and Intervals of the Service, and other 
circumſtances 8. 


t Si alternis annis, vel menſibus quis aquam ha- 
beat, duplicato conſtituto tempore amittitur. Idem 
& de itinere cuſtoditur. l. Nee amm. 
Cum talis quæſtio in libris Sabinianis volveretur, 

| i 1 _ Ec _ ue ſuo, ut lice- 
ret ei vel per ſe, vel per ſuos homines, m 
vicini tranſitum facere, iterque habere 1 Hs. wg 
modo die per quinquennium, quatenus ei licentia 
eſſet in ſuam ſylvam inde tranſire, & arbores exci- 
dere, vel facere quidquid neceſſarium ei viſum fu- 
iſſet: & quæretretur, quando hujuſmodi ſervitus 
non utendo amittetetur ? Et quidam putarent, fi in 
primo vel ſecundo quinquennio per eam viam itum 
non eſſet, eandem ſervitutem penitus tolli, quaſi per 
biennium ea non utendo deperdita, ſingulo e quin- 
2 pro anno numerando: aliis autem aliam 

tentiam eligentibus, nobis placuit ita cauſam di- 

rimere, ut, quia jam per legem latam à nobis pro- 
m eſt, ne ſervitutes per biennium non uten- 
depereant, ſed per decem, vel ** annorum 
curricula : & in propoſita yr Fin quatuor 
quinquennia nec uno die, vel ipſe, vel homines e- 


Jus, eadem ſervitute uſi ſunt, tunc eam penitùs 
amitti, „ many orig e Qui enim in tam 
longo prolixoque ſpatio ſuum jus minime conſe- 


cutus eſt, ſera pcenitentia ad priſtinam ſervitutem 


reverti deſiderat. 1. wit. C. de ſervit. 


8. Com. If a Right of Service paſſes from one 
nuatim of Proprietor to another, the time of Pre- 
Preſcription ſcription which had run againſt the firſt 


— „ Proprietor, is joined to the time which 
arorter, has run againſt the ſecond, and Preſcrip- 


tion 1s acquired againſt him by theſe 
two dane join together Þ. * on 
the contrary, a ſecond Poſſeſſor acquires 
a Service by the Poſſeſſion of his Pre- 
—_ Tor pn to his own. | 
n | 


due, that is decreed to be fold i 


Tempus non eſt uſus praecedens fund) 
dominus cui | ag debetur, imputatur ei qui in 
ejus loco ſucceſſit. l. 18. F. 1. F. md. ſerv, 


am. 
IX. 


If the Eſtate which owes the Ser- 9. na 
vice is fold by a Decree of Court, the /“ 


Service is nevertheleſs preſerved; tor it , 


. 2 1 decree of 
is fold in the condition it is in. And Cast, the 
much more is the Service preſerved, if Services 

it is the Eſtate to which the Service is 7 


continue 


i $i fundus ſerviens, ved is cui ſervitus debetur 
publicaretur, utroque caſu durant ſervitutes, quia 
cum ſua conditione quiſque fundus publicarctur. 
1. 23. 2. F de ſervit. pred. ral. 
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Of TRANSACTIONS. 


lere are two forts of ways for Uſe of 
= 1 Wl terminating by mutual conſent Te 
E899) Law-Suirs, or for preventing“ 
them. The firſt is the way of an A 
reement between the Parties, who 
ttle either by themſelves, or by the 
Counſel and Aſſiſtance of their Friends, 
the Conditions of an Agreement, and 
who ſubmit themſelves to the ſaid con- 
ditions by a Treaty; and this is what is 
called a Tranſaction. The ſecond is the 
Award of Arbitrators, to whom the 
Parties refer their Differences by a Com- 
promiſe. So that Tranſactions and Com- 
promiſes are two Kinds of Covenants, 
the firſt of which ſhall be the ſubject 
matter of the preſent Title; and that 
of Compromiſes ſhall be explaincd in 
the following Title. oo. 


% 4 r 
5 
1 A . & eat 


| TECH L 
Of the Nature and Effect of Tra 
| a4 atftions. 


The CONTENTS. 


t. The Definition. 

2. Divers ways of tranſacting. 

3. Tranſ/aftions are limited to their ſub- 
ject matter. 

4. 4 Tranſaftion with one of the Parties 
intereſted, is of no prejudice to the 
others. | 


Ff 2 7. 1 
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r e e e. 
f Au ve,, : 
6. 4 Haakon concerning one Right, is mea mgabas only the diffs, THanſac- 
of ſatin ec to 5 Right der v. Cow a pe: 1 — b 
b ended 1 e Intention o 
| 1 e the Parties, woes = — i * 
b j fon or ion: or 
74 * nene 
g. Tranſulton with ine bur ſequence of what is expreſſed ; and they 
9. Tranſationt hatt the ee of 5. do not extend to Differences which the 
ments. | Partics never intended to comprehend | 


4 in Tours 
| L £ 4 1 de his tantirm, de 
1. The De- Tranſaftion i en Agreement be» | Nu e 
fimnaon. den two or more perſons, , who tus ad 255 89 is deſtamemtum per- 
or EE a Law: Sue, tiene $ caufis, cum Serke pacdo tranſe- 
al their Differences 15 W de l — eſſe A 
in manner whi 1 3d b þ 
on; and which every one of them pre- 2. L Tz 1 e 
fers to the r Gaining, joined | | 
with the danger of Loſing - 2 . a 
8 ncerts Cc 0 Or m1 A447 
N rank qua A Fe | or ti. Difference with ſeveral perſons, tranſafts ache 2 
morem litis. I. 2. C. . Litigiis jam motis & with one of them for what concerns . of the 
pendentibus, ſeu — movendis. 1. wir. C. him in particular; the Trümfhetion will 5% , 
bd (crore) rage fie. F +4: fes, be ve rde why his Right thould . 
mot bil. againſt the others; and why die te the 
| b den 2 them at Law, or . 
oh | t an end with them in another manner. 
2 going Thus he ro whom two Tuters are ac- 


V 
r * bs , 


—— odits 2 — 
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za: Sits 


W to the nature of the es countuble for one and The fame Admini- 
the divers -eeriietts which erte them. trition, may tranſact with one of them, 
Thus, he Who had ſome Pretenſion, er- for his part, and due the other. Thas, 
ther rde dem cdtegecher by a HEA. the Croditor of a 
action, or obtains a part ef what be the Legatee 
o huh Fe kis Dag 
of whom a Dem e of a Sum 
of Money, either hes or gives his Heir, or Gorbxermon, for What falls 
er hanged Eicher of do his Share to pays. 
the Whole, or of a part öf it. Thus «© Neque patio, nequetra © 
he who was in diſpute Kerk a Warran- 2 ere e dur meren 0 
7 A Service, Or Other hr either | feparatim -communiiterye- gefferant, 
05 himſelf bo we 8 Himſelf Tel gerere nt. Cum iꝑitur tres curgtores 


. Sbg. 
Sentence, either gets it to be reformed, F & un. &. rat. uit. 


Parties tranſact on the conditions to V. 

which they are willing to agree, ac- If 3 tranſucts ; A Tran: 
cording to the gene Rules of Con- it with one-whom he. believes to be his zie with 
tracts b. adverſe Party, but is not, the ſaid Tranſ- ©" 


Franſictio nullo dato, vel retento, fi promiſ⸗- 
ſo, minimè procedit. . 38. C. de tranſ. Ut 
tem bonorum ſuſciperet, & ·à lite Geest Fs. 
cod. Nihil ita*fidei congrult humitie, quim ea 
— . — cuſtodiri. {. 20. cod. toto Tir. ff. C 
| f. 
s hat is ſajd in bis ry vie bub dum, Cd traki. 
that it is no-Tranſattion, where une der nat give, ur 
e . thing. ith) rel * 
Arict liter 2 


. for prone Nek diſcharged * 
of this Suit, altho” there be nothing nirheri given, or 
promiſed, or retained on either ſide. 


action will have no effect. Thus, for than the 


Inſtance, if a Creditor to an Inheri- 


I Adverſary. 


tance, tranlaCts with one whom he took. 


to be Heir, but who was not, this 


Tranſaction will bewithant 
with regard to the Ureditor, and. alſo 


with .regard to the true Heir e. Por 


the true Heir could not: be hound hy 


ber the deed of another ꝓerſon,; and the 


. Creditor was under no Obligation on 


his part to che Heir, with whom he 
did not treat, and for whomhe might 


perhaps 


have leſs conſideration, than for 
the perſon whom he e to be Heir. 


1 


rt Ln dere non 


cum co iple 
rr 22 


VI. 
6.4 Tranſ- If be who had tranſacted concerning 
_ con- Right which he had in his own per- 


night i of we n, *. — aſterwards a like Right 


to another, che Tranſ- 
* De en be of no judice to this 


ther r ſecond Ri br. 'Thus, * Example, if 
of the like r full Age h 3 


3 OTE er 
r Shave of his Father's Eftate that fell to 


him, and he fucceeds afterwards to his 


Brother, to whom the ſame Tutor was 
likewiſe accountable for his Share of his 


Of Taaxs actions 


Tit. 13. Seck. 2. 


Obligatign is only an Acceſſory to chat 
of the principal Debtor b. 


Si fidejuffor confentus & condemnatus full +, 
mox reus rranſegifſer cum eo, cui erat ti e ufo 
condemnatus, rranfatio valet quæritur. Et po 

, quali omni causd & adverſus reum, & 24- 
verſus kdgufforem diſſoluta. Si tamen iple fide- 
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juuſſor condemnatus tranſegit, tranſictione non po- 


remit rem judicatam. 4. 7. §. 1. F. de tray; 


© Us 
Tranſactions have a force equal tothe 9. Pan 
IS of Things adjudged, becauſe adtim hare 


ey are in the place of a Judgment, . wer 
which is ſo much the ſtronger, becauſe 4 ko 
the Parties have conſented to it; and 
becauſe the Engagement which delivers 
the Parties from a Law-Suit is altoge- 
ther favourable i. 


Non minorem auctoritater tranſictionum 
Jam rerum judicatarum eſſe, recta ratione pla- 
l. 20. C. de tranſ. Propter timorem litis, 
tranſactione i ta, pecuuia rectè cauta intel i- 
gitur. J. 2. C. cod. l. 65. F. 1. F. de cond, ind. 


1 EEE — 


En. I 


Father's Eſtate, this Tranſaction will 


not e the ſame Queſtions which it 


a uſted as to 2. 
Cubſiſtiag, with x to the other: 


Aod hw Grow Ioght reagins whole | 


and entire i. 


"i ain at is dene al- 
hs ſue egerat, & tranſegerat adverſus 


F n fa Nan 


VII. 

7. 4Tranſ- We may add to a Tranſaction the 
action with Stipulation of a Pei 
rn gs Party who faik to perform it. And in 
Penalty. * caſe the Non performance of what 
chas been agreed. on, gives a right to ex- 

abt the Penalty, according 1 8 A- 
he ile of of 


ent has been made, 
Ee Ralls exphined A 
Covenantss 


rm is ,trapſaftianis cauſa is yl impletis, 

yn * agel. "tan, N 8. 45 he 

um, uct, 7. e 
120125 Seen fort and fl 

de til Section of Cavenants. 


VIII. 

8. Tranſac- The Creditor who tranſafts with the 
tn with Surety of his Debtor, may diſcharge 
ed * 82 and the Tranſaction 
be of no prejudice to him, with 

to the Mehtor. But if it is with 
the Debror himſelf, that he has tranſ- 
a&ted, the Surety Will likewiſe have the 
benefit of the ranſaction, becauſe his 


Portion, from 


againft the 


Wore 


h Articles of no 


Of the Diſſolution of Tranſaftions, 
aud of Nullities in them. 


The CONTENTS. 


Fraud in a Tranſafion makes it null. 

Error has the ſame effect. 

If the Tranſattion derogates from a 
Right, of which the Title is un- 
known. 

IV hen a Tranſattion is founded on forg- 
ed Writings 

Of Damage ſu 7g Fered by Tranſaflions. 

. A Tranſaion made to colour an un- 

lawful Contratt. | 

A Tranſaction concerning a Lace gur, 

in which Judgment has becu given, 


altho the Parties know nothing of 
tt, 


wm 


: | 
THE Tranſactions in which one of Hand 
the Parties contracting has been a Trarſact- 

enga ed by the Fraud of the other, have en # 
det. Thus he who by a Tranſac- 
tion relinquiſhes a Right which he was 
not able to maintain, for want of a 
Title which his Adverſary concealed, 
would be reſtored to his Right, if this 
Truth ſhould come to light. And it 
uould be the ſame ching With an Heir 
who ihad tranſacted with his Co-Heir, 
who had 1 #9 concealed from 
him. the true ſtate of rhe, Inheritance. 


Si per ſe vel per alium ſubtrafts aun 
| + 8 885 quibus 


bel, If he who had acquired a Right by 


_ the ſame cf 
fell. 


J. 19. C. de 


uni | 


non tam A | im decipitur. J. g. . 2. F. 
cod. V. J. 1. md. bee fy 


II. 


a Teſtament which he knew nothi 
of, derogates from this Right by a Tra 


If a Tranſaction —.— 
true ones, and the forget be diſcovered 
afterwards, he who complains of it ma 
procure the Tranſaction to be ann 

all that has been res 
foundation. But if 


e on the 


action with the Executor, the ſaid Tranſ- | 12 
action will be withour effekt, when the Þ* he orher changes made, "except ſuch 
Teſtament comes to appear; and that neun De oocahones e diſcove- 


even altho' the Executor had known 


nothing of it. Th 
the 3. Hack to an 


for Example, if 
ate tranſacts, and 
ys a Debt which had been remitted 
by the Teſtament ; if a Legatee, or a 
Truſtee tranſacts about a Right which 
was regulated by a Codicil, wo may 
the Tranſaction to be repealed. For 
To Teſtament, or the Codicil, was a 
Title common to the Parties, and it 
ought not to loſe its effect by a Tranſ- 


action which was only a conſequence of 


the Ignorance of this Truth b. 


Cum 2 - 1 facta 
eſſet, & poſtea codicilli ti ſunt. Quæro an 

uanto os EX M conſecuta I de- 
fun fucrit, quim pro parte ſua eſt : id ex fidei- 
commiſſi cauſa conſequi debeat? Reſpondi debere. 
I. 3. f. 1. F. de tranſ. Si poſtea codicilli proferun- 
tur, non improbè mihi ducturus videtur, de eo 
dumtaxat ſe cogitaſſe, quod illarum tabularum, 

uas tunc noverat ſcriptura contineretur, I. 12. in 


cod, De his controverſiis quæ ex teſtamento 


proficiſcuntur, neque mo neque exquiri veritas 
aliter poteſt, quam inſpectis, cognitiſque verbis 
teſtamenti. J. 6. eod. | 


TH. 


y if the If he whob a Tranſaction derogates 


Trasſattios from a Right fallen to him by a 


derogates 
from 4 


Right, of 
which the 


itle 
which he knew nothing of, but which 
was not concealed from him by his adverſe 
Party, comes afterwards to recover the 


Title is un- ſaid Title, the Tranſaction may either 


known. 


relating to one of the 


ſubſiſt, or be annulled, according to the 


circumſtances. Thus in the caſe of the 
foregoing Article it is annulled. Thus 
on the contrary, if it was a general 
Tranſaction concerning all the Affairs 
which the Parties might have with one 
another, the Writings newly diſcovered 
ifferences, 
which neither of the Parties knew an 

thing of, would not change any thing 
in the Tranſaction, the Intention of the 
Parties having been to compenſate, and 


fraud in the Tranſaction. 


ry of the Truth which had. remained 


in the dark becauſe of the forged Writ- 


- © $i de falfis inſtrumentis tranſactiones, vel pac- 
tiones initæ fucrint, quamvis jus jurandum de his 
interpolitum fit, etiam ciyiliter falſo revelato, cas 
retractari præcipimus: ita demum ut, fi de pluri- 
bus caulis, vel capitulis exdem pactiones, ſeu tranſ- 
actiones initæ fucrint ; illa tantummodo cauſa vet 
retractetur, quæ ex 


Be aliis capitulis firmis manenti- 
bus, J. pew. C. de tranf. v. tit. C. þ ex falſ. inſt 


V. 


v II's 4 
© Þ 2 


on forged Writings, Which 8 


forged Writi ö 
they would ſubſiſt. And there — 


falſo inſtrumento compo- - 


4. When 4 
for TranſaQion 

abt - 
om forged 
3 Writings. 
lated on that 


„ 


ze Tranſaction 
contained other Points, which had no 


Tianſactions are not annulled by the ;. of D. 
Damage which one of the contracting mage Fa 
ach- 


Parties ſuffers, in giving more than he / 


really owes, or receiving leſs than what 7'*% 


is due to him. Unleſs there were ſome 


For theſe 
forts of Loſſes are compenſated with 
the Advantage of putting an end to a 
Law-Suit, and prev. _ the uncer- 
tainty of the Event. And it is for the 
Publick Good, not to annul Tranſacti- 
ons on pretence of Damages ſuffered by 
one of the Parties; which Practice 
would ſoon 
would multiply Law-Suits -. 


* Heres ejus, qui poſt mortem ſuam rogatus 
erat univerſam hxreditatem reſtituere, minimam 
quantitatem, quam ſolam in bonis fuiſſe dicebat, 
his quibus fideicommiſſum debebatur, reſtituit. 
Poſtea, repertis inſtrumentis, a it quadruplo 
amplius in hæreditate fuiſſe: quæſitum eſt an in re- 
liquum, fideicommiſſi nomine, conveniri poſſit? 
reſpondit, ſecundum ea quæ tur, ſi non 


ow too common, and 


proponeren 
tranſactum eſſet, poſſe. J. 78. F. Alt. f. ad Trebell. 


We muſt not extend this Law ſo far, as to take it in a 
ſenſe contrary to what has been ſaid in the firſt Article. 
For if this Heir or Executor had been wrt 4 

Fraud, he could not take any advantage of . Tar. 


: action. 


By the Ordinance of Charles IX. F 1560, Damage 


alone, without Fraud or Force, is not ſufficient to diſſolve 


Tranſattions. 


VI. 


Ie nn TY), Aer. 
2 8 8 VO GTA n. 
Te \ Ka ha ON un 


The Tranſactions 8 made on- 6. 4 Tran/- 


ly to colour an Illegal Act, and to make achon made 
another kind of Contract which is e e an 


prohibited by ſome Law, to paſs under ame- 
the Name and Appearance of a Tranſ- 9 


action, 


to extinguiſh all ſorts of Pretenſions e. 


© Sub prætextu ſpecierum poſt repertarum, 
- nerali tranſactione, finita reſcindi prohibent — 
I. 29. C. de tranſ. l. 19. eod. v. I. 3 1. F. de jurejur. 
| * 1. C. de reb. cred. & jurejur, | 
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* 


74 Thanſs ven in 
ation cas Law-Suit, without the know of 
4. the Parties, they ree it by a Tran 
a which Won; the Tran ion will übt. if 
= there lies an Appeal from the Sentence. 
For ſince the Law-Suit may till be 

legs the Continued, the Event remains uncertain. 
But if there lies no Appeal from the 
know no- Sentence, as if the Matter has been de- 
alu F u. cided by a final Ju t from which 
there lies no Ned the 288 

Vould be null. For there was no lo 


ties tranſacted only — they preſup- 
poſed that the Matter in diſpute was 
not decided, and that neither of them 
had acquired his Right. So that this 
Error, _—_— the Authority of 
'Things Adj —_ makes that * 
has been Judicially determined, to be 
referred to a Conſent, which he who 
= deſiſted from his Right would not 
ve given, had it not been that he be- 
ere himſelf to be in a 
he was not s. 


* Poſt eſt 
rem judicaam cue Dr 

Da ee lit, 7 5 _— 

F. 4 traxfath. 


pr GR fieri poteſt. 
oft rem judicatam tranſactio valet, f1 vel ”= 
tio interceſſerit, vel appellare potueris. J. 7. F. eod. 
Si cauſa cognita prolata ſententia ſicut jure tradi- 
tum eſt _— vel in integrum reſtitutionis 
flemnitate ſuſpanſa non cſt, ſuper judicato fruſtrd 
& pl non eſt apinionis incertæ. 1.32. C. detranf. 
rem judicatam quis tranſqgit, & ſalverit, 
repetere poterit idcired? quia placuit tranſactionem 
nullius efſe momenti. Hoc enim Imperator Anto- 
ninus cum Divo patre ſuo reſcripſit. I. 23. L 
4 cond. ind. ergo ſi appellatum? vel 
ſum incertum- fir, an judicatum fit, vel an ate 
tia valeat ? * of 2+ kD Firm Toh 
Tunc enim reſcriptis locum eſſe credendum eſt, 
cum de ſententia indubitata, quee nale remadio at- 
tentari poteſt, tranſigitur, 4. f. in 8 


any Law-Suit g, and the Par- | 


PROMI SES, Tir. 13 


eee et 


. TL E xv. 
of COMPROMISES. 
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tho' there 8 Dk appointed 1 ty. 


for decidin 


dies cannot oblige the other to plead be- 
ſore any other Paget 

that it ſhould be Bag the two Par- 
ties to agree to make choice of other 
perſons to be their Judges. And thoſe 
who being deſirous to * up their 
Differences cannot agree among them- 
ſelves as to the conditions of their Ac- 
commodarion, may refer the matter to 
Arbitrators, who are fo called, becauſe 
the perſons — chuſe them give them 
power to arbitrate, and to regulate what 
ſhall feem uſt = reafonable to them, 


for Sear rave = Differcnces of which 


they are made Judges*. 


. 
Compromiſe, of which ment id made u the Title, 
with may can Ru „ en it 1s referred to make ay 


yet it 5 natural 


A "TENCCS, and Comprom:- 
that one of > he contending Pur- 


8 thaag. See the eleventh Article f 
third of Kl and the cleventh 


Article of the — Section of Partnerſhip. Ar- 
bitrarum genera funt duo. Unum ejuſmodi, ut 
five m fit, five iniquum, parere debeamus: 
quod obſervatur, cùm ex compromiſſo ad arbitrium 
itum eſt. Alterum ejuſmodi, ut ad boni viri ar- 
bitrium redigi debeat, etſi nominatim per ſora fit 


JRun cujus arbitratu fiat J. 76. F. pro 


the Ordinanct of Francis II. in the year 1560, 
21 by that of Moulins, Art. $3. the Parties who 
are at variance tegetber. about the Partition of an E- 


fate fallen to the next Kin, about making up the 
| Accounts of 4 Guardianſhip, ang ether Admanſtr ations, 
| Reflitution of & Dowry, and Fanture, are obliged to 


name for Arbutrazars, Relations, Friends, or Net 


r obey 
are to be compelled by the Fudge. 


15 Or dance of 1560 ed the Lag thing a> 


8 wah re diffirence. — a #4 
heir Tra = a ts | Age vertue of the ſame Ordinance, 
Arbntrators lie to the 


= 3 2 22 Ordinance of 1673, in the 
Tile of n Ar. 9. and the follow Aviicleg, 


the Eo-Partners are obliged to ſubmit their differences to 


the deciſion of Arbutrators, 


The Covenant by Which 3 
are named, is called a Compromiſe, be- 


cauſe they who name the Arbitrators 


promile reciprocally to one another to 
execute whatever ſhall be arbitrated; 
and the Judgment pronounced by the 
Arbitrators, 5 called an Award. 


The Authority of Awards is founded The abe 
on the Will of thoſe who have named — of 4s 
the Arbitrators. For it is this Wil“ 


which 
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i nk do that wake n e 
to execute what ſhall be arbi- 
frated by the Perſons whom they have 
choſen to be their Judges. — 
= — cannot be the Brat, Sk 
of Sentences 
who have e n to } - * 
aw Jud . — and 
beg the Parties who chuſe Arbi- 
85 pF not diveſt themſelves of the 
Right of getting that which has been 
wrongfully arbitrated to be reformed; 
the perſons therefore who make the Re- 
ference do not oblige themſelves abſo- 
lutely to execute what ſhall be awarded; 


but they themſelves only either 
to abide by the Award, or to a certain 


her which the Contravener ſhall be 

W. e 1 
Time given t is even nec : 
ro the Arbi- Compromiſes, to fix a time Min 


aue e which the Arbitrators ſhall pronounce 
e their Award. For on one hand, a de- 


ward, lay is neceſſ: hunch hg the Ar- 
bitrators, a ng the as 3 in a 
condition of being N raked; and on 
the other hand, this time ought to be 
limited, becauſe it would not be juſt 
that it ſnould be in the power either of 
the Arbitrators, or Parties, to put off 
the Final Deciſion for ever. So that 
the Power of Arbitrators determines at 
the time limited by the Compromiſe. 


. 


Of the nature of Compromiſes, and 
| of their Effect. 4 


The CONTENTS. 


1. Definition of a Compromiſe. 


2. The manner of proceeding in Compro- 
. 


3. The Compromiſe obliges only to the 
„„ 


4. 4 Compromiſe is either general or ou 
ticular. 


5. The Compromiſe ends when the time li- 
mited for it expires. 


6. If the Compromiſe is at an end by the 
death of one of the Parties. 


7. One cannot compromiſe Accuſations of 
Crimes. 


8. Nor a Cauſe, in which the State, 'or 
Honour of a perſon is ares Pied 


; 
1. Definition N romiſe is a Covenant by 
of Gm. 0 perſons who have a Law- 
uit, or Difference with one another, 
3 


re ſit diſputatio, licet 


. AW: S. - Book I. 


aye Fir 0 re th mare cal, Ty 


bound to pay to the other, who is wil 
ling to r 


11 11 
finibus orta eſt, & arbiter electus cft, ut arbitratu 
ejus res terminetur. Ipſe ſententiam dixit ti- 
bus partibus, 6 no et, 
an fi ex parte Caſtelliani itum non eſſet 

compromitſo commilla eſt? Reſpondi fi 


eſſet — 
. — 44. F 


de Ex com iſſo — non 
| ern 

The Parties who have put their Dif- 2. Ihe mn 
ferences in Compromiſe, declare their * f 1 
Pretenſions, and prove them, as the me- 
thod is in a Court of juſtice, by pro- . 
ducing Writings and Evi ob- 
ſerving in this the order which they a- 
gree on o mutual conſent, or which 
Fo Wah by the Arbitrators®. 


m ad ſimilitudinem judiciorum 
eee * 
recep. l. 14. 8 C. de jd. 

III. 


The Effect of the Compromiſe, is to; „ TheCom- 
oblige him who ſhall refule to . Fee 
the Award to pay the Penalty <. 3 2 1 


Ex compromiſſo placet exceptionem non naſei, 
ſed pœnæ petitionem. . e then 


IV. 
We may compromiſe either in gene- 4 A- 


ral all Differences, or only ſome of them Promiſe 1 


in particular. And the power of the 7 4 


Arbitrators is limited to what is ex lain- j,, 1 
ed in the Compromiſe d. et 


* Plenum compromiſſum appellatur, de re- 
bus omnibus controverſiiſve A Nam 
ad omnes controverſias pertinet. Sed ſi forte de una 


1 o compromiſſo actum fit, 
tamen ex cæteris cauſs actiones ſupereſſe. Id enim 


venit in compromiſſum, de quo actum eſt, ut ve- 
niret. I. 21. F. 6. F. 9 


v. 
The Compromiſe, and the Power 5. 7. 

which it gives to Arbitrators ends, when 3 

the time which it preſcribed is expired, ” e 


altho' the Award has not been pro- a en . 
nounced e. 


* ultra diem compromiſſo comprehenſum j zu- 
_ ſententia nulla eſt. J. 1. C. de recept. 


VI. 
The Compromiſe expires likewiſe by 6. I he 


the death of one of the Parties, and Compromiſe 


does i an end 


F Courxouisks. Tit. 14. Séct. 2. 225. 


h the does not oblige the Survivor to the 
of one of the Heirs, or Executors of the other, nor 
Far. thoſe Heirs, or Executors, to the Sur- 


vivor; unleſs it have been otherwiſe ſet- 


tled by the Compromiſe i. 


f $i hæredis mentio, vel cæterorum facta in com- 
omiſſo non fuerit, morte ſolvetur compromilſ- 


Lum. I. 27. f. 1. f wage > . 
© © The Engagement of the Compromiſe A 
N con{-deration which one 72 Partie; may 


chance to have for the other ; whith conſideration does 
net paſs to thei Heirs, or Executors. 


VII. 


3. o Arbitrators having no other Power 
not com- than that which the Parties can give 
a th them, we cannot put to Arbitration 
e. certain Cauſes, which the Laws, and 
Good Manners do not ſuffer to be ex- 

poſed to any other event, beſides that 

which the Natural Authority of Juſtice 

ves them, and which we cannot bring 

| re other Judpes than thoſe who are 
cloathed with Publick Authority. Thus 

we cannot compromiſe Accuſations of 
Crimes, ſuch as Murder, Robbery, Sa- 

crilege, Adultery, Forgery, and others 

of the like natures. For on one ſide, 

the Publick Intereſt is concerned in 


| theſe ſorts of Caufes, which makes the 


King's Advocate, or Attorney General, 
a Party in them, whoſe Funttion is to 
ſue for Vengeance of a Publick Crime, 
without regard to what paſſes between 
the Parties: And on the other ſide, the 
Party accuſed can neither defend his 
Honour, nor his Innocence, which is 


attacked in publick, but in publick, 
and before the Judges who exerciſe the 


Miniſtry of Juſtice : and it would be 
contrary to Good Manners, and more- 
over uſeleſs for him to ſubmit volunta- 
rily to juſtify his-Innocency before Ar- 


bitrators, Who 1 no ſhare in the 


Adminiſtration of Juſtice, could neither 
juſtify, nor condemn him. 


 Julianus indiſtinctè ſcribir, a per errorem de 


famoſo delicto ad arbitrum itum eſt, vel de ea re 
de qua publicum judicium fit conſtiturum, veluti 
de adulteriis, ſicariis, & ſimilibus: vetare debet 


prætor ſententiam dicere, nec dare dictæ executio- 


nem. l. 38.4.6. F. de . See the followi 
ow * 7 recep ing 


VIII. 


g. Nv « Neither can we compromiſe Cauſes 
Cauſe, in Which relate to the State of Perſons h. 
which the As if the queſtion were to know whe- 
var aki ther one is Legitimate, or a Baſtard, 
perſouis con- Whether one is a Profeſſed Monk, or 
_ cerned. not, whether a Gentleman or a Plebei- 

an. Nor can fuch Cauſes be put to 

Arbitration, the conſequence whereof 
may intereſt our Honour, or 1 


7 


in ſuch a ſort, that Good Manners do 


Vo I. I. 


not allow us to compromiſe their E. 


vent, nor to chuſe Judges tor deciding 
them. | 


> De liberali cauſa compromiffa facto, rectò non 
compelletur arbiter ſententiam dicere : quia favor 
libertatis eſt, ut majores judices habere debeat. 
yet a l. wit. C. ub cauſ. ftr. agt 


SECT. II. 


Of the Power and Engagement of 


Arbitrators ; and cho may be an 
Arbitrator, and who not. 


The CONTENTS. 


1. The Arbitrators ought to give their 
Award within the time limited by 
| the Compromiſe. 
2. Power to the Arbitrators to prorogue 
the time. ; : 
3. Delay for inſtructing the Cauſe. 
4. Arbitrators cannot change ther A.- 
Ward. | 
ſ. Arbitrators cannot iudge, unleſs they 
are all together. | 
6. The Power of the Arbitrators is regu- 
lated by the Compromiſe. | 
Who may be Arbitrators, and who 
not. | 
8. Nonen cannot be Arbitrator. 


1. | 
HE Arbitrators ought to give 1. Ne A. 
their Award within the time li- brate: 
mited by the Compromiſe, and it would 9g d 
be null, if it were given after the ſaid = Ow 
time is expired. For their Power is hin the 
then at an end, and they are no longer nel 


* 


Arbitrators . / 
| | Prom ſe. 
* Si ultra diem compromiſſo comprehenſum ju- 
dicatum eſt, ſententia nulla eſt. J. 1. C. de recept. 


II. 

The Parties may give power to the 2. Po. 
Arbitrators to prolong the time; and rhe Ar 
in this caſe their Power laſts during the 77479 #- 
time of the Prorogation b. 2 

5 | me. 


b Hxc clauſula, diem compromiſſi proferre, nullam 


aliam dat arbitro facultatem, quam diem proro- 
gandi. I. 25. F. 1. F. de recept. I. 32. F. ult. eod. 


Arbiter ita ſumptus ex compromiſſo, ut & diem 
proferre poſſit hoc quidem facere poteſt. J. 33. cod. 


III. | 


If the Compromiſe regulates a cer- 3. Dei 
tain time for inſtructing the Cauſe which fo inttudi- 
the Arbitrators are to decide, they can- 2 
not give their Award till the ſaid timm 
1 3 
| Gg | * Ajbiter 


by the Com- 


— 


N G 
„ T 2 nn a — 
po 4 va * - 4 ww " *; 2%; "4 Is - 4 þ > F 6h 2 25 LEE Pee *. n - * - * * Dy 
" at N 1 0 * 1 : marco cons , . =, * 
1 4 S ris 3 * as os ER . 25. CM 2 7 ct 4 * _ e ee TT hd * * 
i ee le EE ee oa ” 
R x D c 1 e ES 
47 : 2 4 
q Re Bs - 


Moe = th 
N 


es. = br 
. IDE" HEY — 
T 


ol 
: 
" 
= 
= 
o 
- 
o 
> 
Fo 
, 
= oy 
\ 1 
9 
4 
To 
wu 
LY 2 
1 
2 12 
3 
R 4 
1 
n , 
„ Mi 
_ —2 
4 4 
= 
— 
* 
N 
4 1 
or "a 
' uy 
1 
3 
7% 
TY 
4 
wh 
K 
"8 
þ$ 
E 
5 
7 
o of 
3 
„ VE! 
* N 1 
12 
o = 1 
” © $$: 
ns 7 
L kX 
£ & 
n - "1 . 
2 
r 
1 
2 
* 2 * 
% 8 
1 
A 
. 
$i 
: + 
15 110 
( . 
4 
ENS 
: 7 
5 
. 
NF 2 o 
S of 
EE 
Re: 
FS. 5 45 
Pp $ 
Z 4 
or 47 
3 
ect! 
* 
* 4 
2 
* 4 
1777 
28 
: 
31 x ; 
5 5 * wy 
1 . 
#4 
72 K 
4 -{ 
2: El 
A 4 * 
& + oF 
+47 n 
_ * 12 2 
4 
* 3 
_ 
1 | 
* I 
N 3 . 
CERT o 
* 3 
\ * 
7 eo 
5 4 Fi 
it 
' 2B 
% 1 
<& [44 
74% 
I 
% 
3 
5 
N 
4 6 
i 


2 
o 
oF. 
iN 
7 
£5 
1 
1 
Ice 
24 
3. 2 
1 
1 
* 
5 
* 2 
* 1 
4 D 
q 
n a 
+ > 
SM 
78 
* * 
* * 
#87 
1 
* op 
— 
7 2 
1 bv oy 
= 
> 
Fay 4 
ww 2 N. 
. 
1 
2 
4 1 
1% : 
« F 
7 4 
1 
D 
* OE 
\* 58 
_ 
© * he 
+ ,-M 
i % x 
1 
5 
= + $ 4 
r 
8 5 82 
{ i Mk 
. 4 8 
_—: 
__ 6 
U 55 N 2 
7; 
* 3 * 1 
— __—- - 
WW... 
RT 8 
21 "5 
© -L EY, , 
— [3.546 8. 
h 1 
„ V4 er 5 
1 _ LEE Fr 
ES... 
4 >: 1 Sx 
8 "SED 
7 4 
6 . | 
+ £ 2 F 
bob 2 © = * 
—_— 7 
ß 7% B 
v4 
OE: - 
al E 
_ 
OTIS 
1 
ESD 
LT 
* 
* 2 Y 
1 1 l 
3* r 
n 
9 i WES. 
is WY 
— 
= 7 F 1 7k 
2 9 * * 
r 
| TX: 
- 
» #Þ.; $ 
IS 
_— > -. 
=— 
4 
ol . 
5 5 
3 
i 1 
3 
1 
as - 
1 1 
5 i 
. 4 
. * 
bs 2 
* 4 { 
5 ; 
7» I 
D 
9 
7 1 
* 3 
8 4 
1 
T4 * 
11 
1 
.* 
1 
4 1 
_ 
1 
42-4 5 . 
1 * 
_ 7 
- * 1 
2 $ 
1 
28 
+8 
.- I 
1 
ww 
: 4 
* pf w * 4 
4» 2% 5 
Fe I 
7. 5 
+ $3 
* . 
= * 8 
*7 42 2 
CO” * 
* 
2 5 
1 
& J 
1 
: 
SF; 
Vs 
__ 
9 
$352 
. 
5 27 
* 4&4 5 
»I 
> 4 
3 "ky 
N * "WY 
7 3 
+ $83 
- 1 
. 17 
1 
3 3s . 34 
1 
\ 3 
1 
7 7 
C * 
R 7 3 
„ 
3 
2 Fe 
7 5 
_— 
\ 22M 
; * 
4 4 
iF * 
= 
- 
3 : + 
+5 © 238 
<Y 9 
19 
£7 . 4 
oi 
P q * 4 
Fa \ LA 
1 
5 b 
n 
7 81 7 
* „ 
1 
1 
999 
3 ,* 
b 
4 7 
% 5 
ND 5 * 
1 L 
12 1 
* 4 
* 9 
q $38 
1979 
FC 91 
7 1 
bl ; 
/4 . 
* 7 
4 4 
+ "72 
7 4 £8 
SL 
n 
"1 * 
1 
15 
| . 
19 
"Tt 
&& + *'Þ 
2 ; 
2 
$114 
y 
4 : 
* 
N 
1 
: 
: 
6 N 


—— - Ss 
N hk. K ws 
N * = x” 
— — — — 


> — — — — 
— . ] ˙·» » 2 


7 
2 2 * 
* 0 "I KD 


226 The CIVIL LAW, &c. Booth 


* Arbiter ita ſumptus ex compromi ig, ut & K. 
teſt, J. 33. F. de reepe. 


IV. * 
4. . The Arbitrators having: once given 
nde n their Award, they cannot retract E 
2 
yo to give an Award, and when is 
done, their power is at an end. But 


their power is not at an end by an In- 


terlocutory Sentence, on an Incident in 
the Cauſe, and they may give different 
Interlocutory Sentences, on ſuch Inci- 
dents, as often as occafion:requires®. 


8 . — cone 
rigere eam non poteſt. I. 20. F. 4 recet. Viden- 
dum erit an mutare ſententiam poſſit. Et alias 
quidem eff agitatum, 6 arbiter juſſit dari, mox ve- 
tuit: utrùm eo quod juſſit, an es quod vetuit, ſtari 
debeat. Et Sabinus quidem putavit Caſſi- 


us ſententiam i ſui bene , & ait, Sa- 


1 de ea ſenſiſſe 1 qua 1 4 

niat, de tione * ut puta fi j i- 

tigatores Akadbe adefls, mox Idibus jubeat. Nam 

mutare eum diem poſſe. Caterum fi-condemna- 
vit, vel abſolvit, dum arbiter eſſe deſierit, mutare 
(ſe) ſententiam non poſſe. I. 19. $, alt. cod. 


Fe V. 
5. Arbi- Tf there are ſeveral Arbitrators nam- 
craters can ed. by the Compromiſe, they cannot 
== ive their Award unleſs they all ſee the 


are all 26. Proceſs, and ſive judgment of it 75 | 


ether, ther. And altho' the greater 
his given the Award in * one 
who was named with the ot 
the Award would be null, becauſe the 
abſent perſon ought to have been one 
of the Judges, and had he been pre- 
ſent, he might have been able by his 
Reaſoning, to bring the other Arbitra- 
tors over to his Opinion. 


* Si plures ſunt qui arbitrium receperunt, nemo 
unus cogendus —— dicere, ſed aut om- 
nes, aut nullus. J. 17. F. 2. F. de recep, 

Celſus libro ſecundo Digeſtorum ſcribit, ſi in 
tres fuerit compromiſſum ſufficere quidem duorum 
conſenſum, ſi præſens fuerit & tertius. Alioquin 
abſente eo, licet duo oonſentiant, arbitrium non 
valere ; quia in plures fuit compromiſſum, & po- 
tuir præſentia ejus trahere eos in ſententiam: 


yy 
ſicurl tridus zuliebe Ale ad dg 0 d, 


abſente tertio judicaverint, nihil valet: quia id de- 
mum quod major pars judicivit, ratum eſt, cam 
& omnes judicaſſe palam eft. d. 17. F. alt. & 
J. 18. cod, | | | 


6. The The Arbitrators cam judge of nothing 
Nog 8 that 2 is — to 
*e 4% their Judgment the npromiſe, 
— th and they Bok oblerve the Condon 
che Com- Which are there preſcribed and if they 
promiſe. judge otherwiſe, their Award is null. 


arbiter poterit, nec in qua re 


qua . et, Ss 
mite aft. 32. & 15. f 5 


Women, who becauſe of their Sex g. omen 


cannot be are like wiſe inoapa - camer br 
ble of being named, Arbitrators by 22 
Compromiſe h; altho' they may exereiſe 
the Function of ſkilful Perſons, as to 
things within their knowledge, in any 
Art or Profeſhon in which they are 
ſkilled. For this Function is not of the 
ſame Quality with that of a Judge. 
ö 
— — — 
nis conſtitute, in ſt arbitriuni ſuſeeperint, vel: ſi 
Rn ns fo ror ror 

| wor 
—— Deren 
eee . adverſus juſtos earum contemptores 

I. wlt. C. de recepr. | FA f 


3.1 £64 xv 
Of PROXIES, MAN- 
DATES, and COM- 
MISSIONS. 


b ſence, Indiſpoſſtion, and many 2. orig 


be pee from looking af. e, 
bin ons from looking a * 
ter their own Aae, and in theſe eaſes acer. 
he who cannot act himſelf, chuſes a per- nim. 
ſon whom he impowers to do what he 
would do himſelf, if he were preſent. 
Thus, thoſe who have 8 to 
be tranſafted; and cannot preſent 
themſelves, ſuch: as a Sale, a Partner- 
ſhip, a Franſaction, or other Affairs of 
all kinds, give a Power to other per- 
ſons to treat for them. And he to 
— 1 given, is ar 
roxy, or Attorney, he being. confti- 
5 care of the Intereſt, and 
to procure the Advantage of the Perſon. 
who has imployed him. 5 
Thus, 


alter their Domeſtick Concerns, 
Perſons to whom they give 
take care of them; and thoſe 


Thus, they whoſe, Dignity, or great 
Imployments hinder them from looking 
chuie 
wer to 
perſons 
are called either Comptrollers, Stewards, 
or by other names; according to the 


Quality of the Perſons who imploy 


them, and the Affairs committed to cheir 


2 | 


What is 


common to ſors in the place of 


and Com- 


miſſions. 


Thus, they who have Offices, or 
Imployments, of which the Functions 
may be performed by others than chem- 
ſelves, ſuch as Receivers, Farmers of the 


King's Revenue, and many others, im- 


ties and Clerks. 

hus, they who deal in any Com- 
merce by Land, or Sca, whether by 
themſelves, or in Partnerſhip with o- 
thers, have likewiſe their Factors and 
Agents to manage the particular Con- 
cerns of their Buſineſs, which they them- 

ſelves have not leiſure to look aſter. - 
All theſe ways of —_— other per- 
the Maſters, have 
this in common to them; that thoſe 
who commit to others the care of their 


ploy in the exccution of theſe Offices, 
Th 


Affairs, and thoſe who charge themlelves 


with them, enter into Covenant with 
one another, by which the Maſter, on 

ives to him whom he conſtitutes his 
Proc, or whom he appoints his Agent, 
for his particular Affairs, or for the Bu- 
ſineſs of his Office; and he who charges 


himſelf with the Buſineſs, accepts on 


his part, of the Power and Charge in- 


The ſubjed 


It is this kind of Covenant, and theſe 
22 Engagements, that ſhall be the ſubjc& 
His Titte, 


Mandates. 


truſted to him: And both the one and 
the other enter into the Engagements 
which follow from the ſaid Covenant. 


matter of this Title. And ſeeing the 
Rules concerning Proxies, or Letters 
of Attorney, are almoſt all of them 
common to Commiſſions, and to other 
the like ways of deputing one Perſon in 
the toom of another; it will be eaſy to 
apply to every one of them what ſhall 
be ſaid of Proxies. bl 


We have inſerted in the Title, the 


word Mandates, becauſe it is the word 
uſed in the Raman Law to expreſs Proxies; 
and likewiſe in our Language it ſignifies 


a manner of giving ſome Order, as he 


does who by a Note in Writing orders 


his Dehtor, or his Agent, to give, 
or pay a Sum of Money, or any 
other thing, to ſome perſon. The 
Mandate, in this Senſe, is a kind of 
Covenant, of the like nature with theſe 
treated * in this Title. For the Cre- 

Vo L. I. 


to receive that 


his part, regulates the Power which he 


tiſe. 


ditor, for Example, who requires his 
Debtor to pay to another, obliges him- 
ſelf to diſcharge the Debtor of What he 
ſhall have paid by vertue of this Order. 
And the Debtor who on his part a-- 
cepts of the Order, obliges himſelf to 
his Creditor to execute it, 


It is to be remarked as to the word 


Mandate, that it had allo in the Reman 
Law other meanings, to ſignify other 
ſorts of Covenants, which have relation 
to theſe mentioned in this Title. 'Thus, 
they gave the Name-of Nlandate to the 
Tranlaction between a Debtor, and the 
perſon who becomes his Surety ;3 be- 
cauſe the Debtor was conſidered as te- 
quiring, or yon his Surety to engage 


tor him. Thus they expreſſed by the 


ſame name, the Agreement between a 


pron who transferred a Debt, and 
im who accepted it; conſidering the 
Transferor as giving Order to his Deb- 


tor to pay the Debt to another, and the 


perſon e e Transfer, as being 
veſted with the 2 of the Transferor, 
ich is transferred to 

him. 
But ſeeing this Matter of Transfers 
does not properly belong to this place, 
and that it has been treated of in the 


nature, and belongs to another place; 


we ſhall not take in theſe Matters under 
this Title. 


We ſhall not ay any thing here of 


Proctors, or Attorneys at Law, for 


managing Law-Suits, they being Offi- 


cers who have their Functions regulated, 


the greateſt — whereof do not de- 
pend on the Will of the perſons who 
conſtitute them, but on the Rules and 


Practice of the reſpective Courts of 


Juſtice; which is a matter that does not 
come within the deſign of this Trea- 
And as to their Functions, in 
which they ought to follow the di- 
rections of their Clients, we may apply 
to them the Rules which ſhall be ex- 
plained in this Title. 


ET 


Of the Nature of Proxies, Mandates, 


and Commiſſions. 


The CONTENTS. 


1. Definition of a Procuration, or Lei- 
ter of Attorney. 
G g 2 p De- | 


227 


Contract of Sale, of which the Aſſign- 
ments of Rights is a kind, and that the 
Matter of*Suretics is alſo of another 


The GIVI 


228 


2. Definition of a Proxy. _ _- 
3- How the Covenant is formed between 


— 


| the perſon who appoints a Proxy, 
N ine perl Proxy. Le if 
4. Vibe Proxy is preſent. 


. The manner of giving the potver. 
5 The rn may be — * 
. .Procuration general, or ſpecial. 
9. The Funftion of 4 Proxy is gratui- 
on. | 5 
10. 4 Proxy for an Affair in which he 
himſelf is intereſted. | 
11. 4 Procuration for the Affair of 6 
third per/on. 
12. The effett of a Procuration to ma- 
nage the Affairs of a third perſon. 
13. Of Advice, and Recommendation. 


I 


1. Defini- 1 Letter of Attor- 
4 A ney, is an Inſtrument, by which 
ee Who is not at leiſure to look after 
ter of . his own Co gives power to ano- 
tn Ther to do it for him, as if he himſelf 
were preſent. Whether it be that he 
is barely to manage and take care of 
ſome Eſtate, or ſome Affair, or that he 

is to treat in his name with others. 


procuratoris perquim neceſſarius eft, ut 
flunt, per alios int vel agere, vel a> Wy 


.1.Y.2.ﬀ. de procur, Id facete quod dominus face- 
tet. ** F. 3. tod. Ad agendum, ad ad miniſtran- 


II. : 
2. Deſſui- 
tion of # huſineſs o 
"roy. from him b. 


» Procurator eſt qui aliens nagotia, mandatu do- 
mini adminiſtrat. J. 1. F. de procur. | 


III. 


;. How the The Covenant which makes the En- 
Covenant gagements between the Proxy, and the 
is formed „ perſon who conſtitutes him, is formed 
Fw ag when the Procuration or Letter of At- 


ts torney is accepted. And if the Parties 
1 5 and ire ri * 1 the Covenant is accom- 
 *%e Proy. pliſhed whenever the Proxy charges 

imſelf with the Order that is contain- 
ed in the Procuration, or Letter of At- 
torney, or executes it. For then his 
conſent 1s joined to that of the perſon 
who has conſtituted him. 


Dari procurator & abſens poteſt. I. 1. H. wr. F. 
de procur. Ea obligatio quæ inter dominum & pro- 
curatorem conſiſtere ſolet, mandati actionem parit. 
J. 42. K. 2. cod. Si mandavi tibi ut aliquam rem 

mihi emeres tuque emiſti, utrimque actio na- 
ſeitur. L. 3. F 1, f. mand. Obligatio mandati, con- 
ſenſu con tium conſiſtit. I. 1. F. mand. | 


another, having a power 


A Pro is the perſon who does the 


mentioned in the Procuration b. And 


If the Proxy is „ and accepts 4. 1. 
ee Lager of Aon Pep + 
ney, charging himſelf with the Execu- Nl. 
tion of what 1s contained in it, the Co- 

venant is formed at the ſame time 14. 

* (Procurator) conſtitutus coram, I. 1. f. 1. 4 

procur. 5 


One may give a power to treat, act, . The 
or to 8 Wang, not only by a — of 
Procuration, or Lerter of Attorney in un the 
due form, bur alſo by a bare miſlive*”*”" 
Letter, or Note in Writing, or by a 
third n who carries the Order, or 
by other ways which cxplain the Com- 
miſhon or Power that is given: and if 
the perſon to whom it is given 
of it, or executes it, the mutual con- 
ſent forms at the fame time the Cove- 
nant, and the Engagements which are 
the conſequences of it. On 

* Obligatio mandati, conſenſu contrahentium 
conſiſtit. I. 1. F. mand. Vel per nuntium, vel per 
epiſtolam. J. 1. F. 1. F. de cur. 


VI. 


may be con- 


VII. 


One conſtitute E Proxy, either | Procurm - 
for all Af 5 [puny 


rs in general, or for ſome tion gene- 
only, or for one particular Aﬀair. And * * 
the Proxy has his Power regulated ac- 
cording to the extent and bounds ſet to 
it inthe Procuration, or Letter of Attor- 
ney b. | 


2 Procurator 95 —_— un; „ 
eſſe poteſt. I. 1. G. 1. F. de procur. Verius eſt eum 
. 'd. n fine. a N i . 


Vin. 

The Procuration may contain either 8. power 
2 Power to the Proxy to do — 
Whatever he thinks proper, or only a et, 

n | and limit- 
Power limited to what fhall be expreſly N 
the Engagements of the Maſter, and of 
the Proxy, are different, according to 
this difference of the Procurations, and 
— to the Rules which ſhall be 
explained in the ſecond and third Secti- 
ons. 
2 « Cum 


9 


| &f .Pgoxrs, Cc. Tit. 165. Seck. 1. 229 
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9. The 
Funftion of 


fratauaus. 


10. 4 


* Chm mandati negotii contractum certam acce- 
p= adfeveres, eam integram, "ſecundim 
, cuſtodiri convenit. I. 12. C. mand. 
commoediſſime illa forma in mandatis ſer - 
quoties certum mandatum fit, recedi 


3 
and if it were agreed to ve 

it would be a kind of Terri we yt he 
ing, where the Perſon who ſhould act 


without and as an hagour- 
able Ack of a good Deed, 
is of another kind, and docs not change 
the Nature of the Procuration?, 


| Mandatum niſi gratuitum pullum eſt, nam ori- 
ginem ex officio, atque amicitia trahit. Contra- 


X. 
A Proxy may be conſtituted not only 


Ti for for the bare Intereſt of the Perſon who 
, © conſtitutes him: but ſometimes allo for 
bonſelf is the Intereſt of the Proxy himſelf, where 
interefied. both the one and the other are intereſt- 


my 


ed in the ſame thing ®. Thus, in a 
Contract of Sale, the Seller may coriſti- 
tute the Buyer his Proxy, to recover 
out of the hands of a third perſon the 
Titles of his Right to the Eſtate that is 
d: and the Purchaſer may | Long 
the Seller his Proxy, to receive from a 
„or from a Debtor of rhe 


Purchaſer, the Money which he deſtincs 


for the payment of rhe Price of the 


| Gundau tua & mea (gratia,) 1. 2.4.4. f 


mand. g. 3. m. end. Si quis in rem ſuam ra 
torio nomine agit, veluti emptor hæreditatis. I. 34. 
de procur. I. 42. F. 2. d. 1.55, ad. 


XI. 


F 


| t1.4Pr- One may by a Procuration, a Man- 
m_— date, or Commiſſion, charge one with 
of a third 


perſon. 


the Affair of a third perſon, whether he 
who gives the Order, or he who ac- 
cepts it have intereſt in the Affair, or 
not un. And the ſaid Order puts the per- 
ſon who gives it under a twofold 


gagement; for it obliges him to anſwer 


to the third perſon for what ſhall have 


ting What he ſha 
to be ratified by the Party concerned, 
Proxies doing commonly an act of 


/ Kindneſs, and performing the Office of 
Friend, their — 


Fi. Sce the following Article. 


been ill tranſacted by the perſon whom 
he imploys in his Concerns o; and it lays 
him likewiſe under an Obligation to the 
ate whom he bas employed in the 
ncerns of that third perſon, to be ac- 
countable to him for all the conſequen- 
ces of the Engagement into which he 
makes him enter; ſuch as chat of get- 
f have tranſacted well 


and of procuring him Reimburſement 
of all the reaſonable Charges he ſhall 
have been at 7. | 


* Mandatum inter nos contrahitur five mes tan- 
tùm * tibi mandem, five aliena tantum, live 
mea & aliena, five mea & tua, live tua & alicu. 
J. 2. F mand, inft. de mand. + 
N iena tantùm cauſa intervenit mandatum, veluti 
i tibi aliquis mandet, ut Titii negotia gereres. 5. 3. 
. de mand, l. 2.4.2. F. 0. 

Mandatu tuo negotia mea Lucius Titius geflit © 
quod is non rectè geſſit, tu mihi actioue negotio- 
rum geſtorum teneris, non in hoc tantum ut actio 
nes tuas preeſtes, ſed etiam quod imprudenter eum 
elegeris is: ut quidquid detrimenti neplipentia cjus 
fecit, tu mihi præſtes. J. 21. 6 y | 4 nee. gelt. 

* 1 damno afficiatur is qui ſuſcipit mandatum 
J. 1 . 2 

mpendia mandati exequendi gratia facta, ſi bon? 
fide facta ſunt, reſtitui omning 7 wank 4. 27. 4. ( 


XII. 3 
Altho' no body can properly contract 12. 7h o 
for another % yet if he = Lo under- fe of 4 
taken to the Friend of an abſent perſon onion 
to manage an Affair, to cultivate an je Ar, 
Eſtate, or to do any other thing for the of « td 
faid abſent perſon, fails, without juſt 7e 
cauſe, to execute what he has promiſcd, 
he ſhall be liable for the c nces of 
his Non-performance of the ſaid Engage- 
ment according to the circumſtances. 
For altho' this abſent perſon have ſtipu- 
lated nothing, and that on his part there 
be no Covenant, Pg the Damage which 
he ſuffers chro the fault of the perſon 
who having taken upon him the Care 
of his Aﬀairs, which otherwiſe he would 
have intruſted to others, has neglected 


them, gives him a Right to ſue for Re- 


paration of Damages 4n the dame man- 
ner as all thoſe perſons have who ſuf- 
fer any Loſs thro” the Fault, or Crime 
of others r. 


4 Alteri ſtipulari nemo poteſt. 1.38. 6. 17. F. de 
verb. ol. See the third Article of the ſecond Sec- 
tion of Covenants. 


* Mandatum inter nos contrahitur, ſive mea tan- 
tum gratia tibi mandem, five aliena tantùm. I. 2. F. 


mand. Aliena tantùm, veluti fi tibi mandem, ut 


Titii negotia gereres. d. J. f. 2. l. 6. f. 4. cod. In 
damnis quæ lege Aquilia nom tenetur, in factum da- 
tur actio. I. 33. inf. F. ad leg. Aquil, Sed fi non 
corpore damnum fueritdatum, neque corpus læſum 
fuerit, ſed alio modo alicui damnum contigerit, 
cum non ſufficiat neque directa, neque utilis legis 
Aquiliz actio, placuit eum qui obnoxius 1 * in 
n 
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229 The C 


vice and rations, 


— ui 
55 


* . nu f Sifinguih b berween 1 
Mandates, 


„w wherein one gives an expreſs Cha 
-” a 1 * 
obli the wa y 

| 10 Mes by a 1 by 

other 1 which imply no deſign of 


l 
only to t of the 

ſon to whon! the Advice is od” or 
of him who is recommended : and which 


leave the perſon at free liberty to do, or 
not to do what is adviſed, or recom- 
mended. For in theſe caſes there is no 
Engagement formed, and he who fol- 
lows an Advice, or who grants any 
— upon a Recommendation, does 

that the Adviſer, or Recom- 
— ſhould anſwer for the Events. 


Bur if the perſon who gave the Advice, 
or who 3 guilty of 
any Fraud; or if he one in ſome 
Loſs that may be imputed to him, as if 

he ſhould perſuade one to lend Money 


to an unknown perſon, to- whom one 
lends barely on the aſſurance which he 
gives that the Money will be faithfully 
repaid, de ſhall es Beans to make It 


good. 
Fun autem n intervenit mmandatury : pre 
i mandem tibi ut pecunias tuas potiùs in emptio- 
nes praediorum colloces, quim feeneres ; vel ex di- 
| verſo ut farneres, potiùs quim in emptiones pre- 
diorum colloces, - cujus s mandatum 
conſilium eſt, quam tum, & ob id non eſt 
obligatorium, quia nemo ex conſilio obligatur, etiam 
ſi non wo ode cul dabatur, quia liberum eſt cui- 
5 „ pp * explorare, 1 ey ſibi oonſilium. 


6, inft. cod. Cam quidam 
_ epiſtolam ſcrip iſſet amico ſuo: rogo te com- 


mendatum habeas Sextilium Creſcentem amicum 
meum, non obligabitur mandati: quia commen- 
dandi magis 8 — cauſa, ſcripta 
eſt, 1. 12. f. 1. F. 

Conſilii non fraudulenti ala obligatia: eſt. Cx- 
terum fi gry & Faye interceſſit; 57 _ actio 
competit. J. 47. reg. jur. Si tibi mandavero 

js a intererat, null 5 mandati actio, nifi 
a quoque interfuit : aut fi non eſſes facturus, 
niſi ego mandaſſem, & ſi mea non interfuit, tamen 
erit mandati actio. 1.6.F. 5. F mand. v. J. 10. 
S. 7. cod. Nam quodammodd cum eo contrahitur, 


qui jubet. J. 1. . qued juſſu. 


CIVIL LAW, S.. 


8 | oh the Engagements of the arts 


* TX Fug al has diſburſed more than 
| , 


6. Of the Loſſes ſu 4 
t 


Book 


1. 


s ECT. II. 


who imploys another as his Proxy, 
Factor, or Agent, in ay Buſmeſs. 


The CONTENTS. 


t. How the Enga * is 13 be- 
tween ' the Proxy, and bim who 
appoints him. 


& laid out by the Proxy, or 


| ner would done. | 
4. The Intereſt of Monies advanced by the 


Proxy. 


7. If 1 * or more perſons have appointed 


a Proxy. 
ained by the Proxy, 
Be - ob which he 


* 


on account 
Fakes i in band. 


As 


E who has given a Procuration, 1. How the 
- Proms mg or 0 ns to Engage-, 
an abſent perſon, begins to 5 
to him from the moment that he n 
whom the Order is given has begun proxy, and 
to execute it: and bu felt En Aa. ani who 
is to approve and ratif: 2 — been n 
done purſuant to the Fower which be 

has given“. 


«Si made tibi, bg rem | mib eme- 
ue emiſti, utrimque aRio naſcitur. l. 3. 
n See the ark Arcicſe, Er the fourth 


II. 


G with which be was char aße ag le Troy, 
va 


if he bas made a Journey, or advanced“ — 


a Sum of Money, he who has imployed 
him ſhall be bound to reimburſe him of 
the reaſonable Charges which he has 
laid out in executing the Order; even 
altho' the Affair had not the deſired ſuc- 
ceſs, unleſs it miſcarried thro? his fault b. 
But he will not recover the uſeleſs, or 


ſuperfluous Expences which 82 os lad 
out without order <. 


» 1dery Labeo ait, & verum . reputationes 
quoque hoc judicium admittere. / Et ſicuti fructus 
cogitur reſtituere, is qui procurat ita ſumptum 
quem in fructus percipiendos fecit, deducere eum 
oportet. Sed & fi ad vecturas ſuas, dum excurrit 
in pradia ſumptum fecit, puto hos quoque ſumptus 
reputare eum oportere. l. 10. F. 9. F mand. I. 20. 
9. 1. C. eod, Si nihil culpa tua factum eſt, ſumptus 
quos in litem probabili ratione feceras, contraria 
mandati actione petere potes. I. 4. C. eod. * 
3 81 


if th 
Bf 
dichrarſed 

than 
the Owner 
would have 
done. 


| » Of (iPROXIES 


i quid procurator citrà mandatum in volupta- 
tem 8 ei auferre, quod ſine dam- 
nd domiiii fiat; nifi rationem ſumprus iſtius domi- 
nus admittit. 4. I. 10. F. 10. N.. 


_Althe! the Expences laid out by the 
Proxy ſhould exceed what the Owner 
of. the Thing, would have beſtowed on: 


it, if he had looked after it himſelf; yet 


the Owner will be bound nevertheleſs to 
refund all that has been diſburſed reaſo- 
nably and honeſtly, altho with leſs Pre- 
caution, and c Huſbandry than he 


' himſelf would have uſed d. 


4 Impendia mandati exequendi gratia facta, fi 
bona ＋ facta ſunt. refs ——_— debent, 
nec ad rem pertinet, quòꝭd is qui manda potu- 
iſſet, ſi ipſe negotium N minus impenderc. 
127. K 4 fþ mand. = | 


4. N bh. He whoſe Procuration, or other Or- 
rereſt of ME Jer, hath obliged the perſon charged 


nies advan- 
ced by the 


with it to advance [ang whether it 
be that the Proxy, or other perſon im- 
ployed, have borrowed the Money, or 


advanced it of his own, ſhall refund not 


only the Money laid out, but allo the 
Interett of it, according to the circum- 


ſiknees; whether it be becauſe of the ® 


Intereſt which he who hath made the 
Advance hath, paid for the Money him» 
ſelf, if he borrowed it; or ro — marred? 
him as to the Loſs which the faid Ad- 
vance may Have occaſioned him. For 
as he ought not to reap any Profit by 
the good Office which he does, ſo nei- 
ther ought he to ſuffer Loſs. by ite. 

* Adverſus eum cujus 2 ſunt, de pe- 
cunia, quam de propriis opibus, 
acceptam, erogaſti, mandati actione pro ſorte, & 
uſuris potes experiri. I. 1. C. mand. Nec tantùm 


85 id. quod impendi, verum uſuras quoque conſtquar. 


Uſuras autem non tantùm ex mora eſſe admitten- 
das, verum judicem æſtimare deber e totum hoe 
ex quo & bono judex arbitrabitur, J. 12, f. 9. F. 
mand. |, 1. C. .. Ex mandato apud eum qui 


mandatum ſuſcepit, nihil remanere oportet 


nec damnum pati debet. J. 20. F. eod. 
"ah 


5: He If ſeveral rerſons have named aProxy, 


Lend an 
have ap- 
pointed 4 
Proxy. 


ſons 


or Agent, or given any Order, every 
one of them will be liable for the whole 
conſequences of the Procuration, Man- 
date, or Commiſſion: and to reim 

indemnify, and fave harmleſs the Proxy, 
if there be occaſion for it, as much as if 
he alone had given the Procuration; or 
other Order, altho' there be no expreſs 
mention made in the Contract of every 
one of them being bound for the whole. 
For he who hathi executed the Order, 
hath done it on the Engagement of 


every one of them who gave it: and he 


may” ſays: that he would not have done 


vel ab aliis mutuo 


uſe for making the application of the Rule. 


Tit. 16. Sed. 2 


it without this Security of having every 
one of them bound for all the conlequen- 
ces ofthe Order which had been given. 


Paulus reſpondit unum ex mandatoribus in ſo- 


lidum eligi poſſe, etiam ſi non fit conceſſum in 


mandato. . 59. f. 3. F mand. 
VI. 


If a Proxy, or Agent, ſuffers any 6. of u. 


231 


Eofs,, or Damage, on account of the Loſe 2 


Affair 1 1 buy. taken in hand, 3 
we mult judge by the circumſtances, 4 
to 1 to fall on the 7 * 


whether 


Proxy, or on the Perſon whoſe Affair 


he manages. Which will * 3 1 


the Quality of the Order which was to 
bo executed, the Danger if there was any, 
the Nature of the Event which has oc- 
caſioned the Loſs, the Connexion be- 
tween the Event and the Order that 
was executed, the Relation which the 
Thing loſt, or the Damage ſuſtained, 
had to the Affair which was the Occa- 
ſion of it, on the Quality ot the Perſons, 
that of the Loſs, the Nature and Value 
of the Things loſt, the Cauſes of the 
— between the Perſon who 

ve the Order, and him who executed 
it, and on the other Circumſtances 
which may charge the one or the other 
with the fo, or diſcharge them of it. 
As to which we muſt caſt into the Ba- 
lance the conſideration of Equity, and 
the ſentiments of Humanity which one 
ought to have, whole Intereſt has been 
the Cauſe or Occaſion of Lots to ano- 


ther 8. 


_— Partner ſhip, and the Remark on the twelfth 
Article, | 

Non omnia que impenſurus non fuit; manda- 
tori imputabit. Veluti quod ſpoliatus fit à latroni- 
bus, aut 3 2 res amiſerit, vel languore ſuo 
ſuorumque apprehenſus, quædam erogaverit. Nam 


lwe magis calibus, quam mandato imputari oportet. 


J. 26. f. 6. F mand. Sed cum ſervus quem mandatu 
meo emeras, furtum tibi feciſſet, Neratius ait man- 


dati actione te conſecuturum, ut ſervus tibi noxæ | 


dedatur. d. JI. 26. f. 7. Quod vero ad mandati actio- 
nem attinet, dubitare ſe ait, num æquè dicendum 
fir, omnimodo damnum præſtari debere. Et quidem 
hoc amplius quam in ſuperioribus cauſis ſeryandum, 
ut etiamſi ipnoraverit is qui certum hominem emi 
mandaverit, furem eſſe, 4 tamen damnum 
decidere cogetur. Juſtiflime enim procuratorem alle- 
gare non fuiſſe ſe id damnum paſſurum fi id manda- 
tum non ſuſcepiſſet. Idque evidentius in cauſa depo- 


ſiti apparere. Nam licet alioquin æquum videatur, 


non oportere cuiquam plus damni per ſervum eve- 
nire, quam quanti ipſe ſervus fit; multo tamen æ- 
quius eſſe nemini ofticium ſaum, quod ejus cum 
quo contraxerit non etiam ſui commodi cauſa ſuſce- 
perit, damnoſum eſſe. J. 61. F. 5. F. de furtis. Nam 
certe mandantis culpam eſſe, qui talem ſervum emi 
ſibi mandaverit. d. F. 5. 

We have not ſet down. in this Article any particular 
Examples, that we might not perplex the Rule. But 
we ſhall hure ſubjoin ſome Inſlances which may be of. 
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ares for 
* Sce the under ook ile 3 
thirteenth 
Article of where 2 te 
the fourth along with. rings hs wnbracmg 
Section of carrying the 
Partner- 


ap. 


4 See the Cn for 
tourtecnth 
Article of 


fo the 
2 


The 


ho s of other; *. 
Graber 
e 1 to take ſome Money 

ge * 


8 itz t who had 
td him to make the 25 eo wry er 


If a þ 


* wry a 


lige! 10 make a 
Paſſage by Sea, or other 
ger another 


kgs to another e which 

Country * fo 8 
Ta ohne, 

4: l h er thithts Ln 1 

by the way, ee 444 


is tv be tranſported to the 
Debt, undertakes likewiſe to 


cident, and will he not recover the ſaid Money, which 
he had ne endl nd bed jr the ful 
ment, but ye 


. 
If the Fat a on INchery, 
wg meer L to keep kim in 


the fourth Hoiſe for ſome time, the ſaid Sem robs the Friend ; ſhall 


Section oy rot the F, 
Partner- 


ſup. 


Of the Engag 


Father be bound to make good the Damage done 
T7 @ pen hit © och, and of Ounlity, 

arts 
hin lo Ee 
Urrig ir 2 4 7 oblige that pe 
to make good the ſaid Loſt, which be is buund to do by 
. MT 


„ 


SECT. U. 


s 4 a "Proxy; 
and other [gents MY ar 
Power. 


The CONTE NS 


I. Tiberty of accepting the Order, Nece/ 
fity of executing it. 

2. The Order is to be executed in its full 

extent. 

3. Extent and Limits of the Power. 

4. The Care that Proxies, and other 
Agents are obliged to, 

5 Bounds of this Care. 


One may better the condition of the 


perſon who imploys him, but can- 


not make it worſe. 


7. If the Proxy buys at a dearer * 


than he was impowered to give. 
8. Proxies and other Agents are bound ta 
give an Account. 


9. Advocates and Proflors cannot flipu- 


4 


4 1vII. Law, &f 


Fern e Veyage, 
Dan. 


to execute it; and if they fall 
which th 


datum, ipſi quidem mandat 


BDR I. 


Tate D 


covered in a w-Suit,- uur gars 
chaſe. Lit 2 e 111 
o. The power 0 bas a general 
ar os, 5 
11. 4 ſpecial — is reguiſite, ; 
tranſacting or alienating. 


12. | Non-performance of the Procuration, 
_ © things a onto e * 


mer flat. 
13. Two Proxies for the ſame ebing. 
14. i ben two Proxies are name | 
bone franſatts WOE the e 


eage of the other. 
6. 8 
$ a Proxy, and other A ts are : Lien 
A, at liberty not to accept the Order hp rg 


ower which is ; Biven "ie ſo Neceſſty of 
they are bound, if they do accept it, u, 
to do it, “. 
they will be liable for the 
ſhall have occaſioned 
their not acting. Unleſs they have a law- 
ful Excuſe to plead, ſuch as Sickneſs, ot 


ſome other jul cauſe of Hindrance*. 


Sicut liberum eſt mandatum non ſuſcipere, ita 

ſuſ oonſummare o portet. I. 22. H. wie. . 

Si ſuſ 3 1 pleverit, tenetur. J. 5. 

g. t. ed. ſceperit, tenetur etſi 

r P | 

Sane fi valetudinis adverſiz, vel capitalium inimi- 

cifiarum, - ſeu ob inanes rei actiones, ſeu ob aliam 

juſtam cauſam excuſationes alleget, audiendus eſt. q 
. dye * & * F. mand. 


The Procurstion or other Order, 2. The 05 


ought to be executed fully, according der is to be 


to the extent or bounds of the Power l. Say 
given®. . . 

* ter fines 3 cuſtodiendi 88 nam 
qui exc it, aliud quid facere videtur. J. | 
Si is qui mandatum —.— egreſſus 
i judicium non 2 


tit: at ei qui mandavert, dverſus eum mene 


8 eod. H. 8. e 
III. 
If the Order, or Power ven, marks, 
preciſely what is to be 12 he who my 
accepts and executes it ought to keep of the Pow- 
cloſe to what is preſcribed in it. And er. 
if the Order, or Power, be indefinite, 
he may ſet ſuch bounds to it, or give. it 
fuch Extent, as may NY 0 pre- 
ſumed to be agreeable to the Intention 
of the perſon who gives it; whether it 
be with regard to the thing 1 it ſelf that 
is to be done, or the way o doing 1 * 


1 Diligenter fines mandati cuſtodiendi ſunt. ks 5. 
F. mand. Cùm mandati nego tii contractum, cer- 
tam accepiſſe legem aſſeveres, eam integram 
ſecundum bonam fidem, cu ſtodiri convenit. 1. 12. 


C. cod. Igitur commodiſſi ta è illa forma in manda- 
tis fervan 


eſt, ut quotics certum mandatum fit, 
recedi 


1 OH Res! # OY - 
e PROXIES. 


 recoli 4 forms von debeat: at quiories incertum vel 
plurium cuuſarum, tunc licet aliis præſtationibus 
exoluta fit enuſa mandati, quam quæ ipſo mandato 


inerant, ſi tamen hoc mandatori jerit, man- 
dati exit actio. J. 46. F. cod. See the fourth Arti- 
cle of the ſocond Section of Covenants. * ' 
„„ b Nau * 41 8 | 


3 
91 1 n n 
4. TheCare: Proxies, and other Fact. en 
that Praxis are obliged both in Honour and Duty 
and «Pr to take care of the Aﬀairs which they 


45 . have undertaken to look after, and to 


manage them not only with . 
but allo with Diligence and Exactnels. 
And altho' they be negligent in their 
own Affairs, with impunity, yet they 


ought to have in the Concerns of others 


which they undertake to manage, more 
circumſpection than in their own: and 
they are accountable for the Damage 
which their Negligence may have oc- 
caſioned; but not tor Accidents 4. 


Contractus quidam dolum malum dumtaxat re- 
cipiunt, quidam & dolum & culpa qolum & 


— mandatum. . 23. ff. de reg. jur. A procuratore 
dolu 


m & omnem culpam, non etiam improviſum 
caſum præſtandum eſſe, juris authoritate manifeſte 
declaratur. I. 13. C. mand. I. 11. C. eod. I. 8. H. 10. 


F. cod. * cod. J. 9. C. cod. In re mandata non 
pecuniæ ſolùm, cujus eſt certiſſimum mandati ju- 
dicium, verùm etiam exiſtimationis periculum eſt. 
Nam ſuæ quidem quiſque rei moderator atque ar- 
biter non omnia negotia, ſed pleraque ex proprio 
animo facit: aliena vero negotia exacto officio ge- 
runtur. Nec quicquam in eorum adminiſtratione 

neglectum, ac declinatum culpa vacuum eſt. J. 21. 

C. eo. 

V. 


It cannot be imputed as a fault to a 
Proxy, or other Agent, if in the diſcuſ- 
ſion of an Affair committed to him, 
ſuch as the tranſacting or proſecuting a 
Law-Suit, he does not ſearch into the 
niceſt Subtleties for the intereſt of the 

erſon who has imployed him. But it 
ufficeth if he gives a reaſonable Appli- 
cation, and his Conduct be ſuch as good 
Senſe, and Honeſty may require e. 


p. Bound, 
of this Care. 


Nihil amplius quam bonam fidem præſtare eum 
oportet, qui procurat. J. 10. F. mand. De bona 
fide enim agitur, cui non congruit de apicibus juris 

diſputare. J. 29. F. 4. eod. 1 

Altho' this laſt text relates to a Surety, yet it may be 
applied to 4 Proxy, And likewiſe this Law is placed in 
zhe Title Mandati, becarſe the Surety is as it were a 

Proxy, as has been remarked in the Preamble to this 
Title. See the ninth Article of the third Section of 


Sureties. | 
5 VI. 
6. One may 


The Proxy, or other Agent, ma 
o_ 15 better the condition of the — who 
the perſon imploys him, but cannot make it worſe. 
whoemploys Thus, he may buy a Thing at a lower 


T 
kim, but Price than what he was impowered to 
cannot 


fe , ive, but he cannot buy it dearer f. 


worſe. Cauſa mandantis fieri poſſit interdum melior, 
| deterior vero nunquam. J. 3. f mand. d. l. 7. 
Verl. N 


SY 


4 
* 


1 


— 


Tit. 18. edt. 3. 


F. 8: f. eod. Ipnotantis domini conditio Jotorivr 
per proairatoretn her non debet. 4. 49. Fe. at pro» 
cur. Diligenter fines mandati Cuitodiendy fun-. 
J. 5. Fand. v. l. 3. . . | 


VII. 


If he who had power to buy at a cer-- 
tain Price, buys the Thing dearer, and e 44 
the perſon who had imployed him refu- ar + «4 
ſes to ratify the Bargain; the Proxy, or” "'** 
Factor will be at liberty to confine him- 5067 BAY 
ſelf ro the Recovery of the Price which ee. 
he was impowered to give: and in. this 
Caſe the Ratification cannot be reſulted 
hims, if there are no other circum- 


233 


Quod fi pretium ſtatui, tuque pluris emiſti, 
quidam negaverunt te mandati habere actionem, 
etiam fi paratus eſſes, id quod excedit remitterc. 
Namque iniquum eft, non eſſe mihi cum illo ac tio- 
nem, ſi nolit: ili vero, ſi velit, mecum eſſe. Sed 


Proculus recte eum uſque ad pretium flarutum, 


acturum exiſtimat: quæ ſententia ſane benignior 


eſt. J. 3. §. ut. & l. 4. F. mand. F. S8. ff, cod. 


VIII. 


Proxies, and other perſons imployed 8. Nevis 
in the Management and an _ 
of any Buſineß, arc bound to give an 75" 
Account of their Management, and to 2/06 an 
make Reſtitution honettly of what they Accu. 
have received, fuch as the Fruits, if 
there were any, and other. Profits, and 
every other thing that may have ac- 
crued from the Aﬀair which they ma- 
naged : and they alſo recover their Ex- 
pences. And if it has been agreed to 

ive a Salary, or if any be due, as if it 
Is a Factor or Steward, the Salary mult 
be paid them. And in this caſe the 
will not recover the Expences which 
they are obliged to lay out of their own 
Salaries", 


® Procurator in cæteris quoque nepotiis geren- 


dis, ita & in litibus ex bona fide, rationem reddere 


debet. Itaque quod ex lite conſecutus fuerit, ſive 
principaliter ipſius rei nomine, five extrinſecus, ob 
eam rem debet mandati judicio reſtituere. J. 46. 
§. 4. ff. de procur. Reputationes quoque hoc judi- 
cium admittere, & ſicuti f:uctus cogitur reſtituere 
is qui procurat, ita ſumptum quem in fructus per- 
cipiendos fecit, deducere cum oportet. Sed etſi ad 
vecturas ſuas dum excurrit in prædia, ſumptus te- 
cit, puto hos quoque ſumptus reputare eum opor- 
tere, niſi ſi ſalariarius fuit, & hoc convenit, ut ſump- 
tus de ſuo faceret, ad hæc itinera, hoc eſt de ſalario. 
J. to. F. 9. F. mand, l. 20. f. 1. C. cod. 


Jobs 7 

Altho' a Proxy, or Agent, may re- 9. 4d 
ceive a Salary; yet he who is imploy- 2 125 
ed as a Proctor, or Attorney at Law, in e 
a Law-Suit, cannot ſtipulate a Share e x 
of what ſhall be recovered of it; be- Share of 
cauſe it is againſt Good Manners for rages _ 
any one to intereſt himſelf by ſuch 2% „ 
Motive in a Law-Suit, in Wich he 18 %%, for 

a Hh bound 


* 


D 


io 
- 
3 
4 
Þ 
1 
x 4 : 
[* 
bit 4 
4 
* * 
2 
& * 
12 
1 
9 
"0 


ron Hee Cats = SOS II. pin. 
OY welt PT OO 5 
PRESENT Ce 7 bo n 


— 
A 3 — 
ON 


A 
ume 


Fe * * n 2 
71 


r 


e Henſon 


- _ * 
n — re 
1 
n 


8 
N 
- 
; 4 Y 4 
WE q 2 W 
E ˙· Y 2 DES 3 
"PI E I * 9 4 * 5 w_ _ 
— e a = l po ths wa re} ae 1 wo 7 * N —— FREY 0 2 NEV ah 
; mp 2 TH I Is eee 5 : a da 
7 A * . 2 2 ks e - 0 


$6 # 7 e Weder eee, e AE l * „ 06 vj, 2 I : 
r EY TTT * 
6 Ft 3 Ar 2 Wy I * 1 me * * 
77 WR * 8 Cu” 4 * 2 * 3 . 
Es — 3 * i 
W 1 


* te ar te + 
. * 
2 8 no L 
— 0 2 E Fr 


op ow > 


. 
* — 


Ie 


av AI a HR A 
r * r * "> ie "a bo ; . — ee NN 8 2 
— F: We . A + 22 oe Th 2 8 5 RE 2 : 


wee * 


1 18 
„ 
— Ro — 


- NETS 8 2 BS ane SEN 
c 


4 : : — 
k 7 l p 1 n = l wo,” > r — 5 —— 2 28 TIE 
. r 2 l _ N N * * + *! he 0 — 2 7 
k ind; "> 4 2 . 1 # - " y 2 * > * — a 4 1 —_ # © _ * E g — 
— ba i 5 — —— — 3 He = * — a Fenn er er >= $0295; 2 22 n - <320 3 — ens — — - . —— N 8 Rs, * - 2 / — - RT 2 : if * 
A ba 5 1 3 . 5 C rk . - — by i 7 ous — 8 — 0 l : rages at — — 7 1 a 4 I wo 2 
2 — — —— — a 1 — 2 8 W 7 DN = — — to as e321 3 — Lo OE IIS 7 pe a EOS OT I Re , - 8 2 o bis a . 1 2 * _ 5 wot OD « * * hy G 
. 1 5 . r 2 Nac 8 e hy 8 4 " IIS - 2 2 + , * | e - : 1 5 
— * 3 2 - r : « a 9 * * 8 i 7 e ö 
— — — * - 2 PIX PI - I Ge * i OE NEON 4 * * * : a ä 8 * 8 * — 1 * N 7 1 x * s D J p 5 þ = 
3 Eg f 5 I. IR 4 Oy” A” - Dy <TY e 5%%%%ͤ*˙*T 0 AA wide” Ax FOR. FI A 9 — «: 9 E a N n F 4 7 * - 4 
— I - Ds IE ee Sal a wats . 1 P 9 * 5 237 Of WES 2 * : 8 * 5 * a - 9 e e eee e eee e 
— — > — > NT Saas ia n n 9 * r 92 3 — & o e * 2 n 95 — n 4 e 5 ; 3 Wenn + % * * ry : . 
2 3 ” _—_ RR 3 _ — — ” 3 ä n 4 "nc * — n * > . 2 3 1 n n 8 a” r * 15 1 en oof on? £14 , h *; * 2 > » 5 4 Ln ; N : : 6 _ 
I” . Og YE > 1 2 * * 8 S 1 r * pe I AA „ ˖‚ A te boſe err 8 a n wy * ä Fe Rn” 1 i ” 


os 
1 
Lol 
F 
. 
14 


* Por 
r A n IS. A 
8 2 1 3 wat - N 


NT . JEDI 4-<L<< >. : 
4 2 c enen * F N "=? 4 9 pe 
oe Ja ot : E . - 
* F 8 . * , * 5 > s 2 ; * — — — . 


— — 


When - k > -- 8 — 
- — Mo — 
. — — — 
— LE — = — —— go —— 
ä — = — = 
— r.. cc 
: + * n -— - 
5 
%. 
pe Th 


— — — 


* 
7 2 
we N 
4 ; 
1 * 
* 


* 
# 


"0 K r 


purchaſs 0 forvs his Clicnt by his Function; and 


eſt, paciſci autem, ut non q 


neither Advocates, nor Proctors, can 


9 " 4 
0 
. 
* 


make any in of this kind, no 
more than they can purchaſe Litigious 
Rights . 41 | 


titas co hominc cx- 


ex ea lite datum crit, non licet. I. 53. 
Si qui Advocatorum exiſtimationi * 


v g 1 # P F . * 
rint inventi, placum ut omnes qui in hujuſmodi 


firvitate permanſtrint ab bac profeffione penitus ar- 


_ - ceantur. . 5, C4 poſtul. Salarium Procuratori con- 


ſtitutum fi extra ordinem peti cceperit, contaderan- 
dum erit, laborem . 
atque ideo ſidem i placitis oporteat, an even- 
tum litium mois ae 1 1 
mores procurator it. J. 7. F 

It is this „ which is ſo , and 
condemned, it is called pactum de quota 


 liris, of which it is eaſy to peeerve the miquity, and bad 


it may have in relation to the Publick, 

* item te — * bonos mores preci- 
manifeſte us es, procurationem qui- 

dem On officium gratuitum eſſe def, 


non fit res illicita: hujuſmodi autem officia non 


ſine reprehenſione ſuſcipiuntur. I. 15. C. de procur. 
Si contra licitum, pee WM redemiſti, inter- 
dictæ conventionis tibi fidem impleri, fruſtra petis. 
J. 20. C. mand. | 


See the Preamble of the eighth Section of the 


Contract of Sale. 


» 


10. The He who has a generalProcuration for 


power of 
him who 
has a 


the Adminiſtration of all the Affairs and 
all the Concerns of another perſon, may 


ral Procy- Call in the Debts, refer a Matter in diſ- 


ration. 


diſtraining the 


pute tothe Oath of the Party, receive the 


ents, and pay off what is owing ®. And 
in general all Proxies may do whatever is 
comprehended within the Letter of the 
Procuration, or Intention of the per- 
ſons who have imployed them, and 
whatever naturally follows from the 
Power that is given them, or is neceſ- 
ſary for executing it". Thus, the Pow- 
er of receiving what is due, implies that 


of giving a Diſcharge: thus, the Pow- 


er of demanding a Debt, implies that of 
Goods of the Debtor. 
® Procurator cui generaliter libera adminiſtratio 


rerum commiſſa eſt, poteſt exi J. 58. F. de 
frocur. Procurator quoque quod detulit (jusjuran- 


dum) ratum habendum eſt: ſcilicet fi aut univer- 


forum bonorum adminiſtrationem ſuſtinet, aut fi 
id ipſum nominatim mandatum fit. J. 17. F. ult. 


. de 22 Sed & id quoque ei mandari vide- 
tur, ut ſolvat 


creditoribus. J. 59. cod. 
Ad rem mobilem datus Procurator, ad exhi- 
bendum rectè aget. I. 56. . de Procur. v. I. ult. 
§. ult. F. mand. | 


x1. 4% A general Procuration is not ſuffici- 
cial Power ent to impower one to demand in ano- 


ther's name the Reſciſſion of a Contract, 
or Reſtitution of things to their former 


ö , ed pars dimi- 
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ſtate and condition; ſor to do this, a7 r 0. 
change of Will is. neceſſary, Which ee 
ouglit to be expreſſed. Nether is ſuch a , 
a general Power ſufficiemt for tranſact- 

ing, or alienating, but a ſpecial Power 

is requiſite for that purpoſe. For to 
tranſact and to alienate, 1s commonly to 
diminiſh. the Goods. And it is only the 
Onder of them who.. can. diſpoſe of 
them in this manner. But à Proxy, or 


Agent, who has only a general Power, _ 
« ell the Fruits, | 2 'T hi * 


which may caſily be ſpoiled, and which 
a good Huſband ought not to keep 2. 
Si tulis interveniat juvenit cui ptteſtanda fit re- 


ſtitutio: ipſo poſtulante preftari debet, aut procura- 


tori ejus, cui id ipſum nominatim mandatum fit. 
i verò generale mandatum de univerſis negotiis 
, non debet audiri. I. 25. f. 1. F 
dato generali non contineri etiam 
tranſactionem. J. 60. F. de proruy. : Procurator to-— 
torum bonorum cui tes adminiſtrande mandatæ 
ſunt, res domini neque mobiles, vel immobiles, 
neque ſer vos, fine ſpeciali domini mandatu alienare 
poteſt, niſi fructus aut alias res quæ facile corrumpi 
poſſunt. J. 63. cad. 1 | : 
Ru rac 


If the Proxy, or other Agent hath 12. N. 
failed to 2 250 the Order which he . 
had received, the things being in ſuch Prarura- 
a condition that there ariſes no preju- non, hing: 
dice from thence to the perſon who im- , 
ployed him, the bare Non-performance/** 1 
of the Order engages him to nothing y. fe 
„ Mandati actio tunc competit, chm cœpit in- 
tereſſe ejus qui mandavit. Cæterùm fi nihil inte- 


reſt, ceſſat mandati actio, & eatenus competit, qua- 
tenus intereſt. J. 8. F. 6. F. mand. 


XIII. 

If two perſons have been made 13. 1 
Proxies, or antruſted with the direction Proxies fo 
of the ſame Affair; and both the one % ſame 
and the other undertake it, they will be . 
anſwerable each of them for the whole, 
unleſs the power that is giyen them regu- 
late it otherwiſe. For the Affair is in- 
truſted both to the one and the other: 


and each of them makes himſelf anſwer- 


able for it, when he accepts the Order 1. 


1 Duobus quis mandavit negotiorum adminiſtra- 
tionem. Quæſitum eſt, an unuſquiſque mandati 
judicio in ſolidum teneatur? Reſpondi, unum- 
ume pro ſolido conveniri debere; dummodò 

utroque non amplius debito exigatur. l. 60. 
§. 2. ff. mand. | 

XIV. 

If two perſons being named Proxies for ,, ien 
doing a thing which one of them might :xo Proxe: 
do without the other, ſuch as receiving re named, 

2 of a Debt, or proſecuting a e 
aw-Suit, one of them has done the „e be 

g | without : 

buſineſs by himſelf; he has conſummated towtedge 
the Power of both: and the ſecond has he or-er- 


no more power in what is already 


done r. But if the two were named to 


2 e 


treat jointly about an Affair, and not 
one without the other; nothing would 


exeept what has been tranſacted jointly 
by them both ky von For they could 
not divide the Power which they had, 
but in conjunction with one another. 
Thus, for if two perſons had 
an indefinite Power to at a Laws 
Suit of the perſons who employed them; 


and one tranſacts it without the other, 


the Tranſaction may be diſavowed by 

the Party concerned. For he had not 
the power to tranſact the buſineſs all 
alone; and the preſence of the other 
might have helped to better the condi- 
tion of their Principal. | 


* Pluribus Procuratoribus in ſolidum ſimul datis, 


occupantis metior conditio erit. Ut poſterior non 
fit in eo, quod prior petit Procurator. I. 3 2. . de 


*. : 
Diligenter fines mandati cuſtodicndi ſunt. J. 5. 
F. mand. | | | 


i _— * 


SE CT. IV. 


In what manner the Power of -the 
Proxy, or other Agent, expires. 
The CONTENTS. 
1. The Power of the Proxy ends by Re- 
vocation. | 


2. The naming of a ſecond Proxy revokes 
the Power given to the firſt. 


oblige the perſon who imployed them, 


or other Agent, had already executed 
the Order, or begun to execute it, be- 
fore he knew any thing of the Revoca- 
tion, it would be without effect as to 
what had been already executed: and 
he will be indemnified as to any Obli- 
tion into which the ſaid Order may 


ve engaged him *. 


* Si mandavero exigendam pecuniam, deinde vo- 
luntatem mutayero, an fit mandati actio, vel mihi, 
vel harredi meo? Et ait Marcellus ceſſare mandatt 

, quia extinctum eſt mandatum, finit i vo- 

luntate. J. 13. 6. 16. F. mand. F. 9. inf, cod. Si 
mandaſſem tibi ut um emeres, poſtea ſcrip- 
ſiſſem ne emeres: tu, antequam ſcias me e 
emiſſes, mandati tibi obligatus ero ne damno affici- 
atur is, qui ſuſcipit mandatum. J. 15. c. See 
the firſt Article of the ſecond Section. 

| > : 

He who having appointed one to be x. 7% 
his Proxy, or Agent, docs afterwards nm 
name another for the ſame Buſineſs; re- 2 
vokes by that the Power which he had, , 
given to the firſt. But if the firſt had power giv 
already executed the Order, before he # # the 
knew of the Revocation, he who had. 
appointed him, could not diſavow what 
he had done. | 

> Julianus ait eum qui dedit diverſis temporibus 
Procuratores duos, poſteriorem dando, priorem pro- 
hibuiſle videri. J. 3 1. $. wt. F. de procur. 


III. 


The Proxy, or other Agent, may rid 


3. The 
Proxy may 
diſcharge 


Proxy ends 
by Revoca- 
gan. 


3. The Proxy may diſcharge himſelf after 
having accepted the Procuration. 


4. He ought to acquaint his Principal 


with the change of his reſolution.” 

5. If the Proxy is not able to acquaint 
bis Principal with the impediment 
that hinders him to execute his 
Order. | | 

6. Procurations and other Orders, expire 
by the death, either of the Giver, 
or Accepter. 


7. 4 Proxy who continues to aft, being 


ignorant of the death. of the perſon 

who imployed him. . 

8. If the Heir, or Executor, of the de- 
ceaſed Proxy acts after his death. 


I. 


HE Power, and Charge ofa Proxy, 
or other Agent, expire by the 
change of the Will of the perſon who 
made choice of him. For this choice 
is free, and he may revoke his Order 
whenever he thinks fit, provided he 


makes known his Revocation to the 


perſon whom he revokes; and that all 
thin 2 entire. But if the Proxy, 
0 L. I. 


accepted the Procuration, or Commi 


himſelf of his Engagement, after wa, 
I- himſelf a 

on, whether it be that he has particular oy 

reaſons ſo to do, ſuch as being ſeized accepred 

with a Diſtemper, or that ſome buſineſs “ Proc 

has fallen out that hinders him: or that“ 

he had no other reaſon for his Refuſal, 


but his own Will and Pleaſure. But it 


is neceſſary, if he refuſes to execute the 
Order which he took in hand, that his 


Refuſal be without fraud, and that he 
leave all things entire, and in ſuch a 


condition as that the Maſter may be 


able to do the buſineſs himſelf, or by 
another. And if the Proxy, or other 
Agent, abandons and leaves the thing in 
danger, he ſhall be bound to make good 
the Damage that enſues thereupon ©, ac- 


cording to the Rules which follow. 


© Sicut autem liberum eſt mandatumi non ſuſci- 
pere, ita ſuſceptum conſummari oportet: niſi re- 
nuntiatum fit, Renuntiari autem ita poteſt: ut 
integrum jus mandatori reſervetur, vel per ſe. vel 
r alium eamdem rem commode explicandi. /. 22. 
F. alt. ff. mand. Hoc ampliùs tenebitur ſi per frau- 
dem renuntiaverit. 4. F. in fine. Qui mandatum 
ſuſcepit, ſi poteſt id explere, deſerere promiſſum 
officium non debet. "Nioquin quanti mandatoris 
interſit, damnabitur. I. 27. $. 2. cod. Si valetudi- 
ne, vel majore re ſin diſtringatur. J. 20. F. de pro- 
| H h 2 cur. 
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F 
cur 
g 


de the following Articles. 


: 


Pi” Gon 


5 * 
« $i yerd intelligit explere ſe id officium non 
pol, id ipſum, 2 primùm poterit, debet man- 
tori nuntiare: ut is, fi velit, alterius opera uta- 
tur. |. 7. 2. F mand. Quod fi,” cùm poſſit 
nuntiare, vert, quanti mandatoris interſit, te- 
nebitur. d. 5. See the following Article, | 


"7 | | V4 >: 
9. If te If he who had accepted 


a'Commiſ- 
Proxy is u ſion, or other Order, is not able to exe · 
_ „cute it becauſe of fome Obſtacle that 
Taue has happened, and which he could not 
with the know, as if in a Journey which he had 
r undertaken, he falls fick by the way, 
har ee” and can give no advice of it, or that 
rute h Cr- the advice es uſeleſs, — too 
dr. late; the Loſſes which may follow 
from the Non-performance of the Or- 
der in ſuch caſes, will fall on the perſon 
who gave it. cauſe they are unfore- 
ſeen Accidents, which regard the Maſ- 

ter e. 


* $i aliqua ex cauſt non poterit nuntiare, ſecu- 

rus erit. l. 27. H. 2. in fin. ff. mand | 
FL 

6. Procura- Procurations, and other Orders, ex- 

_ and pirc 

Or- 

= expire BAVE 

the | 

death, ei- cording to the Rules which follow f. 
ther of the | 


Giver, or 


e Order, or of him who accept- 


Si adhuc integro mandato mors alterius inter- 


Arceptcy. Veniat, id eſt, vel ejus = mandaverit, vel illius qui 
mn . 


mandatum ſuſceperit, ſolvitur mandatum. F. 10. 


mſt, de mand. I. 26. l. 27. H. 3.1.58. F. cod. l. ult. 


. de ſolut. Mandatum re integra domini morte 


finitur, I. 15. C. mand. See the following Articles. 


VII. 
If che Proxy, or other Agent, being 
nner 2 orant of the death of the perſon who 


being igno-had employed him, continues to exe- 


7. A Proxy 
who 


rant of the cute the Order, what he has done ho- 


death neſtly and fairly under that 
2.7255, ſhall be ratified. For his 

4 him, tion 
; the e of the Power which the de- 


ceaſed had given him t. 


Ignorance 
Inten- 


x tus fucris mandatum, 
— — 


Ignorance does not 


by the death of the perſon who 
ed it. But this is to be underſtood ac- 


are tranſacted by the mutual c 


ves to what he has tranſacted, 


are formed by thoſeCovenants, are pre- 
ceded by 4 recipracal Liberty . 
3 | the 


LAW} er. Boer 1 


V. 1. 15. 8. ab. & 1. fey. F La. Ty 


* Utilicatis cauſa receptum cſt, 6 co mortuo qui 
| tu ignorans cum deceſſiſſe exe. 


VIII. 


If the Proxy, or other Agent, hap- 8. xr 


pens to die betore he to execute Her, or 
the Order, and his Heir, or Executor, * 
being ignorant that the power was at 4 „ 
an end by the ſaid death, takes upon , af- 
himſelf to execute the Order, whatever te hi 
he does will be of.no. prejudice to the 4. 
Maſter, and will be ed. For this 

give this Heir, or 

ecutor, a Right Which he had not, 

and which went no ' farther than the 

Perſon who was made choice of hb. 


* (Cam non) oporteat, eum qui certi hominis 
elegit, ob errorem aut imperitiam haredum 
affici damno. J. 57. . mand. oy | 1 
But if the Heir, or Exermtar of t knowmg 
Order that was given him, 2 1 the abſent 
Maſter could not look after his own Affair, and that. 
pany agar, nf {rage on co did not take 
care of it; wonld not he be obliged to do what were in 


pov pig J 70 continue to till the Lands, "y 


Harveſt, 


eee 


TITLE XVI. 


Of Perſons who drive any Pub- 
lit TRADE, of their 
FACTORS and AGENTS, 
and of BILLS of EA „ 
CHANGE. 4 


ME HE. Covenants of which wen, au 
Þ have ſpoken hitherto, ex 


oy t ters con- J 
amed in 3 
that of a Neceflary Def, Tale 
the perſons who are willing to treat to- 
gethe1': and the Engagements which 


4 oj 


"i 


O PunLiex Travers, Sc. Tit 16 237 


the. Parties ating have to treat 
with one another, and to make choice 


S to ky, if they. 


do not like of one. perſon, may 


treat with another, or keep from treat- 


ing and ing themſelves at all. Bur 
has not the Choice of the Perſons with 
whom be is to treat, nor is he at liber- 
ty to abſtain ſrom all manner of En- 

t: and where Neceſſity _ 
im to have to do with certain perſons 
who drive publick Trades, of which 
the Laws, for this reaſon, have ſettled 
the Conditions; on pu that theſe 
Perſons may not make a bad uſe of the 
Neceſlity which people arc under to 


treat with them, and to truſt them. 


Thus, Travellers are obliged to truſt 
their Cloaths and ge in Ins 3 
which produces an — be- 


tween them and the Inn- Keepers. 


Thus they who having any Journey, 


vr Voyage, to make to Places, to which 


they may have the conveniency of go- 
ing in a Stage-Coach by Land, in a 
Ship by Sea, or in a Boat on a River, 
and having no travelling Equipage of 
their own, are obliged to make uſe of 
thoſe publick Conveyances both for 
their Perſons, their Cloaths, and their 
Goods. And this farms a reciprocal En- 
gagement between them and the Maſ- 


ters of thoſe publick Conveyances. And 


it is the ſame thing with reſpect to 
thoſe who, without travelling them- 
ſelves, have Cloaths, or Goods, to ſend 
from one place to another. | 
Altho' it may ſeem as if the Engage- 

ments of Inn-keepers and Carriers were 
only the ſame with thoſe of Letting and 
Hiring, and of aſton, it being by a 
kind of Letting and ng Hat we treat 
with them, and that they become Depo- 
ſitaries of what is committed to their 
charge; and that therefore there ſeems 
to be need of no other Rules for them 
than what we have in theſe two kinds of 


Contracts; yet the conſequence of the 


Fidelity that is required in theſe kinds 
of Profeſſions, ſubjects them to other 
Rules that are peculiar to them. And 
there is this beſides particular in theſe 
kinds of Commerces, that the prion 
who drive them not being able of them- 
ſelves to manage their whole Buſineſs, 
becauſe of the multitude of perſons 
who have to deal with them, and that 
at all hours of the day, they are neceſſi- 
tated to __— other perſons to look 
after their Concerns, and this obliges 
them to anſwer for the deed of thoſe 
Factors, or Agents, whom they imploy 


under them. And altho' this Engage- 
ment, with reſpect to theſe Factors, or 
Agents, have many Rules which are 
common to it, and to Procurattons and 
Commiſſions, yet it has ſome that arc 
peculiar to wx. Thus, all the Rules which 
relate particularly to Inn-keepers, Nlaſ- 
ters of Ships, Coach-men and Carriers, 
ought neceſſarily ro be diſtinguiſhed 
from the others, and they ſhall be ex- 
plained under this Title. 
There are likewiſe Commerccs of gant, Be- 
other kinds, which the Publick Advan- mica 7 
and Convenicncy render neceſſary : A OG 
and which have this in common with v 
thoſe of which we have been jult now 
ſpeaking, that the perſons who drive 
cle Commerces contract by themſelves, 
and by their Factors, or ts, En- 
ements in the ſecurity of which the 
lick is concerned; ſuch as the 
Commerce of a Bank, Remittance of 


Money, and others which are drove by 


Bankers and other Traders. Which re- 
uires that we ſhould inſert in this 
itle ſome Rules which relate in gene- 

ral to all theſe kinds of Commerces, and 

the Engagements that are peculiar to 


them. And becauſe one of theſe Com- 


merces, which is that of Bills of Ex- 
change, is a kind of Covenant diſtinct 
from all the others; we ſhall explain 
the Nature of it, and che Principles 
that are eſſential to it, rogether with its 
Rules that are common to the Roman 
Law, and to our Practice, without en- 
tring into the particular Regulations 
made in this matter by the Ordinances 
of the 9 | f 

It is to be obſerved in relation to the g- e 
Laws quoted in this Title, that the /e Lan, 
greateſt part of the Rules of the En- ol 
gagements of Inn-keepers, Carriers, 
and others which we ſhall have occa- 
ſion ro mention here, are ſcattered u 
and down in the ſeyeral Titles of the Ro- 
man Law which treat of theſe Maters ; 
ſo that ſome of them which relate, for 
Inſtance, to Inn-keepers, are applied only 
to Carriers, and others which are com- 
mon not only to Inn-keepers and Carri- 
ers, but alſo to all other ſorts of En- 
gagements which ſhall be treated of 
under this Title, are only applied to 
ſome of them in particular. So that we 
have been obliged to apply the Rules 
of one of theſe Matters to the others, 
wherever they ſuit with them. 
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„ „ „ a5 
Of the Engagements Inn keepers. 

The CONTENTS. 
. Engagement s of Inn-keeper bers. . 


2. A Covenant either expreſi or tacit 
with the Inn-keeper.. 


3. In what manner the Inv is. 
made accountable. for the Things by 
. the deed 7 his Domeſticks. 

4. Care of the Inn-keeper... 


F. Jnn-keepers anſwerable for b. 
5 . They are pms trophy? far the deed of 
ay of their Family or Domeſtics. 
7. They anſwer for their Servants, only 
for what they do in the Inn. 


5, 
is formed between the Inn- 


14 


ments keeper and Traveller an Agee; 
 Inn-keeepers. ment, by which the Inn- obliges 


himſelf to the Traveller to odge him, 

and to take care of his B orſes, 

and other Equipage ·; the Travel- 

ler on his part binds himſelf to pay his 

* Ait prætor, nautz cau , Rtabularii, quod 

6 
dos judicium dabo. I. 1. F. naut. caup. ſtab, 


II. 


ene 1 Engagement is formed uſually 


nant either without any expreſs Covenant, by the 
„ Traveller's bare entring into the Inn 
che ba- and his depoſiting his Baggage, an 
keeper. other Things, into the hands of the 
' Maſter of the Inn, or of thoſe whom 
he appoints to take care of itÞ. 
unt quidam qui cuſtodiz gratia navibus præ- 
pR_ ut yaiPvAnxis, id eſt, navium cuſtodes 
iætarii. Si quis igitur ex his receperit, puto 
in exercitorem dandam actionem, quia is * eos 
hujuſmodi officio præponit, committi eis permit - 
tit. I. 1. f. 3. F. nau. caup. 


III. 


3 what The Inn-keeper is accountable for the 
manner the fact of thoſe of his Family, and of his 


e Domeſticks, according to the Functions 


able in which they are employed. Thus 
r te when a Traveller gives to the Servants 


| Thing, by who have the Keys of the Chambers, 


the deed of  Cloke-Bag, or other Things, or when 
Ng he puts his Horſe into the Sele, under 
the Care of the Hoſtler, the Maſter of 
the Inn is anſwerable for them. But if 
the Traveller, upon his arrival, delivers 
a Bag of Money to a Child, a Scullion, 

2 


. 5 wo ; «mel | 4 2 * ; 8 
W, Sc. Book I. 


the x hos pms not be anſwerable 


out of the Malters and Miftre's Gate, 


inſtitoreſve corum, Cxterum, fi quis opera medi- 
aſtini fungitur, non continetur : ut puta atriarii, 
& focarſi, & his fimiles, d. I. 1. §. 5. RI 


The Maſter of the Inn is obliged to 4. Cre of 
watch, or cauſe to be watched by others,“ = 
with all poſſible care, all the Things “ 
that the Traveller brings and depoſites 
in the Inns, whether it be in the pre- 
ſence, or abſence of the Maſter. T 
he is anſwerable, not only for his own 
Faults, but even for the leaſt Neglect, 
either in himſelf, or Servants; and he 
is only diſcharged from what may hap- 


pen by ſuch Accidents as the teſt ” 
Care Sul not have prevented * | 


In locato conducto culpa, in depoſito dolus 
dumtaxat præſtatur. At hoc edicto omnimodo 
qui it tenetur, etiamſi ſine N 


ejus res pe- 


rierit vel damnum datum eſt. Niſi, ſi quid dam- 


no fatali contingit. /. 3. F. 1. F nau. caup. See 
the following Article. l Ge e 


He ought to take more care than one who is a bart 
Depoſizary. See the third Section of 2 Depoſitumm. 


* 
Altho Inn-kcepers are not paid in , . 
particular for watching or keeping keepers an- 
what is depoſited in the Inn, but only /werable for 
for the Lodging, and for other things T 


which they furniſh to Travellers; yet 


they are nevertheleſs bound to take the 

ſame care as if they were expreſly paid 
for watching the Goods. For this is 

an Acceſſory to the Commerce which 

they drive: and it is for the Intereſt of 

the Publick, conſidering the neceſſity 

under which Travellers are to truſt Inn- 
keepers, that they be bound to an exact 

and faithful Care of the Things com- 

mitted to their Cuſtody ; and that they 

be made anſwerable even for Thefts. 

For otherwiſe they might with impu- 

nity commit the Thefts themſelves e. 


© Maxima utilitas eſt hujus edicti : qu ia neceſſe 


eſt plerumque corum fidem ſequi, & res cuſtodiæ 


corum committere. Neque quiſquam putet graviter 
hoc adversus eos alle both 220 > in — 
arbitrio, ne quem recipiant, & niſi hoc eſſet ſtatu- 
tum, materia daretur cum furibus, adversòs eos 
_= recipiunt, cocundi; cum ne nunc quidem ab- 

ineant hujuſmodi fraudibus. JI. 1. F. 1. . naut. 
caup. flabul. Nauta, & caupo, & ſtabularius mer- 
eedem accipiunt, non pro cuſtodia, ſed nauta ut 
trajiciat vectores: caupo, ut viatores manere in 

caupona 


- Qupona patiatur: Stabularius, ut permittat jumenta 
apud cum ſtabulari. Et tamen cuſtodiæ nomine 
tenentur. Nam & fullo, & farcinator non pro 
quſtodia, fed pro arte mercedem accipiunt : & ta- 
men cuſtodiæ nomine ex locato tenentur. l. 5. 
Chm in caupona vel navi res , 


* „ A n m ws 
exercitor , cau- 


cum fure, a 

Ar. nant. cap. flab. See the third 
6. They re If any one of the icks, or of 
accon;able the Family of the Inn-k cauſes 


2 ny Loſs to a Traveller; as if he ſteals 
, from him even that which was not ſpe- 


be account - 
able for the Value of the Thing loſt, or 
of the Damage done. 


In eos qui nayes, cauponas, ſtabula exercent, ſi 

id 2 quoquo corum, quoſve ibi habebunt, furtum 

m eſſe dicetur, judici um datur, five furtum ope 
conſilio exctcitoris factum fit, five eorum cujus 


qui in ea navi navigandi cauſa effet ; navigand: au- 
rem cauſa accipere r adhibentur ut 
navis naviget, hoc eſt nautas. I. 1. F. fart: adv. 


naut. | 
Caupo praftat factum eorum, qui in ca caupona, 
ejus cauponæ cxercendz cauſa, * item eo- 
rum qui habitandi cauſa ibi funt : viatorum autem 
factum non t. Namque viatorem ſibi eli 
ius non videtur: nec 
agentes. Inhabitatores verò perpetuos, 
wr quodammodo degit, qui non rejecit, quorum 
ctum oportet eum 1 J. 1. $. Ale. F. 
RES 1 eadem & de dam- 
no debent intelligi. Non enim dubitari oportet, 
quin is, qui ſalvum fore recipit : non ſolum a 
turto, fed etiam a damno recedere videatur. I. 5. 
$. 1. F. naut. caup. v. L. 1.4. 2. F. de exercit. act. 
Item exercitor navis, aut cauponæ aut ſtabuli, 
de dolo aut furto quod in navi, aut caupona aut 
ſtabulo factum erit, 
detur, fi modo ipſius nullum eſt maleficium, fed 
alicujus eorum, quorum opera navem, aut cau 
nam, aut ſtabulum exercet. F. ut. inſt. de obl. que 
_ qua. ex dol. naſe. 5 | 


V 
. They an- The e of the Inn-keeper, 
he os for the fact of his Domeſticks, 12 
their Ser- ed to what is done in the Inn; and if 
l any of his Servants ſteals any thing, or 
they do in does any Damage in another place, the 
the Im. Maſter is not accountable for its. 
Non alias præſtat factum nautarum ſuorum, 
uam ſi in ipſa nave damnum datum fit. Cæterum 
n extra navem, licet a nautis, non præſtabit. I. alt. 
F. naut. caup. tab. | 


. 
ECO 


3” 


the charg 


ex maleficio, teneri vi- 


by Ponicx Trapies, &c. Tit. 16. Sect. 2. 239 


SECT. II. 7 


Of the Engagements of Maſters o 
Ne Corky, and Carriers. 4 


1 Section we ſhall treat only of 
thoſe En which relate to 
the Care that Maſters of Ships, Coach- 
men, and Carriers are bound to take of 
the and Goods which they take 
e of. As for their other En- 

„ the Reader may have re- 
courſe to the eighth Section of Letting 
and Hiring, to the tenth and ele- 
venth Articles of the ſecond Section of 


Engagements that are formed by Acci- 
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HE Maſter of a Ship, or other 1. Egage. 
Veſſel, who undertakes to carry men: of 
by Sea, Perſons, Baggage, or Merchan- Maſe: of 
dize, is anſwerable for what is received _— | 
on board his Veſſel, either by himſelf, ; 
or by his Agents. Which is not to be 
underſtood of the Rowers, for inſtance, 
in a Galley; for it is none of their bu- 
ſineſs to look after the Lading. And he 
is accountable for all the Loſs, or Da- 
mage, that ſhall happen, either on board 
his Ship, or on the Key, if the Bag- 
age and Goods are received there. In 
the ſame manner that Inn-keepers are re- 
ponſible, as has been ſaid in che forego- 
ing Section. bs 
Qui ſunt igitur qui teneantur, videndum eft. 
Ait prætor nautæ, nautam accipere debemus eum 
qui navem exercet: quamvis nautæ appellantur om- 


nes qui navis navi cauſa in nave ſint. Sed 
de exercitore ſolummodo prætor ſentit ; nec enim 
debet, inquit Pomponius, per remigem, aut meſo- 
nautam obligari : ſed per fe, vel per navis magi- 
ſtrum. uam, ſi ipſe alicui è nautis com- 
mitti juſſit, ſine dubio obligari. Et ſunt 
quidam in navibus, qui cuſtodiæ gratia navibus 
untur, ut v, id eſt, navium cuſto- 

des, & dietarii. Si quis igitur ex his receperit, 
puto in exercitorem dandam actionem. Quia is, 
qui eos hujuſmodi officio it, committi eis 
permittit. J. 1. f. 2. & 3. ff. naut. caup. Idem 
wit, etiamſi m fint res in navim receptz, fed 
in 
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in littore perierint, quas ſeme! recepit, periculum 
ad cum pertinerc. J. 3. . nant, eawp. 
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+. Tho wm The vialter of tht Veſfel is anſwer 
accomta able for the gced. of his Nac, and p. 
for the dal 5 nd of the perſons imployed | 
Cans, in the fervice of the Ship, and for navi- 


of their Ser- 


gat ing her. And if any one of them cauſes 
_ | any Loſs or Damage on board the 
le, the Maſter mult anſwer for it» 
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cujuſ is fem qui navis navigindæ cauſa in nave ? 
ſint, detur adtio in ekercitorem. Wia chim eſt 


contrabendi cauſa, d dplinquendi. Si quidem, 


_ qui, magidtum praponit, cuntrahi cum co permit- 


dir qui nautas adhiber, non contrahi cum cis per- 
 wiitrit, © Sed culpa, & dolo carere eos curate debe 
I. 1. C 2. F de mem ad, Debet exercitor omni 
um mautarum ſuorum, fave liberi, five ſervi factum 
præſlare. Nec immeritò factum corum * 
cum ipſe eos ſuo periculo adhibuer int: ſed non alias 


pra ſtat, quim ſi in ipſa nave damnum datum ſit. 


Crerury ſi extra nave, licer à nautis, non 


ſtabit, I. r. F nant. caup. See the fixth ſe- 


vemth Aruclcs of the preceding: Section. 


4 * \ 


3. Te Thoſe who undertake the Carr: 

_ 2 — Sh Land or Water, are atn(wer- 

e, C, able for the Baggage and-Goods which 

riage. _ * take charge of z according to che 
ule 


ing Section ©. 


ut 


Quia neeefle eſt prumque eorum fidem ſequi, 
& res cuſtodiæ eorum committere. I. 1; Tier 
„ tng of HD 3 


. 


1 . All Carriers by Sea, Land, or freſh 
> rs ef Water, arc 1 to that Care, In- 
+ pp duſtry, and Experience, which their 
7 5 Cu. Proſeſſion requires. Thus, the Maſter 
mer, Of a Ship who ſhould fail up a River 
without a Pilot, and a Land Carrier 

"who ſhould be robbed travelling in the 
"night-time, or out of the common 

8 in a dangerous place, would be 

liable for the Accidents that ſhould hap- 

Pen, if ſuch Faults had given occaſion 


7 


to them 4. 


Imperitia culpæ adnumeratur. 5. 7. Inf. de lege 
Amt. I. 8. §. 1. # cod. Culpa autem abeſt, fi om- 
nia facta ſunt, quæ diligentiſſimus quiſque obſer- 
vaturus fuiſſer. J. 25. f. 7. . locat. Si magiſter 


navis ſine gubernatore in flumen navem immiſerit, 


& tempeſtate orta temperare non potuit, & navem 
perdiderit, ' vectores habebunt adverſus eum ex lo- 
cato actionem. J. 13. H. 2. F. loc, (Si) quo non 
debuit tempore, aut fi minus idoneæ navi impoſuit, 
tune ex locato agendum. 4. I. F. 1. Culpa non 
intelligitur, ſi navem petitam, tempore navigationis 
trans mate miſit, licet ea perierit: niſi ſi minus 
idoneis hominibus eam commiſit. J. 16. F. 1, F. de 
rei uud. Culpæ reus eſt poſſeſſor qui per inſidioſa 
loca fervum miſit, fi iis periit. J. 36.5. 1. eod. Et 
qui navem a fe petitam adverſo tempore naviga- 
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i 


riage of 


s explained in this and the forego- 
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tum miſit, ſ en naufragio per eſt. 4. 7 — 
ting and Hiring; | Article of the 
- fourth Section of Damages,” vecafioned by Faults. 
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carry on any other Publick Trade, 


- The CON TENTS. an 
2. The bounds of the Power of  Faftors, 
aud othtr Overſeers. © 
3. of bim who is ſubſtituted by the Per- 
ſon chiefly intruſted with the Ship, 
or Cargo. HI. A 
4. When a Minor, or Woman, is im- 
e rhe 
5. Of Homen and Minors that drive 
OT III mornin ny. 5: + 
6. The ſeveral Partners in a Commerce, 
are all of them anſwerable in the 
++ - whole for what their Factor does. 
7. When ſeveral Partners drive any of 
l theſe Publick Trades, the deed of 
one Partner binds all the others for 
.. the whole. * eq 
8. The Factor is not obliged in bis own 
| Name. = # 
9. In what manner the Power of a Fac- 
tor or Agent expires. 


I. 


"Hoſe who keep Merchant-Ships, 1. zngage- 
for ſome T thoſe likewiſe en of 
Who for ſome Commerce have Ware- Maſter 


houſes, Shops, or Publick Offices; © ak 


alſo Bankers, and in general, all thoſe _— 4 


who in their Buſineſs, by Land or Sea, gear. 
make uſe of Factors, Agents, and other 
_ Overſeers, - are repreſented in what re- 
lates to that Buſineſs, by the perſons 
whom they ſer over it, in ſuch a man- 
ner chat the deed of their Factors, or 
Agents, is their own proper deed. 
Thus, they are obliged to ratify what 
has been concluded with their Factors, 
or Agents. Thus, they muſt anſwer 
for the fact, fraud, or deceit of the 


Barn whom they have ſet over their 
uſineſs a. | 


Inſtitor appellatus eſt, ex eo quod negotio ge: 
rendo inſtet. Nec multùm dil, Hons fit - 
poſitus, an cuilibet alii negotiationi. I. 3. F. de inſt. 
act. Inſtitor eſt qui tabernæ locove ad emendum, 
vendendumve præponitur. Quique ſine loco ad 
cundem actum prqponitur. J. 18. F. cod. | 

. Cuicumque 


x 


F PunLick Taapkns, 


1 KP f rus fit inſtiror, 
reQe —— I. 5. cod. Dem quis dico 
it vel frumento coc mendo, pecuniis forne- 
faciendis, J. 5. $. . & 2. . Magiſtrum aavis 
L 1.4.1. f. dt exercit. ad. 

Aguum pretori viſum eſt, ſicut commoda fen- 
timus, ex actu inſtitorum, ita etiam obligari nos 
ex comtractibus ipſorum, & conveniri. L 1. f. de 
en tem hujus edicti patere, nemo eſt qui ig- 
noret. Nam cum interdum ignari cujus fiat con · 
dition's, vel quales, cum magiſtris, er navi- 

gindi neceſſitatem contrabamus, æquum fuit, eum 

| qui magiſtrum navi impoſuit, teneri ut tenetur qui 
inſtitotem rabernz, vel negotio præpoſuit. J. 1. f. 
de exercit. aft. Sed, etſi in prætiis rerum Cupta- 
rum fefellit magiſter, exercitoris crit damnum, non 
creditoris. I. 1. C. 10. F. d cc. aff. Sed. etſi 
in menſa habuit quis ſervum prapoltum, nomine 
ejus reacbitur. I. x. C. 3. F. de A. ad. See the 
fifth Article of the ſecond Section of Covenants. 


II. 
2. The Factors and Overſeers oblige by their 
bends of deed thoſe who have imployed them, 
on agg, only in what relates to the Commerce, 
"her Over. or Buſineſs over which they are placed. 
frer:, Thus he who is appointed Super- cargo 
of a Ship, in order to traffick, to buy, 
ſell, or , engages his Maſter, or 
Principal, in every thing relating to 
thoſe Affairs. Thus he who is put in 
Maſter of a Ship, in order to tranſport 
Perſons and Goods, engages the Owner, 
as to what concerns the ſaid Tranſporta- 
tion. And both the one and the other 
bind likewiſe their Maſter, or Conſti- 
tuent, for all the conſequences of the 
ſaid Commerce, and Tranſportations; 
ſuch as the neceſſary Expences for equi 
ping, and refitting the Ship. Thus, all 
other Factors and Overſcers have their 
Power regulated by the quality of their 


Commiſſion b. 


Non tamen omne, quod cum inſtitore ger itur, 
obligat eum qui præpoſuit: ſed ita, ſi ejus rei gra- 
tia cui præpoſitus fuerit, contractum eſt. Id eſt, 
dumtaxat ad id, quod cum præpoſuit. Proinde fi 
præpoſui ad mercium diſtractionem, tenebor no- 
mine ejus, ex empto actione. Item, ſi fortè ad e- 
mendum eum præpoſuero, tencbor dumtaxat ex 
vendito, ſed neque ſi ad emendum & illi vindide- 
rit, neque fi ad vendendum, & ille emerit, debebit 
reneri. Idque Caſſius probat. /.5.F. 11. & 12. 
F. de iff. aft. Non autem ex omni cauſa prætor 
dat in exercitorem actionem, ſed ejus rei nomine 
cujus ibi præpoſitus fuerit. Id eſt, ſi in eam rem 
præpoſitus fit; ut putz, fi ad onus vehendum loca- 
tus fit, aut aliquas res emerit utiles naviganti: vel 
ſi quid, reficiendz navis cauſa, contractum vel im- 
penſum eſt. Vel ſi quid nautæ, operzrum nomine 
petent. J. 1. f. 7. F. de exercitoria adtione. Sed eti- 
am ſi mercibus emendis, vel vendendis fucrit præ- 
poſitus, etiam hoc nomine obligat exercitorem. J. 1. 

F. 3. F. de exercit. act. Igitur præpoſitio certam 
legem dat contrahentibus. Quare $i eum præpo- 
{uit navi ad hoc ſolum, ut vecturas exigat, non ut 
locet, quod forre ipſe locaverat, non tenebitur ex- 
ercitor, ſi magiſter locaverit : vel fi ad locandum 
e 1 ad exigendum idem erit dicendum: 

OL. 1. | 


Sc. Tit.16. Sect. 3. 
aut ſi ad hoc r ut mercibus 
n 


4 III. 
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If he who is ſet over a Ship, whe- 3. . 
ther it be as Maſter of her, for Trani % 


ing Goods and Paſſengers, or 27 ” 
— for Trading, ſubſtiturcs an- 59 my 
other in his place, to do his Office 3 .. 


| 2 


# 
tea with 


the deed of this Subſtitute, imployed * - 
by the perſon who was firſt intruſted ©z* 


with the Ship, or Cargo, will oblige 
the Owner of the Ship, or the Mcr- 
chant, in the ſame manner as the deed 
of the pe whom he firit intruſted; 
altho* the ſaid perſon had no power to 
ſubſtitute another in his place. For the 
neceſſity of treating with him who 
ſeems to have the C of the Ship, 
or Cargo, together with the power 
which he has received from the perſon 
that was firſt intruſted, and the rcafon- 


able Preſumption, that it is by order of . 


the Owner of the Ship, or Lading, 
that he exerciſcs the ad Office, give 
to what he does the ſame force, as if 
the thing were done by the Owner of 
the Ship, or Cargo, himſelf, Other- 


wiſe particular perſons would be liable 


to be cheated upon the Publick Faith. 
But this Rule is not to be extended in- 
differently to Factors, and others ſet 
over any Commerce, or Buſineſs at 
Land, where the neceſſity of treating 
with them is not the ſame, and where 
it is eaſier to learn who is the perſon 


p- imployed as Factor, and how far his 


Power extends e. | 


* Magiſtrum autem accipimus non ſolum quem 
exercitor e ſed & eum quem magiſter. 
Et hoc conf: Julianus in ignorante exercitore 


_ reſpondit : cxterum fi ſcit, & paſſus eſt eum in 


nave iſter io i, ipſe eum impoſuiſſe videtur. 
u E mak e tis. Omnia 
enim facta magiſtri debet præſtare, qui cum prz- 
poſuit. .* contrahentes ot: Fe fa 
cilius hoc in magiſtro, quam inſtitore admittendum, 
propter utilitatem. Quid tamen, f fic magiſtrum 
poſuit, ne alium ei liceret præponere? An ad- 
bac Juliani ſententiam admittimus, videndum eft. 
Finge enim, & nominatim cum prohibuifſe, ne 
Titio Magiſtro utaris? Dicendum tamen crit, couſ- 
producendam utilitatem navigantium. J. 1. y. 
F. de exercit. a. Cum fit major neceſſitas contra- 
hendi cum magiſtro, quà m inſtitore. Sakre res 
patitur ut de conditione quis inſtitoris diſpiciat, & 
tic contrahat; in navis magiſtro non ita. Nam in- 
terdum locus, tempus non patitur plenius delibe- 
randi conſilium. 4. L. 1. 


IV. 


If the Factor, or Overſeer, be a Mi- 


. When 4 


nor, his Engagements will oblige the , or 
Matter, as much as if he were of Age. , 


For he who has made choice of him, 
ought to blame himſelf for the conſe- 
; 11 : quences 


em eyed 4s 
4 Factor. 
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| them an- lige * one of the Partners for the 


rr re my 45 


quences of the Cho 


ice Which he has 
made. And it would be the ſame thing, 


if a Woman were appointed Factor, or 


ſct over any Commetee which ſhe is ca- 


pable of managing a. 


ſuit — — b — — imputare de- 


. On LC 
% ity 


1 „5 boy aN. r ry [1 
nputaturo qui præpoſuit. I. 1. f. 4. F. de exercir; 
2 id ie Gabel. maſculus; 


an foomincwne nam & ſi mulier præpoſuit com- 


inſtjtoria, exemplo exercitoriz actionis. Et 
fi mulier fit ta tenebitur etiam ipſa. J. 7. 


2 F. 4 inft. af. l. 1. §. 16. F. de s, ad. 


2 FO 
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$. Of n. Women and Minors may enter into 


me and all the Engagements that have been 


ane; ſpoken; of in this Title. And if they 


Trade. = a Bank, or drive any other Trade, 
| r 


| ments in any thing relatin 
to the faid Trade will be as valid as 1 
they were of Age. 5220 
Si mulier prapoſuit, competet inſtitoria, ex- 
emplo exercitoriæ actionis. EG mulier fit præ- 


16. F de exorcit. aff, Et fi 4 muliere ma- 


7 2 tenebitur etiam ipſa, J. 7.8. 1. F. de inf, af, 
1. 6. 


giſter navi præpoſitus fuerit, ex contractibus ejus 


ea exercitoria actione, ad ſimilitudinem inſtitoriæ, 
tenetur. J. 4. C. de exerc. & nfl. act. Sed & fi mi- 
nor viginti quinque annis erit qui præpoſult, au- 


xilio ætatis utetur / non fine cauſie cognitione. l. 11. 


9. 1. ff. de inft. act. By the Ordinance of the year 

1673, in the Title of Apprentices, Traders, &c. Art. G. 

2 Traders and Merchants, by Wholeſale or Retail, as 
0 Bankers, are ed to Ae, as to 

thing done bills is the Way Are Commerce 2 

Bank ; and they camot be reſtored againſt am Damage 

they may have ſuffered under pretext of Minority, 


VI. 


6. The /e- If ſeveral Partners concerned in the 
veral Part- ſame Commerce, or other Affair that is 
wer; in common among them, imploy one 


are all ofand the fame Factor, his deed will ob- 


ſwerable in Whole of what he docs or contra 
fs bo roy For every one of them has ſet him over 
r Fac. the Buſineſs: and the perſon who has 


4 Paulus reſpondit, unum ex mandatoribus in ſo- 
lidum eligi poſſe, etiamſi non fit conceſſum in man- 


dato. J. 59. F. 3. F. mand. v. I. 2. f. de duobus reis 
Si duo plureſve tabernam exerceant: & ſer- 


4 


\ 


vum quem ex diſparibus partibus habebant, inſti- 
torem præpoſuerint, utrum pro dominicis partibus 
teneantur, an pro æqualibus, an pro portione mer- 
cis, an vero in ſolidum? Julianus quærit, & veri- 
us elle ait, exemplo exercitorum, & de peculio 


actionis in ſoidum unumquemque conveniri poſſe 
4. 13. f. 4. F. de ir. a#. l. 6. H. t. wd. me 
res exerceant,” unum autem de numero ſuo mag i- 
trum fecerint, hujus nomine in ſolidum poterunt 
conveniri. Sed ſi ſervus plurium tavem exerceat, 
voluntate eorum, idem placuit quod in pluribus cx- 
ercitoribus. Plane fi unius ex omnibus voluntate 
exercuit in ſblidum ille tenebitur. Et ided puto 
& in ſuperiore' euſu in ſolidum omnes teneri. J. 4. 
$. 1. G. Fabi. att, See the fixtecnth Ar- 
ticle of the fourth Section of Partnerſhip. 


VII. 


If two, or more ; ons. mana by 5 Wien {+ 
theraſelves in W any of Thick, aue v 
Publick Trades, he who has treated *”” of theſe 
with dne of the Partners, in the name ae 
of the Company, ſhall have all the other Ia. vi 
Partners bound in the whole for what 4 9 = 
he has contracted s. Fo rk 2 


Si plures navem excrceant, cum quolibet eo- * 
rum in ſolidum agi poteſt. Ne in plures Advert. I ''* | 
rios R e qui cum uno contraxerit. I. 1. l. 
$ ul. & I. 2. F. de exercit. att, See the ſeventh 
Article of the Title of Partnerſhips in the Ordi- 
nance of 1673, quoted at the end of the Preamble. 


VIII. 


Factors and Agents who treat only g. 7% Fu. 
in this quality, arc not bound in their 7 /; 19! c4- 
own Names by the Engagements which / = » 
they contract, on account of the Buſi-9* 
nels which is intruſted to them, and in 
the Name of their Maſters w. 


Lucius Titius menſe numularix, quam exerce- 
bat, habuit libertum præpoſitum. Is Gaio Scio 
cavit in hc verba Octavius Terminalis, rem agens 
Octavii Felieis Domitio Felici, falutem. Habes 
penes menſam patroni mei, denarios mille, quos 
denarios vobis numerare debeo pridie Kalendas 
Maias. Quæſitum eſt, Lucio Titio defuncto fine 
hzrede, bonis ejus venditis, an ex epiſtola jure con- 
veniri Terminalis poſſit? Reſpondit, nec jure his 
verbis obligatum, nec æquitatem conveniendi eum 
ſupereſſe. Cum id inſtitoris officio, fed fidem 
menſz proteſtandam ſcripſiſſet. I. alt. F. de inſt. act. 


IX. 


The Power of Factors and Agents is 9. In what 
determined by their Revocation. But mar te 
if after they are recalled, they treat over of 4 
with perſons who knew nothing of their Le 77 
being recalled, what they ſhall have ow” 2 
tranſacted will oblige the Maſter; un- 


leſs the Revocation has been publiſh- 


ed, if it was the Cuſtom ſo to do; or 


that by other circumſtances the perſon, 
who treated with the Factor, might 


have known that he ought nor to have 


treated with himi. 


De quo palam proſcriptum fuerit, ne cum eo 
contrahatur, is præpoſiti loco non habetur. Non 
enim permittendum erit, cum inſtitore contrahere. 
Sed fi _ nolit contrahi, prohibeat. Cæterùm qui 
præpoſuit, tenebitur ipſa præpoſitione. J. 11. f. 2. 
& ſeq. F de inſt. ad, 


* e 


Mile L. WAYS, 


Of Pustack Travis, Sc. Tit. 16. Sed. 4. 


Of Bills of Exchange. 


HE Commerce of changing Mo- 
for N is carried on two 
he firſt is, by 8 the 
Species of Money for others of the 
ſame Value; ſuch as Pieces of Silver for 
Gold, and the Coin of one Country, 
for that of another. The ſecond is, 
where one gives Money to a Banker, or 
ther Perſon, in one Place, that he may 
remit it to another place; whether it be 
within or without che Kingdom. And 
it is only this ſecond Kind of Com- 
merce that we ſhall treat of here. For 
the other is only a bare ſort of Exchange, 
which is a Contract of which we have 


This Commerce of Remitting Money 
from one place to another, is carried on 
by the means of Bills of Exchange. 
And in order to the right underſtanding 
of the Nature and Rules of this Mat- 
ter, we muſt conſider in this Commerce 
the ſeyeral perſons concerned in it, and 
what paſſes with regard to eyery one 
. of them. | LE 

There are commonly in the Com- 
merce of Bills of Exchange, three per- 
ſons concerned, whom we ought to di- 
ſtinguiſh. There is he who wants to 
have his Money remitted from one place 
to another: Then he who receives it, 
as the Banker does, who undertakes to 
remit the Money: And thirdly, there 
is the perſon who delivers the Money 
in the place to which it is to be remit- 
ted, ſuch as the Banker's Correſpondent. 
And there is often a fourth 22 con- 


cerned, viz. he to whom the perſon 


who paid in the Money ſends his Order 
to receive it: And this fourth perſon 
may likewiſe transfer his Right to others, 
to whom he gives his Order. It may 
alſo ſo happen that there are only two 
2 concerned, he who gives the 

oney, and he who 3 it in one 
place delivers it back in another place, 
to the ſame perſon who gave it him on 
that condition, We mult in the next 
place conſider the different Covenants 
that paſs between thoſe Perſons. 

The Covenant which paſſes between 
the perſon who gives the Money, and 
him who undertakes to remit it to ano- 
ther place, hath in it ſome particular 
Characters which diſtinguiſh it from all 
* 1 5 of Covenants that may 

OL. ES 


888 the Rules in its proper place. 


the perſon who has received the 


ſeem to have ſome reſemblance with it. 
It is not a Sale; for no body ſells or 
buys in it: and in the Contract of Sale 
there is à Seller, who gives ſomething 
elſe than Money, as there is a Buyer, 
who gives nothing but Money. It is 
not an Exchange ; for thoſe who bar- 
ter, or exchange any thing, give ſome- 
thing different from what they receive: 
and each party takes for his own uſe a 
Thing which he ſtands in need of, and 
gives away another Thing which he 
can ſparc z but in the Commerce of Bills 
of Exchange, he who gives his Moncy 
takes nothing in counter-change, and 
does not give one — that he may 
receive another of a different kind; 


ſince he who received the Moncy my 
1 


reſtore the ſame Individual Specics whic 


he received. It is not a Depoſitum; tor 
he who has received the Money remains 
anſwerable for it, altho' it ſhould be loſt 
by an unforeſcen Accident. It is not a 


Loan; becauſe he who receives the 


Money docs not borrow it. It would 
be a Letting and Hiring, if he who rc- 
ceives the Moncy did nothing elſe but 
barely carry it to the place whither it 
ought to be remitted, having a certain Al- 
lowance for carrying it, as is uſual for Meſ- 


ſengers, Carriers, and Maſters of Stage- 
Coaches to do, Who take the Charge of a 


Bag of Money, to carry it from one 
lace to another, without anſwering 


for Accidents, and according to the 
Rules that have been explained in the 


Title of Letting and Hiring; but when 
he who receives the Money engages 
himſelf by a Bill of Exchange to remit 
it to another place; the Money remains 
in his hands, at his peril, and is no 
longer the Money of the perſon who 

Thus, it is not a 


venant, different from all the others, 
which conſiſts in the Commerce of 


tranſmitting Money belonging to a per- 


ſon, from one place to another: and 
which is diſtinguiſhed from all theſe o- 
ther kinds of 
raters which we have juſt now re- 
marked. 

The Covenant that paſſes between 
the perſon who has received the Mo- 
ney, whether Banker or other perſon, 
and him to whom he gives Order to 


pay it in another place, is a Partnerſhip, 


if they are Partners and „ exc 
with one another: Or it is a Procura- 
tion, or Commiſſion, if the Correſpon- 
dent be only the Factor or hy * of 


One. 


Thus, this Covenant hath its Rules, 
Iiz 


which 


243 


wy it. etting and 
Hiring z and conſequently, it is a Co- 


ovenants, by the Cha- 


224 


have been explained inthe Title of Part- 
nerſhip, and in that of Proxies, or Let- 
ters of Attorney. e cy 

The Covenant between the perſon 
who has paid the Money, and him to 
whom he gives his Order to receive it, 


is either an Aſſignment, if he ſubſtitutes 


him in his place, and transfers his Right 
to him; or it is a Procuration, if he 
N him barely the power to receive 
t 


c ef! for his uſe. Thus, this 


Covenant hath its Rules in the Title of 


the Contract of Sale, where mention 
hath been made of Transfers and Al- 
fignments or in that of Proxies. 
There is laſtly another Covenant 
which paſſes between him who paid 
down the Money, and the perſon who 


is ordered to anſwer the Bill of Ex- 


| CD when he accepts the Bill. And 


this Covenant is the ſame with that 


v hich paſſed between him who paid in 
the Money, and him who received it; 


for it only adds the Obligation of him 


Who accepts the Bill, to that of the 


perſon who drew it: and it obliges the 
perſon who acceprs the Bill, ro pay it 
on the day, and in the place ſpecified 
in the Bill. | 

It will be caly to gather from theſe 
Remarks, what is the Nature of Bills 


of Exchange, and what are the Rules 
which we are to take from the other 


kinds of Contracts, in order to apply 
them to what is tranſacted in this. What 


remains therefore, would only be to 
explain the Rules that are proper and 


peculiar to Bills of Exchange. But 
ſince the detail of this matter is regu- 
lated by the Ordinance of 1673, under 


the Title of Bills of Exchange, and 


that of the Intereſt of Change and Re- 


Change, it will be ſufficient to add to 


the Remarks already made, one fingle 


Rule, which comprehends all that is in 


the Romas Law, 5 this Matter, 
and that is agrecable both to the Law 
of Nature, and to our Practice. | 

Mie have not chought fit to make 
we here of the peculiar words that are 
uſed in the Commerce of Bills of Ex- 
change, ſuch as the words Drawer, In- 
dorfer, and Aecepter, that we might 
make the things which we had to fay, 
the more intelligible ro beginners, by 
ſubſtituting in the room of theſe Terms 
of Art, which the Dealers in this Com- 
merce are well cnough acquainted with, 
the things themleives which they fig- 
Vity. 


r 
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1. The Engattment of theſe cube receive 
Money, in order to pay the ſame 


I 


** $& 


their eſpondents, are obliged to 
pay the fame, or cauſe it to be paid b tow 
others, at the time and place appointed: c another 


and if they fail to do it, they are an- N. 
all the Lok 1 


ſwerable | ls and Dam 
which ſhall accrue thereby to him w 
gave the Money on this condition, ac- 


cording as the ſaid Damage is regulated 
ay": 4 or Cuſtom *. xt | | 


Si certo loco traditurum ſe quis ſtipu fit, 
hac actione utendum erit. J. 7. 7 1. F. de e quod 
cert, lar. Is qui certo loco mittit, nullo 
alio loco, quam in quo promifit, ſolvere invito ſti- 
pulatore poteſt. J. 9. cad. v. I. 1. C. abi conv. qui 
cert, lor. d. p. See the Titles of the Ordinance of 


1673, quoted at the end of the Preamble. 
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TITLE XVII. 
Of BROKERS, or Drivers 
of BARGAINY. 


r may add to all the different % % x, 
SV )) kinds of Covenants, a Matter 4. 7 a 


which is as it were an Acceſ- 
ſory to them; that is, the Uſe 
of Brokers, or Drivers of Bargains, 
whoſe Proteſſion is to bring Dealers 
together, and to mediate Bargains be- 
tween thoſe who, according to their re- 
ſpective Wants, are deſirous, the one 
to ſell, and the other to buy; or to ex- 
change, to let, or to hire, and to deal 


in any other Commerce, or Affair, of 


what nature ſoever it be. 
This Uſe of Brokers is principally 
neceſſary in the Sea-Ports, and in I rad- 
ing-Towns, to facilitate to Strangers, 
— others, the Commerce which they 
deal in, by addreſſing them to the per- 
ſons with whom their buſineſs is, mak- 
ing known the Intentions of the one 
to the other; ſerving as Interpreter, if 
there be occaſion: and rendring them 
the other Services which they are ca- 
pable of doing by their Mediation. And 
there are even Publick Officers, whole 
Functions 


Ankers, and others, Who receive f. Th Fr. 
Money on condition to deliver the agen 

me Sum at a certain time, and in an- f *%ofewhs 

other place, either themſelves, or by 73 2e- 
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Of Brokers, Sc. Tit. 17. Sec. 1. 


Functions oblige them to deal in this 
fort of Buſineis; ſuch as Brokers licenſ- 
ed by Publick Authority. 

This Mutter belongs to this place, 
not only as a conſequence of Covenant 
but alſo becauſe it contains a kind 
Cavenant which paſſes between Brok- 
ers, and thoſe who employ them, by 
which they regulate among themſelves 
the Conditions of the Ute, and Conſe- 
quences of their Mediation in driving 


Ac. 5 


TR Ah 
Of the Engagements of Brokers. 
The CONTENTS. 


1. The Office of a Broker. 
2. 7he lawful uſe of Brokage. 
3. The Engagement of Brokers. 


I. 


1. Tic Of- HE Engagement of a Broker is 


like to that of a Proxy, a Factor, 
and other Agent; but with this diffe- 
rence, that the Broker being employed 
by perſons who have oppolite Intereſts 
to manage, he is as it were Agent both 
for the one and the other, to negotiate 


the Commerce and Affair in which he 


concerns himſelf. Thus, his Engage- 
ment is twofold, and conſiſts in 4.48 
faithful to all the Parties, in the Exe- 
cution of what every one of them in- 
truſts him with. And his Power is not 
to treat, but to explain the Intentions 
of both Parties, and ro negotiate in ſuch 
a manner, as to put thoſe who employ 
him in a condition to treat together per- 
ſonally “. 


sunt enim hujuſmodi hominum ut tam in mag- 


na _civitate officinæ. Eſt enim proxenetarum mo- 


dus qui emptionibus, venditionibus, commerciis, 
contractibus licitis utiles, non improbabili more ſe 


exinbent. J. 3. inf. V. de frareet. Vel cujus ute- 


us hujuſcemodi proxeneta fuit. 4. J. 


* 


2.7:e/4w- All Brokers have their Functions li- 
ful ee fired to ſuch Commerce and Affairs, 
Fol. 


as are lawful and honeſt, and to the 


ways allowed tor dee them, and 
if 


bringing them to a good Iſſue. And all 
Brokage in ſuch Commerce, and other 
Things as are unlawtul, or by unlawful 
ways in ſuch Things as are permitted, 


forms no other Engagement than that 
of repairing the Harm that has followed 


upon it, aud of undergoing the Penalties 
4 | | | 


which ſuch unlawful Dealing may hae 


deſerved, according to the quality ot the 


Fact, and the circumſtances. 


d Contratibus licitis, non im ili more. 
1 3. f. de Se the third and tourth 


Articles of the tourth Section ot the Vices of Co- 


Venants. 


III. 


Brokers are not reſponſible for the; 7% 5» 
Events of the Affairs in which they £2597 
Lr 


intermeddle, unleſs they have been 

ty of ſome F mw or ſome Fault which 
may be juſtly laid to their charge; nei- 
ther are they bound to warrant the Suf- 
ticiency or Ability of the perlons to 
whom. they procure Money, or any o- 
ther Thing, to be lent, altho' they re- 
ceive a Recom tor their pains, 
and ſpeak a good word in favour of the 


| Borrower; unleſs there had been either 


an expreſs Covenant by which they 
are bound to warrant their own fact, 
or that it ſhould ap that they had 


been guilty of ſome Fraud in the mat- 


ter ©, 


Si proxeneta intervenerit faciendi nominis, ut 
multi ſolent, videamus an poſſit quaſi mandator te- 
neri? & non puto teneri. Quia 

is nomen, quam mandat : tametft lauder nomen. 
dem dico, etſi aliquid 8 nomine acce- 
perit nec ex locato conducto erit actio. Plane fi 
oo, & calliditate creditorem circumvenerit, de 
dolo actione tenebitur. J. 2. F proxener, 


4 2 
—— 


Sen Il 


Of the E ngagements of thoſe who 
imploy Brokers. 


The CONTENTS. 


1. Engagement of thoſe who imploy Bro- 


kers. 


2. Salary of Brokers. 
I. | 


Eeing the perſons who imploy Brok- , 

ers give them their Orders, they g 

are obliged to ratify whatever is tranſ- wiv wy 
acted purſuant to the Power which they N 


gave; in the ſame manner as thoſe who 


"2 ws Proxies, or who give Commil- 


ions, and other Mandates“. 
* See the faſt Article of the ſecond Section of Proxies. 
II. 


If the Broker does not give his Ser- 1. S 
vice for nothing, he who has imployed N. 
him owes him a Salary, either ſuch as 


has been agreed on, or according as it is 
regulated, if the Broker be an ans 
who 


ic monſtrat ma- 


. Dagage- 
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iſſa defuncti ſunt, & miniſterium quale 


who. has his 
ſhall be decreed him by the Judge, if 
the Partics do not 


ing lawful, it t to have its Salary, 
1 nx 4 ie Nature of the 
9 or other Affair; to the 
Quality of the Perſons, to the Time 
imployed about the Buſineſs, and to the 
Pains taken by the Broker b. | 


e Proxenetica jure licito petuntur- I. 1. F. 4 


De ico, quod & ſordidum, ſolent præ- 
ſides © ere. Sic tamen ut in his modus eſſe 
debeat, & quantitatis, & negotii in quo operula 

quale accommo- 
proxenet. v. I. 7. ff. mand. l. 1. 


daverunt, J. 3. F. de 


C. wd. v. I. ts. F. de proſe. verb. 


PTL Þ. des: UA. 
Of the VICES of COVE- 


NANTS. 


V Vices in Covenants, is meant 
whatever 1s C to their 


wanted this Howes whether it 
were thro' a Natural Infirmity, as if 
he was a Madman, or thro' ſome Er- 
ror, of the nature of thoſe of which 


ve ſhall have occaſion to ſpeak hereat- 
ter. 


® See the Baal Artick of the ſecond Section of Co- 
Vans. | 


Thus, it is an eſſential Character of 
all Covenants, that they be made with 
Freedom and Liberty: and it is a Vice 
in a Covenant, if one of the contract- 
ing Parties has been forced to it by any 
violence. + 

Þ See the ſame ſecond Article of the ſeomd Section of 
Covenant 


5. 


E. 


Thus, it is another eſſential Charac- 


ter of all Covenants, that the Treaty 


be carried on with Sincerity and Inte- 
rien z and it is a Vice in a Covenant, 
if one Party cheats the other by ſome 


Fraud, or Surprize, 
9 1 


taxed, or ſuch as 


E the marrer by. 
mutual Conſent. For this Function be- 


not en 


to whom ſomething 


ritance 
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cee the eighth Avtifle of the nd Seton of 
Covenants, 3 n ike pm. 
of the ſame Title. | | 45 


Thus, it is alſo an eſſential Character 
of all Covenants, that they contain no- 
thing that is unlawful, and diſhoneſt 4; 
and it is a Vice in a Covenant, if any 
— 45 is inſerted in it contrary to Law, 
or Good Manners. % 


ce the foſt Article of the ſecmd gehen of C- 
nants, 1 


Thus, in ſine, it is an eſſential Cha- 
racter of all Covenants, that the perſons 
who make them be capable of contract- 
ing*; and the Covenant is vicious, if 
one of the contracting Parties was un- 
capable of the Engagement into which 
he has entred. 


* See the third and ſubſequent Articles of the fifth 


| Sedtion of Covenants. 


' Theſe Vices of Covenants may "OREN of 
found in them in different degrees; and Covenanes 


according as they are in a higher or lower © 
degree, they annul, or do not annu 


quences of Damages. 
Thus, the want of Knowledge may “e. 
be ſuch that it annuls the Covenant, or 


* ſuch that it does not hinder it from ſub- 


ſifting. As for Example, if a Legatee, 
ing had been bequeath- 
cd by a Codicil which proved to be 


null, treats about his Legacy, and gives 


it up to the Executor, not knowi 
that there was a ſecond Codicil which 
confirmed the Legacy, and which was 


valid; this Legatee would not loſe the 


Right he had by this ſecond Codicil, 
which he knew nothing of; and the 
Treaty would be null, becauſe of the. 
want of the Knowledge of this Fact. 
But if the want of Knowledge does nor 
hinder the perſon from knowing well 


enough what it is he obliges himſelf to, 


this defect will not be ſufficient to an- 
nul the Covenant. Thus, he who has 
treated with his Co-heirs, about their 
Portions of the Inheritance, while they 
were as yet all of them ignorant of 
ſome Debts, or other Burdens, that 
come to be diſcovered afterwards, can- 
not pretend that this want of Know- 
ledge is ſufficient to annul the Treaty, 
when thoſe Debts and Burdens come to 
light. For it was not upon an exact 
and perfect Knowledge of all the parti- 
cular Rights and Charges of the Inhe- 
at his Engagement was found- 
ed; but it ſuffices to confirm it, and 720 

make 


the Covenants, and they engage, or do rs ga 
e the Partics to the Conſe- hizher » 


lower in de- 


5 Of the VIcEs OF CovENANTsS. | Tit. 18. 


make it irrevocable, that he knew that 
an Inheritance conſiſts of Rights, and 
of Charges, which are often unknown 
even to the moſt clear-ſighted Heirs 3 
and that under the Inccrtainty of more 
or leſs which could not be known, he 
has taken his chance of loſing, or gain- 
ing, in a thing that was altogether un- 
_ certain. 36 | OE ; 

Thus the want of Liberty may be 
ſuch as that it annuls the Covenant, as 
if one of the covenanting Parties was 
carried away by Force, and threatned 
with death, if he did not e him- 
ſelf. Bur if he complains only that the 
| 3 Authority of the Perſon with 

whom he treated made ſuch Impreſſions 
on him, as to oblige him to give a Con- 
ſent, which he would not have done 
vithout that circumſtance; theſe ſorts 
of Impreſſions not being accompanied 
either with Force, or Threatning, leave 
the Liberty entire, and do not make the 
Covenant void. | 

Thus Deceit is not always ſuch that 
it ſufficeth to annul the Covenants; for 
it has only this effect when one makes 
uſe of ſome unlawful means, with a de- 
fign to cheat, and engages thereby the 
perſon who is cheated to give a conſent 
which he would not have given, if he 
had known any thing of the trick that 
i8 bu upon him. As, if one who has 
in his cuſtody the Title or a Service due 
from his own Eſtate, conceals the Title, 
and tranſacts with the perſon to whom 
he owes the Service, and gets him to 
deſiſt from claiming it; this Deceit will 
annul the Tranſaction. But if the De- 
ceit is not that which engageth the 
Party to contract, and if he might 
have guarded himſelf againſt any cheat, 
it may be ſuch as may not be ſufficient 
to annul the Covenant; as if he who 
ſells a Horſe, does not tell the Buyer 
that he is apt to ſtumble, or does not 
anſwer the Spur, or has any other ſuch 
like Faults which are not ſufficient to 
make the Sale void. For this kind of 
Deceit is not reſtrained, no more than 
the Injuſtice of thoſe who ſell dearer, 
or buy cheaper than the true Value; un- 
leſs the Price were regulated, as it is in 
ſome Things by the Civil Policy, or by 
the common Cuſtom of Trade. But 
theſe caſes excepted, it is not poſſible to 
fix the juſt Point between what is over, 
and what is under the true Value. 
Hence it is, that it is ſaid in a Law of 
the Romans, that it is naturally lawful 
to {ell dearer, and to buy cheaper than 
the true Value; and in this manner to 
cheat one anotherf, So the Law ex- 


preſſes it; the meaning of which is, 
that the Advantage which the Seller, or 
Buyer, may have one over the other as 
to the Price, either is not in effect a 
Cheat, or if it be attended with no 
* circumſtances, it goes unpuniſh- 
8. | 
 Quemadmodum in emendo & venderido natu- 
raliter conceſſum eſt, quod pluris fit, minoris, quod 


minoris fit, pluris vendere : & ita invicem ſe cir- 


cumſcribere : ita in locationibus quoque, & conduc- 
tionibus juris eft. J. 22. H. ir. F. loc. | 


© See the Beginning of the third Section, and the fifth : 


Article of the fifth Section of the Contratt of Sale, and 
the ſecond Article of the third Section of thu Title. 


Thus, the Incapacity of Perſons may 
be ſuch that it —_— all rhe 3 
engage in, ſuch as that of a Mad- 
= or only ſuch as renders them in- 
capable of ſome Covenants, but not of 
all without diſtinction ; ſuch as that of 
married Women in ſome Provinces, and 
of Minors, who cannot engage them- 
ſelves, unleſs the Obligation turn to 
their advantage. 

It is only unlawful Covenants, and 
ſuch as are contrary to Law, and Good 
Manners, that are wholly null withour 
any Temperament; for this Vice can- 
not be toleratcd in any degree. 

The Vices of Covenants which ſuf- 
fice to annul them have two effects. 
One is, to give occaſion for diſſolving 


the Covenant, if the perſon who com- 


lains of it, deſires that it may be diſ- 
olved. And the other is, to oblige him 
who has uſed ſome unfair means, to re- 


pair the Damage which he may have 


occaſioned, whether the Covenant be 
diſſolved, or be allowed to ſubſiſt. And 
ſometimes likewiſe the Vices which are 
not ſufficient to annul the Covenants, 
may give occaſion for Reparation of 


Damages, according to the circum- 


Ces. | 

We ſhall ſay nothing here of Cove- 
nants which are vicious becauſe of Uſu- 
ry, and which are called Uſurious Con- 
tracts; ſuch as the Obligations for the 
Loan of Moncy, wherein the Intereſt is 
accumulated to the Capital; the Con- 
tracts which are made only to palliate 
Uſury, and to give the Enjoyment of 
Fruits for Money lent, and others of the 
like nature. For ſeeing, as has been ob- 
ſerved in the Title of the Loan of Mo- 
ney, that Uſury is not prohibited by the 
Roman Law ih, this matter does not pro- 


7 come within the deſign of this 


ork, and it hath its Rules in the 
Laws of the Church, in the Ordinan- 
ces, in the Cuſtoms, and in our Uſage. 


o . J. 1. §. 3. L. 11. F. 1. F. de pign. l. 39. F. de 
Fign. act. l. 14. C. de uſur. ha 
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De CIVIL 


Ax to the other Vices of Covenants, 
we ſhall reduce ſuch as thall be 8 
of under this Title to four Kinds. The 


firſt is, of thoſe which ate -oppolite- to 
the Knowledge that is neceſſary for con- 
trating z the ſecond is of thoſe which 
encroach on Liberty; the third kind, is 
of ſuch Vices as are co to Sinceri- 
and Integrity z and Neri is of 
uch as are contrary to Law, and Good 
Manners: And theſe ſhall be the ſubje& 
matter of the four Sections into which 
this Title ſhall be divide. 
We ſhall not ſpeak here of the Vice 
which proceeds from the Incaparity of 


» 


the Perſons ; for as there are different 


Incapacities, of Minors, of married Wo-' 
n, who in ſome Provinces cannot 
bind themſelves at all, and in others not 
without the conſent of their Huſbands, 
of Prodigals who are debarred from the 
Management of their own Eſtates, of 
Mad-men, and others; every one of 
theſe Incapacities ſhall be explained in 
its proper place. And as to this Matter, 
the Reader may conſult the Title of Per- 
ſons, the fifth Section of the Title of 
Covenants, the Title of Tutors, that of 
Curators, as alſo that of Dowries. 


EE 8 * a 3 


Ser 


Of Ignorance, or Error in point of 


Fact, or Law, * T a 
The CONTENTS. 


1. Definition of Error in Fact. 
2. Definition of Error in Law. 


One cannot be ignorant of the Law of 


Nature. 7 

4. Difference between him who errs in 

| Fatt, and him who errs in Law. 

5. Error of Minors, whether in Fact, or 
Law, does them no prejudice. 

6. Error of perſons come to full Age, in 
matter of Fact or Law, has divers 
„ | 

7. Of Error in a Fact which is the only 
Cauſe of the Covenant. 

8. If the Error in Fact is not the only 
Canſe of the Covenant. 


9. Ienorance of Fats is preſumed. 


10. Error cauſed by Fraud. 

11. We are to judge of the effef of the 
Error by the circumſtances. 

12. Error of Computation. 

13. Effeft of the Error in Law. 

14. If the Error in Law be the only Cauſe 

| of the Covenant. 

157. Another effect of the foregoing Rule. 

: 


- 


AW, S Book'l. 


16. Caſe wherein the Ignorance of the © 
- Law is of no ava 
17. If the Error in Law is not the on 
Ca of the Covenant.” . 


Title of thoſe who receive what is wat „* them, 
8 : 7 4 5 4 Fd hd 4 ; . 


© 


# 


11 
$3 7 
.. 

C N 


Rror, or of Fact, con- i. Def 
än eee 
is. As if one who is named Executor 
of a Will, knows nothing of the Will: 
or if he knows of the Will, and is iguo- 
rant of the death of the Teſtator *. | 
* $i quis neſtiat deceſſiſſe eum, cujus bonorum 


T T in ule a. 27 


: ==” - 

Error, or Ignorance of Law, conſiſts in 2. Defi- 
not knowing whata Law preſcribes. Ag = of Error 
if a Donee is ignorant that the Donation“ 
ought to be regiſtred: or if an Heir, or 
Executor, is ignorant of the Rights 
that belong to him by virtue of that 
Qualicy 5 5 f _ | | 

n — | 
D 


III. n 


* 


Ignorance of Law is to be underſtood 3. Ou. 


only of the Poſitive Law, and not of fe 
the Law of Nature, which no body 7 of ? 


Law of Na- 


can be ignorant of<, _ ture. 


© Nec in ea re ruſticitati venia præbeatur, cn 


 naturali ration honor hujuſmodi perſonis debeatur. 


I. 2. C. de in jus voc. See the ninth Article of the 
firſt Section of the Rules of Law. 


TV. 
He who is ignorant that a certain 4. Dif- 
Right is fallen to him, may be in this rence C. 
Ignorance, either by an Error in Fact, wen lin, 


or an Error in Law. For, if for Exam- —_— 


ple, he be 1 85 of his Relation to in who 


the perſon whoſe Succeſſion is fallen to er in 
him, he is ignorant of his Right, bur . 
thro* an Ignorance of the Fact: And if 
knowing that he is related to the de- 
ceaſed, he thinks himſelf excluded by a 
nearer Relation, not knowing that the 
Right of Repreſentation calls him to 
the Succeſſion, it is thro' an Error in 

oint of Law that he is ignorant of his 
Right to ſuccced d. 


Interdùm in jure, interdùm in facto errat. Nam 
ſi liberum ſe eſſe, & ex quibus natus fit ſciat, jura 
autem cognationis habere ſe neſciat, in jure errat. 
At fi quis forte expoſitus, quorum parentum eſſet, 
ignorat, fortaſſe & ſerviat alicui putans ſe ſervum 
eſſe, in facto magis quam in jure errat. J. 1. f. 2. 
F. de jur. & fact. gs. 


V. Minors | 


= 
_ 


V. 
; not. ha ans, r. 
e ſuch 4 ue and 
as is nec for = 
| of the ements into 


may chance to enter; they 
wag from the Covenants, whic 
judice, whether. they 
9 or in Fact. In 
te manner as they have Relicf, 
en they happen to be ieved in 
any thing by reaſon of their weakneſs, 
or chro' any want of Conduct; us ſhall 
be explained in the Title of the Reſciſion 
of Contracts and Reſtitution of things 
to their firſt eſtate. 


** Minoribus viginti 
41 


1 


juris & 08 gu. 


6 | 
6. Error of Perſons come to full Age, who are 
per/onscome at liberty to enter into all ſorts of Cove- 


9 co full nants, even altho' they be to their pre- 
= wp -4 7 Ke cannot 3 Minors, be 
Law, has relieved againſt the which they 


diver: d may have ſuſtained by their Covenants, 
1 Ignorance of the Law, orError in 
Fact. But in ſome caſes they ma oye 


Relicf, and in ones 1 
with the Loſs. an Pope 
in the following Malen 


the es Fanta aber ee 

quo 3 

alt. ign, i) 
VII. 


5. Of Ener If the Error in Fact be ſuch, that it is 
a 2 2 evident, chat he who has erred has con- 
— k fented to the Covenant, only 
of . 2 of the Truth of a Fact, ſo 
venant. that the Covenant happens to have no 

other foundation than a Fact contrary 
to the Truth which was unknown z 
ſuch an Error will be ſufficient to an- 
nul the Covenant, whether the Party 
Covenanting has engaged himſelf in any 
Loſs, or N has neglected to 
make uſe of a Right that was w fallen to 
Him. For not only does the Covenant 
ove to be without a Cauſes, but it 


, non eodem loco 
J. 2. F. de jar. 


Ls for its Foundation only a falle Cauſe. 


Thus, if it ha 1 that the Heir, or 
Xecutor of a Debtor, who in his life- 
time had paid the Debt, of which the 


Acquittance cannot be found, obliges 

himſelf to the Heir, or Executor of the 
Creditor, he being ignorant of the pay- 
tion will 
e Acquit- 
Thus, if it happens 
between 
them a Succeſſion, the one leaves to the 


ment already made; the Obli 


be without effect, 3 
tance is found. 


that two Executors dividing 
Vo L. I. 


0 the Vaous or CoOvENANTS. Tits Sect. 2. 


2 annis jus ignorare = 5 de 4 & fad 


becauſe he 


249 


other Goods that were bequeathed to 
him by a Codicil, and that afterwards 
this Codicil proves to be forged , he may 
9 0 a new Partition b. 

ce the fifth Article of the firſt Seftion of Cove- 


« Non videntur qui errant conſentire. J. 116. 
§. 2. f. de reg. jour. 

Error , ne maribus quidem in damnis, vc! 
compendiis obeſt. 1. B. F. de jar. & fad. n. 

la eſt, facti ignorantiam non nocere. J. g. 
cod, ter Pomponius quzrit, Si quis ſuſpice- 
for Fenk 4 ab * — eſt. 
vel ab eo qui procurator e 
er non eſt, an locus fit 
ew rgh eee 9 Ex falſa enim cauſa da- 
24. 9 ind. 

| „* A is factarn teſtamenti vitium in 
Wende emerſtrit, ex his quæ per ignorantiam con- 
fecta ſbnt, 8 tib WA comparabitur. 1. 4 


wn. 4.3.4. de tran{. |. v4 
cod. I. 6. . See the fol wing ANCE 


6i/+ WELL. 


If the Error in Fat has not been the 8. / 
3 of the — and if 4 mw 
hath fome other Cauſe ind on 1 mh _ 
the Fact which was unknown to the Can of 
gr 1 covenanting, this Error will not e Cre. 

the Covenant from havin > by full . 
effect. Thus, they who tranſa& about 


all their Affairs in general, cannot com- 


plam of having e in the Fa& of one 
of them in particular. Thus the Heir 
who has fold the Inheritance, will nor 


be relieved againſt the Sale, becauſe he 
did not know all the Effects that be- 


longed of the Inheritance?, | 
1 Sub prætextu ſpecierym poſt repertaru 

nerali — Fi Wei ved pot — — wh. 

l. 29. & de tranſ. | 


I of : altsis preſumed, when 9. Ke. 
Ce PR f to oy R But 2 of 
this Preſumption, which is always na- EY 
tural in Fab that do not concern us, "_ 
does not take place in things which 
concern us. For every one is prefumed 


to know what is his own proper act 
and deed .. 


In alieni fact ! oranti tolerabilis error eſt; 


l. ult. in F. F. pro ſuo. I. 2. F. de jur. Gf. ien. Plu- 
rimum — utrüm 85 2 alterius cauſa & 
facto non ſciret, an de — ſuo ignorat. J. 3. eod. 


X. 


If it is by is fraud of one of the 10. Error 


contracting Parties that the other has 4% 9 
been cheated by an Error of Fact; as if m_— 
one concealed a Title, or Deed, belon 
to the other, the Covenant will 
| —.— void: and he who has 3 
this Title will be liable to make good 
all the Loſs and Damage that ſhall have 
enſued upon the faid Fraud”. 
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the evi L Law, 


25 * e eee 
. 1 potuit, deciſionem litis extor- 


be, wee intra conſtitutum — tha 
TT nn J. 8 
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22 38 11 at 2a cats Wire ab bf thi vous 


= = Fatt in Fatt, we may 


the cirtum- 


france, 


: rolerabilis error eſt. J. 


A ding Parties complaim of an Error 
Fe of it by the fore · 


g Rules, acco to the cireum- 


z ſuch as the qttaliry and conſe- 


c of the Error: the regard which 
Je Contracters have had to the Fact 
which a to them to be true, and 
which proved to be otherwiſe: the ef- 
ect which the Truth that was hidden 
would have produced, had it been 
known to them: the eaſineſs or difh- 
ww chat might. have been in, find 

t the Truth, if it has been conceal 
| abs fraud of 3 , of. the Parties: if 
2 ons _ b Babe died e was the 
of. the perſon who 
lance: or if it b. eben he 
ma natural u not to 
kno 4 EY the. Erro 1 ſuch that it 


was natural for him to fall into 2 or 
if it is ſo groſs that it ought not to 


preſumed i: and according to tg be onher 


circumſtances, Which ma 
the judge to receive the Coenen of 


Error, or to reject it. 


er error in en loco, 
* orantia haberi debebit. Cum jus fini- 
tum & of it eſſe, & debeat : facti interpretatio 
F erumque etiam tiſſimos fallat. J. 2. F. de 
jur. & f. ign, Plurimùm intereſt, utrum quis de 
alterius cauſa & facto non ſciret, an de jure ſuo 
ignorat. l. 3. cod. in alieni facti ignorantia 


in f.ff. pro ſuo. Nec ſu- 


paina ignorantia ferenda eſt factum i ignorantis, ut 


nec ſcrupuloſa rat pf exigenda. Scientia enim 
hot modo æſtimanda eft, ut neque neghgentia craſſa, 


aut nimia ſecuritas ſatis expedita fit, neque delatoria 
e Ie erte. 
. | 


XII. | 

The Error of Computation, is a Miſ- 
take when in reckoning we put one 
Number inſtead of . which was 
the true one, and which we ſhould have 
ſet down, had it not been for that Miſ- 


force of Laws, ich have their 


B Ty 7 * 

3 I = 1 

"Beck 0:0 K I. * — 
XIII. 


An Error in Law is not ſuſßcient, as 25 


an Error in Fact, to annul 1 
For the ableſt men alive may 
of Facts d; but no body 

A Os 1 Fr 1 

ro them, altho' n 

theme? This Error, or or Ignorance of the 
Law, hath its different Effects in Co- 
R to "the following 


N 


eee 88 
S ignorantia haberi debebit. I. 2. . de jur. 
ien. 


1 Fadti incerpretatio plerumque etiim prudentiſ 
ſimos fallit, d./. 2. 


Ser the ninth Article T of the Rule 


of Law, 
3 


If the Ignorance, or Error in Law be 14. If the 
ſuch thar 1t is the only Cauſe of a Cove- Þ79 Error in 


nant,” in which one obliges himſelf to a” 


thing which he was not bound to ocher- 
wiſe, and there be no other Cauſe on ver. 


which the ſaid Obligation can be found- 
ed; the Cauſe provin ring to be falſe, the 
Obligation will be null. Thus, for Ex- 
ample, if he who purchaſes a Fief fitu- 
'ated in a Cuſtom where no Fine is pay- 
able for the Purchaſe, goes to the Lord 


of the Mannor, and compounds with 


him for the Fine, which he 1 poſed to 
be due; this Covenant, which has no 
other foundation beſides this Error 
alone, will not oblige the Purchaſer to 
pay the Fine which was not due ſ. 


Par Omnibus j 3 in damnis amittendæ rei 
non nocet de & /ad, 1 Sce 
the following Article. e rt 

It is to be remarked with reſbef to the Ex 
mentioned in this Article, and that of the ſixteenth Ar- 
ticle, that the Ignorance of the Diſpoſtions the 9 
toms, is an Ignorance of Law, as much as the Ignoranc 
of 2 78 * _ Laws. For allo the Dif- 

tion: s dered as Facts, becauſe 
A} Of hid Low and rap 
[plots it is natural that they be not all known, even to 
the moſt knowing perſons : yet nevertheleſs they have the 
effect with regard to 


thoſe that are ignorant of _ as well as thoſe who 
know them. 


XV. 


ry Greet : 


had it not The foregoing Rule not on rakes 15. 
take. Which is a kind of Error in Fact place in preſerving the perſon who era obo os 
different from all other Errors, in that from ſuffering any Loſs, as in the caſe I e 
it is always repaired o. For it is always there explained; þ 


ut it takes place like- Sg l. 
certain, that the Parties intended only wiſe to hinder him from being deprived 


to ſet down the true Number, and they of a Right which he did not know be- 
could not make another Number ſupply longed to him. Thus, for Inſtance, if 
its place. the N uw of an abſent perſon takes 


® Errorem calculi five ex uno . ſive ex care of his Affairs, and the abſent perſon 
pluribus emerſerit, veritati non afferre præjudicium, happening to die, the Brother of the 
eps conſtiturum eſt, J. an. C. de er calc. deceaſed, as his Heir, and next of Kin, 
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bearing the Loſs. 
given an Eſtate in Land in payment in 


demands of the Nephew an account of 


his Intromiſſions with the Effects of the 
deceaſed z the Nephew gives an Ac- 
count, and reſtores to his Uncle all that 


remained in his hands belonging to the 
ſaid Succeſſion, for want of knowing 


ceaſed, by the Right of Repreſentation 
of his Father, who was Brother to the 
deceaſed z he may afterwards, being in- 


' formed of his Right, demand his part 


of the Succeſſhon®. 


juris ignorantia, ſuum petentibus, non nocet. 
l. 7. ff de jur. & fad. gn. Condictionem earum 
rerum, quæ ei ceflerunt, quem cohxredem eſſe pu- 
tavit. qui fuit hares, competere dici poteſt. J. 36. 
11 f, F. fam. eriſc. | 


XVI. 


which cannot be repaired without break- 
ing in upon the Right of another per- 
ſon; this Error will make no change or 
alteration to the prejudice of that other 
erſon. Thus, for Example, if he who 
as been born and bred in a Country 
where perſons are reputed to be Majors 
at the age of Twenty years, treats in 
another Country, where the Laws con- 
tinue the Minority to the Age of five 
and twenty, with one who is under five 
and twenty wy, but whom he knows 
to be upwards of twenty, and therefore 
believes him to be Major; or if he lends 
him Pong this Error will not hinder 
the ſaid Minor from being reſtored, if 
there be ground for it. For it is a Right 
which 8 to him by virtue of a 
Law, the effect of which is not chang- 


ed to his prejudice by that other perſon's 


Ignorance. And if the Money lent has 
not been profitably laid out, the Error 
of the Lender will not excuſe him from 


Thus, he who had 


a Tranſaction, hoping to have it back 


again, becauſe of his being wronged in 

more than the half of the real Value, 
could not under this pretext recover 
this Eſtate, which his adverſ⸗ 


|: had ac- 
quired by a Title which the Law does 


not allow to be annulled on account of 


any ſuch Damage ſuſtained u. 


® $i quis patremfamilias eſſe credidit, non vana 


ſimplicitate deceptus, nec juris ignorantia, ſed _ 


publicè paterfamilias pleriſque videbatur : fic t, 
{ic contrahebat, ſic eine fungebatur : ceſſabit 
Senatuſconſultum. J. 3. F. de Senatuſe. Maced. 

It appears by this Law, that if this Creditor had 


- erred in Law, be had bſt his Debt. 
on the fourteenth pe. e 


r 


that he ſuccceded likewiſe to the de- 


Of the Vices or COVENANTS. Tit. 1 8. Se&.2: 


XVn. 


251 


If the Error in Law has not been the 1. 7 
only Cauſe of the Covenant, and that!“ ““ 


he who has done himſelf ſome preju— 


Law ti not 
the only 


dice may have had ſome other Motive, Cn of 
the Error will not be ſufficient to annul the Coe 
the Covenant. Thus, for Example, if . 


an Executor treats with a Legatce, and 
ys him, or obliges himſelf to pay him 
is whole Legacy, not knowing an 


thing of the Right which he had to de. 


tain part of it, becauſe the Teſtator had 
bequeathed beyond what he had Righr 
to diſpoſe of, either by Law, or Cuſ- 
tom; this Covenant will not be null. 
For this Executor = e have 
obliged himſelf to pay t 

cies, out of a Motive of executing fully 


and entirely the Will of the deceaſed to 


whom he ſucceeds. And it would be 
the ſame thing with reſpect to the Heir, 


e whole Lega- 


or Executor of a Donor, who had exc- 


cuted or ratified a Donation, which he 
did not know to be null for want of be- 
ing Regiſtred *. 


ls qui ſciens ſe poſſe retinere, univerſum reſti- 


tuit, condictionem non habet: quin etiam &© jus 


ignoraverit, celat repetitio. 4. 9. C. ad leg. falc. Si 


quis jus ignorans, lege falcidia uſus non ſit, nocere 
ei, dicit Epiſtola Divi Pii. J. 9. 5. 5. F de ju & 


fad. iu. 


* — 
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S einen 
Of Force. 


7 L O know what is the Effect of The Nature 
and Effects 
of Force up- 


Force in Covenants, and what 


degree it ought to be of to make them 


void; it is neceſſary that we know what 


ing of Covenants: and that we ob- 
ſerve, that there is a great difference 
between the character of the Liberty 
that ſufficeth for rendring our actions 


iberty that is neceſſary in Covenants. 

In the caſe of Liberty to do Good 
or Evil, to commit a Crime, an Injuſ- 
tice, a bad Action, Violence may well 


weaken, but it does not altogether de- 


ſtroy that Liberty. And he who yield- 


ing to Force commits a. Crime, chules 


to forſake his Duty that he may avoid 
an Evil of another kind. So that not- 
withſtanding the Force, he commits the 
Evil freely, and of choice. But in Co- 
venants, when one of the Parties has 


been forced to conſent to it, the condi- 
tion in which his Liberty was, did not 


leave him the uſe of it that was neceſ- 
| Kk 2 - ny 


_ or bad, and the character of the 


0 Liberty, 


degree of Liberty is requifite in the 
as. . 
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a Conſent which might 
render the Covenant va- 


_ reſpe&t to the L Whick one on 


to have when he enters into a , 
conſiſts in this, that in Actions, when 
the caſe is about the not committing of a 
Crime, either in matters of Faith, or in 
Morals, he who in ſuch a conjuncture 
yields to Force, and commirs Evi _ 
and ought rather to have ſuffered the 
Evils with which he was threatned, than 
fail in What he owed to Truth, or Juſ- 
tice; the Love of which, had he been 
fidicere in it, would have enabled him to 
ſtand our againſt all Terrors whatſoever, 
rather than abandon ſo eſſential a Duty. 


'Thus the Force has not quite deſtroyed 


his Liberty, but weak akening it, has en- 


him to make a bad uſe of it, and 
do chuſe freely to commit an evil Action, 
that he might avoid ſuffering. But 
when the caſe is about a Force that 


does not compel us to the breach of any 


Duty, but which puts us only under the 


neceſſity Mgr. N Loſs z he who 


finds himſelf in fuck a Conjuncture, that 
he muſt either abandon his Intereſt, or, 


for the Preſervation of it, expoſe him- 
ſelf to the effects of Violence, is in ſuch 


a condition that he cannot uſe his Li- 
berty in chuſing to preſerve what others 
have a mind to make him loſe. For al- 
tho' it be true, that he might, if he 
pleaſed, ſuffer the Evil with which he 


z threatned; yet Reaſon determines his 


Liberty to the Choice of bearing the 
Loſs, and freeing himſelf by this leſſer 
Evil from one much greater, which his 
Reſiſtance would have drawnupon him. 
Thus it may be ſaid, that he is not free, 
and that he is forced :; ſeeing it would 
not be a prudent uſe of his Li, if he 
ſhould chuſe to reſiſt the Violence, and 
to expoſe himſelf to Death, or other Evik, 
that he might preſerve his Goods. For 
in ſhort, Whatever is againſt Prudence, 
is contrary to the right uſe of Liberty; 
ſeeing the right uſe of it is inſeparable 
from Reaſon, as the Will is inſeparable 
from the Underſtanding. A 

* Quamwis, ſi liberum eſſet, noluiſſem, tamen 
tbactus volui, ſed per prietorem reſtituendus ſum. 


at.) 5. F quod. . cuuſ. 


It is eaſie to judge from this Remark 


on the Liberty neceſſary in Covenants, 


that if the Violence be {ſuch that Pru- 


dence and Reaſon oblige him who is aſ- 


faulted to abandon {ome part of his 


Courage and I 1 
likewiſe to protect the weakeſt, and 
moſt fearful ; and it is chiefly on their 
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Goods, ſome Right, or other Intereſt, 
rather than make Reſiſtance z the con- 
ſent which he gives to a Covenant that 
ſtrips him of his Goods, to ward off the 
Danger that threatens him, has not the 
Character of the Liberty that is neceſ- 
for entring into and 
whatever he does in this condition a- 
gainſt his Intereſt, ought to be an- 


It is farther to be obſerved on the 1s Fx: 
ſame ſubject of the Effect of Force in «mm Co 
Covenants, that all manner of Force, all * 


Violence, all Threatnings, are unlaw- 

— ORE 
y ſuch as e Liſe to 

or the Body to any Torment; but alſo 

all ſorts of bad Treatment, and all for- 

cible means. And in fine it is to be re- 


marked, that ſeeing all perſons have not 


the ſame Courage to reſiſt Violence and 


Threatnings, and that many are ſo weak 
and fearful that they cannot ſtand out 


againſt the leaſt Impreſſions ; we oughr 
not — — the copy be the Laws 
againſt Threatni /jolence, ſo as 
to reſtrain only ſich Acts as are capable 
to overcome perſons of the preateſt 
dity. Bur it is juſt 


account that the Laws puniſh all Acts 
of Violence and Oppreſſiond. Thus as 
the Laws puniſh thoſe who by ſome 
Deceit, or Surprize, take advantage of 


the ſimplicity of others, altho' the De- 
ceit does not amount to a direct Forge- 


ry, or other Exceſs e; fo likewiſe with 


much greater reaſon do the Laws chaſ- 


tiſe choſe who by any violent means 

ſtrike Terror into the minds of weak 

* altho* the Violence do not go 
far as to put the Life in danger. 


Or in a thing taken away by violence, &c. 


Levit. vi. 2. xix. 13. | 
© Ne vel illis malitia ſua fit lucroſa, vel iſtis 
fimplicitas damnofa, J. 1. F. de dolo. 5 


It follows from all theſe Principles, 
chat if a Covenant has been preceded by 
any Act of Force, any Violence, any 
'Fhreatning, that may have obliged the 
perſon who complains of it to give a 
conſent contrary to Juſtice, and to his 
own Intereſt z it will not be neceſſary 


for obtaining a Redreſs, to preve that 
his Life was in danger, or his Perſon 


expoled to any other great Violence. 


Bur if it ſhall 1 by the circumſtan- 

ces, of the Quality of the Perſons, of 

the Injuſtice of the Covenant, of the 

Condition in which the perſon was 

who brings the Complaint, of the Acts 
3 , 


of 
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of Violence, or of the Threatnings, that 
the Party gave his conſent, barely bo- 
cauſe of the Force he was under; it will 
be juſt to annul a Covenant, which has 
no other Cauſe or Foundation beſides 
the Force that has been uſed againſt 
him whom they have in a Co- 
venant, contrary to Juſtice, and to his 
own Int 

We have made here all theſe Re- 
marks, in order to eſtabliſh the Natural 
Principles of the Rules relating -to this 
Matter; and to give a reaſon why we 
haye not inſerted among the Rules of 
this Section, that Rule of the Roman 
Law, which 
reckon as Violences ſufficient to annul 
a Conſent, thoſe which can only influ- 
ence weak and fearful perſons; but that 
— — mg be ſuch as to ſtrike a 
Terror intim perſons 
of the — which ano- 
ther Rule reduces to the Dan 
| Life, or Torment of the Body e: For it 


is moſt pu and reaſonable, and likewiſe 
agreeable to 


our Practice, that all man- 

ner of Violence being unlawful, we 

ſhould reſtrain even thoſe Acts of it that 

do not go to fo great Excels, and that 

Reparation be made of all the 

e occaſioned by acts of Violence 
1 


the weakeſt perſons to do 
a thing that is unjuſt, — 5 — 


their Intereſt. Which is founded like- 
wiſe on ſome Rules of the Roman Law, 
by which all Force is declared unlawful, 
and all Acts of Violence prohibited, 
even altho* they are imployed to pro- 
cure one's {elf Juſtice f. And theſe Rules 
are ſo eſſential a part of the Law of Na- 
ture, that there would be no Order in 
che Society of Mankind, were not even 
the leaſt Acts of Violence repreſſed. 


* Metum autem non vani hominis, ſed qui me- 


ito & in hominem conſtantiſſimum cadat, ad hoc 
edictum pertinete dicemus. J. 6. F. quod. met. cauſ. 
Nec tamen quilibet metus ad reſcindendum ea 
que conſenſu terminata ſunt, ſufficit: ſed talem 
metum probevi qportet, qui ſalutis periculum, vel 
cruciatum contineat. J. 13. C. dt Tranſ. 

I. 8. C. 4e reſc. vend. 


f Extat enim decretum Divi Marci Wy” AY 
_—_ eſt ut ſi quas putas te habere petitiones, 
aGtionibus.cxperiaris. Cum Marciapus, dicevet, vim 


nullam feci : Cæſar dixit: tu vim ꝓutas eſſe ſolym 


{fi homines vulnerentur? vis eſt, & tunc quoties 
quizid quod deheri übt pont non per judicgm 1e. 
Poſcit. Quiſquis igitur probatus-mihi fyaritzem 

ullam debitoris vel 2 debitam, non ab ipſo 
ibi ſponte datam, ſine ullo judice temer pgſſidere, 


wel acoepiſſe, iſque ſibi jus in eam rem dixiſſe; jus 
it. J. 13. F. quod met. cau, 


crediti non 


ſays, that we are not to 


of 
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I. 


Y Force is meant all unlawful Im- 1. 


- 


g * „ which move any one & Force. 
again 


inſt his will, for fear of ſome great 
y1l, to give a conſent which he would 
_—_— if his Liberty were free from 
the ſaid Impreſſion*. 


Vis eft majoris rei impetus, qui repelli non 
poteſt, J. 2, « met, canſ. Vim accipimus 
atrocem, & m que adversüs bonos mores fiat. 
J. 3. §. 1. cod, Metum accipiendum Labeo dicit, 
non bet timorem, majoris malignitatis. 


J. 5. d. Propter neceſſitatem impoſitam, oontra- 


riam voluntati. J. 1. cod. 
II. 


All Covenants to which one of the Effedt of 
Parties has conſented only thro' Force, Force = Co- 
are null: and the Party who has made vnn. 


uſe of Force will be puniſhed for it ac- 


cording to the quality of the Fact, and 


be bound to make good all the Loſs and 
— which he ſhall have occaſion- 


Ait prætor, quod metus cauſa geſtum erit; 
ratum non n quod met. 2 „ 
neceflitatem impoſitam, contrariam voluntati. g. l. 
Si quis vi compulſus aliquid fecit, per hoc Edic- 
tum reſtituitur. J. 3. eod. Violentia & ex- 
tortas metu venditiones, & cautiones, vel ſine pre- 
til, mymerations, protilbent præſes provincig. 7 6. 
F-4e of. pref. Nihil conſenſui tam contrarjum ef, 
qui & bonz fidei judicia ſuſtinet, quam vis atque 
.metus: quam comprobare contra bonos mares eſt. 
T.-116. Ae xe Jur. | | 
All ſort of Force, all Violence, 
prohibited by ſeveral Ordinances. 


III. 


and Ogpr eim, are 


Altho' the Violences offered, and the 3. Dive; 
Menaces that are uſed, do not go to —_— 1 
| chat * orcs, 


rhat Extremity as to 


t the Life in 
4 yet it other unlawtul means are 
uſed, fuch as the keeping one ſhut up 


till he grants what b of him: 
if one expoſes another to the hazard of 
ſome Evil; the reaſonable fear of which 
obliges him to give a forced Conſent; 
the ſaid Conſent will be without effect; 
and the perſon who has uſed ſuch unfair 
mearis to obtain it, will be condemned 
to make good the Damage, and to un- 
dergo other Puniſhments which he ſhall 
have deferved according to the circum- 
{tances. Thus; if he into whoſe hands 


were depoſited Papers, or other Things, 
denies that the fait! Things were left 


with him; and threatens to burn what 


he is bound to reſtore, anleſs the perſon 


to whom the Things depoſited belong 
give him a Sam of Money, or other 
thing, which he unjuſtly demands; 
whatever ſhall have been conſented to 


in this manner, will be annulled: and 
the Depoſitary will be puniſhed for his 


Treachery, and for this Exaction, ac+ 
cording to the circumſtances. _ 


* $i is accipiat pecuniam qui inſtrumenta ta- 
tus met interverſarus eſt, nih dem, non dubita- 


tur quin maximo metu compellat. I. 8. F. 1. F. 


quad met. tanſ. Propter neceſſitatem im 


contrariam voluntati, metus inſtantis, vel futuri 


m ͤcarcerem 


ret, quidqui 


caxere com 
niæ, his 


of this Section; and the ſixteenth 


4 thing taken away by 


ram, 


periculi cauſa, mentis trepidatione. J. 1. eod. Qui 


pm detruſit, ut _ ei ue- 
ob hanc cauſam m eſt, , 
momenti eſt. J. 22. cad. Si foenerator inciviliter 
cuſtodiendo athletam, & à certaminibus prohibendo, 
it ultra quantitatem debitz pecu- 
tis competens judex rem ſuæ æquitati 
reſtitui decernat. J. wlr. G. 2. c. « 857 
The Laws do not allow private perſons to make uſe of 
Violence, or Force 2 er, not even to do them- 
ſelves Fuſtice. And therefore much leſs do the it 
. uſe Violence, to'threaten, to e e 
to extart & conſent to an unjuſt Pretenſion, See at the 
end of the Preamble to this Section the Law quo- 
ted under the Letter f See alſo the ſeventh Article 


Article of the 
fifth Section of Covenant. | 
If a foul fin, and commit a treſpaſs againſt the 


Lord, and lie unto his neighbour in that which 


was delivered him to keep, or in fellowſhip, or in 
Violence, or hath deceived his 
neighbour; Or have found that which was loſt, 
and lieth concerning it, and ſweareth falſly ; in any 
of all theſe that a man doth, ſinning therein: Then 


' ſhall it be, becauſe he hath ſinned, and is guilty, 
that he ſhall reſtore that which be took vildeatly 
away, or the thing which he hath deceitfully got- 
ten, or that which was delivered him to keep, or 
the loſt thing which he found: Or all that about 


which he hath ſworn 
it in the principal, and 


falſly; he ſhall even reſtore 
al add the fifth part more 


thereto, and give it unto him to whom it apper- 


taineth, in the day of his treſpaſs · offering Lev. vi. 


2, 3, „. 


4. Fa Ma- 
giſtrate à- 
- dueſes bis 


. 
If a Magiſtrate, or other Officer, uſes 
his Authority contrary to Juſtice, and by 


Threatnings, or other unlawful ways, 
4 


Conſent, which is 


tis, aut verberum terrore 


ways 


cording to 


to take advant 
of it ſelf unlawful, cannot fubſiſt in fi- who dle 
perſon whatſoever; even ½ it. 


ges any perſon to give 


fear of the Evil wh 
doing; the Conſent extorted 
Violence will be annulled: and the Ma- 


giſtrate will be anſwerable for the Da- 


e which he ſhall have cauſed d, and 
be liable to the other Penalties which 


ſuch a Miſdemeanour may have merited. 


© $i per injuriam qui fecit populi Romani ma- 
gi * wh eli Pomponius ſcribir, 
Edictum habere, fi fortè, inquit, mor · 


pecuniam alicui extorſe- 
rit. J. 3. H. 1. quod met.cauſ. Venditiones, dona- 
tiones, tranſactiones qum per potentiam extortee 
ſunt, præcipimus infirmari. J. wi. C. de his que vi 


— we pe Foe the cighthSeftion of the Con- 


Non ergent in Ballivia, doloſa. Impreſſione ; quod fi 
fecerint contractus reputabitur nullus: & poſſeſſio- 


nes dominio noſtro, vel Prælatis, Baronibus & aliis 
ſubditis applicabuntur, niſi de noſtra 
luntate. Ordinance of Philip the Fair # 1320. 


int vo- 


If the Violence, 


they 


upon him, as if it is his Wife, his Son, 


or any other perſon whoſe ſufferings 
ought ſenſibly to affect him, the Con- 


ſent obtained by ſuch means will be an- 


nulled, and the Party offending be lia- 


ble to Damages, and other Penalties, ac- 
Je circumſtances. 


* Hec quæ diximus ad Edictum pertinere, nilil 


- intereſt in ſe quis veritus ſit, an liberis ſuis, cum 
| r parentes magis in liberis terreantur. J. 8. 


ult. F. quod met. cauſ. Pene 
ter magis 
noxal. act. 


filii corpus pa- 
quam filius peticlitatur. H. ult. inſt. de 


VI. 


All that has been done by Force, will 6. At i 
not only be null with reſpect to thoſe dme ?? 
who have uſed the Force; 


reſpect to all other perſons who pretend 


of it. For What is 


vour of any 


altho* the perſons who have done the 
Violence, reap no profit by it*. 


f In hac actione non quzritur utrùm is qui con- 


-venitur, an alius metum fecit. Sufficit enim hoc 
docere, metum ſibi illatum, vel vim, & ex hac re 


eum qui convenitur, etſi crimine caret, lucrum ta- 


men ſenſiſſe. I. 14. F. 3. F. quod met. cauſ. I. 9. f. 1. 
cod. J. 5. C. cad. | | 2 


VII. | 

In all cafes where the queſtion is ,,, % are 
about annulling a Covenant, or any 70 judge of 
| -.- Conſent 


ſuch fe. 


the Threats, or other 5. yidence 

7s of the like nature, arc uſed towards n other = 
other perſons than him from whom . _ 
inzend to extort a Conſent ; and 2% <a 
that they intimidate him by the impreſ- wind to 
ſion which the fear of ſeeing thoſe per- force to a 
ſons expoſed to any evil Treatment makes c. 


but alſo with Force is 


che Force by 
the circum» 


© nt, we to } 
flances.. other 1 4 reatiment, WE gte 
the Injuſtice chat has been dene to hi 
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the eech of Conſent that is pretended to have been 


given out of fear of ſome Violence, or 


ok thera by the drcutaſtaticts J fuchs 
m 
who pretends to have been forced, the 
quality of the Perſons, that of the Me- 
naces, or other Impreſſions; as if a Wo- 
r lar A 
if perſons. of... a violent temper have 
threatened a weak perſon und expoſed 
him to ſome danger: if it was in the 
day or night-time, in a Town, or in the 
Fields. it is by theſe kinds of cir- 


* 


cCumſtanccs, and others of the like na- 


ture, and by the conſequence of repreſ- 
ſing all 9 of 98 and unlawful 


Means, that we are to judge of the re- 


: 


gard that is to be had to the Fear 
which the perſon who complains was 
in, and to; the Impreſſion, which the 


Fear was wes" of making upon his 


* 
* 


n Metus autem enuſa abeſſe videtur; qui juſto ti- 


more mortis, vel cruciatus corporis conterritus ab- 


eſt: & hoc ex affeclu cjus intelligitur. Sed non ſuffi- 
cit quolibet Pau 64 age Ee timuiſſe: ſed hu jus 


rei diſqua/itio judicis eft. I. 3. F. er quib. cauſ. maj. 
l 1 3. L. quid j 


dederit ne ſtuprum patiatur, vir ſeu mulier ; 
hoc Edictum locum habet. Cùm viris bonis iſte 
metus major, quàm mortis eſſe debet. J. 8. f. 2. 
end. Non eſt veriſimile compulſum in urbe, inique 
indebitum ſolviſſe, eum qui claram dignitatem ſe 
habere prætendebat. Cùm potuerit jus publicum 
invocare, & adire aliquem poteſtate præditum, qui 
utique vim eum peti prohibuiſſet. Sed e ne 
præſumptioni debet | apertiſſimas probationeę᷑ vio 
tiæ opponere. J. lf. cad. Cum Marcianu$'Qlceret 
vim nullam feci: Cxſar dixit, tu vim putas eſſe 
ſolùm ſi homines vulnerentur. Vis eſt & tunc quo- 
ties quis id quod deberi ſibi putat, non S judicem 
repoſcit. l. 304 met. cauſ. Sce the chird Ar- 
ticle of this Section. 


of „ 
17 


i 


1 


© VOL 


8. hes If Violence has been made uſe of in- 
Force is uſed ſtead of legal Means, to force one to a 


to oblige one 


zo comply 
with 4 
thing that 
is juſt, 


compliance with a thing chat is juſt, 
ſuch as a Debtor to pay what he owes; 
the perſons who have had recourle to 
violent Means, will be liable ro Dama- 


ges, and ſuch other Puniſhment as the 


iolence may have deſerved, and even 
that of the Loſs of the Debt which 
ſhall have been exacted by ſuch illegal 
courſes, according as the quality of the 
fact may give occaſion thereto bh. 


„ Julianus ait eum qui vim adhibuit debitori 
ſuo ut ei ſolveret ; hoc Edicto non teneri, propter 
naturam metis cauſa actionis, quæ damnum exigit : 
quamvis negari non poſſit in Juliam eum de vi in- 
cidiſſe, & jus crediti amiſiſſe. J. 12. F. 2. f. quod. 
mer. cauſ. Quiſquis igitur probatus mihi fuerit 
rem ullam debitoris, vel iam debitam, non ab 
ipſo ſibi 5 datam, ſine ullo judice temerè poſ- 
ſidere, vel accepiſſe, iſque ſibi jus in eam rein 
dixiſſe: jus crediti non habebit, l. 13. in F. eod. 


„ e 


Negantes debitores, non oportet armata vi terreri 
eos victos autem condemmari, ac juris remediis 


aft. Seer the Remark on the third Article 
Section. 


2.6 lie IX. 


this 


The ways which have nothing of 9. C 
Violence and, Injuſtice in them, bur 944 
which make only impreſſions to induce ;,7 


people to a compliance by other lawful 
and honeſt Motivyes, are Bt ſufficient ro 


annul Covenants. Thus, the Counſel 


and Authority of Peflons, the Reſpect 
due to whont engages people to a Con- 
deſcenſion, ſuch as that bf a Father, a Ma- 
5 or other Perſons laced in ſome 

igmity, and who inhorefs thernſelves in 
pou ing and inducing perſons to enter 

to "> ap Covenant, without uſinp3any 
Violence, or Threatping, are Motwes 


255 


impoſe 
Force. 


of whicH the 'Tnifiteflion has nothing 


contrary 'to Liberty, and which docs 
not annul the Covehants. Thus, the 
Son Who, by the Father's perſuaſion, 
becomes Surety for him, cannot com- 
plain as if the Reſpe& Which he had for 
the Paternal Authority had engaged him 
to it by Force. Thus, he 8 
bound to a perſon in, great Power, can- 
not pretend that his Obligation is the 
leſs valid upon that aecount i, 


Ad. invidiam alicui nocere nullam dignitatem 
oportet. Unde intelligis, quod ad metum arguen- 
dum, per quem dicis initum eſſe oonttactur Sena- 


toria dignitas adver ſurii tui ſola non ct idenca. J. 6. 


C. de inis vi metiifee c. g. . w. l. 2. C. ne Fiſcus 
vel reſp. Pater Seio emanchpeto filio facid periua- 
fit, ut, quia mutuam quantitatem acciperet à Sep- 


ticia tore, . chirggraphum pertcriberet ſud ma- 


nu filius ejus, quod iple 1mpeditys eſiet ſeribere, ſub 
commemoratione domus ad filium pertinentis, pig - 


nori dandæ. uærebatur an Stius, inter cetera 


bona etiam hanc domum jure optimo poſſidete paſ- 
ſit: cum patris ſe hæreditate abſtinuerit, neg metu- 


iri, ex hoc ſolo quod mandante patre manu ſul 


perſcripſit inſtrumentum chirographi, cùm neque 
conſenſum ſuum accointnbdivertt Fate! aut ſigno ſuo, 
aut alia ſcriptura. Modeſtinus reſpondit, cùm ſus 
manu pignori domum ſuam futuram Seius ſcripſe- 


rat, conſenſum ei obligationi dediſſe manifeſtum eit. 


J. 26. F. 1. F. de pign. 

We ſee by this Law, that we are not to underſtand in- 
definitely that other Rule which ſys, that we ought not 
to take that to be the will of a Son, which he does in 


obedience to the Will of his Father. Velle non creditur 


qui obſequitur imperio patris. J. 4. de reg. jur. 


X. 


Whatever is done in obedience to the 10. A0 


Authority of Juſtice, and to the Order 
of a Judge within the bounds of his Mi- 
niſterial Function, cannor be pretended 
to be done by Violence ; for Reaſon 
demands that we ſhould pay Obedience 
to thoſe who are in Authority over us l. 


Vim accipimus atrocem, & eam quæ contra 
bonos mores fiat, non eam quam magiſtratus recte 
2 | Intuit, 


der of a 
Court 


wſtice is 


not Force. 
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having fold, trans 0 
n certain Thing, fell it afterwards, 

fer, or mortgage it to another, without 
8 im with the firſt Engage- 
ment. ich is ſuch a Character in 
Fraud, as to make it amount to à Crime, 
and Which is reſtrained b Funiſhments, 
according to the circumſtances. 


The CONTENTS. 


1. . Definition of Fraud. 

2. Fraud is judged by the quality of the 

Fuat, and the circumſtances. 

3. Fraud is never preſumed, but ought 

always 10 be proved. 

4 Difference between Perſonal Fraud, 
and that which is called Dolus re 
1pS3. 

"os Fi of Stellionate. 

5. Exception to the former Rule. 

7. The Effects of Stellionate. 


Hg ſell it to 
without oe bs any thing 
Ne preß 
e Tink * 
non ſit, er 
vatis judiciis eſt de 0 aQio: 
ſtellionatus _ tio. 
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dor to 
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= as is ſufficient to nul the Sale, if 
dchey be only ſuch c 
Buyer may eaſily itſelf againſt, 
and on which the ale doth not depend. 
But if the Seller declares a Quality of 
the Thing which he ſells, and 


ae -1t 3D qr edt = 
e ſells a Land or Tenement, with a 
t of Service. which is not due to 


it; this will be a Fraud ſufficient to an- 


. 5 the Sale. Thus, in all caſes where 
aeſtion is to know if there be an 755 
0 


Fra it depends on the Pruderice 


the Judge to find it out, and to puniſh 


it, according to the ty of the fact, 
and the ie Ando And as we 


133 on the one hand eaſily to an- 


nul Covenants, for every thing that ma 
not be within the bounds of a 
— fo on the other we ought 
not to fu 
become a Rey th to ITY and 
A: K. 


Oh, actio non erit, e a 


8 1 
met. except, Hoc 
Ries varios, & dolofos, qui aliis offucrunt cal- 
liditate quãdam, ſubvenit: ue vel illis malitia ſua 
ech yel ie Cplcts dumaok, J. 1. F. de 
dolo. venditor, ut commendet, dicit : fic 
habendum quaſi neque dictum neque eſt. 
Si verò iendi emptoris cauſa eſt, æque 
fic habendum eſt, ut non naſcatur 'advershs dictum, 
promiſſumve actio, fed de dolo actio. J. 37. . de 


dolo J. 19. . de adi. ed. See the twelfth Article of 


the eleyenth Section of the Contract of Sale. 


8 III. Seeing 


"vein 1 Fraud is 

into a Rule, f 

whit rand is e O, red 
ve occaſion for recover- ud the cir- 


* 


ſkice, is got reputed 0 4 f 2 
Artifices as the 


ffer Simplicity and Honeſty to 


- 238 
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| III. 5 
4. Band Seeing Fraud is a kind of Crime, it is 


pe- never preſumed, unleſs there be proof 


rer 
5 Tot it e. 


ways to be. < Hetum en indiciis perſpicuit probari convenit. 
pee" Kg a7. 
IV. 


4. Di We muſt diſtinguiſti the Fraud men- 
rence tioned here, from the 1 which 
Tu. happens without the deed of the Parties 
and that contracting. As if in the Partition of 
which u an Eſtate, one of the Parties 7 to 
called Do- be aggrieved by an exceſſive Valuation 
tus re ipal. of what falls to his Share, or if a Pur- 
chaſer is wronged by ſome Vice in the 

Thing fold, altho' the Seller was igno- 

rant of the ſaid Vice. It is this Damage, 
without the Fraud of any perſon, which 

is called dolus re i psd, becauſe one of the 
Contracters h — to be cheated by 

the Thing it ih without any Fraud on 

the part of the others. Bur Perſonal 
Fraud, which is that treated of under 

this Title, implies a Deſign. of one of 

the Contracters to cheat the other, and 

the actual accompliſhment of the Cheat <. 

As if a Son concealing his Father's Teſ- 
tament, tranſacts with a Creditor who 

had loſt the Title, or Voucher of the 

Debt owing to him, which the Father 

had owned in his Teſtament to be a juſt 

Debt, and makes the Creditor by this 

mcans loſe his Debt. There is this dif- 


ference between theſe two kinds of 


Wrong, that that in which there is no 
Perſonal Fraud barely annuls the Cove- 


nants, and entitles the Party to Dama- 


Ber if there be room for it ; whereas 
erſonal Fraud may ſometimes be pu- 
niſhed, according to the circumſtances. 


Si nullus dolus interceſſit ſtipulantis, ſed ip/@ res 

in fe dolum haber. I. 36. F de verb. ob. See the ninth 

Article of the ſixth Section of Coyenants. | 

Si eventum fraùs habuit. J. 10, f. 1, F que in 
Fraud. cd. Fraus cum effectu. J. 1. mf. f 2 

416. Fraudis interpretatio ſemper in jure civili non 

ex eventu duntaxat, ſed ex conſilio quoque deſidera- 


tur. J. 79. |. de reg. jur. CEE | 
eb oy jb © os SYED of the 
JJ TO EN 6d w 


. Defini- Stellionate is that ſort of Fraud which 
ack 4 Ste is practiſed by him who aſſigns, ſells, or 
mort the ſame Thing which he had 
already aſſi ſold, or mortgaged to a- 
nother, and who conceals the former En- 
| 98 8. And he likewiſe is guilty of 
tellionate who pawns one Thing in- 
ſtead of another, if it is of leſs Value, 
ſuch as Copper inſtead of Gold: Or 
who pawns a Thing that is not his 
„„ 5 
Vo L. I. 


Maxime in his locum habet Srellionatres, ſi quis 
forte rem alii obligatam, difſimulati obligatione, 
calliditatem ali diſtraxerit, vel permutaverit, 1 
folutum dederit. Nam ha omnes ſpecies Stelliona- 
tum continent. J. 3. f. 1. F Kell. I. 1. C. rod. 

Si quis in pignore pro auro xs ſubjeciſſet cre- 


ditox extra ordinem Stellionatus nomine plec- 
tetur. 18 7. d6 pign. af. | 
Sod & ſi quis rem alienam mihi pignori dede- 


rit ſciens, vel {i quis aliis obligatam mihi obligavit, 
nec me de hoc certioraverit, eodem crimine ple 
tur. l. 36. H. 1. cd. See the following Article. 


ä . 

If the Thing which is pawned, or 6. Errepe:- 
N 23 to : ſecond Creditor, after * ' the 
it has pawned, or mortgaged to 
a former, be ſufficient to ſatisty both, 
then it will not be u reckoned Stellio- 
nate l. 


! Plane fi ea res ampla fit, & ad modicum æris 
fucrit pignorata, dici debebit, ceſſare non ſolum 
Stellionatus crimen, ſed etiam pignoratitiam, & de 
dolo actionem; quaſi in nullo captus fit qui pigno- 
ri ſecundo loco accepit; 1.36. F. 1. F. de pign. ad, 

He do net look por it as Stellionate, where a Debtor 
mortgages his whole Eflate to divers Creditors, nor even 
dy fame Land or Tmnement is mortgaged to ſeveral 
perſons, provided the Debtor be ma, fre But 

ch may have 


we are to judge by the circumflances 


engaged the Creditor, whether he be cheated, or not. 
VII. 


| Stellionate not only annuls the Cove- 7. The Ef- 
nants in which it is found; but it 18% 9 


' moreover reſtrained, and puniſhed ac- te. 


cording to the circumſtances w. 


'® Parma Stellionatus nulla legitima eft, cùm nec 
legitimum crimen fit. Solent autem ex hoc extri 
ordinem plecti. J. 3. H. 2. F. Stell. | 


SECT. IV. 


Of unlawful and diſhoneſt Covenants. 


The CONTENTS. 


1. Two ſorts of unlawful Covenants. 


2. In what reſpect a Covenant is contrary 
to Law. . 1 
3. Unlawful Covenants liable to Puniſb- 
ment. | 


4. Effect of unlawful Covenants. 


7. When one may, or may not recover 
what is unjuſtly given. h 


I. 


Nlawful Covenants are thoſe 1. T 
which are contrary to Law. 4 nt 
And as there are two kinds of Laws, a : 
the Law of Nature, and the Poſitive 
Law of Man; fo there are likewiſe two 
kinds of unlawful Covenants ; to wit, 
thoſe which are contrary to the Law of 
| ; Os Nature, 
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lan. Thus, it wn rr 
ature and Good Manners, to treat of hi not owe may, o 
: | Suge tt x of a Robbery, or of bs wb gives, AD May nor re 


demands Money for in the Thing n 


depoſited with bim, or a Thief for giv- gives. 


W. books we 
— 


„Le. thoſe in which the Parties 


ler ſhall warrant the Thing 


1 
ought not to place without diſ- 
in the number of unlawful Co- 
as being co to Law, all 
k con to ALaw; | 
whic amy Oo the Spirit - men- 


tion of the Law, and which are ſuch as 


ate forbidden by the Law. Thus, chis 
Covenant, wherein it is that the 


Seller ſhall only warrant his own Deeds 


and Promiſes, makes between the Seller 
and Buyer a Rule contrary to that of 
the Law, which ordains, that the Sel- 
ſold againſt 
all Evictions whatſoever. But that A- 


ing back what he has ſtolen, he who 


has given Money on ſuch an account 
may Cent it back; altho the Receiver 
have his Agreement*. But 
if the Covenant be unlawful both on 
the part of the Giver and Receiver, as 
if one who has a Law-Suit depending, 
gives Money to the Judge to e him 


- to give Judgment in his favour; or, if 


one gives Money to another to 


him to do an evil Action; he 


who | * the Money is juſtly ſtrip- 
ped of what he has laid out on ſuch an 
and he cannot recover it. And 


account, 
he who has received the Money cannot 


reap the profit of the Price of his 
Crime: but both the one and the other 
will be chaſtiſed by making Reſtitution, 
and — the Puniſhments which 
they ſhall have deſerved. 
: PE ow 

fi 5 1. E poteſt. Ut 1 tibi, 
e ſicrilegium facias, ne furtum, 


1 oi gol 


dedero, ut rem mihi vel 
eee 
ent is nevertheleſs lawful; for this T. d. es rarpems vet injugt, can/: 

aw being made only in favour of the 
Purchaſer, he may renounce what the 
Law hath enacted for his Benefit: and 
this the Laws do not prohibit e. 


© Omnes licentiam habent his quæ pro ſe intro- 
ducta ſunt, renuntiare. I. 29. C. de pad. 8 

Nec eſſe periculum, ne pactio privatorum, juſſui 
5 — antepoſita videatur. Quid enim aliud age= 

t prætor, quam hoc ut controverfias eorum diri- 

meret ? à quibus ſi ſpontè receſſerunt, debebit id 

ratym habere. I. 1. f. 10, & oper. nov. mut. 

See the twenty ſeventh Article of the ſecond 
Section of the Rules of Law in General. 


* Ubi autem & dantis & acci 


verſatur, non poſſe repeti 3 ry 


8. m f. de amd. ob 


— 


IL. f. 
2. ten- Unlawful Covenants are not only 
ful . null, 1 are = _ 33 2 
n Hae according as they tranſgr Prohi- 
8 bition, and Spirit of che Law 4. fa 
© Legis virtus hæc eſt i vetare, "Y d 
tere, punire, J. 7. F te logis hs WO yg Ap - * 
IV. 2 T Vr e 


dF. Unlawful Covenants oblige to no- lummist. d. J. 5. 1. 
unlawful thing, except to make the Da- 
Covenams, which they occaſion, and to ſuffer 
the Puniſhments which the perſons may 
have deſerved who made theme. 


® This is # Conſequence of the foregoing Abticle. 


CIVIL LAW 


IN ITS 


NATURAL ORDER. 


„ * 


nn. 


BOOK II 


3 Of Engagements which are formed without a Co- 
e A 


The ſubjef E have explained inthe 
wazter of Tireatiſe of Laws, the 
3 Origine and Nature 


of che ſeveral ſorts of 
Engagements which 

produces among 
— Men, the better to 
link them together in Society: and we 
have endeavoured to diſcover in thoſe 
Sources the Principles and Spirit of the 
Laws which relate to the ſaid Engage- 
ments. For fince God hath made the 
Society of Mankind eſſential to their 
Nature, that he might imploy them in 
the Duties of mutual Love, which he 
enjoins them by the ſecond Law; it is 
by the Engagements under which he 


ian 3, 6h.33 he. 
22 


— —— 


_ — TOSS 


puts them, that he determines every one 


to the particular Duties which he has a 
mind to preſcribe to him. So that it is 
from the Nature of thoſe ſeveral En- 
ga 


Rules of ſuch Engagements as are the 


ſubject Matter of the Civil Law. 


In order to a more particular Enquiry 


into the ſeveral Matters treated of in 
the Civil Law, we have made a Plan 
of them, in which we have diſtinguiſh- 
ed rwo Kinds of Engagements. One, 
is of thoſe which are formed by the 
mutual W ill of two or more Perſons in 
Covenants ; and it is this Kind which 
has been the Subject Matter ot the Hirt 


> Treat Laws, Chap. 4 EF 
LY ab io An: Book. 


ments, that we muſt diſcover their 
pective Rules, and particularly the 


259 


260 


they are formed, that points out in eve- 


hends in it the greateſt number of 


The CIVIL LAW, &c. Book IL 


Book. The other, is of thoſe En- 


gagements which are formed without 


the mutual Will of the Parties, but 
only cither bythe 5 o. him who 
cngagcs himſelf without the icipa- 
eh of the Perſon to 3 en- 
gaged; or even without the Will of 
either of the Parties, and by a bare Ef- 
ſoft of the Divige Providence: And it 
is this ſecond Kind of Engagements 

e ſhall 


without a Covenant, which W 
treat of in this Second Book. 


It wil be cafy to diſcern, by: he bare 
reading of the Table of the Titles of 


this Book, the Engagements which are 
formed by the Will of one Perſon alone, 
trom thoſe which God produces inde- 
pendently of the Will of both Parties. 
The Engagements which are form 


by the Will of the Perſon alone who 


engages himſelf, have this in common 


with the Engagements that are formed 
"Covenants, that both the one and 
the other Sort having for their Cauſe 
the Will of Perſons, there may be ſorhe 
of them which may not be juſt, and 
which may be contrary to Law, or 
Good Manners; and in theſe Engage- 
ments, the Parties lay themſelves under 
no other Obligation than that of re- 


the Evil zhat is-done-by them e. 


airin | | | 
Bur © Enga emelſts which have only 7 


. 


for their Cauſe the Divine Providence, 
and which are independent on our Wills, 
ſuch as Guardianſhips, Publick Officcs, 


and thoſe which are formed by Acci- 


derts, and by Events brought to paſs 
by God, without our Participation, tan 
have nothing in them that is unjuſt: 
Ang 1: is the Hand of God, by which 


ry one of them what is the Duty the 


gagements, when they are painful and 


unprofitable, as being only a grievous 
and heavy Yoke, contrary to their In- 
tereſts, and Inclinations, ſhake them off 


as much as they, can with Impunity; 


they ought, on the contrary, to reve- 


rence in them that Order of God which that are their Neareſt of 


is a Law to us, and to execute it with 
chat Fidelity and Carefulneſs which we 
owe to whatever he commands. 


2 


"- 


to what has 


delity, is the Engagement of Tutors, 
For þ is alſo a Matter that is amply diſ- 
cuſſed in the Roman Laws z wherefore 


we have thought fit to make it the firſt 
Title of TL Boo — we 
ſhall afterwards. treat of the other En- 


gagements in their Ofder 


. ; . 
y £ þ 4 * 
— 
n " 


| as # 7% 4 


- 


their Fathers before they come to an 
Age in which they may be capable of 
povernifig thetaſelyes, ſhbuld be p 

| arrive at ſuch; Age, under 
the Conduct of fome Perſon, Who ta 
be to them inſtead of a Father, as — 


as is poſſible, and who may take upon 
hinpſelf the Care of their Education, 
arſd the Management of their Eſtates. 
And it is to the Perſons who are called 
to this Office, that we give the Name 
of Tut or Guardians, oi 15 


1 


It is not neceſſary to explai 


n here 
what that State is, which we call Mi- 
Tuition or Guardianſhip, and how lon 

it laſts; The Reader may have recourſe 
1 ſaid on this Subject in 
the Treatiſe of Laws, the 11th Chap. 
n. g. and in the Title of Perſo 


Perſons, Sect. 1. 
Art. 16. and Sect. 2. Art. 8. and 9. 

The Engagement of Tutors, or Guar- 73, Naur 
oblige us to. Thus, whereas the great- dians, is among the number of thoſe of this En- 
eſt part of Men looking on theſe En- 


1 Religion and Civil Government, Guardia 
dhat thoſe who are deſtitute of. 


which are formed without a Covenant: gagement. 


Ste the Preamble of the Title of the Vices of Co- the 


cite, and the third and fourth Sefions of the ſame 
Jute, | a0 


For it obliges thoſe Who are called to 


that Office Whether they will or not, by 


a juſt Effect of the Order of Soci 


among Men, which does not permit 


that O wou oe eee ; 
'Thus, this Duty naturally falls on thoſe 

+ 8. Kei both be- 
cauſe the Relation engages them to it 


more ſtrictly, and becauſe the Care of 


the Eſtates of Minors belongs properly 
to thoſe whom the Law calls to ſucceed 
if there are no Cauſes which ma 

excuſe them from accepting the ſaid Of- 
fice, or if they are under no Incapaci- 


Of all the Engagements which are ties which may exclude them from it. 
formed without, a Covenant, that of the As the Tutor is obliged without his 


greateſt Importance, which 2 will, to take care of the Perſon and E- 


u- ſtate of the Minor; fo it is likewiſe juſt 


ties, and which demands the greateſt Fi- that the Minor, on the other hand, 


ſhould 


— 
1 
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| ſhould be reciprocally bound to the Tu- 


ror, to ratify, after he is come to Age, 
whatever the Tutor ſhall have rightly 
and to allow him the Ex- 
es which he ſhall have reafonably 
id out. So that the Guardianſhip 
makes a reciprocal Engagement berween 
the Tutor or Guardian, and the Pupil, 
in the ſame manner as if they had con- 
tracted with one another. And it is 
for this reaſon, that this Engagement is 
called in the Roman Law a N- Con- 
tractus, that is, like to an Engagement 
ee by a Contract between Per- 
ons who treat together *. 
N . 5 F. 1: | de g. & Ad. C 2. In. de 


obl, qua ex : caur. See im the ſame faces other 
kinds of Dua Contratts, among Co- Heirs, or Co-Ex- 


ectrtors : berween the Executor and the Legatee : between 


between our 


lim who manages the Affair of an abſent perſon, and 


the ſaid abſent perſon: between thoſs who happen to 
have any Thing belonging to them in common, without 
a Covenant : and between him who receruves that which 


is not his dur, amd the perſon to whom he muſt r:/tore 


it, All theſe Matters ſhall be treated of in their pro- 
per places, 


| Before we procced to the Explanation 


of the Rules relating to Tutorſhips, or #4 


Uſage, and Guardianſhips, it is neceſſary ro remark 


the Roman 
Law, As to 
Tutor ſhips, 
or Guardi- 


on this Subject ſome Differences between 
our Uſage and the Roman Law; for 
without the knowledge of theſe Diffe- 
rences, the Reader would be perplexed 
in many Articles, about the application 
of the Rules which are here quoted. 


The firſt of theſe Differences confiſts 
mn this, that by the Roman Law Tutors 


were given only to Males under the 
Age ot Fourteen years, and to Females 
under the Age of Twelve; and not to 


Perſons that were above that Age: and 


the Tutorſhip ended, when the Pupils 
attained to the faid reſpective Ages of 
Twelve and Fourteen ; which were 
called Puberty. As to Adult Perfons, 
or thole who were arrived at rhe Age 


of Puberty, ' they had only Curators aſ- 


iigned them till they accompliſhed the 
Age of Five and Twenty Years, which 


was the full Majority, according to the 
Roman Law. And even the ſaid Cura- 
tors were given only in two caſes; one, 
when the Minors themſelves apreed ro 
it d; and the other, when the Perſons 


who had matters to ſettle and adjuſt 


with the Minors, procured Curators to 
be aſſigned them, that they might pro- 
ſecute are the ſaid Curators the Ac- 
tions which they had againſt the Mi- 
nors c. But the Tutor was diſcharged 
by the Puberty of his Pupil, and could 
not ſo much as be named his Curator, 
if he declined it a. He was obliged on- 


ly, after his Tutorſhip was at an end, 


| can. paſt. | 
We muſt obſerve as a ſecond diffe- 


to put the Minor in mind to aſk for a 
Curator, and if he had Affairs of the 
Minor in his hands that were not &nith- 
ed, he was to take care of them, till 
there was a Curator appointed to ſuc- 
ceed him*. In France the Tutorthip 
laſts till the Perſons have fully com- 
2 the Age of Five and Twenty 
Years. For according to our Ufige, 
as well as by the Roman Law, it is on- 
* — the completion of this Age that 


rſons are held to be capable of all 


ſorts of Engagements, without hope 
of being relieved againſt them in 0. 
deration of their Age. So that in this 
Title therefore we ſhall only make-uſc 
of the Name Tutor, both tor thoſe Mi- 
nors who are under the Age of Vert., 
and thoſe- who are above it, and who 
are called Adults, altho' that in the 
Laws which ſhall be quoted, the words 
Tutor and Curator muſt be underſtood 
in the ſenſe which they had in the R6- 
man Law. r 


i 
v6. 1. ffir. de curat. i | 
4. F. 2. l. 2. . 3, F. qui petant tutares. l. 1. Cod. 


a L. 20. Cod. de excuiſ. fur. ; 
L. 5. G 5. ff. de am. & per tus. |. wn. Cod. ar 
2d ads. ts I, | | 


rence: between our Uſage and the Ro- 
Man Law; that by the Koman Law cer- 
rain perſons were called to Tutorſhips 
preferably to all others, ſuch as thoſe 
who had been named by the Farher in 
his Teſtament, and for want of ſuch 
Nomination the Next of Kin , and if 
there were many in the ſame degree of 
Kindred, they were all called together. 
But in France the Uſage is, that the 
Relations of rhe Minor are called to ap- 
pear before the Judge who has the Ap- 
pointment and Nomination of the Tu- 
tor, in order to {ce fuch Tutor aſſigned, 
and they do not implicitly. follow the 
Will of the Father Who had nominated 
4 Tutor by his Teſtament, nor the or- 
der of the Proximity of Blood. Bur 
the Relations are ar hberty to make an- 


other choice, if they think there is '6c- 


caſion for it. And this Liberty takes 
— 8 not only in the caſes where the 
Perſons whom the e te Blood 
would call to the Tutorſhip thould have 


juft grounds of being excuſed from it, 


or ſhould be incapable of it; bur it is 
made uſe of to diſcharge very often the 
Next of Kin, who have no legal Ex- 
cuſes to offer why they ſhould be ex- 
empted from it. And it is for this rea- 
ſon, that in France all N arc 
tid to be Darive; and altho' this Ulage 

| is 
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De CIVIL LAW, &c Book II 


is founded on a Principle of Equity, be- 
cauſe in reality it may ſo happen that 
the Next of Kin, who has nor, per 
haps, ſuſſteient Excuſes to exempt him 


from the Tutorſhip, may not have the 


qualifications that are neceſſary to make 
a good Tutor; yet this Liberty is very 
. turned to a bad uſe, and the ncar- 
eſt Relations, who often have not the 
Good of the Minors ſo much in their 
view, as to themſclves delivered 
from the burthen of the Tutorſhip, 
contrive, by their intri to get it 


ſettled on the remoteſt Relations; which 


is an Abuſe that ought to be corrected, 


by Sons proper Regulation for that pur- 
poſe. 
. 1. f. de teflam, tut. Inflit. de leg. agn. tut, 


J. 1.6 1.6. F. de leg. tut. Nov. 118. cap. 5. See the 
1 of the firſt Section, "OR 

The third difference between our 
Uſage and the Roman Law, conſiſts in 
the manner of appointing Tutors to 
Minors. For ſeeing there was not in 
Rome any Publick Officer who did the 


Functions which in this Kingdom are 
performed by the King's Proctors in the 


reſpective Juriſdictions z it was required 
that the Mothers of the Minors, their 
Relations, their Friends, or their Liber- 
tines, that is, thoſe who have been ſet 
at Liberty from Slavery by the Anceſ- 


tors of the Minors, ſhould apply to 
ign- 


the Magif to have Tutors aſſign- 
ed thems. But in France it is the 
duty of the King's Proctors, and of 
thoſe who perform the Functions of that 


Office in the inferior Courts of Lords 


of Mannors, to ſee that Minors have 


Tutors aſſigned them; and the Mothers, 
or Relations, who have a mind to ſee 
that due care be taken of it, may ap- 
ply to che ſaid Officers for their aſſiſtance 
in this matter. 5 


it. F. qui pet ant tutores, 


As to the other differences which 
happen to be between our Uſage 


may | 
and the Roman Law, they ſhall be ta- 


ken notice of in their proper places, and 


it is not neceſſary to ſay any thing of 


them here. 1 . 
[It may not be F to obſerve 
here, that in the Law of Englant, there 


are three manner of Guardianſhips, viz. 


by the Common Law, by Statute Law, 
and by Cuſtom b. By 
Law, there are four ſorts of Guardians. 


There is a Guardian in Chivalry; who 


is the Lord of whom the Infant doth 
hold his Lands, and who, ſo ſoon as 
the Father dieth, hath the Wardſhip 
and Keeping of the Heir; and thereby 


and he is intitled to the Wardſhip 


the Common 
ref 


wo ſeize upon the Body of the Ward, 
and his Lands, till he arrive at full Age 
But this Guardianſhip in Chivalry, is 
now aboliſhed by Act of Parliament, 
12 Car. II. cap. 24. And there is a 
Guardian by Nature, ſuch as the Fa- 
ther is of his Son z who as to the Ward- 
ſhip of the Body of the Heir, was pre- 
ferred even to the Lord who was Guar- 
dian in Chivalry, and _ that account 
was intitled to the Wardſhip of the 
Land k.] . 

Coke 1. . fd. 88.6. 
| 3 Ol 128 Th 

* Littleton, Sect. 114. Cowel's lafit. lib. 1. vit. 18. 


[There is likewiſe a Guardian in 
Socage, who is the Next of Blood to 
whom the Inheritance cannot deſcend 1 
the Land, and of the Heir, until the 
age of fourteen years. And alſo à Guar- 

ian by reaſon of Nurture, all frequent 
in our Books l.] WE 

ce 1. Infl. F. 88. b, Cowel's Tnftit, Uh. 1. 
. , | | | 

[As to Guardianſhips by Statute, it 
is enacted in the * * Phil. & 
Mar. c a, 8. in relation to the taking 
away of Women Children, under fix- 
teen years of age, without the conſent 
of Parents, that the Father, or Mother, 
or ſuch perſon as the Father ſhall have 
appoin 2 any Act in his Lifetime, 
or by his laſt Will and Teſtament, ſhall 
have the Cuſtody of ſuch Woman 
Child. And by Stat. 12 Car. II. cap. 24. 
$.8. it is more fully enacted, That it 
ſhall be lawful for the Father of a Child 
unmarried, and under One and Twenty 
avi of Age, (whether Born or Polt- 

umous, or whether the Father be One 
and Twenty years, or not) by Deed in 
his Lifetime, or by his laſt Will in 
writing, Rs preſence of two or more 
Witneſſes, to diſpoſe of the Cuſtody 
and Tuition of ſuch Child till full Age, 
or for a leſſer time. And that ſuch Diſ- 


poſition ſhall be good and effectual a- 


gainſt all perſons claiming the Cuſtody 
or Tuition of ſuch Child, or Children, 
as Guardian in Socage, or otherwiſe. 
And the perſons ſo appointed Guardians, 
may take into their Cuſtody and Tuiti- 
on, to the uſe of ſuch Child, or Chil- 


dren, all their Lands and Perſonal E- 


ſtate, and manage the ſame, until their 

pective Ages of One and Twenty 

ears, or leſſer time, according to fuch 

iſpoſition of the Father] 

Cuſtom, the Tuition and Cuſto- 

dy of Orphans, Children of Citizens 

and Frecmen, belongs to the * 
an 
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knd Aldermen of the City, Town, or 
h of which they are Inhabi- 
® Coke 1 . fel. 88. 6. 


there be no Tann Tutor 
e. Appointment of a Tutor by 
the Father, and the Child be not W 


then may the Ordinary commit the Tu- 


ition of the Child to his Next Kinſ- 
man, who demands the ſame, as in the 
caſe of Adminiſtration to on In- 
teſtate v. According to our 

England, if the Child is ry 
years of Age, it muſt be at his own re- 
queſt, and nomination, that rhe Judge 


points him a Tutor, or Guardian. 


Bit if he is under Seven Years, then 
the Judge may do it ex officio o.] 

* Swinburn of Wills, Part 3. G. 9. 

cla Prax, tit. 208, 209. 


[Our Laws in England, ſpeak nothing 


of the Excuſes of Tutors, or Guardi- 


ans; becauſe, according to our Uſ: 
no one is put upon this Office againſt 
his will 7. Altho' the Roman Law, 
and the Laws of other Countries, ex- 
tend the Age of Minority to Five and 
Twenty Vears; yet in Great Britain, 
we carry it no farther than Twenty One 
Years compleat z at which Age our 
Laws look upon all Perſons to be capa- 
ble of having the Conduct of their own 
Affairs d. N e 

P CowePs Taff. Lib, . tit. 27. 

7 Coke 1 Inftit. fol. 78. 6. 
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r 
Of Tutors, and of their Nomina. 
12; 3 ROO; 


The CONTENTS. 
t. Definition of Tutorſhip. 
2. Duration of the Tutorſhip. 
3. The neareſt Relations ought to be ap- 
| pointed Tutors, if there is no rea- 
ſon to the comtrary, 
4. Nomination of the Tutor by the Fa- 
_ .. ther, or Mother. | 
7. One or more Tutors may be named. 
6. Tutors Honorary, and Tutors Ouerary. 
7. Tutors ought to. be confirmed by the 
8. 
9 


Judge. 4 
Tutors with Surety, or without it. 

. Preference of the Tutor who offers to 
give Security. @ 
10. The Father, or Grandfather, Tutor. 

11. H/ ho may be Tutors. | 
12. The Tutor takes an Oath of faithful 
Adminiſtration. | 


Of Tytoxs. 


— 


Tit. 1. Seck. f. 


J. | 


hat f | 
8 Wü ears 


* Appellantur tutores {quaſi tuitores, atque de- 
fenſores. G. 2. Inf. de 1. I. 1. f. 1. F. 

» Eft tutela, ut Servius deſinit, vis ac poteſtas in 
capite libero, ad tuendum eum, qui propter ætatem 
ſc defendere * n jure civili data, ac permiſſa. 
Tutores autem ſunt, qui eam vim ac poteſtatem 
habent. H. 1. & 2. inf, de tur. I. 1. F. cod. d. J. G. 1. 
Tutor per ſonæ non rei datur. I. 14. F. de tft, tut. 
Cum tutor non rebus dumtaxat, ſed etiam moribus 
= przponatur, 4 12. 8.3. F de adm. & pe. 


II. 


The Minor is he who has not as yet 3. ee 


263 


HE Tutor is he to whom is com- 1. Desti 
mitted the Care of the Perſon and , Iater. 
Eltate of the Minor. And this Office ®? 
is called Tutorſhip, or Guardianſhip *;, 


* 


Five r complegt ©. And of the 1. 


thoſe who are u 


their Fathers die, being in that State 
which is called Infancy, or Minority 


age are put under Tuition, while the ſaid 


Stare lifts 4. | 
© Minorem autem viginti quinque annis natu, 
videndum eſt an etiam die natalis ſui adhuc dici- 


mus, ante horam qua natus eſt ; ut fi captus {it 


reſtituatur, cum nondum compleverit, ita erit di- 


cendum, ut & momento in momentum tempus 


ſpeterur, Proinde & {i biſſkxto natus eſt, five 
iore, five poſteriore die Celius ſcribit, nihil re- 
erre. Nam id biduum pro uno habetur, & po- 
ſterior dies Kalendarum intercalatur. 1, 3.6, 3. F. 
de mina. Sec touching the Biſſextile, the twen- 
tieth Article of the firſt Section of the Reſciſſion 
4 Maſculi puberes, & fœminæ viripotentes uſque 
ad vigefimum quintum annum completum cura- 
tores accipiunt. Quia licet puberes ſint, adhuc ta- 
men ejus ætatis ſunt, ut ſua n tueri non 
er Infl, de cru, See the Remark in the 
reamble to this Title, concerning the difference 
between thofe who are under Pukert , and thoſe 
who are Adult, and the Duration of the Tutorſhip. 
[It has been already obſerved, that the Age of Ma- 
Jority, which the Romans ſettled at Hive and Tw 


er the ſaid Age when 7/7 


Tears compleat, is by the Laws of Great Britain fixed - 


to One and Twenty Years compleat. Coke 1 Inſt, 


Altho' it be natural to name for the 
Tuition of a Minor, him whom the 
Nearneſs of Blood calls to be the Mi- 
nor's Heir and Succeſſor e; yet ſeeing it 
may often that the neareſt Re- 
lations are either incapable of bein 
Tutors, or have lawful Excuſes for de- 
clining the ſaid Office, we may name 
for Tutors, Relations of a remoter de- 

© or in default of Relations, thoſe 
who are allied by Marriage, and even 
Strangers, if there be no Relations, or 
Allies, who can be named, that is, who 
are capable of being Tutors, and who 
have no lawfu} Excuſe for declining the 
Office. And if in the Place where the 
2 Pupil 


3. The 


neareſt Re- 


lations 
ought to be 
appointed 
Twtors, if 


there © 0 


rea ſon to 
the contra 


ry. 
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Aer. fon whom they haye named) yet others 
may be in their place, if there 

5 any cauſe which. requireth the mak- 


ng of another Choice. For it may 


happens er chat the Father has 
bad Choice, or that ſome change hath 
2 happened, either in the Mo- 


or Subſtance f the Gl Wen 
hs? named. 


Lege duodecim added Perm ii c 
rentibus liberis ſuis five fœminini five, dp 
ſerds, fl modò in poteſlate ſint, tutores — 
to dare. I. 1. F. de team. tut. 
Sed & inquiri in eum, qui matris teſtamento 
datus eſt tutor, oport cb. f 14. §. 1. cod, | 
| Utilitatem — prætor ſtquitur, non 
ſcri ripturam teſtamenti, vel codicillorum. f Nam Pa- 
tris yoluntatem prætor ita accipere debet, ſi non 
| fuit gnarus ſcilicet eorum quæ ipſe prtar, de tu- 
deore comperta habet. ae tur. Quam- 
vis autem ei potiſſunum ſe tutelam commiſſdrum 
prætor dicat, cui teſtator delegayit, attamen non- 
nunquam ab hoc recedet : ut puta, ſi pater minus 
2 conſilio hoc frcit: forts minor 25. annis: 
vel eo tempore fecit, quo iſte tutor bonæ vitæ vel 
frugi videbatur, deinde poſteà idem cœpit male 
converſari, ignorante teſtatore: vel {i contempla- 
tione facultatum 15 res ei commiſſa eſt, quibus 
b ns 0 © 3. $3: t . & po. tur. 
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And the Tutors 


V, Sc. Book II. 


e 
the Admimiitration of ſeyeril . — 


—_ 


together the whole E Mi- 


+ or cach of bK. * which 


1 committed to his Char 
to the Rule which ſhall 

ola in its proper place . 

> Popll gui tam Rom Fir i provi G- 


cultates habet, rerum quz Romæ, : 
provincialium, pracſes . ve Pd. 1 12) J. 27. 


i ee F. adm. & per. iur. 


d. I. F. 1. l. 24. 4.1: 
. 


VI. 


Beſides the Tutors who are com- 6. Tier: 
monly given to Minors of all Conditi- #5, 
ons, for the Management of their _—_—” 


fairs, ſometimes others are named, who 
are - called Honorary Tutors, when the 
Condition of the Minor deſerves it: 
And their Function is, to watch over 
the Adminiſtration of thoſe Tutors who 


act, and to adviſe them 3 and, for di- 


ſtinction's fake, the Tutors who have 
the Burthen of the Actual M ent 
of the Minor's N are O- 


„ N 


4 -* Sur quidam, tutores qui Ree” 
hunt qui ad hoc dantur ut gerant. J. 14. F. 1. 


ff. 4 ſake; 1. e ee $2. fe 
adm. & per. tut. igirur tutores non ad- 


miniſtrabugt 3. ſed erunt —_ kt honorarios 
appellamus dati ſunt quaſi e actus 
ejus qui geſſerit & cuſtodes . iv F. de adm. 
& per. tur. See the thirty firſt icle of the third 


ion. 
VII. 


All Tutors, whether * be named 7. Tutors 
by the Father, or Mother of the Mi- gi 10 be 
nor, or whether they be called to the —_— 


Office: by Proximity of Blood, or be 
otherwiſe choſen, ugh to be Judici- 
ally 1 — by the judge of the 


Guardianſhip; 4 is, the judge of the 


Place where che ds hath his Reſi- 
dence p. 


» Magitratus ejus divitatis * flii tui origi- 
nem per conditionem patris ducunt, vel ubi corum 
ſunt facultates, tutores vel curatores his quampri- 
mum ſecundum formam perpetuam dare curabunt. 


l. an. C. ubi per. tut. v. Toto tit. F. de confirm. tutor. 


& tit. inſt. de Atil. tut. In France the Fudge does 
nat name the Tutor, nor confirm him whom the Father 


has named, WA oh nega na 


lations. V. I. ult. F. 1. & 2 de adm. tut. where 
mention is made of taking the Advice of the Relations, 
= canig 4 Gave for 6 Lent. . 


VIII. 


The Nomination of Tutors may be 8. Dau 
made two ways, as to what concerns with Sure- 
the ſafety of the Minors Eſtates. One 7 = 


” 


is, when thoſe who name them, inform ** 2 


themſelves well of the Solvency of the 
Tutors, 


x 
4s 
_ 


— 
"=o 


4 


Of Turors: 


Tutors, without obliging them to give 
— And the her is, when the 
Tutors are not admitted to the Tutor- 
ſhip, or Guardianſhip, without givi 


Tit. 1. Sect. 2. 


eſt res liberorum 


XI. 


Security 4. Which takes place only wi 
reſpect 


ab eis non petitur. 4. l. F. 3. Theſs Texts reſpected 
only the Tue who were called by Proximity of Blood. 


e named Tutors, one offers to give Se- 


to thoſe who arc willing to ac- 


t the Tutorſhip, or ianſhip, 
= that condition. 1 

(Legitimos tutores ſatiſdare certum eft. 
Ee 1 Giſcario 


[ By the Law of England, he that is conflituted Tutor, 
* by the Magiſtrate, or Ordinary, is bound 
ro put in Security. Cowel Inſtit. lib. 1. tit. 24. But 


in Practice, 
detriment 


this Law is not now obſerved, to the great 
many Minor, where mſolvent Perſons get 


their „ and able t | 
Toft Effects NONE” 0 ACconny 


IX. 
If of two or more Perſons, who are 


Tt who curity, and the others make no ſuch 


offer. to 
give 


rity. 


Offer; he who offers to give Security, 
ſhall be preferred *, if there is no reaſon 
for 3 another, either on the 
account of Morals, or for other Cauſes. 


Non omninò autem is qui ſatiſdat us 
eſt, quid enim fi ſuſpecta perſona fit, vel tur pis, 
cui tutela committi nec cum ſatiſdatione debeat— 
nec ſatis non dantes temerè repelluntur, quia ple- 
rumque bene probati & idonei atque honeſti tuto- 
res etiam ſi ſatis non dent, non debent rejici. 
Quinimò nec jubendi ſunt ſatiſdare. I. 17. $. 1. F. 
de teſt. tur. Fides inquiſitionis pro vinculo 
cautionis. I. 13. in fie. F. de tut. & curat. dat. 
Cum reliquis o iſtratum & mores crean- 
dorum inveſtigare. Neque facultates enim, neque 
dignitas ita ſufficiens eſt ad fidem, ut bona electio, 
3 & benigni mores. J. 2 1. f. 5. F. cod. 
See the thirtieth Article of the third Section. 


= | 


10. The The Father hath the Adminiſtration 
Facher, or of the Goods of his Children; with re- 


Grandfa- 
ther, Tut 


pect to which he is to them inſtead of 


a Tutor by Law!. 


Si ſuperſtite emancipationem tui ju- 
ris effecta, ant je 4 tuis per i 
timum tutorem patrem, —— manumiſſo- 
rem adminiſtratis, &c. I. 5. C. de dolo. Inft. de leg. 
par. tut. Quis enim talis affectus extraneus inveni- 
atur, ut vincat paternum: vel cui alii credendum 

Vo I. II. es 


All 
who are not under ſome Inca 


265 
| parentibus derelitis. ' 


gubernandas, 
l, 7. C. de cor. for. See the fifth Article of the 


perſons, may be named "Tutors, 1. / 


city, or * 
who have not ſome lawful nw: for Te 


being exctnpred from the ſaid Office t; 
So that it is only neceſſary 
who are the Perſons that are by Law 
declared incapable of the ce of 
Guardianſhip, or exempted from it. 
And this ſhall be the Subject Matter of 
the ſeventh Scction. 


Dicendum primùm eſt quos creari non opor- 
tet. J. 1.4. 3. F. de een. EO 


» 11 


The Tutor being named, he takes '? 


tor takes an 
Q Oath of 
fauthfucl 


an Oath in Court, faithfully and truly 
to execute the ſaid Office, and to pro- 


to know 


Nein 


cure on all occaſtons the Good of the u- 


Minor“. 


* Volumus, dum celebratur decretum quod tra- 
dit curam ei qui ad eam accedit, et am jusjuran- 
dum eum dicere, facrofanfta Dei evangelia tan- 
gentem, quia per omnem pergens viam, utilitatem 
adoleſcentis aget. Novell. 32. c. a. v. I. 7.4.5. 
C. de cat. fur. Sce the firſt Article of the ſecond 
Section of Curators. | 

Nu is another Abuſe that las crept into our Prac- 
rice in England, that Tutors are not ſworn to the faith- 
ful Execution of ther Office. Whereas heretofore when 

Per/on was admitted Tutor, or Guardian, he was 
ged, before his Admiſſim, to make Oath to admi- 
nifler the Affairs of the Minor to his profit and benefit, 
to exhibit a true and faithful Inventory of all the 
Goods, and to render an exact and true Account of his 


Office, whenſoever thereto required by the Fudge. Which 


is the ſame Oath that is adminiſtred to all Executor, 


and Admmiſtrators, Cowel'; Inſt. lib. 1. tit. 2 1. 


ads = 4 


„ 
Of the Power of Tutors. 


tration. 


T is to be remarked in general, on Tutor ſhip, 


this and the following Sections, 
the Office of a Tutor extending to all 
that concerns the Government of the 
Perſon, or Management of the Eſtate 
of the Minor; it comprehends all that 
variety of En 
Affairs of all kinds which may fall out 
render neceſſary. And this diff iſhes 


Tutorſhip, or Guardianſhip, from the 


articular E ents that are formed ; 
r Example, cither by a Sale, by Let- 
ting to Hire, by a Loan, by a Depo/;- 
tum, and others of the like nature. 
For whereas thoſe Engagements have 
their limits regulated by their Nature, 
the WI of Things that fall under 
1 m 


ements, which the 


the 


that or Guardi- 
anſhip, 154 
General En- 
gagement. 


= \". 
3 


—— Te nn 

er * 
. 
e 


— n 3 = — us 
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che Adminiftratioty * Tutors * * 
r Engagement to | m- 
1 We ſhall explain in e 
the following Sections, the Rules whic 

relate to b of Tutors, 


their E „ and the Power 


which they have by Law. 


ati, depoſiri. J. 3 
2. See the laſt Article of the firſt Section of 


uteri t may not be amiſs to obſerve here, 
ant % how proper it is for Tutors to conſult 
e e with the Relations of their Minors, as 
es to the manner and method of their E- 
atinors, ducation, the laying out of their Mo- 
ney, the Management of their Affairs, 
the regulating their Expences of all 
kinds, and in every thing elſe in the 
Exerciſe of their Turorſhip, that may 
admit of any difficulty. | 
In France, it is the conſtant Cuftom 
and Uſage, to name a certain number 
of Relations of the Minor, or other 
Perſors, whoſe advice the Tutor is ob- 
liged to take, and to govern himſelf by 
their Counſel z and it is upon the De- 
liberations and Counfels of the faid Per- 
ſons, that the Judge examines into the 
Conduct of the Tutors, and that he al- 
lows, or diſallows their Expences which 
A1 to any exception. And 
in Matters of the greateſt importance, 
ſuch as the Marriage of a Minor, the 
Alienation of their Immoveables, and 
other Affairs of conſequence, it is uſual 
in France to aſſemble before the Judge, 
either the Perſons who are appointed 
tor the Ordinary Council of the Tutor, 
or a greater number of Relations, to 
give their Advice in ſuch matters, which 
may ſerve as a Rule to the Tutor. 
We ſee ſome Footſteps of this in the 
Roman Law it ſelf, that in certain caſes 
the Magiſtrate did, of his own accord, 
and by vertue of his Office, take the 
advice of the Relations, either touch- 
ing the Education of the Minor, when 
there happened to be any difficulty in 
it, or concerning the Alienation of 
part of his Eſtate d: And there is like- 
wiſe in the Roman Law an Example of 
a Council appointed to the Tutor 
the Father of the Minor . But our 
Uſage, with wi og to. the Council of 
the Tutor, is different, and extends in 
general to his whole Adminiſtration 
and it is according to. this Ulage that 
we are to interpret the Rules which 
relate to the Power of Tutors. 
b L. 1. C. ubi pup. educ. debeat. I. 3. f. 11. F. 
1. C. . M. fc Ane 
I. 5. $. 8. F. de am. & per. tut. 


Te CIVIL LAW, &c. Boer II. 


Ti: CONTENTS. 
1. The Funttion of @ Tutor. 4.40 
2. The Power and Authority of the Tu- 


. 
3. The Expentes which the Tutor may lay 
4 Adminiſtration of Fairs. 
of the Tutor. 
6. Of the Tutor who 
7. If the Father bas ordered the Tutor 
to follow the Mother's Advice 
9. Effetts of the Tutor's Authority. 


out. 
5. The Extent and Limits 

bis Power. er 
8. Is that manner the Tutor acts for 
10. Refiitation L the Minor, netwith- 


 flandin Tutor's Authority. 
11. In ag air between the Tutor and 
t 


inor, another Tutor is ſab- 

ftituted. > | 

Tutor cannot accept an Aſfign- 

ment to @ Debt owing by his Mi- 
nor. 


I2. 


I. 


HE Tutor N named to be in 1 The 
the place of a Father to the Mi- Fade f 
nor, his Office implies two general Ob- WW 


ligations z One relates to the Govern- 


ment and Education of the Perſon of 


the Minor; and the other concerns the 
Adminiftration and Care of his Eſtate. 
Thus the Law gives to the Tutor the 
Power and Authority that is neceſſary 


for theſe Functions , and obliges them 


likewife to diſcharge them with that 


exactneſs and fidehty which ſuch a 


Truſt requires b. 

* Tutela eſt vis ac ad tuendum eum, 
qui propter ætatem fe re nequit. J. 1. F. de 
tur. F. 1. ift. cod. | 
See the Rules of this and the two following Ser- 
tions. | 


| HT 8 


The Power and Authority of the, +, 

Tutor extend to every thing that may Power and 

be neceffary for the + 3 uſe of his Ad- Author, 
Laws conſider f the Ti- 


miniftfarion ; and t 
him as a Father of a Family, and even 


by 2 him the Name of Maſter. But 


e is only to adminiſter as « good and 
careful Huſband, and is — Fvy give 
an Account of the Uſe which he ſhall 


have made of the Powet that is given 
him e. 


© Generaliter quotieſcumque non fit nomine pu- 
pilli, quod quivis pater fimilias idoneus facit, non 
videtur defendi. 1. 16. F. de adn, & per. tur. Tu- 
tor qui tutelam gerit, quantum ad providetitiant 
papitereth domim loco uber debet. JI. 27. CS 
N 2 


- 


<> 


= 


1 Is 


for the 
Journey, and on other ſuch like Occa- 


Lon. according as the 
fairs and the circumſtances may ire. 


| Toros Tit. i. Sect. 2. 


Sale has been Judicially decreed, in 
which the Formalitics preſcribed in ſuch 
fort of Sales are to be obſerved PF. 


* Tutor qui tutelam gerit, quantum ad provi- 


re tunc loco habetur, cam tutelam 
ximiniftrat, non cùm pupillum ſpoliat. J. 7. f. 3. 
F. pro e. irs 


epa 
of Law-Suits, for a 


Quality of the 
r's Eſtate, the Nature of the At- 


And in cafe there be any doubt t 


dong age « neceſſity of wy Ear 
t to get t te 
2 2 


not exceed the Revenue or Income, un- 
leſs it be in Caſes of great neceſſity, 
for the Good of the Minor. | 


I Sumptus in pupillum tuum neceſſario & ex 
juſtis honeſtiſque cauſis judici qui ſuper ea re cog- 
niturus cſt, ſi probabuntur facti, accepto ferentur, 

am ſi prætoris decretum, de dandis cis non tit 


etiam ſi 
interpoſitum. Id namque quod à tutoribus, five 
cunttribas boas Gle erogurnr, rus juſtitia quam 


aliena auctoritate firmatur. J. 3. C. de adm. tur. 
Item ſumptus litis tutor 


ficiſci. I. 1. C 9. FA u. & rat. Ae. I. 1. 


ur 
* Qui hon in cum impendit, quam fit 
— 8 : Jui? 
& Labeo ſcribir, poſſe. Sic tamen accipi 

eſt, ſi expedit pupillo ita tutelam adminiſtrari: cx- 
terum fi non expedit, dicerdum eſt, abſolvi pu- 


pillum o Neque enim in hoc adminiſtran- 


tur tutelæ, ut mergantur pupilli. Judex igitur qui 


contrario judicio cognoſcit, utilitatem pupilli ſpec- 


tabit, & an tutor ex officio ſumptus . 3. 
F. de cont. tut. & ut. act. See two follow- 


IV. 


4. Admin The Adminiſtration of the Tutor 
ran of reaches to every thing that is neceſſary, 


Affairs. 


the Debts owing 


other Moveable Effects, are not ſuffici- 
ent to diſcharge what he owes. In 


or uſeful to the Minor. Thus he may 
pay off the Debts owing by the Minor, 
if they be clear and liquidated, he may 
acquit the Charges, call in the Debts 
that are due to him, and make the ne- 
ceſfary Repairs. But he cannot alie- 
nate the Immoveable Goods of the 


Minor except for neceſſary cauſes, ſuch 


as the diſcharging of Debts, if they 
are preſſing, or burdenſome; and that 
only when the ready Money, the Rents, 

to the Minor, and his 


which caſe, the Alienation is to be made 
after a Judicial Enquiry into the mat- 
ter, by the advice of whe Relations, af- 
ter that the Tutor has given in a State 
of the Minor's Effects, by a ſhort In- 


. and Account, and after that the 
OL. PE 


it, & viatica, ſi 
ex officio neceſſe habuit aliqud excurrere, vel 
| 95 


dentiam pupillarem donuni loco haberi debet. 1 27 
. & & fer. une. Tutoribus rectè ſolvi. 
14. C1. C e. 1.46. F. wit. f. de adn, & 

per. txt. Minorum poſſeſlionts venditio, per pro- 

curatorem, delato ad prætorem vel præſidem pro- 
vinciz libello, fieri non potuit: cum ea res confici 
rete aliter non poilit, niſi apud acta, caulis pro- 
batis qu venditionis neceilitatem inferant, decre- 
tum — in tur. 4, 6. C. dr pred. & 
al. red. min. f. d. nai I. 1. 2. F red. er. ou 


fob. te. |. 11. rod. Imprimis hoc convenit excu- 


tere, an aliunde poſſit pecunia ad extenuandum xs 
alienum expedirt. _ ergo debet. an pecuni- 
am pupillus habeat vel in numerato, vel in nomi- 
nibus quz conveniri 
ditis, vel etiam in redituum ipe atque obventio- 


non poſſe aliunde exolvi, quam ex 


creditor, aut ufurarum modus 
ſuadeat. J. . 9. f. de yr. cor. qui ſub. tur. Re- 
quirat ergo neceſſarios pupil i. debet edi 
rationes. Itemque ſynopin bonorum pupillarium. 
4. I. 5. $.11. See the twenty fourth and the fol- 
lowing Articles of the ſecond Section of the Rei- 
ciſſion of Contracts. 


V. 


polſunt, vel in fructibus con- 


orum dif- 
tractione, tunc permittet diſtrahi, ſi modo urgeat 
um ri alieno 
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The Tutor may always make the N. Ex- 


Minor's condition better, may accept mr and 
in his Name Gifts that will not be bur- s 
the Power 
the Tur. 


denſome to him, may tranſact in ſuch a 
manner, that the Minor, it he be a 


. Creditor, may preſerve his Debt, and 


if he be Debtor, may find his account 
either in the diminution of the Debt, 
or in the caſe of Payment. 
Tutor cannot give away the Goods ot 
the Minor, nor tranſact to as to loſe, or 
diminiſh any Right n to him, 
nor lay new Burdens, ſuch as Services, 
on the Lands or 'Tenements, neither 
can he begin or proſecute a Law - Suit 
that is not well grounded, nor refer a 


Debt to the Debtor's Oath, unleſs there 


be no poſſible way of proving the Debt, 
and that this be the only Remedy thar 
is left: and in a word, he cannot in any 
thing make his Pupil's condition worſe 8. 


* Tutoribus conceſſum eſt 4 debitoribus pupilli 


niam exigere, ut ipſo jure liberentur : non 
— hate. 6 clans e cauſa cum iis 
tranſigere. Et ideo eum qui minus tutori ſolvit, 
a pupillo in reliquum conveniri poſſe. J. 40. F. «lr. 
F. de adm. & per. tur. Tutor ad utilitatem pu- 
pilli & novare, & rem in judicium deducere po- 
reſt. Donationes autem ab eo factæ, pupillo non 
nocent. I. 22. cod. Simili modo dici poteft nec 
ſervitutem imponi poſſe fundo pupilli vel adolei- 
centis, nec ſervitutem remitti. I. 3.4. 5. F. deres. 
cor. q. /. t. Non eſt ignotum tutores vel curatores 


adoleſcentum, ſi nomine pupillorum vel adultorum 
ſcientes calumnioſas inſtituant actiones, co nomme 
condemnari oportere. J. 6. C. de adm. tur. Tutor 
pupilli, 2 alus ge 
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himſelf for the Minor as his Tutor, or 
whether others oblige themſelves to 


| the ſecond Seftion of Novations. © Judgment paſſes againſt him, it is the 


: Minor that becomes thereby Creditor or 
. Debtor, and the Obligations and Con- 
6. o. It the Tutor abuſes his Power, whe- demnations have their effact for or a- 
OW ther 6 gainkt M 
' # ,thro' ſome Fault, he werab 4 1 war 
Tor it) as if he omits to take counſet in ., ® tar condemnarit, fre ipls condemaatus 
an Affair that requires it, if he makes a tur, l. a, . de adi. per. exe. 7. ff, quande ex 
bad purch being prevailed on by fac. tw. $i in rem n profecta fit, 
Bribery and Favour, a 882 2 
ces, or carries on a Suit that is a in eundem minorem 
founded. Wren hunk pre ne dre 


» Competet adversus tutores tutelx actio, fi 
male 1 ; _ eſt, fi prædia _—_— on os an in — pupillum po pie 
rint, non idonea, ordem, aut am. J. 7. attio, reſpondit dandam, | quando 
75 de adm. Ne J. 57. d. Si nomine ex fact. tut, See the following Article. 

pillorum vel aduſtorum ſcientes calumnioſas in- * 

ituant actiones, co nomine condemnart ere. 


1. 6. C. od. Sec the ninth and eleventh Articles of If the Minor has ſuffered conſidera- 10. Ref 


the third Section. 


ble Loſs by what the Tutor has tranſ- i of 


VII. acted even honeſt! and uprightly, whe- te Minor, 


„ If th te Minors Father hed ordered the 


ther with, or without the Minor's con- „ ln ie 
currence, the Authority of the Tutor m Au- 


ae Tutor to govern himſelf, in the Ma- Will be no hinderance, why the Minor ber. 


Bee natzement of his Son's Concerns, whol- may not have Relief in this caſe, if there 
follow the ly by the Advice of the Mother, and om, ground for it", accordi 0 do the 


Arother's that in that caſe he ſhould not be ac- i e e, e 
Axe. countable for the Event; he would ne- — — yr rg ent Thing _ 


vertheleſs be made anſwerable for what their firſt ſtare. For the Tutor has on- 


he had wrongfully tranſacted by the 
Mother's Advice i the ſame 2 im- Tower 10 preſerve the Eſtate of the 


| A - inor, and not to waſte it. 

prudent. But if the Advice was reaſo- 1 
nable, nothing could be laid to the Tu- Po Tutor in 2 pupilli tunc — — 1 
, : „ m tu » NOn cum pupiuum 4 
tor's charge for having followed it. * 5 = F. jr _ — oh 8 Lery —.— 
pater tutelam filiorum conſilio matris geri man- yeniat austoritas tutoris. an perperam adhibeatur. 
davit, & ev nomine tutores liberavit: non idcirco . 2. F. de and. & conſ, fur. Majoribus annis vi- 
minus officium tutorum integrum erit: ſed viris or uinque etiam in his quæ præſentibus tutori- 
| - bonis conveniet falubre conſilium matris admittere. bus vel curatoribus in judicio vel extra judicium 
Tametſi neque liberatio tutoris, neque voluntas geſta fucrint, in integrum reſtitutionis auxilium ſu- 
patris, aut interceſſio matris, tutoris officium in- Pereſſe, fi circumyenti ſunt, placuit, I. 2. C. ſi tut. 
tringat. J. 5. $. S. N de adm, & per, mr. al cur. inerv. See the nineteenth Article of the 
| ſecond Section of Reſeiſſions. | | 

VIII. | 1 


g. n whaa The Tutor exerciſes his power in the XI. 


mamer the Affairs of the Minor two ways; One is, If the Tutor hath in his own Name 11. 7 as 
e a" by authorizing his Minor to act, when any Claim againſt his Minor, he cannot n 


for the Mi- 


wr, bhe is preſent, and the other is, by act- authorize him in any thing relating to 1 2 
ing as Tutor, whether the Minor be pre- his own Concern. But in this caſe, a 5% Minor, 
{ent or not. In both which caſes he is Curator, or Subſtitute Tutor, is given another I- 
reſponſible, both for what he authori- to the Minor, who is to defend him . of | 
zcs, and for what he does), inſt the Pretenſions of his Tutor.“ el. 


It the Minor has two or more Tutors 
1 Sufficit tutoribus ad plenam defenſionem, five N 
ipſi judicium ſuſcipiant, * pupillus ipſis auctori- then one of the Tutors ſhal | defend him 
bus. J. 1.4. 2. F. de adm. & per. tut. v. d. I. f. 3. againſt the orher. But if the Buſineſs 
4. See the ninth Article of the third Saction. Were to authorize the Minor to accept, 
| | for Inſtance, an Inheritance that is not 
| IX. | burdenſome, to which the Tutor hap- 
9. Efeds The Power and Authority of the pens to be a Creditor, the Tutor may 
of the Ju. Tutor have this effect, that whatever authorize his Minor to accept of the 
for's Au he does is conſidered as the proper deed Inheritance, altho' by a conſequence of 
— the Mi A hether he obli he E hich 
of the Minor. Ang whether he obliges the Engagements which he enters into, 


. by 
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= 
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ror ©. 


ir, he becomes Debtor to his Tu- 


in rem ſuam tutorem audtorem fieri non poſſe 


. 1. 4+ anth. Sl. g. cod. Si pupillus pupil- 
hve cum juſto tutore, tutorve cum corum quo 
litem agere vult, & curator in eam rem petitur, 
&c. I. 3. C. 2. . & mul. l. 1. C. de in li. dand. tur. 
5. Now. 72. C. 2. Si plures tutores ſint, à præt 
curatorem | 

aero auctore cum altero agi poteſt. I. 24. 


poſci litis cauſa ſuper vacuum 74 


tell. mr. Quanquam regula fit juris civilis, in rem 


12. The 


ea eft, ut hyeres fiat; per 
debitum ſubeat. 0. 1. F. de and. & conf. tut. l. 7 


ſuam auctorem tutorem fieri non poſſe, tamen po- 


teſt tutor proprii ſui debitoris harreditatem adeunti 


pillo auctoritatem accommodare, quamvis per 
debitor efficiatur, prima enim ratio auctoritatis 
uentias contigit, ut 


eod. 
XII. 


The Tutor cannot accept an Aſſign- 


Tuco can- ment to a Debt owing by his Minor; 


nor Accepe 
An 


by bis Mi- 
nor. 


and if he does, he ſhall loſe the Debt 
that is aſh z unleſs the circumſtan- 


pong owing Ces juſtify what he does, as if the Tu- 


ror pays a Debt with his own Money, 


that he may put a ſtop to, or prevent 


an Attachment of the Goods of the 
Minor d. | 


tran 10nem n 72. C. F. 
Non ſit contra ſenatuſconſultum. ſi cujus tutor 

creditori patris pupilli exolvit, ut ejus loco ſucce- 

dat. J. 21. F. de reb. er. qui ſub nt. ; 


y Cadat ab eis qua ex hoc ſunt quæſita propter 
| Ars legis ww. 


. 
Of the Engagements of Tutors. 
The CONTENTS. 
1. The Tutor is obliged to af. | 
2. The firſt Engagement of the Tutor, is 


to look after the Minor's Educa- 
tion. 8 


3. The Minor's Mother is iutruſted with 


his Education, if it is not other- 
wiſe provided. | 


4. Of the Mother who marries a ſecond 


Huſband. | 

7. Expences of Education. 

6. How theſe Expences are regulated. 

7. The will of the Father about the Mi- 
nor's Education. 

8. A Minor without an Eſtate. 


9. The ſecond Engagement of the Tutor, 


is the Adminiſtration of the E- 
fate. 
10. Inventory of the Goods of the Minor. 
11. The Inventory being made, the Writ- 
ings and Effects are put into the 
| 1 of the Tutors. 
12. The Tutor is put into poſſe/ſion of all 
the Goods. £ n 


e Toroks. Tit. 1. Sect. 3 


by taking upon him the Quality of 


13. We Tutor ought to ſell the Moveables 
belonging to the Minor. 


14. The Tutor cannot purchaſe the Goods 


of the Minor. 

157. Exception to the Rule for the Sale of 
Moveables. 

16. Another Exception. 

18 Another Exception. 

18. The Advantage 1 is to be 
. tb to the diſpoſition of the 

at f | 


t. Small and deſperate Debts onght to 


be /old. 

20. How the Money is tobe employed. 

21. Of a Tutor who is Creditor to bis 
Minor, and compounds with the 
other Creditors. 

22. The Tutor obliged to pay Intereſt for 

| the Minor's Money, when he nee- 


lefts to imploy it for the Pupils 


hoof. 


23. The Tutor has ſome time allowed him 


for laying out the Minor's Money. 
24. H hat is ſaved out of the Revenue 
how to be imployed. 
25. How the Revenues ariſing from the 
new Funds ought to be imployed. 
26. If there be no opportunity of laying 
out the Money to advantage. 
27. If the Tutor neglects to imploy the 
Money, or to take bis Diſcharge. 
28. Of the Adminiſtration of two or more 
| Tutors. 
29. The benefit of Diviſion and Diſcuſſion 


among many Tutors. 


30. When there are many Tutors, who 


ſhall be preferred? T7 

31. The Obligation of Honorary Tutors. 

32. The Tutor ought to give an Account 
after his Tutorſbip is ended. 

33. Caſe where the Tutor is obliged to 
give an Account during bis Admi- 
niſtration. 

34. Charge and Diſcharge in Tutors Ac- 


counts. : 


357. The Tutor allowed all reaſonable Ex- 


Pentes. | | 


36. The Minor has a Mortgage upon the 


Eſtate of the Tutor. 


37. Of the Mother who is Guardian, and 


marries a ſecond Huſband. 
| L | . 


E who has been named Tutor, and 1. The N. 
who has no Excule, is obliged to tor i . 
accept and execute the Tutorſnip. And ve al. 


he ſhall be accountable not only for 
what he has managed ill, but ab for 
what he has omitted to do. 


* Gerere atque adminiſtrare tutelam, extra ordi- 
nem tutor cog! ſolet. J. 1. F. de adm. & fer. tut. 
Ex quo ſcit fe tutorem datum, fi ceſſet tutor, ſuo 
periculo ceſſat. d, J. F. 1. In omnibus quæ fecit 

| tutor 
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27 The CIVIL. LAW, Sc. Book II. 


| ye „qui tuteke cognolcit, 
7: tationes tutoris 2. admitrere. Ut 
338 
1 — — & 
tectum. I. 3. . 2. F abi prop, ur. v. I. wh. C. de 
- * The Expences of Education ought to 6. How 
z | — 16 nor, to look after his Education and 4. | — —— —— 8 
22 and to lay out on it the neceſ- 1 gd N Ng do lane. 
— and reaſonable according the Minor, according to his Condition 
2 ‚ ais and his Revenue: likewiſe that his 
nge the Minor whole 1 » be not laid out on his 
may require. Education f. And even as to Minors 


cum tutor non rebus dumtaxat, ſed etiam mo- Who have the greateſt Eſtates, the Ex- 
ribus pupilli præponatur, imprimis mercedes * * of their Education ought to be 

enen den mig ant poterit, {ed pro 3 moderated :. And if the Eſtate of the 
pe. tut. See the Minor increaſes, or is diminiſhed, the 
| Expences of Education may be augment- 
m ed or diminiſhed in proportion, if it be 


. ee | neceſſary h. 
2. The Mi- Phe Mothers of Minors are intruſt- 


urs Me- ed with their Education, altho' they 
— have not the Guardianſhip z unleſs there 
his Educa- be juſt reafons to deprive them of it; 
tion, if it u which, in caſe of doubt, ought to be 
not other- determined by the Judge, with the ad- 
28 of the Relations . | 


' © Educatio pupillorum tuorum nulli magis quim 
matri —_ fi non vitricum eis induxerit, com- 
mittenda eſt, Quando autem inter eam & cogna- 
tos & tutores ſuper hoc orta fuerit dubitatio, adi- 


Modus autem, ſi quidem prætor arbitratus eſt. 
is ſervari debet, quem prtetor ſtatuit. Si vero præ - 
tor non eſt aditus, pro modo facultatum pupilli 
debet arbitrio judicis æſtimari. J. 2. F. 1. F. «bi pup. 
edur. Modum autem patrimonii ſpectare debet 
(prxtor) cum alimenta decernit. Et debet ſtatuere tam 
moderate, ut non univerſum teditum patrimonii in 
alimenta decernat, ſed ſemper fic, ut aliquid ex re- 
ditu ſuperſit. J. 3. F. 1. cod. Nov. 52. c. 7. 


© In amplis tamen patrimoniis poſitis, non cu- 


mulus patrimonii, ſed quod, exhibitioni frugatitet 
ſufficit, modum alimentis dabit. 4. l. 3. f. 3. 
gi forte poſt decreta alimenta ad egeſtatem fue- 
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J tus præſes provineiæ, inſpecta por ſonarum qualitate |; illus perductus, diminui debent quæ decreta 
| * 1 ubi puer elbe debeat. 2 ED folent augeri, & quid patri- 3 
, l. 1. C. ubi pup. educ. deb. Nov. 22. c. 28, monio acceſſit. d. I. 3. F. ult. f Y 
We have not —_ in this Rule, 1 yy Mother, IB 
a , * atm . 
NN vn. : 
2 n e apy waa I e this con- Tf the Father of the Minor has regu- 7. 1 3 
288 Na darived \ 1-8 lated what concerns his Education, ei- he Fa. 3 
, ther abou! . 
of. her Children, by the bare effect of her marrying a ſe- ther as to the Place where he ſhould be % Ine 23 
\ Jad Hubang, — gArticle. educated, or the Manner, or Expences z4,caror 3 
i . N of his Education; his will ought to be | 
n IV. obſerved in this matter, unleſs there be 
4. Of th If che Mother of the Minor has mar- juſt cauſe for regulating theſe things in 
Mother who ried a ſecond Huſband, the Education another manner. Thus, for Example, 
e of her Children may be taken from her, if the Father believing himſelf to be 
An. or left to her in her married ſtate with richer than he really was, had ordered 
her ſecond Huſband, according as the too expenſive an Education for his Son, 
circumſtances may require d. it may be moderated: as, * = con- 
et & tal Py 1 trary, it may be augmented, if what 
| of the er 7 ' the Father has appointed be nor ſuffici- 


ſaid, that the Father in Law may be Tutor. 
5. 2 The Education of the Minor com- 
4 off pre his Food .and Raiment, his 
' Lodging, Medicines, Salaries to Pre- 
ceptors, Charges laid out on his Studies 


and other Exerciſes : and in general, all 


neceſſary and reaſonable Expences, ac- 
22 to the Quality and Eſtate of the 
ore, — 


ent, according to the Condition and 
Eſtate of the Minor. Thus, one might 
commit the Education to other Perſons 
than thoſe named by the Father, if it 
ſhould be found that the Conduct of 
the ſaid Perſons would expoſe either the 
Life or Manners of the Minor to any 


danger. And if the Father had intruſt- 


ed the Education of his Son to the Per- 
fon whom he had ſubſtituted to ſucceed 


him in the Eſtate, the Judge ought in 


Prudence, 
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with the advice of the Mi- 
nor's Relations, to prevent both the 


Danger, and even the Suſpicion of i 
if there ould appear to be any ground 
for it. Thus, in other Difficulties of 
the like nature, it will be prudent to 
follow, or not to follow the directions 
of the Father, according as the conſide- 
ration of the Advantages of the Minor 


may require. 
Si pater ſtatuit alimenta liberis, quos hrredes 
4 8 tutor reputare poterit: niſi 
forts ultra vires facultatium ſtatuerit: tunt enim 
imputabitur ei, cur non adito 1 deſideravit 
alimenta minui. J. 2. F. alt. F. abi pup. educ. Solet 
_ frequentiffime adiri, ut conſfituat, ubi filii 
vel alantur vel morentur, non tantu in in poſtumis, 
verim omnino in pueris. l. 1. Fd. Si diſcepte- 
tur, ubi morari, vel ubi educari pupillum oportcat, 
causd cognit id præſſdem ſtatuere oportebit. In 
cCauſr it ione evitandi ſunt - | age trmpu- 
beris poſſunt inſidiari. I. 5. ed. ex perſom, 
ex conditione, & ex tempore ſtatuere ubi potius 
alendus fir. Et nonnunquam à voluntate patris re- 
cedit prætor. Denique cùm quidam teſtamento 
ſus caviſſet, ut filius apud ſubſtitutum educarerur, 
Imperator Severus refcriplit, prætorem æſtimare de- 
bere, præſentibus cæteris propinquis liberorum. Id 
enim agere prætorem oportet, ut fine ulla maligna 
ſuſpicione alatur, & educetur. J. 3.5. 1. . See 


| VIII. 
8. Alu, If the Minor have no Eſtate, or has 
without an not fafficient for his Maintenance, the 
ue. Tutor is not obliged to contribute any 
thing of his own towards it. For the 
Office of a Tutor conſiſts only in taking 
ſuch care as the Admmiſtration of the 
 Minor's Concerns may demand'. 


1 81 ſun il, de ſuo eos alere 
non Nl won moe 
e | 
9. The fe The ſecond Engagement of the Tutor 
cond Eu- concerns the Adminiſtration of the Eſtate 


gagement of 


— of the Minor. And this En 


is the Ad- obliges him to take the fame care of the 


miniſtration Goods, and Affairs of his Minor, as a 


L % E. careful Mafter of a Family takes of his 


4% own. Thus, the Tutor mult anſwer 
for any Fraud, and for Faults that are 
contrary to this Care; bur not for the 
bad Succeſs of what ſhall have been 
rightly managed, nor for Accidents n. 


A tutoribus & curatotibus pupilloram eadem 
diligentia exigenda eff circa adminiſtrationem rerum 
upillarium, quam paterfamilias rebus ſuis ex bona 
de præbere debet. J. 33. . dt adm. c per. tut. Ge- 
ter ur non fit nomine pupilli, 
2 12 paterfamilias idoneus facit, non videtu 
J. 16, ed. Præſtando dolum, culpam, & 
3 in fois rebus diligentiam. JI. 1. F. de tutele 
rat. Quidquid tutoris dolo, vel lat culpâ, aut 
_ ſeu ; eee vel cùm poſ- 
ent non acquiſierint, hoc in tutelæ ſeu negotiorum 
F utile judicium venire non eſt incerti juris. 
7. C. arb. tut. Suffieit tutori beue & diligenter 
: 3 


0 Turons. Tit 1. Sed. 4. 271 


/ 


ia gefſifſe, etſi eventum adverſum babuit quod 

tum eſt, I. 3. . 7. F de cou. tit, & wt. act. 

utoribus vel curatoribus fortuitos caſus, advertus 

uos cuveri non potuit, imputare non oportere, 

Gove reſcriptum eſt. J. 4. C. de fer. tut. Sec the 
thirty fourth Article. 


X. 


The firſt Duty of the Tutor, as to e 
the Adminiſtration of the Goods of the 7 7 
Minor, is to make an Inventory of , 
them, as the Judge ſhall direct, before 
he enter upon the Management of the 
Eſtate ; that he may know what he is 
charged withal, and that he may be able 
ro give an Account of it when his Tu- 

—— ip is at an end. But before the 
making of the Inventory, there happens 
any Air which 4 not admit 2 
lay, the Tutor may give order about it, 
according as ty ſhall require a. 
Tutores vel curatores, mov quim fucrint ordi- 
nati, ſub præſentia publicarum per ſonarum, inven- 


tar ium rerum omnium & inſtrumentorum ſolemni- 
ter facere curabunt. I. 24. C. de am. tut. nihil ita- 
que gerere, ante inventarium factum, eum oportet, 
niſi id, quod dilationem nec modicam 4 


t. 6. 7. F. de adm. . . 
— 7 & pe a 


N Xl. 
The Inventory of the Goods being ii 7% 

made, all the Deeds and Writings arc 3 

delivered over into the hands of the Tu- 


theli tig: 


tor, that he may take care of the At- , £f:; 


fairs, call in the Debts, ute all neceſſary . but . 


diligence in Law-Suits, and give order“ the hand: 


about every thing wherein the Intereſt! Y 


of the Minor is concerned o. But as — 


Law-Suns, he ought neither to com- 
mence any for the Minor, nor defend 
any that are brought againſt him, with- 


out the advice of the Perſons of whom 


he is to take counſel in the matter. 
And he ought likewiſe to govern him- 


felf by their Advice, in fuing the Deb- 


tors of the Minor, that he may not en- 
gage him in any fruitleſs Law-Suits 
againſt Debtors who are nor fol- 
vent. And in fine, in all things doubt- 
ful, the Tutor ought to govern himſelt 
according to the Advice of the Rela- 
tions of the Minor. | 


® Inventario publicè facto ſecundùm morem ſo- 


tum res ei tradantur. J. wr. §. 1. C. ab. m. No- 


mina paternorum debitorum, fi idonea fuer int ini- 
tio ſuſceptz tutelæ, & per latam culpam tutoris 
minus idonea tempore tutelæ eſſe ceperant : 
pal: o tutoris, vel manifeſt2 negligentiã ceſſa - 
tum eſt, tutelæ judicio damnum quod ex ceſſatione 
accidiſſet, 1 | dum efle, ſtatuere curabit. 
I. 2. C. arbit. tut. I. 57. F. d am. & per. tu. Sec 
the ninth Article. | | 
XII. 


All the Immoveables belonging to 12. The 
the Minor, are likewiſe put into the ute is pur 
| power 


judex qui ſuper ea re datus fuerit, deſpiciet etſi 
palam vol 


— * we; 
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ws po, power and ;on of the Tutor, chat 
ef all he may care of them, reap the 
ci Fruits, and gather in the Revenues v. 


? Tutores loco habentur. J. 15.4.5. 


; ard. cog. 

F Bn Sethe in France, the Lands of Minors 
are farmed out to the bigheſt bidder, after publick Notice 
given, and that by tht advice of rhe Relations : and the 
Tuter is not allowed to keep the Lands in bis own hands, 
except no perſon can be found to take them to Farm, 
and even in that caſe he is to hold them on the conditions 
which be and the Minor: Relations agree on. | 


XIII. | 

13. Th Seeing Moveables are liable to periſh, 
r to be loſt, and that beſides they yield 
_— no Revenue, the Tutors ought to fell 
belonging t them without delay, and — out the 
the Miner, Money to Intereſt, or imploy it in the 
Purchaſe of Lands. But it there ſhould 

happen to be wy cauſe of Delay, as 

in that caſe the Tutor ought not to be 

blamed for not uſing too precipitate a 
Diligence, ſo likewite he ought not to 

be excuſed if he has been guilty of any 
Negligence on his part 4. CL 

Si tutor ceſſaverit in diſtractione earum rerum 


ux tempore depereunt, ſuum periculum facit. De- 
— 323 officio E fungi. Quid ſi 


contutores ex 
lentes ſe excuſare, an ei ignoſcatur? Et non facile 
ignoſcetur : debuit enim partibus ſuis fungi, ov 
quidem pracipiti feſtinatione, ſed nec moratoria cuntta- 
tur. J. 7. 4.1. F. de adm. & per. tut. I. ult. G. ult. 
C. ead. | ſupervacua. J. 22. in fine C. cod. 
l. wlt. C. quando decreto opus non eft. Si res pupilla- 
res quas in horreo conditas habere, aut etiam ven- 
dere debuiſti, in hoſpitio tuo, ut aſſeveras, vi ignis 
aſſumptæ ſunt 9 ſeu ſegnitiem tuam non ad 
tuum damnum, fed ad pupilli tui ſſ diſpendi- 
um, minus probabili ratione depoſcis. I. 3. C. de 
peric. ut. Ut ex mobilibus prædia idonea compa- 
rentur. J. 24. C. de adm. tut. 5 
the ancient Law of the Romans, the Tutor was 
not only obliged to ſell the Moveables, but even the 
Hoſes, becauſe of the danger of Fire; domus 
vel aliz res periculo ſubjeQre, I. 5. F. 9. ff. de 
adm. & per, tut. l. 22. C. de adm. tut. The Emperor 
Conſtantine forbad the Sale of any Immoveable, or 
even Moveable Goods, without a Fudicial Enquiry into 
the matter, and a Decree of the Fudge ; except 
Cloaths, and ſuch Living Creatures as were not of neceſ- 
ſa uſe to the Minor, which the Tutor was permitted to 
without any previous Order from the Fudge. d. 
. 22, In France, by the Ordinance of Orleans, Arti- 
cle 102%, Thtors are obliged, as ſoon as they have made 
an Inventory, to ſell by Authority of a Court of Fuſtice, 
all the Moveable Goods that are not periſhable, and to 
put ont the Money to I 


chaſe of Lands, or Houſes, by the advice of the Relations 
and Friends, Sce the fifteenth Article. | 


1 | XIV. 
14. The The Tutor cannot purchaſe the Goods 


Tutor can of his Minor, neither directly in his own 


pur- 


fie Name, nor by the interpoſition of a 


Good: of third perſon. For beſides that he can- 
the Miner. not be Seller and Buyer of the ſame 
Thing, he might eaſily cheat, and pur- 
nay 2 an under rate what he has the 

„„ | 


** 


The CIVIL LAW, &c: B 


pectabat vel differentes, vel etiam vo- 


ntereſt, or to imploy it in the Pur- 


. 


o0x II. 


there 15. Excep- 


| If among the Moveable Thi 
mop to 7 to the 


be ſome which are of neceſſary 


the Eſtate of the Minor, fuch as Cattle Rave for the 


in a Farm, Wine-Preſſes, or Veſſels for. 
the Vintage, and others of the like na- 
ture; theſe kinds of Moveables are to 
be kept . ; 
Animalia quoque ſupervacua quamvis minorum, 
quin vencant non 9 Las C. de adm. 
tt, See the ſeventeenth Article. 


ö 
If the Guardianſhip is to laſt but a 16. 4. 


ſhort time, the Minor 8 near at Ape, e Excep- 


and it be found more uſeful to keep the 
Moveables that may be neceſſary to him 


when he comes to be of Age, ſince if 


he has them not of his own, he muſt 

neceſſarily purchaſe them of others, the 

Tutor may be excuſed from felling 

them*. | | 
i Seeing the Moveables of Minors are to be 

in order to prevent their periſhing, and that the Money 


which they yield may be improved, and that theſe mo- 
tive. Jo 4 * f this Article ; the 17 of 
the Law whick orders the Sale of the Moveables, ought 
to ceaſe here likewiſe, 


XVII. 


If for other Reaſons it be neceſſary, 17. 8 
or uſeful to the Minor, to keep ſome of ther Excep- 
the Moveables, ſuch as Jewels, Pictures, *. 


and other precious Moveables belonging 


to an Illuſtrious Family, or Sets of 
Horſes, and other Things neceſſary to 
the Perſon, or Eſtate of the Minor, care 
ought to be taken in theſe and the like 
es, to reſerve ſuch kinds of Things, 
according as the Quality of the Minors, 
the Uſe of ſuch Moveables, and other 


Circumſtances may require u. 


» Gemmas, cxteraque mobilia pretioſa. E 
C. de adm. tut. This Law forbad in general the Sale 
of all the Moveables of Minors, except ſuch Things as it 
ſhould be judged neceſſary to ſell after a Judicial Eu- 
quiry into the matter, and a Decree of the Fudge ; which © 
was contrary to the antient Law of the Romans, and 
to our See the thirteenth Article of this 
Section, with the Remarks on it. 
If the Father of the Minor hath for- 18. Te 
bid, by ſome Diſpoſition, the Sale of 4dvarrage 


his Moveables, the Tutor ſhall never- 1 2 
theleſs be under an Obligation to ſell ed - 


them; unleſs there be ſome particular he 4%. 


conſideration that obliges him to keep % of the 
them. And this ought to be — Farber. 
| 4 . 


_ © I 
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19. Small If among the Goods of a Minor there 


and defpe- 
rate Debts 
ozrl:e to be 


18; 
+ + 7 


20. How 
the Money 
1 to be nn 


fac. 


21. Of a 


1:ztor wo 


Of Toros. 


by the Judge, with the advice of che 


Rclations x. 

* Uſque adeo autem licet tutoribus patris 

tum negligere, ut ſi pater caveret, nc ad rei 
ſax diftrahatur, vel ne veſtis, vel ne domus, vel 
ne aliæ res periculo ſubjectæ, licear eis contemnere 
hanc patris voluntatem. J. 5. 908 f. e adm. & 
Nr. tut. See the preceding Articles, Sed the tes 
venth Artick, 4s to the Will of the Father. 


XIX. 


be Debts owing to him, which it may 
he more uſeſulſ to fell, than to ſue for 
them at Law, becauſe of the danger of 
being at ſruitleſs Charges; as for Exam- 
dle, if in the Succeſhon of a Merchant 
by Retail, there be a great number of 
{mall Debts, which it may be either 
impoſſible, or very difficult, to recover, 
becauſe of their multitude, their ſmall- 
neſs, ap the difficulties im recovering 
them at Law ; thele forts of Debts may 
be fold, the neceſſary Formalities being 
obſerved in the Sale, and the other 
Debts which it may be more adyanta- 
geous to charge the Tutor with the re- 
covery of them, may remain unſold x. 


* Theſe forts of Debts being as much, or rather mire, 
liable to periſh than Moveable Gedi, there is the ſame 
reaſon for ſelling them. | 


X%. 

All the Monies ariſing from the Sale 
of the Moveables, and other Effects, as 
alſo the ready Money that is found a- 
mong the Goods of the Minor, ought 
to be employed by the Tutor in paying 
off the Minor's Debts, if he owes any, 
and acquitting the other Charges which 
he is hable ro. And what Money re- 
mains over and above, ought to be hid 


out on the Purchaſe of Lands, or Houſes, 


or put out to Ulſe*, And we mult rec- 
kon among the Debts which the Tutor 
is bound to acquit, that which is owing 
to himſelf by his Minor *. 


Ex mobilibus prædia idonea comparentur. l. 
2.þ. C. de adm. tut. | | 

Sicut autem ſolvere tutor quod debet, ita & 
exigere quod ſibi debetur*poteſt; {i creditor fuit 
patris papilli, Nam. & ſibi ſolverc poteſt. J. 9. F. 
5. F. cod. 1 8. C. qui dare tut. 

By the Ordinance of Orleans, Art. 102. Tutors and 
C:#ators are obliged to lay out the Momes in the Pur- 
chaſe of Aunxities, or Lands and Tenements, with the 
advice of Friends and Relations, upon pain of paying m 
their ow Names the Jutereſt of the Money. Tins Ordi- 
mance paving directed the Monty to be laid out either 
on Lands and Tenements, or in Annuities, it has exclu- 
«2d 1.52 Rutting it out to Uſe by a Loan, as being un- 


la>t:d. 
— . 
If the Suceeſſion of the Father of the 


Ninor be burdened with Debts, and the 
Yo "2 | 


A 


* 


THe. f. Sect. 3 273 
Tutor being one of the Creditors, com- #Crruirer 
pounds witiy the other for ſome abate- % 2 
ment, in order to keep the Minor tome 
renouneing the Succeſſion, he ſhall be vg“ % 5 
obliged to grant thg fame abatement of thr tcrodin 
his own Debt. Ualgfs it be thut for“ 
ſome particular conſiderations, the. 
Friends - and Relations of the Minor 

think fit to excuſe the Futor from ſuch 
Compolitionb. 


Cam bæreditas patris are alieno pravaretur, & 
tes in oo {tutu videtetur, ut pupilla ab hæreditate 
rater na abtineretur: uuus ex tutoribus cum pleriſ- 
que creditoribus ita decidit, ut certa crediti portio- 
n contetti ellthr, acciperentq ue reſpondi, cu 
tutorem qui cderos creditbres ad portionciti vbca- 
ret, caJem parte oontenturꝭ eſſe dre l. 59. if. 
de adn, & per. tut. . 

If the Relation of the Minor, ſhould fad it rea ſana - 
ble to di fix guiſſh the condition of the Tutor from that of 


the other Creditor, in conſideration of his Care abort the 


Minor"; Concerns, and of the Advantage he had procured 
to lum, by obtaining from the other Creditors an Abate- 
ment, wialth 8 e himſelf was not in a condition 
to grant for the Deôt due to him, it might be juſt nat 
ro oblige the Tut to fiand to the ſame Compe,.tion ſor 
If 0:98 Devr 4 3 N 


XXII. | 
The Monies which ſhall ariſe by the 22. 7h 
Redemption of Anndities, and the Pay- 4 06:4 
ment ot other Debts owing to the Mi- o 8 52 
nor, as alſo the Monics which ſhall 5, 
come to him by Succeſfion, or other- atone, 
wiſe, ſhalt be 1imployed, in the fame when e 
manner as the Monics ariſing from the neglects to 


Sale of the Moveables, in purchaſing imploy it for 


be Pu, 
Lands; or Houſes, or Annuities. And 2 
if the Tutor docs not oft all reaſonable 
diligence to find our ſuch a Purchaſe, 


or if he converts the Money of his Mi- 


nor to his own uſe, he ſtralt be bound 
to pay Intereſt for the Sums which he 
thalt have neglected to put oute. 


© $i poſt depoſitionem pecuniæ comparare prædia 
tutores neglexerunt, incipient in uſuras conveniri, 
quamquam enim a prætore Ccgi cos oportet ad 
comparandum, tamen {i ceſſent, etiam uſuris plec- 
tendi ſunt, tarditatis gratia: niſi per cos factum 
non eſt quominus compararint. J. 7. F. 3. F. do 
adm. & per. tut. Pecuniæ quam in uſus ſuos con- 
verterent tenores, legitimas uſuras præſtant. 4. . 
F. 4. l. 1. C. de vſur. Pup. 

By the Roman Law the Tutor was obliged to depoſits 
the Money which he lad ſaved by his good Management, 
that it might be laid out on ſome Purchaſe. But by our 
Cufidm, the Money remains in the hands of the Tutor; 
aud be is to take care, at his peril, to unplo it for the 
Ainiitage of the Amor, | 


XXIII. 


The Tutor is not bound to pay Inte- 23. Je 
reſt for the Minor's Money from the 24 4s 
moment that he received it. But a a 
tain time is allowed him to look out jw fe- lay 
which way he can molt ſafely lay it out g aut te 
for the Benefit of the Minor, whether or: 
it be Money that was lying in ready . 

N n Caſh, 
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, de adm. & + bat EEE, | 75 = 3 
5 e he is France, the D 
to e Titor for employing the Principal Sums which be 


rh, ph 
lum of thi Sms, and the difficulties of imploying 


24. What Tf the Revenues of the Minor exceed 
ces, the Tutor 1s ug to , 

accumulate what remains over and above 

every year, to make a Capital Stock of tionibus pupilli, præſtandum quod bona fide perce- 


0: ſaved out 
of the Re- 
Venue, how 
to be im- 


eyed. 


5 


The CIVIL I. 


Caſh at the time that the Inventary 
was made, or Morley arifing from the 
Sale of Moveables, or from other Cau- 
ſes, or even what is ſaved out of the 
Minor's Revenues, or Income, of which have been made out of the Monies , f 


we ſhall ſpeak in the following Arti- 


cles, 


inter jecto tempore ad & collocandum 
duùm menſium, idque 


ſolet. Quod ſpatium, Ia: 1 | | 
tribui non oportet his qui nummos impuberum vel 
adoleſcentium in ſuvs uſus converterunt. I. 7. .. 11. 


Tuter is 
of the Rela- 
out of what is 


them, and corverting them into a Capital Stock 


as one every three years ; _ 8 is 


tereſt for it in bis own Name after the ſaid delays, it be- 


XXIV. 
the Ex 


- when it amounts to ſuch a Sum as may 


be judged ſufficient for, ſuch an uſe. 


ſhall be bound to pay the Intereſt o 
remaining Capital Stock ariſing from 
what u Reel of the ſaid Revenu 

ſuant to the Rule explained in the fore- 
going Articles. e 


* Ita autem depoſitioni pecuniarum locus eſt, ſi 
ca ſumma corradi, id eſt, colligi poſſit, ut compa- 
rari ager poſſit. Si enim tam exiguam eſſe tutelam 
facile probatur, ut ex numero re A pue- 
ro comparari non poſſit, depoſitio ceſſat. Quæ er- 
go tutelæ quantitas depoſitionem inducat, videa- 


mus, & cum cauſa depotitionis exprimatur, ut præ- 


dia pupillis comparentur, manifeſtum eſt ut ad mi- 
nimas ſummas non videatur pertinere: quibus mo- 
dus præfiniri generaliter non poteſt, cum facilius 
cauſa cognita, per ſingulos poſſit examinari. J. 85 
F. de adm. & per. tut. See the preceding Article, 
with the Remark on it, as alſo the following Ar- 
ticle. | | 
If the Tutor be indebted in his own Name to his Minor, 
he ſhall be bound ro include in the Capital Stock ariſmg 
the Revenues, the Intereſt which he himſelf owes. 
For he ought to kave paid it; and it is the ſame thing, 


with reſpect to him, as if he had received the Intereſt 
from another Debtor. A ſemetipſo exigere eum opor- 


tuit. J. 38. F. de neg. geſt. 


1 


$4 


udicio tutebe ſervari 
—— 


| ud Capital Purchaſe 
of Landi, or putting it out to Intereſl, And i 6. 
ror has not imployed the Money, he is obliged to pay In- 


F * * # N 


9 


Aw, Sc. Boon II. 


nl K 5 4 . 5 4 i k 
+6 iy; TH 
N 8 ; 2 5 ; | 

. 


The Rents and other Revenues 


27. How 


which ſhall ariſe from the Funds that tbe Reve- 


which have been faved out of the Re- 
venue, are likewiſe to be accumulated 
: — Sooke, to be imployed in 
the Purchaſe of Lands, or Tenements, 
they amount to 


or Annuities, whenever 
Sums ſufficient for that purpoſe, as has 


been ſaid in the preceding Article, and 
acco 


dianſhip will allow of it. For all the 


Money ariſing from the Revenues being 
out of the hands of the Debtors, and in 


the hands of the Tutor, it is reckoned 


rem 
Fu:ds 
ange to 62 


mf loyd . 


rding as the duration of the Guar- 


as a Capital Stock to the Minor, which 


ought to be laid out for his advan- 


Si uſuras eractas tutor vel curator uſibus ſuis 


retinuerint, earum uſuras agnoſcere eos oportet. 


| Sane enim parvi refert, utrum ſortem 498 
532 


an uſuras in uſus ſuos converterent. J. 7. 15 
de adm. & per. . Ex duobus tutoribus pupi 
altero defuncto, adhue impubere pupillo, qui ſuper- 
erat, ex perſona pupilli ſui judice accepto conſecu- 
tus eſt cum uſuris quantum ex tutela ad tutorem 
defunctum peryenerat, Quæſitum 

tulæ quo experitur pubes factus, utrùm ejus tan- 


4 eſt, judicio tu- | 


tum portionis quæ ab initio ex tutelæ ratione per» 


venerat ad defunctum contutorem uſurz veniant : 
an etiam ejus ſummæ, quæ ex uſuris pupillæ aucta, 


poſt mortem ejus ad ſuperſtitem * ſorte 


tranſlata ſit, aut transferri debuit. 
eam pecuniam in ſe vertiſſet, omnium pecuniarum 
uſuras præſtandas. Quod fi pecunia manſiſſet in ra- 


it, to be laid out in the Purchaſe, of piſſet, aut percipere poruiſſet, ſi farnori dare cum 
Lands, or Tenements, or Annuities, 


* 


E neglexiſſet. Cum id quod ab alio de- 
itoris nomine uſurarum cum ſorte datur, ei qui 
accipit, totum ſortis vice fungitur, vel fungi 


7 . bet. . 58. 5. 1. F. de adm. & per. bus: 
Which if he has neglected to 27 nme 


1 
the 
* 


XXVI. 


ſpondit, ſi 


If there be no opportunity found of 6. if rhere 


es, pur- putting out the Money to a lawful and be wo oppor- 


profitable Uſe, the Tutor will be diſ- . of 


charged. But in order to have this Diſ- 2 


ing out 
Money 


charge, he ought to take the neceſſary aan. 
precautions, ule his diligence, and pro- tage. 


cure proper atteſtations of the Counſel 
* him by the Perſons with whom 

e was bound to adviſe, by which it 
may 4 N the Money has remain- 
ed by him in Specie, and that it was 


not poſſible for him to imploy it to ad- 


vantage 8. Otherwiſe he will be an- 
ſwerable for it, according to the Rule 
explained in the following Article. 


8 Sj pecuniam pupillarem neque idoneis homini- 
bus — neque in emptionem poſſeſſionum con- 


vertere potuiſti, non ignorabit judex uſuras ejus à 
te exigi non oportere. J. 3. C. de uſur. pup. Si tu- 
tor pecuniam pupillarem credere non potuit, quod 
non erat cui crederet, pupillo vacabit. J. 12. H. we. 


F. de adm. & per. tut. Sce the following Article. 
XXVII. If 
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27, 1f the Tf the Tutor does not hy out the 
„Money, and does not take the 


the precautions to juſtify his not doing it, he 


— „will de Hable * his own Name 


ro rake bis Intereſt for the Money. For in this 


D/&0"8*- caſe it is juſtly preſu that he bus 
converted. the to his own uſed. 

d & edi (wn * 
Rr. 228 

Per, tur. a . t 


XXVIII. | 
+3. Of ce If a Minor has two or more Futors, 
Am. and that by their Nomination there is. 
ſravn aſſigned to. cvery one of them their par- 
„ = ticular Charge, their Adminiſtration will 

be diſtin and ate : and none of 
them ſhall be accountable for the Ad- 
miniſtration of the others . But if the 
ſame Adminiſtration be committed to 
two or more Turors, they will be all of 
them anſwerable for the whole. And 
whether they be willing to exerciſe 
their Office jointly, or teparately, or 
that they among themſelves to 
commit ement to one of their 


number, or that they all neglect the 


Adminiſtration, they ſhall all of them 
be bound one for the other, becauſe it 
is their common Charge l. 
L HR 

ræſide, five à untate, unumquetmaque 

pro ſua adminiſtratione coavenire (adole- 

icens) periculum invicem tutoribus {cu curatoribus 
non ſuſtinentibus. I. 32. K 1. C. de drvid. rut. 

' $i diviſio adminiftrationis inter tutores five cu- 
ratores in codem loco ſeu provincia conſtitutes 
facta necdum fuerit ; licentiam habet adoleſcens & 
unum eorum eligere, & totum debitum exigere. 
d. J. 2. J. 1. f. 11. & 12. F. 4 tn. & rat. & Aiiir. 
Sin vero ipli inter ſe res adminiſtrationis diviſe- 
runt, non prohibetur adoleſcens unum ex his in 


ſolidum conyenire. d. J. 2. in fine. Si quidam ex 


his (qui non adminiſtraverint) idonei non ſint, one- 

rabuntur fine dubio cæteri: nec inique, cum ſin- 

gulorum contumacia pupillo damnum in ſolidum 
dederit. J. 38. H. 1. F. de adm. & per. tut. 

XXIX. 

29. Thebe- If two or more Tutors have been 

"pe f D= named to act jointly, and to be anſwer- 

feu able for one another, yet notwithſtand- 

among ma- ing this Obligation for the Whole that 

ny Tuwrs. every one of them is under, when the 

| Minor comes to call them to account 

for their Adminiſtration, he will be ob- 

liged to divide his Action among thoſe 

who have intermedled in the Manage- 

ment, and to diſculs every one of them 


for their reſpective Admuniſtrations, or 


their Heirs and Executors, before he 
can ſue one Tutor for the other, unleſs 
that ſome of them ſhould happen to be 


inſolvent: and if there be any of the 
Wi. I. | 


Tit. 1. Sect. 3 


Tutors who did not act, they are no- 
to be ſued till rhe others who did act be 
firſt diſcuſſed. If the Tutors have re- 
nounced this Bcucfit of Diviſion and 
Difcuſkon , they may be immediately 
ſued every one of them for the Whole. 
ether this Benefit take place or 
not, the 'Turors who have paid tor the 
others, will ſuccecd to the Miinors Right 
of Acti lt chem, for the Re- 
covery of what they ſhall have paid 
over and above their own Share n. 

_ ® Licet tutorum conventione mutuum pericu- 
lam minine finiatur, taten cum qui adminiſtravit 
Webern fit, primo loco, ejutque fuccetiors 
conveniendos eſſe ambigitur. J. wir. C. & 4- 
val, 1906. Bi A ww omnes NMu nt tuteam, 
& omnes ſunt, quiſſimum crit divide 
actiomem inter cox ＋ portiombus — ex- 

| . 11. F. & *. rat. 

2. 5. [ x. 5. 2. 4 Er fi 
forte quis ex facto ius tutoris condemnatus 

iterit, vel ex communi geſtu, nec ei mandatæ 

_ rr > 4 2 1 | 

Mperatore | wo eus, u n. 10 
nem tutori adverts n . 
K 13. FA tas. & ras. Ale. |. 2. C. & drvid. tut. 

N 

ion | „ 5 4 
hs from che Sequel. See the third a. 
of the firſt Section of the Solidity among two, Cc. 
>» + RD 

If two or r named for 30. 2 
the Adminiſtration of the ſame Guardi- e are 
apſhip, cannot agree neither to act 01. 
jointly together, and to anſwer one for i E ge. 
another, nor to intruſt the Management u:? 
to one alone, the others anſwering for 
him, and if there be one of them who 
offers to glve Security, that he may have 


275 


che ſole mans he other 2 
not 5 ike rity, he ſhall 
be —.— and intruſted — 9 the ſole 


Management”. But if all the Tutors 
offer to give Security, then he who 
is the molt capable, and moit reiponſi- 
ble, both as to his own Perſon, and as 
to his Surety, ſhall be preferred. For 
it is, better that the Minor's Affairs be 
managed only by one Perſon, and the 
other Tutors, in this caſe, ſhall not be 
bound to anſwer for his Adminiſtration 9. 
If none of the Tutors offer to give Se- 
curity, and they do not agree either to 
act jointly together, or to let one of 
their number manage for the others ; 
the Adminiſtration ſhall be divided a- 
mong them: and in this caſe, every one 
will be accountable only for his own. 
Or if the Adminiſtration is committed 
to one of them alone, the other Tutors 
refuſing to anſwer for him, they ſhall 
be diſcharged. - 

* Clim quis offert ſatiſdationem ut folus admi- 
niſtret, audiendus eſt. J. 17. F 4 ref, tut. H. 1. 


inſt. de ſariſdat. tus. l. 4. in fine. C. de tut. ti cu. qui 
ſas. n. d. 


Nu 2 Voi 


F 
Y n 


plures adminiſtretur, I. 3. $. 6. F. de aum. & 
Fre rn 


* 


exercet, & excipit. 4. 1. | . 
y Si non erit 4 teſtatore electus tutor, aut gerere 
t, tum is gerat, cui major pars tutorum tute- 
lam decreverit. Prætor igitur jubebit cos convo» | 
cariz aut fi non coibunt, aut coacti non decernent, , 
cauſa cognita, ipſe ſtatuet quis tutelam =o. 


In 
qua fecit tutor cum facere non deberet, 


Plans ſi non ntzant tutores prictori, ſed velint item in his quam non fecit, rationem reddet hoc 
omnes gerere, fidem non habeant clecto, ner judicio. J. 1. F 4 tes & Par Air. d. l. S. 3. 
patiuntur ſu i efſe alieni periculi, dicendum Sciendum eſt tutotem poſt officium finitum ufuras 
eſt permittere eis omnibus gerere. Item debere in diem quo tutelam reſtituit. J. y. G. wi. F. 


k dividi inter ſe tutelam velint tutores, audiendi 
ſunt, n in 

es, vel in regiones : & fi ita fuerit diviſa, unuſ- 
— ſummovebitur pro ea parte vel 


KERT. - 


ber, n be not bound 


de adm, & per. u. Circa tutelæ reſtitutionem, 
favore pupillorum latior inte rpretatio facta eſt. 


enim ambigit hodie, five judex accipiatur, 


in diem ſententiz, five (ine_judice tutela reſtitua- 


ade Spray ed eee 8 poſe yl pul 
O 1. 4: ff. 4 adm. tt. I. 5. cod. H. 1. N. t; ar. Si po m us 
| CS DRAINS pau rn 


ejus quim ipſum teneri. I. 10. f. rem. pu. ſalv. fore. 


A uidam decedens filiis ſuis dederat tutores, & 


uu of to concern themſelves in the 392 S OL OS polls 
Honorsry ment of the Minor's Affairs, as the O- præſtiterint, damnati debere, quamvis teſtamento 3 

daun nerary Tutors are, who are c RR 22 i r 

with the Adminiſtration, yet neverthe- 2 geht rr nh fe cogent 

Ir, if fn the Nomination'of an Hono- "Se Poe bujulnodi canionus! nec . 

ary Tutor, ſome particular Function an. & per. mw. | 

| hal bony aſſigned him, and he had failed 1 may not be improper to take notice upon this Ar- 

mi or that by Contiivahce, er n in. 4%; a auniint to the Uſage is France, eunirary ts 


excuſable Negligence, he had winked 

at the bad Management of the 

Tutor, he might be made accountable 
for it according to the circumſtances 4. - 


_ * Honoratium tutorem periculum ſolere pati, fi 
male paſſus ſit adminiſtrari tutelam. J. 60. wh F. 
de rit. nut. Cxteri igitur tutores non adminiſtra- 
bunt, ſed erunt hi quos vulgò honorarios apella- 
mus: nec quiſquam putet ad hos periculum nullum 
redundare. Conſtat enim hos quoque excuſſis pri- 
us facultatibus ejus qui geſſerit, conveniri oportere. 
Dati ſunt enim quaſi obſervatores actus ejus, & 
cuſtodes. Imputabiturque eis quandoque cur, ſi 
male eum converſare videbant, ſuf; (eum) 


the Diſpoſition of the Roman Law, in the fourth and 
fifth Laws C. de Tranſ. the Tutor is under ſo ſtrict 
an Obligation to grve an Account, that even altho the 
Minor, after he came to Age, had tranſatted with his 
Tutor, or Guardian, concerning his Admmiſtration of the 
$75 5 þ or that 7 an Acquittance, or ſome other 
AH, be ds e 
the Tictor not accounted to him; all theſe Act. 
would be annulled. For it would be reaſonably pre- 
ſumed, that the Tata were guilty of Fraud, by keep- 
ing the Minor in ignorance of the State 4 his Affairs, 
which he could have no knowledge of, but 
count. So that theſe forts of Acts are reckoned diſhoneſt, 
and contrary to Manners, - | 


XXXIII. 


him directly, or indiveitly, when 
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_ 0 het K. lic _— - Hara Tutors are not only bound to give 33. C, 
r 8. 2. F de adm. & per. iur. See an Account after their Truſt is at an were tr 
the ſixth Article of the firſt Section. end; but they are likewiſe obliged to 7% 1, 


Wy * 1 A 4 2 of which do it during their Adminiſtration, if _ I 
. by Te oman Law : Wwe drawn 1 up ; there falls out an chin g hap may = ra 'n 
in terms which agree with owr Practice. | b 


it neceſſary. Thus, tor Example, if mini- 
SEES. | the Minor's Creditors ſeize on his Goods, ration. 


5 | in order to fell them, the Tutor mult 
z. - The laſt Engagement of the Tutor, give in a Summary Account of the Mi- 


ror oveght to is to give an Account of his Adminiſtra- nor's Effects, that it may appear wWhe- 
ag tion, tO anſwer for what he ſhall have ther he has not ready Money enough to 
2h A ill managed, or neglected to do; to pay pay off the Dcbts*. | 
. ſhip is end. in the Sums of Money remaining in his 1 
ed, hands, together with the Intereſt thereof Imprimis igitur quoties deſideratur ab eo, ut 


from the day of balancing the Account: femittat diſtrahi, requirere deber, qui ſe inſtruat de 


; fortunis pupilli=—o- jubere debet edi rationes : 
and to reſtore the Fruits which he ſhall itemque ſinopſim bonorum pupillarium, J. 5. f. 11. 


have reaped r. And the Engagement of Ff 4e reb. cor. qui ſub. tut. 


, 


— giving an Account is ſo indiſpenſible, | 

| that altho' the Father of the — in XXXIV. 

naming the Tutor, had exempted him Tutors ought, in ſtating their Ac- 34. Charge 
pecan 2 | counts, ##4 D 


-” 


nen- Tutors may charge ir 
allewed all the Expences that a reaſonable Ad- 
all den- miniſtration obliged them to lay out *. 
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e Turors, Tit. 1. Sect. 3. 
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charge in counts, 
Nur, A- th 


to charge themſelyes with what 
have actually received, and alſo 
with what the ought to have received; 
and in their Diſc arge they may ſet 
down what they have not been able to 
receive, in order to be diſcharged of it, 
if there be ground for it, as if th 
have uſed all neceſſary dili int 
a Debtor, who proves to be inſolvent. 
For Tutors, altho' they | 
an exact and faithful Adminiſtration, 
yet they ought not to be made account- 
able for the Event. G 

» Rationem reddat. I. 9. C ir. tut, Suffi- 
cit turori bens & diligenter ia geſſiſſe, etſi 
eventum adverſum habuit quod geſtum eſt. J. 3. 


S. 7. ff. de nur. t. & t. add. See the ninth 


Article. 


XXXV. 
in their Accounts 


In the number of which we muſt rec- 
kon the Expences which he has laid out 
by the advice of the Perſons who were 
appointed to be his Counſel, and thoſe 
that have been directed by the Judge, 
unleſs there ſhould appear to be ſome 
Fraud on his party. But if any Acci- 
dent renders thoſe Expences uſeleſs 
which it ap reaſonable to lay out 
the Tutor will nevertheleſs recover 
them. oo. 


* Si tutelæ judicio quis convenietur, reputare 
poteſt id quod in rem pupilli impendit. I. 1. f. 4. 
if. de contr. tut. & ut. act, See the third Arti 
of the ſecond Section. g 

Manet actio pupillo fi poſtea poterit probari 
ebreptum eſſe prætori. I. 5. F. 15. F. de reb. cor. 
qui ſub. tut. wy N ngs to another Sub- 
ect, yet it applied to this caſe. : 
95 1 bene & — negotia geſ- 
ſiſſe, & ſi eventum adverſum habuit quod geſtum 
eſt. I 3.5. 7. F. de contr. tut. & ut. ad. See the 


ſeventh Article of the ſecond Section of thoſe 
who manage 


knowledge. | 
-- EVE: 
All the Eſtate of the Tutor is mort- 


ged, from the time of his Nominati- 
# Aa gage on, for what he ſhall appear to be in- 
of the debted to his Minor, after ſtating his 


Accounts *. 


Pro officio adminiſtrationis tutoris vel curato- 
Tis bona, fi debitores exiſtant, tanquam, pignoris 
titulo obligata, minores fibimet vindicare minime 
prohibentur. Idem etſi tutor, vel curator quis 
conſtitutus, res minorum non adminiſtraverit. J. 20. 
C. de adm. tut. I. 7. f. 5. in f. C. de cur. fur. I. 1. 
g. 1. C. de rei. ux. aft. See the ſixth Article of 
the fifth Section. Tutelæ periculo omnibus im- 
minente qui ad tutelam vocantur, & ſubſtantiis 
corum minori ætate tacite ſubjacentibus, pro hu- 
juſmodi gubernatione. Nov. 118. C. 5. mf. See 
the fifth Article of the ſecond Section of Mortga- 


be obliged to 


rag the 


the Affairs of others without their 


9 See hereafter the fixth Article of the fiſth 
XXXVII. 


If the Mother, who is Guardian to 3, of the 
her Children, marries a ſecond Huſband Aube who 
before ſhe gets another Tutor named to“ Gaar6- 


them, and gives in an Account of her, 
Security for what ſhe is indebte 
them, the Eſtate of the ſecond Huſband 
will be mortgaged to the Minors, for 
all that the Mother fhall appear to be 
indebted to them by the Balance of the 
Account, both for the time paſt before 
the Marriage, and for what tollows at- 
der *. 


d $i mater, legitimè liberorum tuteld ſuſcept?, 
ad ſecundas adfpiraverit nuptias, antequim eis tu- 
torem alium it ordinari, — * quod debe · 
tur ex ratione tutelæ geſtæ, * dlverit: mariti 
quoque ejus. preteritz tutelæ geſtæ ratiociniis, 
bona jure pignoris tenebuntur 4 J. 6. C. in 
quid. canſ. gu. vel bypoth, tacit contraharur. Bona 
ejus primitus, qui tutelam gerentis affectaverit 
nuptias, in obligationem venire & teneri obnoxia 
rationibus parvulorum præcipimus: ne quid incu- 


ria, ne quid fraude depereat, J. 2. C. quando mu- 


lier tutelæ officio fungi peteſi. 
This 21 is moſt brad, to prevent the Fraud. 
which might enſue upon ſecond Marriages, in transfer- 
7 Moveable Goods of Minors, and even thoſe of 


the Mother, to the Children of the ſecond Marriage, or 


even to the Huiband bignſelf. And it is becauſe 


the Equity of this Rule, that altho* it be not prn? 
erat, have judged it proper not to f v. 


= 


KEGT. Iv. 


Of the Engagements of thoſe who 

are Fureties for Tutors; and of 
thoſe who name them ; and of 
their Heirs, and Executors. 


The CONTENTS. 


1. Sureties of Tutors, to what they are 
oblized. 


2. The Tutor ought to be firſt diſcuſſed, 


before an Action is brought againſt 
his Surety. 


3. Of thoſe who certify the Tutor to be 
ſolvent. | 
4. Of the perſons who name a Tutor. 
7. Engagements of the Heirs, or Execu- 
tors, of Tutors. | 
6. The duty of the Heirs, or Executors, 
of Tutors, in Affairs begun by the 
Tutors before their death. 
7. Of new Affairs which fall out after 
[be Tutor's death. 
8. If the Heir, or Executor, takes upon 
himſelf the Tutorſhip. 
9. The Surety is diſcuſſed before the Co- 


Tutor. 
; I. Thoſe 


maryits 4 


Adminiſtration, and pays off, or gives /.,., H 
LO band. 
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tore cavit, non tehcri. I. 46. 5. 4. F % am. & 


FX 
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the Tutorſhip was expired, the Tutor 
intruded himſelf into ſome new Affair 
of the Minor's, which was not a ne- 


he who was his Surety, will u. hi 


fwerable for isßz. 


* $i ſtipulatio rem ſalvam fore interpo- 
[ita eſt, vel cautum eſt in id quod 4 tutore, vel cu · 
ratore ſervari non poteſt, manet fidejuſſor oblige+ 
tus ad ſupplendam tibi indemnitatem. J. 2. C. de 


Adejuſf. tut. Tot, Tits F. & G. c. . ſanſdat. 


8 
Section, and the tent „ ren. up. ſerv, for 
which is there quoted. « | 4 
Paulus reſpondit, propter ea quæ poſt puber- 
tatem, nulla neceſſitate cogente, ex valuntate 
ſua tutor adminiſtravit, fdejuſſbrem qui ſalvam rem 


ber. tus. 5 


N a » 5 A . ö 
can his Action 
the Tutor, and his Süretiss s. 
: Teer 0 | n Tom 
4 +5 8 - - '#; | 


* 3 2 * 8 | © $ | 
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a who was apparently infol- 


vent ; the perſons who named him muſt 


anſwer for Him. But before the Minor 
| agrinft thoſe who 
Tutor, he ought to diſcuſs 


named 
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Nittglzf 
alt 


2 
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* 
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V. 


. as 460 The Heirs, or Executors of the Tu-. Engage- | 
2. The In- If the Sureties of Tutors are bound tor are bound to anſwer. for his whole 79929 


or ought only as ſimple Sur without - re- Admigiſtration, and even for the Pa- re 


Ge firſt diſ- 


Executors, 


—- — — 
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on: 
1 
| FR 
1 
oF 
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THR 
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ruſſed, 


nouncing the. benefit of Diſouſſion , 


mages occaſioned By his Fraud, or 


of Tutors. 


8 " they" en nor de Nan ade s'Þ Negligence, as alſo for what he may 3 
. fore an Ac q 1 8 he E ved Wa Tu ar have failed to look after. And they y 
5 in is fon of the Eſtate of the Tutors for A een Accept for him, I 
; --n;h« 4- whom they are bounds... And that. ac» f gh 40 ape doc cf b 
N 2 cording to the Rules which ſhall be ex- he ART me Js I 
l | in the Title of Cautions or Sure- * Hzredes corum qui tutelam vel curam admini- 9 
4 tles. „ ſtraverunt, fi quid ad eos ex re pupilli vel adulti Y 
, ; D . it, reftituere tur. In eo etiam quod . 
. . Nov. 4. C. 1. St ſtipulatio rem ſalvam pu- tutor vel curator admini debuit, nee admini- Y 
1 illo fore, interpoſita eſt, vel cautym eſt in id firaverit, rationem reddero eos dedere non eſt am- 3 
il uod a tutore vel curatore fervari non pou. ma- bigendum, l. alt. C. de hared. tu. Pater veſter tu- I 
1 net fidejuſſor obligatus ad fypplendam Ubi indem- tor vel curatar datus, 6 ſe non excuſavit, non ideo YZ 
. nitatem. J. 2. in fn. C. 4 . „ vos minus heredes ejus tutele vel utili judicio con- 5 
4 the ancient Law of the Romans, it was yenir} poteſtis, eum tutelam ſeu curam non # 
Y to, ſuc the Sureties of Ticters before the AAN the adminiſtraſſe dicitis : nam & ceffationis ratio red- 5 
q Tutor himſelf. l. ult. ff. rem pup. flv. fore. 1.7. ff. denda oft, J. 3. cod, I. 10. C. arb. 1. Tutelz ac- g 
4 de fide). tut. J. 1. C. cod. But the fourth Novel, tio tam Iaeredibus quàm etiam contra ſucceſſores EZ 
1 ch. 1. has given to all Serie in general the benefit of competit. J. 12. cod. | 5 
. Diſcr/fron, without excepting the Sureties of Twtors. Y 
il Hd the ſaid benefit is altogether natural to the Obh- VI. . 
.  *ipal Party that is bound does not pay, ad fuppleadam Altho' the Heirs, or Executots of 6. The ds Z 
A indemnitatem. 4. l. 2. C, de A. tw, TPLautors be not Tutors, yet if the Heir, of the Heir, 3 
. 5 or Executor of the Tutor deceaſed, be 3 F 
1 | p 3 2 a Man come to full Age, and capable of ; * Y 
4 2. Of nee Among the Sureties of Tutors, we Buſineſs, he is obliged to take care of Beg 2 A 
* 3 are to reckon thoſe who, without hind- the Affairs which the Tutor had begun, Durs Be- LL 
b 2 f en,, ing themſelves expreſly as Sureties, have till another Tutor be named, or till fr _ 2A 
.\4 certified that the Tutor was folventz ſome other Proviſion be made therein; . 
1 for they ought to anſwer for him 2s and if he ſhould fail to do it, either Y 
i much as if they were his Sureties s. rthro* Fraud, or groſs . he Y 
Wn 4 Eaten ck MY an ant Sto would be made accountable for its. 3 
. cum 1concos elle rutores athrroaverint, fidehuſſo- f Sciendum eſt nullam tutelam hareditario jure ; 
. rum vicem fuſtinent. J. 4. in f. F de fidej. t. ad alium tranſite. I. 16. F. 1, F. de fut. er 
KR v kzres tutoris tutor non eſt, tamen ea quæ per de- 
"thi 5 | IV. functum inchoata ſunt, per hæredem, 6 legitimæ 
0 2 - If the perſons who have the Nomi- Au CIS Iſt 4 bon, 'S 
%:1 1.7} ſons w To 7% * r 
* ae 2 5 A Tutor, 7 guilty of now. & har. tat, the following Article, and 
wal yea any Mugcmeanor, as if they have nam- the third Article of the fixth Section. 
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7. Of ve As for the Affairs which were not 


Afar, begun by the Tutor, and which came 
_— not to the knowledge of his Heir, or 


i Hann Executor, be is not to take care 


dab. of them. But if thro' groſs Neglect, 


he had abandoned an Affair of the Mi- 
nor's which he knew of, without tax- 


ing care of it, either by himſelf, or o- 
rhers, he would be made anſwerable for 


it h. 4 7 . 


> Negligentia planè propria hæredi non imputa- 


bitur. J. 4. F. 1. F. de Fidejufſ, tur. Hæredes tuto- 
rum ob negligentiam quz non latæ culpæ com 
rari poſlit, condemnari non oportet. 4. 1. C. de 


red. tut. TOLD 

„„ | 
8. Fe If the Heir, or Executor, of the 
len, „ Tutor, takes upon himſelf the Admini- 


bebe aden ſtration of the Tutorſhip, he ſhall be 


bmſelf the bound to take the ſame Care as if he 
Tutor hip. were Tutor“. Ng 


Cum oftendimus hzredem quemque tutelx ju- 
dicio poſſe conveniri videndum an etiam proprius 
ejus dolus, vel propria adminiſtratio veniat in ju- 
dicium. Et extat Servii ſententia exiſtimantis, fi 
poſt mortem tutoris hæres ejus negotia pupilli ge- 
rere perſeyeraverit, aut in arca tutoris pupilli pe- 
cuniam invenerit & conſumpſerit, vel pecuniam 
quam tutor ſtipulatus fucrat exegerit, tutelæ judi- 
cio eum tener! ſuo nomine. l. 4. F. de Fidejuſſ. & 
rom. & few i 


* . 
%.2 


9. Th f there be ſeveral Tutors bound for 


Ae edle. one and the ſame Adminiſtration, and 


fore the Co- One of them hath a Surety; the other 
Tutor. Tutors cannot be ſued on account of 


that Tutor, till after the diſcuſſion of 
his Surety . 


! Uſque adeo autem ad contutores non venitur, 


ſi ſint ſolvendo contutores, ut prius ad fidejuſſores 
veniatur. J. 1. f. 15. F. de tut. & rat. diſt. 


— — 


FECT v; 
Of the Engagements of Minors to 
CES 4c. 
The CONTENTS. 


1. A general E ngagement of the Minor 
to the Tutor. | 


2. The Minor ought to-allow all reaſona- 


ble Expences. 

3. Keel rt 

4. Alimony to the Father and Mother, 
Brothers and Siſters of the Mi- 

| nor. 

5. The Tutor allowed, Intereſt for the 
Money which he advances, + 


of TuToRs. Tit. 1. Sec. 4 8 279 


6. The Tutor bas a Mortgage on the A ſi- 


nor's Eſtate. 
7. A Caſe where the Tutor is privileged 
in his Morigage.. 


8 | | 

8 Tutors are bound for every 1. A gene- 
thing that relates to the Admini- ves, 
of the Eſtate of the Minor, and JW". 


RU Afinor tothe 
as they have power to do every thing me 


- Which the duty of their Charge requires, 


ſo likewiſe the Minors ate reciprocall 
obliged to approve and ratify, after they 
come of Age, cvery thing that the Tu- 
tors -have done. reaſonably and honeſtly. 
And they are moreover bound to their 
Tutors in the Engagements explained 
in the following Rules. 


g = bona fide 4 tutore geſta ſunt” rata haben- 
tur. I. 12.4. 1. F adm. & per. tut. Contra- 
riam tutelæ actionem Prxtor propoſuit, induxitque 
in uſum : ut facilius tutores ad adminiſtrationem 
accederent, ſcientes pupillum quoque ſibi obligatum 
fore ex ſua adminiſtrationc. J. 1. F. de cor. tut. 
& ut, att. 
| I. 
The Minor being come to full Age, 2. 2 . 


ought to allow to his Tutor, in the Ac-"” onght 


compt of his Adminiſtration, all the 1 


Expences which ſhall have been laid out RH. 


on his Perſon, his Eſtate, and his Af 


fairs, according as they ſhall appear to 


have been neceſſarily, or uſefully laid 
out, or to have been ſettled by the 
Judge, in the caſes where the Tutor 
was bound to procure ſuch a Regula- 
tion. ve 

d $i tutelæ judicio quis convenietur, reputare 
poteſt id quod in rem pupilli impendit. J. 1, f. 4. 
F. de contr. tut. & ut aft, Etenim provocandi fu- 
erant tutores, ut 1 de ſuo aliquid pro pu- 
pillis impendant, dum ſciunt, ſe recepturos id quod 


impenderint. d. I. See the fifth Article of the ſe- 
cond Section. | | 


III. 


If the Tutorſhip be ſuch, as that, for z. A Stew- 


the eaſe of the Tutor, it be neceſſary arg. 
to give him the aſſiſtance of a Steward, 
the Salary which he ſhall give to ſuch 
Perſon, will be allowed him in his Ac- 
count, according as it ſhall haye been 
regulated during the Tutorſhip, or as it 
ſhall be adjudged at the ſtating of the 
Account, and in proportion to the Qua- 
lity of the Minor, and the Nature of 
his Eſtate and Affairs; the Tutor re- 
maining always reſponſible for the deed 

of the Perſons whom he ſhall have im- 
ployed- to aſſiſt him, And altho' the 
Tutor have not really imployed a Stew- 
ard, yet he will nevertheleſs be allowed 

the Expenccs of one, if his Adminiſtra- 
tion required this Aſſiſtance e. . 
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rer mittere tutor;bus conſtituere, qui non poſſunt 
tufficcre adminiſtrationi tutche, ita tamen ut ſuo 
periculo eum conſtituat. J. 1 3. f. 1. J. ce tatelis. 
Decrere proctoris actor cbuſtatui periculd tuteris 
ſolet, quntieſcumque aut diffula negotia ſunt Fl 
dignitat, vel ætas, aut valetudo rutoris id poſtu K. 
. 2.4. 4. aum. c fer. 1  Principaitbus tenſti- 
rutiombus dociaratur, ſumptuum qui bona fide in 


111clams non qui in ipſos tutores fiynt, ratio- ha- 


bcri ſokt; niſi ab co qui cum dat, certum falarium 
ei conſtirxutum eſt. J. 3. H. «lt. F.. Ergo etſi ea 
inqulliteſone proprer rei notitiam fuerit darus tutor, 
c:que alitmenta ſtatuct int conturores, debebit eorum 


ratio haberi, qui zuſla cauſa | oft; peæſlandi. 4 1. 


"I. - , 


4. Aimery If the Father, Mother, or Brothers 
to rhe Fa-and Siſters of a Minor under Tuition, 


er ii 
AMothar, 
Zirethers 
nil Siflers 
of the Mi- 
kar. 


had no means of Subſiſtence, and the 
Minor had an Eſtate, he would be bound 
to low to bis Tutor the Expences 
which be had laid out in ſupplyin 
thole perlons with Neceſſaries for Life ) 
according to the Regulation which 
thall have been made in this matter. 


Aljud eſt fi matri forte, aut ſorori pupilli tutor 


ca qui ad victum neceſlaria ſunr preſtiterit, en 


ſemetipla ſuſtinuc non poſſit. Nam ratum id ha - 


dendum eſt. J. 13. F. 2. F. de adm. & per. tur. 


Exiſtimo, & citra magiſtratuum decretum tutor 
ſororem pupilli ſui aluerit, & liberalibus artibus in- 
ſtituerit, oam hc aliter et contingere non poſlent, 


nihil eo nomine tutele judicio pupillo, aut ſubſti- 


tutis pupilli preſtare debere, J. 4. in f. H ubi pup. 
ednc. * 4s fourth Article of Me 9010 Se 2 
of the Reſeiſſion of Contracts. NY | 

According to the Practice with us, Tiztors ought not 
ro lay out theſe kind 7 Experces, without having them 
firſt allowed and regulated 5y the Judge. 


| i 


5. VeTu- If tlie Turdt has been engaged in 
zor allowed ſome Expences, having no Fund in his 


Intereſt for 
the Mey 
whe V he 
Rat qices. 


hands, either ot the Vlinor's Revenues, 


or of his other Effects, fo that he hath 


been obliged ro borrow, or advance 
Money of his. own; the Intereſt of the 
Money which he thall have advanced 
will be allowed him, till a ſufficient 
Fund can be raiſed aither out of the 
Minor's Revenues, or otherwiſe, for his. 


Reimburſement ©. 


Conſequitur autem pecuniam fi quam de ſuo 
conſumpſit, etiam cum uſuris, {ed vel trientibus, vel 
his quæ in regione obſer vantur, vel his quibus mutua- 


tus eſt, it necefle habuit mutuari, ut pupillo ex juſta 


cauſa prorogaret. J. 3. . 1. . de contr. tut. & ut. act. 
Uluras utrum tamdiù conſequetur tutor, quamdin 
tutor eſt, an etiam poſt finitam tutelam, videamus, 
an ex mora tantum ; & magis eſt ut quoad ei red- 
datvr pecunia conſequatur. J. J. 3. §. 4. Si tamen 
fuerit in ſubſtantia pupilli, unde conſequeretur, di- 
cendum eft non oportere eum uſuras a pupillo exi- 


gere. d. l. f. 5. Sce the fitth Article of the ſecond 


Section ot thoſe. who manage the Affairs, c. 
This. Intereſt is not to be reckoned Liurious, if the Tutor 


ers, any Loſs by this Advance: but he ought not. 


8 


As the Minor hath his Mortgage on 6. 7% 1. 
the Eſtate of the Tutor, for all that the 7 h 
Tutor may chance to. oe him on ac- 2 f, 
bent. count of his Adminiftration ; fo the +1... 


Tutor Ikewiſe hath on his part a Mort- 
gage on the Eſtate of the Minor; for 


the Sums that the Minor may chance to 
de indebted, to bim by his Account“. 


For the Engagement ot the Tutor, and 
that of the Minor being reciprocal, and 


being contracted at the ſame time, the 


Mortgage, which is an Acceſſory to the 
Engagement, is contracted likewiſe in 
the fame manner. And if, for Example, 
the Minor being come to fulf Age, bor- 


rows Money ot any one before his Tu- 


tor has made up his Accounts, and it 
j Lager upon the Balance of the Account 
that the Tutor is Creditor, the Tutor's 
Mortgage will be prior to the Debt 
contracted by the Minor after he came 
of Age. | 


f Et ut plenius dotibus ſubveniatur, quemadmo- 


dum in adminiſtrarione pupillarium rerum, & in 
als multis jytis articulis tacitas hy pothecas ineſſe 


accipitnus, ita & im hujuſmodi actione damus et 
utroque latere hypothecam. J. un. F. 1. C. de rei wt. 
act. Etenim provocandi fuerunt tutores, ut prom- 


ptiùs de ſuo aliquid pro pupillis im t, dum 

ſciunt, ſe turos id quod im int. J. 1. F. 

de car. tut. & ut, al. Hoc caſu mutuæ ſunt 
actiones. & 2. it de oblig. que quaſi ex contr. l. 5. 
$. 1. F. de oll. c ac. See the thirty faxth Article 
of the third Section. Aliho this Mortgage, which the 
Tutor hath on the Minor's Eſtate, were not founded on 
theſe Laws, yet it is a natural conſequence of his Admi- 
niſtration, and of the mutual Obligation that is ch. 
trated between the Tutor and the Minor. 


VII. 


Beſides this Mortgage, the Tutor 7. 4 Ca 
hath likewiſe a Privilege for the Money were the 
Tutor 3 
a : rrvilege 
or Preſervation. of the Minor's Eſtate, 1% 3 | 
and Debts. And he is preferred, in his gag. 


which he has laid out in the Recovery, 


Mortgage on ſuch Eſtate and Debts, to 
other Creditors s. 


c See the ſixth Article of the third Section of Curators, 


and the twenty fifth Article of the fifth Section of Pawns 
and Mortgages. IS 


* CY 


——— 
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0 F the ways which put an end to the 
Futor ſhip, and of the deprivation 
of Tutors. 


The CONTENTS. 


1. The Tutorſhip is at an end, <ohen the 
Minor comes of Age. 5 
2. Of 


* 


the Tutor ſhip of ſeveral Minors. 


2. 0 
5 4 ajority 
The Death of the Minor puts an end 
to the Tutorſbip. 
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; | I. 

1. Terw- TME Office of Tutor is at an end, 

terſbip ” when the I yoo was under 
»Tuition comes of Age. For being ar- 

_ rived at full Age, Fe may take upon 

come: of himſelf the Care of his Eſtate, of 


Age. his Affairs. But the Benefit of = 
Indulgence, hath not the ſame effect. 


* Pupilli pupillzque cum puberes eſſe ceeperint, 

a tutela liberantur.c—Et ideo noſtra ſana conſti- 
tutione promulgata, pubertatem in maſculis poſt 
decimum quartum annum completum illicò initi- 

um accipere diſpoſuimus; antiquitatis normam in 
fœminis bene poſitam, in ſuo ordine relinquentes, 
ut poſt duodecim annos completos viripotentes eſſe 
credantur. int. quid. mod. tut. fin. I. 1. C. quando 
tut. vel cur. eſſe deſmant. Maſculi quidem puberes, 
& fœminæ viripotentes, uſque ad vigeſimum quin- 
tum annum completum curatores accipiunt. 
licet puberes fint, adhuc tamen ejus ætatis ſunt, ut 
ſua negotia tueri non poſſint. inf. de curat. See 
the Remarks in the Preamble of this Title. See, 
as to the Benefit of Age, the twenty ſecond Article 


tracts. 
3 1 
2. Of the If there are two or more Minors un- 
Twrorſhip of der the Tuition of one and the ſame 
i. Tutor, the Tuition ends for every one 
1 as they reſpeCtively arrive at Age; and 
he who has attained the Years of Majo- 
rity, may oblige the Tutor to give an 
Account of his Adminiſtration, altho' 
the Tutorſhip continue ſtill with re- 
ſpect to the others b. 
> Tutclz judicium ita differri non oportet, 
Frere & r n pence lion: 
L. 39. $17. f. de adm, & pers U. 


BE» h 

z. mc, Altho' the Tutorſhip ends the mo- 
a p# ment that the Minor arrives at the Age 
harm Of Majority, yet the Tutor is not fo dil 
after Majo- Charged by this Change, as that he may 
ny. immediately abandon all farther Care of 
the Minor's Concerns. But he ought 
to continue his Adminiſtration as to 
thoſe Affairs which he cannot neglect 
without occaſioning ſome Loſs, or Da- 
Vo I. I. e rid, Ty 


O Toros. 
9 arRG the Adminiſtration 


of the ſecond Section of the Reſciſſion of Con- 


Tit. 
mage, to the Minor. And he ought 
to give order about every thing hs 18 
neceſſary, and which does not admit of 
delay nillhe has given up his Accounts, 
or till he has, waiting for a convenicut 
time to make up his Accounts, deliver- 
ed over the Affairs and Papers into tlic 
hands of his Minor, who is become 
Major, that he may look after them 
himſelf e. 2 


© Tutores qui necdum adminiſtrat ionem ad curi- 
tores tranſtulerunt, defenſſoni cauſarum pupillarium 
aſſiſtere oportere ſpe — — eſt. Et ided, fi 
ut proponis, inſtrumenta quibus aſſert poſſunt cauſæ 
provocationis, etiamnum hi m meminiſti a- 
pud fe detinent, aditus ptæſes provinciæ periculi 

i eos admoneri præcipiet. I. wn. C. ut can. poſt pu- 
bert. adſ. tw. Quaſi connexum fit hoc tutelæ of- 
ficio, quamvis poſt pubertatem  admittatur. { 5, 
5. 5. ff de adm. & per. tut. d. I. 5.6. V. I. 
27. ff. de appel. I. 13. ff. de tut. & rat. diſt. See 
the ſixth Article of the fourth Section. 


IV. | | 

The Tutorſhip likewiſe expires by 4. 7 
the death of the Minor*. But fo as D“ f 
that the Tutor ought not to abandon" Tn, 
that which requires his Care, till the 1, % I. 
Heirs of the Minor be in a condition to ſhy. 
diſcharge him of it, according to the 
Rule explained in the foregoing Article. 

* Finitur tutela morte pupilli. I. 4. F. de tur. C 

rat. diſtr, F. 3. inft. quib. mod. tut. fin, 


V. 

If the Tutor dies during the Tutor- 5. 4: 4% 
ſhip*, it is thereby at an end, not onl —— 
with reſpe& to himſelf, bur alſo to his, 
Heirs and Exccutors. And they ſhall 
be bound only according to the Rules 
explained in the fourth Section. 

* Finitur (tutela) morte tutoris. J. 4. F de tut. 


G rat. diftr. H. 3. inſt, quib. mod. tut. fin, 


| VI. 

The Tutorſhip ends likewiſe by the 6. 7h ci- 
Civil Death either of the Tutor, or of vi, Da 
the Minor f. For as to the Tutor, the 8 * 
Civil Death renders him incapable of 1e hath 
that Office: and as to the Minor, it the ſame 
puts him out of a condition of ſtanding et. 
in need of a Tutor, being no longer 
Maſter of his own Perſon, nor of any 


Eſtate. But the Tutor is obliged, after 


the Civil Death of his Minor, to take 
Care of his Eſtate, purſuant to the third 
and fourth Rules of this Section, for 
the benefit of thoſe to whom he ſhall 
be bound to give an Account of it. 


1 Sed & capitis deminutione tutoris, per quam 
libertas vel civitas amittitur, omnis tutela perit. 
4 4. 2 quib. mod. tut. fin. l. 14. ff. de tutel. d. l. 

. 1. & 2. Pupilli & pupillæ capitis deminutio, 
licet minima fit, omnes 4 2 tollit. 4 f. 4. 4. l. 14. 
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228 in tutela R aut 1950 
vel aliquid intercepit * rebus f. 


1 4.3. L. F 2 Is tutor 
qui inconſiderunter gage vel dolo abſtinuit hæ · 


reditate, ſuſſ poſtulari. 4. I. 3.5. 17. 


Ln = by alimenta pupillo precſtanda copiam ſui 


eſt, poteritque removeri. 4. 

J. 3. f. 14. &. Item ſi quis datus tutor wo 
compareat, { "dis evocari: noviſſim&que, ſi 

— qua fecerit, % 1 n ob 

hoc i iam fui non fecit & 

Neat hable inquiſitione 3 


eſt. PTE KIT 1 


negli tid, 4 accidit, . 
veri —. F d. l. 7. L. 1. 


Or non ae, i. tuck Ge, ere cum 


debebit. J. 3. H. 12. ed, 
W. 


9. 1 n. The Tutor who is dere [In 


"SECT. VII. 


Of the Cauſes which render Perſons - 
incapable of being Tutors, and of 
"OR which excuſe them * that 


— * not put down in oi 
Section, among the 

RB. Ixcuſts which may ſuffice for di 
? charging any one 82 the Office of 
Tutor, that which was regulated by 
Juſtiniuma, that thoſe who were either 
Creditors, or Debtors, to Minors, 
ſhould be incapable of being their Tu- 


The 0 IVI L. LAW, Oc. Book It 
carr. 42555 F de 12 Deſinunt etiam tuto · 3 
res eſſe 3 à tutela, ob id quod ſuſ- ond. | C 
21 " — 1 creto ſao? 1 c ait, r dici, hunc i in- 3 
may be removed from his If Tutor has procured the Tutor- 10. Miſe 3 
bad Conduct be ſuch as to ſhip by Bribery, r if his Miſdemean- ene, E 
t of theMi> ours be ſuch, that, beſides the removing fals, I 
nor's i be taken out of Nis him from his Truſt, he deferves ſome * 
ing the Rights of the Minor that he ſuch Puniſhment as the Narure of the N 
may loſe them: if he abandons the AF- Fact ſhall deſerve! J 
fairs, if he abſents himſelf, and refuſes _ 3 
to appear, leaving the Minor's Goncerns | in cus xa ondinem animadrertitar * pro- i 
in dilorder, if he does not furniſh the ved. cummic dats rurclum occupaſe, Lg. 
Neceſſaries for his Minor's Maintenance — —. 15. i f. F. d. fuſp. tut. Soler.t 
and 1 having wherewithal to ad prafedturam urbis remitti etiam tutores, five cu- 
an ratores qui mals in tutela, five cura verſati, graviori 
other just for removing him, al. —— — 17 —_ 8 
tho! it were only a if 1 it be nummis datis tutelam occu wi, wa 2 AC 
3 © Oy 2 155 cepto operam dediſſe ut non idancus tutor alicui 
1 daretur: e 6) e Cake papil 
— Auantitatem minuiſſe: vel evidenti 
| bons alienaſſe, 41,4. 7. F. de off. prof. . J. 
Nun videamus, ex * cauſis ſuſpecti re- Senne. 
rs dev Et n 
tela admiſſum, ſuſpectum S . 8 forts FROG — 


— his tors. For altho'. the perion who is 
tor A Hr Office, becauſe of his fraudulent deal- named Tutor ſhould be ln? to be ei- 


his “ ing, is branded with Infamy; but he ther Debtor. or Creditor, to the Miner, 


neſy, is is not ſo, who is removed on account yet our Uſage provides ſufficiently for 
branded of his Negligence, or his unfitneſs for the ſafety of he Mh Minors, by ordering an 


with lfu. ſuch a Charge. And if the cauſe of his Inventory of their Goods to. be made, 
OE Removal be not expreſſed in the Sen- and to be lodged i in Court; N re 
tence of his Deprivation, his Removal ſerves the Titles of their Clai 


will not be attended with any mark of fences againſt their Tutors, an- 
Intapy z it being feaſonable 8 | preſume pointing them a Curator, or We 
utor, 
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Tutor, to defend them in any Diſputes 
may Chance to have with their Tu- 
, if the Debt, or other Affair, 
is in diſpute between the Tutor 
and the Minor, . be ſuch that it is evi- 
dently more for the advantage of the 
Minor to have another Tutor, it will 
in that caſe be prudent for the Judge to 
age; or Relations to make choice of 
another Tutor. 


they 
tors 
that 


* Nov. 72. c. 1. , ; 
> See the Remark on the ſeventeenth Article. 


The CONTENTS. 


t. Difference between Incapacity, and an 
—_ | 

2. Cauſes of Incapacity, and Excuſes. 

3. Women cannot be Guardians but 10 
their own Children. | 

4. Mothers and Grandmothers may be 
Tutoreſſes, or Guardians, The Fa- 

I.zhber in Law may be Tutor. 

5. Minors cannot be Tutors. - 
. Infirmities which render perſons inca 
| pable of being Tutors. 
. A Son that is of Age, may be a Tutor. 

. Other Cauſes for not confirming the 
| Nomination of a Tutor. 
9. Excuſes of two kinds. 

10. [ncapacity ſerves as an Excuſe. 

11. Excuſe on the account of being up- 

wards of Seventy Years old. 

12. The number of Children is an Ex- 
ceuſeé. RS 

13. Three Tutorſhips excuſe from a 


fourth. 


14. One Tittorſhip that is burdenſome, 


 __ will ſerve as an Excuſe. 
If. Enmity between the Minor's Father 
and the Tutor. 
16. Lau- Suits which excuſo. 5 
17. A Lau- Suit between the Minor and 
. , The next of Kin to bis Tutor. 
18. Excuſe on account of Privilege. 
19. Ecclefiaſticks are exempted from being 
| _ Tutors. 5 
20. Poverty, and want of Induſtry, may 


_  * ſerve as an Excuſe. | 
21. The Tutor who is named, ought to 
4 & till be is diſcharged. 
22, Acceptance of the Tutorſhip cuts off 
2 Excuſes. 
23. Incapacity that happens after the No- 
| Mination. | | = 
24. Privilege acquired after the Nomi- 


ba nation. . | = 
25. An Excuſe happening after the Tutor's 
| entring upon bis Office. 
26. ben the Tutor and Minor have dif- 
os op of Hot 5-1 01 
27. Several Excuſes, whereof none is ſuf- 
yp, dion of i fa AY 
0 L. I, e 


Tit. 1. Sect. 7. 283 


I. 


Neapacity excludes from the Tutor 1. P. 
ſhip, even thoſe who would wil- xe &- 
t of 1t*: and an Excule dil- e 2 
es with thoſe who might be Pu— 22 


tors if they pleaſed b. 


* Ut nec volens ad tutelm onus admittatur, 


I. 14. inf. de ech. tut. vel cur. 


> Excuſantur tutores vel curatores variis ex cau- 
ſis, l. de excaſ. tur. 
II. | 
The Cauſes of Incapacity have their 2. C 
Foundation, cither in Natural Equity, f * 
or in ſome particular Law <. | ON 
© Which will appear by the following Rule, 
III. | 
Women are incapable of being Guar- 3. He 
dians to any beſides their own Children. canoe be - 
For the Office of Guardian requires an 2, 
Authority, and obliges the Perſon to ©: 
Functions, which it would be indecent . 
for a Woman to cxerciſe rowards any 
other Perſons beſides her own Chil- 


cuſes. 


» 


dren 4. | 


4 Feeminz tutores dari non poſſunt, quia id mu- 
nus maſculorum eſt. J. wit, . de tut. I. 1. C. quando 


mul. tut. off f. P. F. l. 2. F. de re. jur. l. 21. de . 


& at. Tu mque virile officium eſt. 
I. 16. F de tut. See the following Article, 


IV. 


Mothers and Grandmothers may be 4. Mothers 


Tutoreſſes or Guardians to their own and Grand- 
Children; for the Authority which Na- 
ture gives them over their Children, and os - 
the Aﬀeftion which they have for their guardians. 
Intereſts, except them from the Rule 1. Father 
which excludes Women from Guardi- 3 
anſhips*. And as the Mother is capa-* 
ble of being Tutoreſs, or Guardian, ſo 

the . gunmen 1 likewiſe be com- 

mitted to her ſecond Huſband, Father 

in Law to the Minorr. 

© * Feeminz tutores dari nod poſſunt, quia id 

munus maſculorum eſt: niſi a 171 filiorum tu- 

telam ſpecialiter poſtulent. I. wir. F. de tut. Tov. tir. 

C. quando mulier int, off. f. p. Nov. 118. C. . 

i pater tuus quem privigni ſui tutelam admi- 

niſtraſſe proponis, &c. J. 3. C. de cour. jud. tut. 

v. L. 2. C. de interd. mar. I. 32. $. 1. F. de adopt. 


V. 

Minors cannot be Tutors, becauſe 6. ne 
they themſelves are under Tuition, and cant be 
ſtand in need of the Aſſiſtance of others D 
in the Management of their own Con- 
cerns t. 8 


£ Minores viginti quinque annis olim quidem ex- 
cuſabantur, — 2 autem conſtitutione prohibentur 
ad tutelam vel curam aſpirare. Adeo ut nec excu- 
fatione opus fit, Qua conſtitutione cavetur, ut nec 
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een Tutor. But the Father w 


'* 


pupillus ad legitimam tutelam vocetur, nec adultus. 
Cum fit incivile, cos qui alieno auxilio in rebus ſuis 
adminiſtrandis egere noſcantur, & ab aliis reguntur. 
aliorum tutelam vel curam ſubire. F. 13. af. 4. 
excuſ. tut, I. alt. C. de I. ine. 15 | 


| VI. | 
6. - "Thoſe who labour under any Infirmi- 
wi ty which difables them from looking 
 - aftcr their own Concerns, arc incapab 
TeArof bei Tutors z ſuch as Perſons who 
nu. are blind, deaf, dumb, and thoſe 
who are under any Habitual Malady 
which produces the ſame effe&>, And 
if theſe kinds of Accidents happen to a 
Tutor, after he has been named, and 
even after he has acted as Tutor, he ſhall 
be excuſed i. But if the Diſeaſe, or In- 
firmity, which ſeizes the Tutor during 
the Tutorſhip, be only for a time, a Cu- 
rator may be named in the mean while 
to ſupply the place of the Tutor during 
his I if there be occaſion). 


* Mutus tutor dari non poteſt, quoniam authori- 


nius libro ſexageſimo nono t. 
Quia non tantum loqui, ſed & audire tutor debet. 
4. 1. H. alt. Surdus & mutus nec legitimi tutores 
eſſe poſſunt, cùm nec teſtamento, nec alio modo 
utiliter dari poſſint. I. 10. f. 1. F de legit. tat. Lu- 
minibus captus, aut ſurdus, aut mutus, aut furio- 

. fus, aut perpetua valetudine tentus, tutelæ ſeu cu- 
ra excuſationem habent. I. an. C. qui morbo. 1. 3. C. 

qu dare tut. Adverſa valetudo excuſat: ſed ea qua 


impedimento eſt quominds quis ſuis rebus ſuper- 


eſſe poſlit, ut imperator noſter cum reſcri 
fit. OTE ET DE 


Et non tantum ne incipiant, ſed & & capta 
excuſari debent. I. 11. . 1 

telam, coecus, aut ſurdus, aut mutus, aut furioſus, 
aut valetudinarius deponere tutelam poteſt. J. 40. 
Fe e gen, 

i quis ita ægrotus it, ut oporteat eum non 
* dimitti a tutela, in locum ejus curator in- 
terim dabitur. Sanatus autem hic rurſus recipiet 
tutelam. J. 10. 5. 8. cod. | ' 


VIL 


5; 489%, A Son who is of full Ape, altho' un- 


chat iv of der the Father's Authority may be a 
ill not be ac- 

countable for his Son's Adminiſtration, 
if he does not oblige himſelf to it, ei- 
ther expreſly, or tacitly, as if he him- 
{elf acts, and intermeddles in the Admi- 


niſtration of the Minor's Eſtate. But a 


bare conſent to his Son's being named 
Tutor, and to his taking upon him the 
Adminiſtration, does not bind him m. 
i filius familias tutor à pratore datus ſit, fi- 


quidem pater tutelam agnovit, in ſolidum debet te- 
neri: ſi non agnovit, duntaxat de peculio. Agno - 


viſſe autem videtur, ſive geſſit, ſive gerenti filio 


conſenſit, five omnino attigit tutelam. J. 7. C. de 
tut. Nec multùm videri in hoc caſu facere ſcien- 
tiam & conſenſum ad obligandum eum in ſolidum. 
. 21. dt adm. & per, tut. 


Poſt ſuſceptam tu- 
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WET 227 
pen to be, in the perſon who is named 


utor, any other Cauſe which mighr . 


e 
icion, the Ju 

Gag in prudence not to Fonfir ſuch 

Nomination. Thus, for Example, if 

it ſhould be found out that he Vitor 


gave M to get himſelf natned, not 
only ſhould the faid Nomination not be 


confirmed, but this Offence would de- 
ſerve to be.puniſhed. Thus, he whom 
the Father had forbid to be named Tu- 
tor to his Son, ought not to be admit- 
ted to that Office, without very preg- 
nant reaſons v. t that Excluſion 
would not any way blemiſh the Repu- 
tation of the ſaid Perſon . Thus, he 
ought not eaſily to be admitted as Tutor 
who makes intereſt to get himſelf 


named p. 


In eos extra ordinem animadvertitur, qui pro 
bentur nummis datis tutelam occupaſſe. I. 9. f. 4 
tur. I de tt. & . M. | 

* Sed etſi quis 4 parentibus probibitug fuerit tu- 
tor eſſe, hunc neque creari oportet : & ſi creatus 
fit, nec recuſaverit, prokiberi cum eſſe rutorem, 
I J. 21. $. 2. FA ti. or. 

Semper autem maxims hoc obſervent magi- 
ſtratus, ne creent eos | Kip volunt are 
= e 225% $. af. Nd 69S cnn. . v. 
l. 19. F. de teſt. tut. T | 


IX. 

The Excuſes alledged by Tutors, to 9. Ex 
free themſelves from the Tutorſhip, are, 1 
in the ſame manner as Incapacities, 
founded either upon ſome natural Impe- 
diment, or on ſome particular Law 4. 


1 This will y the following Articles. 

[Te Laws of E 36 
Turors, becauſe no one is. put upon thi, in 
. li will. Cowel's Inſtitutes, Lib. 1. 

. 5. | : 


X. 


The Cauſes of Incapacity which may 10. ef- 


be fairly alledged, may likewiſe ſerve as © Lr. 
Excuſes. Thus Minority, and the In- = 
firmities which render Perſons incapable © 
of being Tutors, ought to excuſe them 
from the Officer. | 

" Minores viginti quinque annis olim quidem 
excuſabantur, noſtra autem conſtitutione prohiben- 
=y tutelam vel curam aſpitare. F. 13. ift. de 

it. . | 


Thoſe who are paſt Seyenty Years of 11. Excuſe 
„may excuſe themſelves from being * 3 
utors f. Ces r. - 


Excuſantur 


3 
1 


1 
"IH 
1, Fe 
3 


* 


ET 


2 * Excuſantur à tutela, & curatoria, qui - 


Seventy 
ginta annos compleverunt. J. 2. F. de excaf. F. 13. 
I Karan 


XII. 


11. The If he who is named to be Tutor, has 
mme of five Children lawfully begotten and a- 
Children ®);yve, he is excuſed. The Children 
a» Excuſe. hich arc unborn, altho* conceived, are 
not reckoned in the Number of the 
Children which ſerve as an Excuſe. And 
the Grand-Children, and other Deſcen- 
dants, of Children that are deceaſed, are 
counted as repreſenting the Perſon of 
whom they are deſcended : Thus ſeve - 
ral Children of one Son are reckoned, 

in this caſe, only as one Child:. 
Remittit 4 tutela vel curatoria & liberorum 
multitudo. J. 2. f. 2. F. de ex. Qui ad tutelam, 
vel curatoriam vocantur. Roma quidem trium 
liberorum incolumium numero, de quorum etiam 
ſtatu non ambigitur, in Italia verò quatuor, in pro- 
vinciis autem qui habent excuſationem. J. 1. 
C. qui num. lib. ſe _ inſt. de excuſ. tt, Legi- 

timos autem liberos 

fint in poteſtate. 4. l. 2 3. ff. de excuſ. Opor- 
tet autem liberos vivos eſſe, quando tutores patres 
dantur. 4. I. 2. f. 4. l. 1. C. qu nam. bb, Qui in 
ventre eſt, etſi in multis partibus | comparatur 
jam natis, tamen in preſent: quæſtione, neque in 
reliquis civilibus muneribus prodeſt patri. 4. J. . 6. 
remiſſionem tribuunt nepotes ex filiis maſculis nari . 


4. l. F. 7. quotcunque autem nepotes fuerint ex 
uno a0. pro uno die numerantur. 4. 5. 7. 


We have not limited in this Article what u ſaid of 


Grand-Childven to thoſe deſcended of Males, in which 
fenſo it is limited in the ſeventh Section above quoted. 
For altho' Daughters, their Childs * be Fr _ 
Family, yet it often ha that the Danghter:, 

yr, I rd ings. gan 1. 
Fathers, than the Sons are; and it would be hard, that 
277 who has the Bur- 
den of Children of ſeveral Daugliers deceaſed, ſhould 
e And therefore 
1 is that our Uſage admits for an Excuſe, the Guardi- 
Wnſhip of Grand-Children by Daughters. | 


XIII. 

13. Thee He who has already the Burden of 
Tutorſbips three Tutorſhips, may excuſe himſelf 
_—_— from accepting a fourth. We do not 
| reckon as many Tutorſhips, thoſe of 
many Minors, when the Eſtate of all 

the Minors is managed by one and the 
fame Adminiſtration". Neither do we 
reckon in the Number of Tutorſhips 
that ſerve as an Excuſe, the Engagement 
of Hono Tutors, nor that of the 
Sureties of Tutors *. | 

Tria onera tutelarum dant excuſationem. Tria 
autem onera fic ſunt accipies 
8 youu tutelas faciat ; ſed patrimoniorum 
ſeparatio. J. 3. F. de excuſ. I. 2. C. Alt. eod. I. unic. 
. 
Civita 5 5 magiſtratus, inci- 
ei * fuerit peritulo tutelæ, 
hanc non connumerabit aliis tutelis: quemadmodum 
nec fide juſſores tutelz, ſed neque qui ob honotem 
tutores oonſtripti ſunt; l. 15. f. 9. F. de extuſar. 


Of Torons. Tit. 1. Se&.7: 


that there never was any reconciliation 


e oportet omnes, eth non 


tor. 


„ut non numerus 


285 
4 XIV. 
If one Tutorſhip alone be of ſuch 14 

Extent, or ſo burdenſome, that it would 4 har 


be hard to call the Tutor to a ſecond ' oor 
Tutorſhip, he ſhall be exculcd ). One 


ſerde As 43 
7 Cxterum putarem, rectè facturum protorem, . 

fi etiam unam tutelam ſufficere crediderit, ſi tam 

diffuſa & negotioſa lit, ut pro pluribus cedat. I. 31 

„4. |. de excu/. | 


XV. | 
If there had been a mortal Hatred 15. Bau 


between the Father of the Minor, and ee the 


the Perſon who is named Tutor, and 1 


between them, the Tutor ſhall be excu- OT 


ſed from accepting the Office *. 


* Inimicitize quas quis cum patre pupilloram vel 
adultorum exercuit, {1 capitales fuerunt, nec recon- 
ciliatio intervenit, 4 turela vel cura ſolent excuſare. 


$. 11. MH. de excnſ. tur. l. 6. H. 17. F. de ec. 


XVI. 


If there be a Law- Suit between the 16. raw- 
Minor and the Perſon whom they in- S, which 
tend to name Tutor, which calls in . 
queſtion the Mimor's Legitimacy, or 
claims a Right to all his Eſtatc, or a 
great part of it, the ſaid Perſon hall be 
excuſed from the Futorſhip. But Law- 

Suits of a ſmall conſequence will not 
ſerve to excule him *. | 


* Amplius autem abſolvitur 2 tutela cam queſtis- 
nem quis pupillo de ſtatu movet : cum videtur hoc 
non calumnia facere, ſed bona fide. 1.6.F.18. . 
de excuſ. Item er litem, quam cum pupil 
vel adulto tutor vel curator habet, excuſari non 
poteſt: niſi forte de omnibus bonis, vel heereditate 
comtrovetſia fit. F. 4. inft. de excuſ. twt. vel curat 
Propter litem quam quis cum pupillo habet, excu- 
fare ſe a tutela non poteſt, niſi forte de omnibus 
bonis aut plurima parte eorum controverſia fir. 
I. 21. F. col. 1.16. C. cod. Set tlie following Article, 
and the Remark upon it. 


Ee XVII. 

If the Minor happens to have a con- , Alan 
ſiderable Law-Suit againſt the Father or S be- 
Mother, Brothers, Siſters, or Nephews Teen the 5 
of the Berſon who is named to be his m_ 
Tutor, both Humanity, and the Inte- gf xm tis 
reſt of the Minor, do require, that the Tio. 
ſaid perſon be excuſed froth being Tu- 

For he ought not to be engaged 

in a Guardianſhip which will oblige him 

to go to Law with his neareſt Rela- 
tions: And the Minor ought to have a 


Tutor who may be under no tempta- 


tion to betray his Truſt®, _ 


> Humanitatis ac religionis ratio non permittit, 
ut adverſus ſorores, vel flos ſororis, actionum ne- 
cefſitates tutelæ occaſione ſuſcipias. Clam & ipſius 
etiarh pupilli, cui tutor datus es, aliud videatur 
exigete utilitas : ſcilicet' ut eum tutòrem potius 

1 habeat, 
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Nature of the yments, if be 
ſuch as ab run Nature 4 — 
an Exemption from the Office of Tutor, 
ſuch as an Embaſſy, the Command of an 
Army, or Garriſon, or on the particular 
Grant of the ſaid Privilege by ſome De- 
claration, or Edict c. 

* p,l. 6.5.1. & ſeq: F. de excuſ. It is to be 0b- 


ſerved, with reſpec to e Kind: Exemptions men- 
tioned in this Law, that m France, no Perſons are ex- 
empted from the of Dum, except they be entitled 


TIT | hs 4” 0 
19. Eccleſi- Eccleſiaſtical Perſons cannot be nam- 
e ed Tutors, or Curators. For the Holi- 
from being neſs of their Sacred Function obli 
Tutors, therm, that they may be the better be 
to attend the Duties of it, to diſengage 
| 2 r. all _ Cares: and 
exempts them from all Engagements to 
an Almini@tation of Temporal Con- 
cerns. Bur if a Clergyman be willi 
to take charge of the Education a 


Government of hans that are his 


Relations; it ſhall be lawful for him 
to accept of the Tutorſhip of them, 


that he _ take care of their Perſons, 
10 


and, oc nally likewiſe, of their E- 
ſtate, which has ſo neceſſary a con- 
nexion with their Perſons 4. : 


4 Generaliter ſancimus omnes viros reverendiſſi- 
mos, necnon Presbyteros, Diaconos & Subdiaconos 
— immunitatem ipſo jure omnes habere tutelz 
ſive teſtamentariæ, ſive e five dativæ: & 
non ſolum tutelæ eos eſſe , {ed etiam curæ 


non ſolùm pupillorum, & adultorum, ſed & furio- 


GH, & muti, & ſurdi, & aliarum perſonarum qui- 
bus tutores vel curatores à veteribus legibus dan- 
tur. J. 52. C. de Epiſc. & Cleric. Propter hoc ipſum 
beneficium eis indulgemus ut aliis omnibus dere- 
lictis, Dei omnipotentis miniſteriis inhæreant. 4. . 
Deo autem amabiles Epiſcopos ex nulla lege tu- 


tores, aut curatores cujuſcumque per ſonæ fieri per- 


- mittimus. Presbyteros autem, & Diaconos, & Sub- 
diaconos jure & lege cognationis tutelam, aut cu- 


„ 


123. C. 5. 


S. Book II. 


If he who is called to the Office of a 0 ue 
Tutor, has not an Eſtate ſufficient to q. ad 
bear the charges of it, if he can wi 
neither read nor write, or it he is not fg . 
induſtrious enough to his own Kc. « 

, or it his own Affairs demand 
his whole Time and Labour, he may be 


either excuſed from the Turtorſhip, or 


confirmed in it. according to the Quali- 


| 17 of the Perſons; the Nature of the 


ſtate, and the other circumſtances . 


* M li rit & ſtici interdum e cuſati hy 
prabent, ſecuidum epiſtolis divorum Hadrizni, & 


Antonini. Ejus qui ſe neget litteras ſcire excuſa- 


tio accipi non debet, fi modò non fit expers nego- 
tiorum. I. 6. f. 4. F de _ qui litteras ne- 


ſciunt eſſe excuſandos Divus Pius 3 Quam- 


vis & imperiti * 2 ad 2 
nem negotiorum ſufficere. 6. B. inf. ed. Pauper- 
tas ſane dat excuſationem, g? yy 4 


ri injuncto poſſit probare. Jacus ivorum fra- 


trum reſcripto continetur. J. 7. I. 40. F. 1. ed; $.6. 
inſt. cod. . n * , 
XXI. 


Alcho' he who has been named Tutor 1.117 Tw 
appeals from his Nomination, and that 7 wh +: 
he has a juſt Excuſe ; he ſhall neverthe- 


leß be bound as Tutor till he is d | 


a - till he 1 
_ of the Truſt : and he is obliged 1/:harg«d. 
to act proviſionally in the mean while | 
till his Appeal be determined t. | 
f Ipſo jure tutor eſt antequam excuſetur. I. 31. 
de excuſ. Tutor vel curator cujus injuſta appel- 
tio pronuntiata crit, cujuſve excuſdtio recepta non 
fit, ex quo accedere adminiſtrationem debuit, erit 
obligatus. I. 20. . de adm. & per. tur. Tutor da- 
tus adverſus ipſam creationem provocavit: hares 
ejus poſteà victus, præteriti temporis periculum 
it: quia non videtur levis culpa, contra 
is auctoritatem, mandatum tutelæ ofſicium de- 
trectare. |. 39. H. 6. cod. v. I. 16. C. de excuſ. tur. 


XXII. 


If he who had an Excuſc, has accept- 22. Af. 
ed of the Tutorſhip, or afted volunta- 2. of te 


U 


cuſe, he cannot be afterwards admitted Exc 


rily as Tutor before be gave in his Ex- 272 


to excuſe himſelfs. | 
* Tutores quos poſteaquim bona pupillorum ad- 


miniſtraverunt, a preſide provinciz, quaſi re inte- 


excuſari ſe impetraſſe aſſeveras, pericul 
— evitare minime poſſe, —— 6-4 
I. 2.C. ſi extor. vel cur. fal. alleg. exc. fit. l. 17. f. . 

F. de excuſe. 2 S391 
XXIII. 

If after that the Tutor has accepted 23. l 
of the Tutorſhip, he falls under ſome 22 
Incapacity, as if he becomes blind, Cn tm 
deaf, dumb, if he runs mad, or is ſeiz- minacion. 
ed with other Infirmities, which render 
him incapable of exerciſing the Office 
of Tutor, he ſhall be diſcharged from 
— | I 


i * 


Wo 
o 
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it: and another Tutor will 
his place®. | 

» Complura ſenatuſconſulta facta ſunt, ut in 
locum furioſi, & muti, & ſurdi tutoris, alii tuto- 


res dentur. I. pen. f. de txt. Poſt ſuſceptam tute- 
. aut furioſus, aut valetudi - 


8 poteſt. I. 40. F. de ec. 
XXIV. 
24. Privi- The e Privileges which one acquires 
lege a. after his Nomination to the Tutorſhip, on 
l ang), do not excuſe him from it. For they 
— are granted only to ex thoſe who 
are not as yet under any Engagement. 
Thus, he who has been prevented by 
his Nomination, before he acquired the 


Privilege, cannot plead his Privilege in 
order to be diſcharged". ws 


Tutor petitus, ante decreti diem, 6 aliquod 
privilegium quærit, recte petitionem inſtitutam ex- 


cludere non poterit. J. 2 de præ- 
„ EIN 


be named in 


XXV. 
27 4Ex- The Grounds of Excuſes which do 
cuſe hap- not from an Incapacity, and 
pening after which happen only after the Nomina- 
e tion of the Tutor; will not him 
io hi diſcharge from the Thus 


the Number of Children, which ſerve 


as an excuſe, or the Age of Seventy 
Years, being com 3 he has 
entred upon The Adeninifiratin of the 
* will not excuſe him from 
t 


' Oportet autem libexos vives eſſe, quando pa- 
tres tutores dantur. I. 2. C 4. . de exenſ. Exceſ- 
fiſſe autem oportet ſeptuaginta annos tempore illo 
quo creantur. d. U 2. 


XXVII. 


26. When It is not always a lawful Ground of 


the Tutor 
. of Excuſe for him who is named Tutor, 


have diffe. 1% not to be an Inhabitant of the Place 


ene Places where the Minor has his Abode. For it 
Con may happen, that in the Place where 
the Minor lives, there be no body ca- 
Rar! of named Tutor. And be- 
it * reaſonable and advanta- 
geous to the Minor, not to ſtand 
the diſtance between his Deen, and 4. 
that of his Tutor, provided it be not 
ſuch as to render the Adminiſtration too 
difficult, and too chargeable, either to 
the Minor, or Tutor. So that it is by 
the circumſtances, that ye ante} age 
of the regard that ought. to be had to 
the diſtance of their Dwe m. 


"—_— an ee — teſta- 
mento: quis tutores poſſit? Paulus reſpondlit, 
poſſe. I. 32. f. de iq tut. Qui in teſtamento dati ſunt 
tutdres, renuent, ſecundùm leges adminiſtrationem 
cum quæ in alia provincia ſunt poſſeſſionum. 
I. 10. f. 4. F de excuſat. Sed & hoc genus excuſfr- 


of 


of Conarors, Tit . 287 


tionis eſt, fi quis ſe dicit ibi domicilium non habe 
re, ubi ad tütelam datus eft. I. wh. C. alt tf. od, 
See the third Article of the firſt Section. 


XXVII. 


Ik he who is named Tutor has no +7. Sereral 
Ground of Excuſe which is of it ſelf 
ſufficient, ſuch as the Age of 222 4e 
Years compleat, or the Number of  « 
N that is — 4 — but that he 18%%/ 
, for Example, Sixty Years of Age, 

has two or * Children; theſe 
Excuſes, of which every one is inſuffi- 
cient by = ſelf, will not be ſufficient, 
when together, to procure him 
2 diſcharge — the Tutorſhip *. 


* Qui jura multa dicere, unum- 


poterit quorum 
＋ A Nor th pſum faris validum non eſt, an poſ- 
culart N puta ta quis an- 
— neque tres —_— 
quinque flies; ot alquod alied jus reminds 
bet, nimirum duas tutelae, & duos filios, & ſexa- 
1 aut alia quædam talia dicit, per 
auxilium nom prebertim. 


© TITLE u. 
N CURATORS. 


there are other Cauſes beſides tjage a: to 
the Infirmity of Age, which Ce. 
render Perſons ineapable of go- 
verning themſelves, and their 
Affairs; ſuch Perſons: who happen to be 
in that condition are put under the Con- 
duct of others, who are to them inſtead 
of Tutors, and who are called Curators. 
Fhus, Curators ane appointed 10 per- Curator of 
ſons that arc mad, and to thoſe who, ow cha: ©: 
becauſe of ſome Inſirmity, are incapable g * 
managing their own ſuch 
for — thoſe who are both 
deaf and dumb. _ 
Among Perſons incapable of govern- Curator of 
ing themſelves, we reckon Prodigals, Prod. 
o laviſh away their Eſtates in fooliſh 
and idle Expences. And the ſame rea- 
ſon which obliges the Publick to take 
the Management. of their Eſtates out of 
their h makes it neceſſary to give 
them Curators to look after their Con- 
cerns. 


Sometimes likewiſe a Curator is aſ- Curator to 


Amor 


* 
ſigned to a Minor who has a Tutor, % j,, , 
| when nue. 


* 


jou f * ey: "n 1 
D WY ay 
l * 21 * 
2 pe * 3 AS 2 Z 0 7 - 2 0 N Art. LES 9 
£ ; N > x 6 : 4 . IT 02266 9 wel 1 p 2 
r 2 2 a an 8 r Fu 65" /7 es» — res Lake one. 
wa, S „ 5 are OE OI OT” 8 r 3 : 2 - —_—_— 
- 5 2 7 £ WG - 2 3 4 2 8 * * uf 

FI. aha too dk A 7 — 5 s of b 


4 N 5 
5 4 . 1 : 1 ** . | | a 
C * $ * ky 
3 * | 5 C. * * 0 K 


3 ” 
A 
0 ! 0 * n „ 


wy 


_— RR 


APE Int, rp width WET oo 2 = > - 227 
3 SQ ö "ET 70 * 


% 1 2 1 
5 - _ . * 5 * » 
; 2 * 3 6 . a Wa hk ns bs ON | k-% 
> 
5 „ . 0 * 2 f . F i * 
* by. j 
N 1 N 8 41 8 


rn 
CT SAINT — 
2 3 
- ann 
e 8 2 2 MG 
WET 25 2 MF Ad <>" 
he 7”, _ 
Wy eB ah 15 gt 9. N 


rr % Of the ſeveral Sorts of Curators, 
. and of their Power. 


The CONTENTS. 


1. Curators of Mad Men. 
da Eſtate, an! 1. Ay + brig 1 * 5 
5 | watt | tring : s ought to. udiciall 
of it to any body; or in the caſe of an F< pg = 7 - 
Inheritance without Heirs, or which 4. The Son may be Curator to bis Father 
the Heirs have renounced: or if a Debt- or Mother, if they are mad. 
or relinquiſhes all his Eſtate to his Cre- When a Son, living under the Father's 
ditors. In all theſe Caſes, and others Furiſdiftion, is mad. 
of the like nature, where Goods are 6. The Huſband cannot be Curator of his 
without any Owner ; or without any Wife that is nad. | 
Perſon to look after them, Curators are 7. Madneſs with lucid Intervals. 
appointed to take care of them, and to Infirmities which require a Curator. 
pegs them for the uſe and benefit of . Curators of perſons who are declared 
hoſe who either have, or ſhall have, a Prodigals. | 
_ . Right tothem., 10. A Prodigal ought to be proved ſuch. 
The ubje Al theſe kind of Curators being 11. The Son cannot be Curator to bis Fa- 
oy with the Goods and Affairs ther, who is @ Prodigal. 
that are committed to their cure, and 12. Duration of the Curatorſbip of a Pro- 
ſome of them likewiſe with the care of digal. 0 
Perſons, ſuch as the Curators of thoſe Curator to the Effects of one that is 
who are mad; their Truſt is of the abſent. - 4 * 
ſame Na and ſubject to the ſame 14. Curator to 4 Child that is yet un- 
Rules with that of Tutors, in what re- born. 5 
lates to their Engagements, the Reaſons 15. 4 Curator to a Succeſſion. — 
that may ſerve to excuſe them from the Curator to Goods relinquiſbed by a 
Office, and all other things. that, are Debtor to his Creditors. 
common to both Offices. So that we 17. 4 Creditor may be Curator to the 
muſt add to this Title, the Rules of the Goods of bis Debtor... 
\ 4 Oll Title which may be applied 18. Power of Curators, 
Another We do not place among the Num- T | 
g ber of Curators that are'to be treated of | Ix — 
4 me be. nder this Title, thoſe who arc named Nd Men being incapable of go- g 
lng rochiz in Criminal Proſecutions in certain caſes Pros, gator ons, OO 
place. againſt the Memory of Perſons who are altho they be of Age, Curators are ap- 
proſecuted after thei coach , fuck I pointed to take care of themi. 
- » thoſe who have 1 in a „ Mente capti ia ; ſupereſſe 
and who have made away with them- poſſunt, oe. 1 — 2 * aut. de ! 
ſelves. FR 8 * Bom © "I 1 r ep n W 
rators: is of another kind to | curatione ſunt. F. 3. eod. l. 1. C. de cur. 
the Matter of Crimes, Which dow noe. e 


3 . nium, ſed & corpus, ac ſalus furioſi. 
come in in this place. ; IF a= th SES ante” | 


i 


II. 

A Curator is not aſſigned to any one 2. e « 
as a Madman, unleſs he has 2 the Miner © 
Age of Majority. For if a Minor be 
in a ſtate of it is ſufficient, 
and likewiſe more decent toappoint him 
a Curator on account of his Minority, 
rather than becauſe of his Madneſs; at 
leaſt till he arrive at the Years of Ma- 


jority b. | 6 
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may be Cu- his Mother, w 


proved. 


F bis Wife 


f Cunarors Tit. 2. Sed. t. 


7 8 


E . KG 1 . Ds gr. 
curnorem ei +. ene Pure wh el ut — 
* » dal m, 


- 1 


8 


The Madneſs of a Perſon of full A 
ht to be proved Judicially, in 

© bh having a Curator afhgned him. 
For befides that it is pa by the Au- 
thority of Juſtice that a Curator can be 
- appointed, it may ſometimes ufer, 
| he 6 Perſon may counterfeit hi to 
1 * 5d 
others, out of. may repreſent 
him to be mad, without any ground. 

© Obſervare prætorem oportebit. ne cui temers 
citra cauſa tionem | „ curatorem 


2 
4. The S The Jon way” be 


2 The 

Madneſs 
ought to be 
indicrally 


is mad 
mafia Father, in the ſame caſe . 


or Mother, « Furioſz matris curatio ad filium pertinet. Pic- 
if they are ts enim parentibus, etli inæqualis eſt eorum po- 
mad. tteſtas, zqua debebitur. I. 4. F. 4 aw. for. Extat 
divi Pi reſcriptum, filio potius curationem per- 

mittendam in patre furioſo, ſi am s fit. J. 1. 


in fine f. cod. Nec dubitabit (Proconſul) filium 
quoque patri curatotem dari. 1. 2. 8 


V. | 
5. Whena If a Son, who is {till under his Fa- 
Son, lrving ther's Juriſdiction, falls into a ſtate of 
ander the Madneſs, no Curator is aſſi him, 
. becauſe his Father is naturally charged 
2. Haas with the Government of his Perſon, 
and the Adminiſtration of his Eſtate e. 


| © * Clu furioſus quem morbus detinet 
in facris parentis ſui conſtitutus eſt, indubitate 
curatorem habere non poteſt. ia fufficit ei ad 
ionem rerum quæ ex peculio, vel 
iter ad eum pervenerunt, & vel ante furorem ei 
acquiſitæ ſunt, vel in furore obveniunt, vel in his 
quorum proprietas ei tantummodò competit, pa- 
terna verecundia. Quis enim talis lu extra- 
neus inveniatur, ut vincat paternum? Vel cui alii 
credendum eſt res liberorum parenti- 
bus derelictis. 17 C. de cur. fur. Sce the tenth 
Article of the firſt Section of Tutors. | 
VL. 
6.The Huſ- In the caſes where it may be neceſſa- 
bandcamot ry to name a Curator to a married Wo- 
be Curator man, or to her who is contracted in 


Marriage, whether it be on account of 
Mad or for other Cauſes, neither 


as allo to his 


that is mad. 


the Huſband f, nor the Perſon with 
8, can be named 


whom ſhe is contracted 
Curators. 


Vor. I. 


onera eiviha 


named Curator to 


_ F Maritus, etfi rebus Wtoris fue debet affetio- 
nem, tamen curator ei creari non poteſt. I. 3. Cod. 
i dre br. n 
i non oportet. K 14. FA. . F. ry. let. 
* | | 
A J. 1. 


* 


We 
＋ 


* 


1 


5 VII. 

The Curator of a Perſon whoſe Mad - 
nefs comes and gocs by Intervals, does 
not Exerciſe his ion but during the 
Fit of Madaeſs, and ceafes to 1 
it in the lucid Int 


ſon's reaſon is fully re-eſtabliſhed z but 


the Office of this Curator laſts during 


the Life of the Perſon that is mad, to 
avoid the trouble of naming a Curator 
at every new Fit of Madneſs b. 


Þ Manete (curatorem fancimus) donec talis furĩ - 


ofus vivit: quia non eſt penè tempus in quo hu- 
juſmodi * — a fed per inter valla quo 

fectiſſima ſunt nihil curatorem : fed ip- 
um poſſe furioſum dum ſapit & hareditatem adire, 
& omnia alia facere, quæ ſanis hominibus compe- 
rant, Sin autem furor ſtimulis ſuis eum gccende- 
rit, curatorem in contractu ſuo — no- 
men quidem curatoris in omne tempus , et- 
fectum autem quoties morbus redierit. Ne cre- 
bra, vel quaſi ludibriofa fiat curatoris creatio, & 
frequenter tam naſcatur quam deſimere videatur, 
J. 6. C. de curat. fur. | 


TEL. .. 


Curators are given to all Perſons, 


who by reaſon of ſome Infirmity, are 


incapable of the Adminiſtration of their 7epere 4 
Eſtates and Affairs; ſuch as one who is 
deaf and dumb; and all thoſe who by 
other the like Infirmities are brought 


under the like Incapacity i. 


| Sed & aliis dabit proconſul curatorem qui rebus 
ſuis ſupereſſe non poſſunt. l. 2. F. de cut. fur. 
Surdis & mutis, & qui perpetuo morbo laborant, 
* rebus ſuis ſupereſſe don poſſunt, curatores 

di ſunt. F. 4. mft. 4 curat. Quibus curatores 
quali debilibus, vel prodigis dantur, vel ſurdo mu- 
to, vel fatuo. J. 80 in fine. I. 20. J. 21. F. de web. 
auth, jud. poſfid. His qui in ea cauſa ſunt, ut ſu- 
— rebus ſuis non poſſint, dare curatorem, pro- 
conſulem oportebit. I. 12. . de tut. & curat. dat. 


P p IX. Thoſe 


ervals, when the Per- 
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8. Inform: - 
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dem ab initio introductum eſt, fole : ; 
fi talem hominem invenerint, qui neque 


10. APr- The Interdiction of a Prodigal can- 
digal ought not be decreed, and a Curator aſſigned 
%o him, till after chat his bad Conduct 


ſhall have been proved ®. And he 
whom his Father ſhall have declared a 
Prodigal in his Will, is preſumed to be 
ſuch®; unleſs it ſhould appear by the 
circumſtances that no regard ought to 
be had to ſuch a Declaration. 


Si talem hominem invenerint. J. 1. . de car. 


* Per omnia judicium teſtatoris ſequendum eſt, 

ne quem pater vero conſilio prodigum credidit, 
eum magiſtratus pro aliquod forte ſuum viti- 
um, idoneum putaverit. I. 16. F. wit. c. 


XI. 


11. %᷑ (The Son cannot be named Curator 
Son cannot to his Father, who is declared a Prodi- 
„eu ga, altho' he may be Curator to his 
to bus F. 


ther who is Father who is mad o. 

„.. * Curatio autem ejus cui bonis interdicitur, fi- 
| lio negabatur permittenda. J. 1. §. 1. F. de curat. 
- +; 

12, Dura- The Office of a Curator to a Prodi- 
tion of the gal, is not at an end till the Interdiction 


Curator ſhip ici p. 

F Judicially taken off 

gal. r Tamdin erunt ambo in curatione, quamdid 
vel furioſus ſanitatem, vel ille ſanos mores recepe- 
FOR: 8 


ö 


A 
I 


out Hei 


Will, or that he who had a Right to 


while to intermeddle, it ſhould be found 


. 
* 


long ab- 13.Curator 


a7 
171 


g 
+ 


j 
1 


FH 
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If a Widow happens to be 5 with 14. C- 


8 ror to 4 


look after the Rights of the Child that 


may Bf born, and to take care of the 
gs which are to be his as ſoon as he 
is born r. 


Ventri tutor a magiſtratibus populi Romani 
dari non poteſt, curator poteſt. 1. 20. . de tut. G 
curat. dat. Bonorum ventris nomine curatorem 
dari oportet. J. 8. f. de curat. fur. I. 24. F. de reb. 
auct. jud. V. tit. de ventre in poſſ. mit. & curat. jus. 
l. 1. 6. 17. & 18. od. 

If there were other Children, and it were neceſſary 
only to have one Turorſpip for them all, the ſame Tutor 


TC Gr > en IO 


XV. 


If a Succeſhon happens to be with- 15. 4 Cu. 
eirs, or Executors, as if the de- rater 10 4 
ceaſed left behind him no Relations, nor Su 
inſtituted any perſon his Executor by 


ſucceed had renounced the Succeſſion, 
or were abſent, or that during the time 
he was deliberating about accepting the 
Succeſſion, and refuſed in 3 mean 


neceſſary to appoint ſome perſon to look 
after the Affairs, and to take care of the 


Goods; a Curator, in this caſe, is _ 
= 00G 


_— 
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156. Ca- When A Oker. reli 2175 his Ef 
ts 1oGoods focts to his Creditors, t Fi ay 5 
1 a Gurgtor to be pen 


wm poof by their own 'N . do nk the Airoftion 
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= Gres Tie 2. Seck. 29, 
64 ro the Suceeſian, who is to exerciſc * 


br e TD _ 17 


Nr Sh CT. Il 


1 Wee of the Eng Eng . ementr of C Curators. 


The ha 88 


ath and Adminiſtration of Curators. 
tfertite BeFewter Tutor and Cura- 


1. 

1 90 

ee 7074. 

2 Eren of Curaters, 


I. 
T7 LL theſe forts of Prince! of 1. 4 


which mention has been made in A4. 


wo care totegoing Section, are "bound; pap. xo 
of them*, or they may name ſwme af the ſame manner us Tutors, to take an,,,,,, 
OatHKaichfully to diſcharge their Truſt, ; 


= a 1 . how Ch _ o ke 
8 __comiifurted' to t to take 
hoc jure utimur, 
2 * . the ſame” care of every . 


„ " creditorurd. 70 Their Adinihifttation,” its ee 0 arc 
. 2. & roto tit. 3 See the bound to ds in relation to theirs*. 6 


eee i- Gero findiis Evangeliis edicat omnia ſe 
XVII. | reQe, & cum utilitate furiob gere: & neque præter- 
mittere ca que utilia furioſo eſſe puraverit, 8 


e eee 


A ds relinquiſhed. by 2 —_ or to . far New 92 


vatione 


be Oura- „ his 2 ais Death, one of & pro jurcjurando, & pro inventario, & fati{da- 


for fo N ro Fione, & h rerum cumatoris modis omni- 


7 9 5 108 oy 1755 wr gi 015 h is River Ko whereas ſome Curators are appointed 


ors, 


„ Nec omnimodd 66," FIR oportet eſſe eum S —— 
ui curator. canſtitultur, fed — & non credi · 5 4 quam paterfamilias rebus ſais ex bona 


cores. J. dt $i diù in- 
— 6 Seer, neon fr, cd con pravere dedet I. 33. . de admin. & per. tur. 


deri. 3 — 1 Article of the following ion. "ba the twelfth 
FJD 8 de Artie of this Seton: and the 


2 


II. 


There is almoſt no other difference : Bf 
between the Engagements of . Curators reve 


+ 


are 


12 7 


2 22 For i ahiffafp and Tutors, except that Tutors are _ 
Crratirs, Grediter? are not wanted, 'becanſt that named both for ay and for the E- Ce 


08 
: would be 2 e 12 ® ſtate belonging to the ſaid Perſons, and 
Wau That their A irfftation never laſts 
XVINL MM than till the Majority of the 
i 1. Perſons committed to their Charge; 


en them, 
eye thing he for Goods, and the Duration of 


and, they, have a right 9 RY 
on = Office oath not limited to any time 
ie eee c8trintcs, or end,” acoording as 
per eum, e6ſve qui ita creatus, creative dc Cauſe which has given occafion- to 


PS. att, facta, ue ſunt, rata . at; b. 
eiſque àctibties, U n dch uriler comperuit.” 1. 2. "Their R wear arent or ceaſos 


8. 1. ff. de curat. bon, Sando. Sce the third ed Ace ln pauciſſimis diſtant curatores 4 4 tutoribus. 


of che ſecond Section? 4.13. ff. de excuſ. See the preceding Section. 
| 4M, III. 


Tbe Rules which have been explain- 3. P- 
ed in the Title of Tutors, and which 7" * 
may agree to the Functions and En- 

P p 2 gagements 


Cmnutes,. 


The CIVI 


kagements of C 


ought to be 


that they cannot take Af 
Rights, or Debts, againſt thoſe whoſe 
Curators. they are: that their Eſtates 
ed from the Day of their 
Nomination, for the Sums for which 
they ſhall be found to be accountable: 
that the 


are 


the Eſtate of thoſe committed to their 
Charge, without obſerving the Forma- 
lities preſcribed by Law. And ſo it is 
with reſpect to the other Rules, where 
the Diſpoſitions and Motives of the ſaid 
Rules may have any rclation to the Of- 
fice of Curators c. -a—_—_ 


Et hec dicimus in omni curatore, in quibus 

owning curas aliquorum introducunt leges, prodi- 

m forte, aut furioſorum, aut amentium, aut 

g quid aliud jam lex dixit, aut fi quid inopinabile 

natura admvenerit. Novel. 72. r. 5. in ne. Hipo- 

rae rerum wow. 97 modis omitibus adhibenda. 

1.7.4.6. F de cr far. Si prædia minoris viginti 

quinque oy diſtrahi deſiderentur, cauſa _— 

Pra es provinciz debet id permittere. Idem ſer- 

vari et etſi furioſi, vel prodigi, vel cujuſcum- 

terius prædia curatores velint diſtrabere. I. 11. 

| 74 yeb, cor. qui ſub, u. See in the Title of Tu- 
tors, the Rules Which may agree to Curators. 


SECT: III. : as 
f 2bejt 
whom C 


wrators are aſ/ipned. 55 


The CONTENTS. 
1. Action of Curators appointed to Per- 


ſons. t 
Action of Curators appointed to Goods. 


n 


* * 


an abſent" perſon. 
Attion of a Curator whoſe charge is 


at an end. | | 
E fee of the Action which! Curators 
AVE. Si Y 


. 


Mor tgage which Curators have for 
their Security. H 1 0 


. 


9 


Curators 


wr or Perſons, and for. the Goods 
| * " belonging to the ſaid Perſons, have their 
Action for recovering what ſhall be due 

to them, and for indemnifying them for 
all that they ſhall have well tranſacted, 
and for the other conſequences of their 
Adminiſtration; either againſt the Per- 
ſons themſelves to whom they have been 
OQurators, if they are capable of audit- 
ing their Accounts, or againſt their 
Heirs, and Executors, or other Perfons 


1 L AW, Se. Box II. 


applied to them. As, for Exam apes 


hey cannot alienate any part of 


the Goods ſhall 


Action of a Curator to the Goods of 


for what he has acted 


* 8 on — on 
to whom the ſaid Accompt ought: to be 
3 B . $i { 81 
* 


. * Sed ei curator gt vel furioli, vel prodigh, d. 
cendum eſt etiam his contrarium d 2 
ſententia fuit Sabini, exiſtimantis, cxteris —.— 
curatoribus, ex iiſdem cauſis dandum contrarium 
judicium. I 1. $. 2. F. de cone, Tut. & wt. ad. 


The Curators whoſe Adminiſtration 2. A of 
relates only ro Goods, and not to Per- Cao 
ſons, have their Action againſt the Per- ,“ 
ſons who are intereſted in the Preſervas © 
tion of the ſaid Goods: as for Inſtance, 
N the Perſons who ſhall be declar- 

Heirs to a Succeſſion that hath lain 
vacant for ſome time, and againſt the 


Creditors of Goods that are relinquiſhed 


by the Owner b. 


>. Quze per eum, e6ſve, qui ita creatus, creative 
eſſent, acta, facta, geſtaque ſunt, rata habebuntur. 
Eiſque actiones, & m eos utiles competunt. L. 2. 


9. 1. de cur. bon, d. 


N 1 5 


The Curator appointed to look after 3. A/, 
the Goods of an abſent Perſon, hath « Ca 
his Action againſt the ſaid Perſon when g. 
he returns, or againſt thoſe to whom fg, 

ong, and that with | 
much more reaſon than he who of his 
own accord takes upon him the Care of 
the Goods of an abſent Perſons. 


de the ſecond Article of this dhe. Cum quis 


— entis geſſerit. ultrò citroque inter eos 
naſcuntur 


actiones. Inſf. de ol. que quaſi ex cuntr. 
I. 5. de ol. & ad. See the Section of 
thoſe who manage the Affairs of others. 


If a Curator — acted, another 4. Acion of 
be named in his ſtead, whether it be 2 Curator. 
that the former ceaſes to be Curator %% 
becauſe of his excuſing himſelf, or for my 
other Reaſons, he CAE his Actiqn 

uinſt the Per- 

ſons intereſted in the Affairs that have 

been committed to his Adminiſtration, 


and whom his Nomination has put un- 


der an Engagement to him: and he 


1. Aden NH E Curators which are p ed may likewiſe bring his Action againſt 


the Curator who 1s named in his room, 
who will intimate it to the perſons con- 


| cerned d. 


a This is a Conſequence of the foregoing Articles. 
IF 13 . Ie a V. £ 2 


By this Action the Curators recover 5. xj:4f 
all that they have reaſonably laid out of the Adlon 
their own, with the Intereſt of the which Cr 


Money which Or have advanced, ir rators have. 


they have advanced any; and what m7 
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1120 © of SYNDICKS, 


& 


be due to them on the Score of Salary 
for their Adminiſtration. And they 
rocure a Ratification of what they 
haps tranſacted honeſtly and well e. 
* See che firſt, ſecond, third and fifth Articles of the 
#fth Sales e F De. of id 


a e I 


6. Mort= The Curators of Mad Men, of thoſe 
gagy which labouring under any Infirmity, of Pro- 


Curators 


haze for digals, and abſent Perſons, have their 


their Secu- on all the Eſtate belongin 
riy, td the Perl ons to whom they . 
Curators. And the Curators to vacant 
Succeſſions, and other Eſtates, have their 
Mortgage on the Eſtates that have been 
committed to their Adminiſtration. 
And all theſe Curators have likewiſe 
their Privilege and Preference on the 
Goods which they have recovered, or 
preſerved, for the Money which they 
have laid out to that end; as, for Ex- 
ample, for the Charges of a Law- Suit 
for, recovering a Debt, or for the 


Charges of repairing a Houſe, or other 


Tenement f. 


f See the faxth and ſeventh Articles of the fifth Sce- 
tion of Tutors, and the twenty fifth Article of the fifth 
Section of Pawns and Mortgages. | 


OATS 620 0720 620 © EN 0330 0279 0779 
TITLE m. 


L SYNDICKS, DIREC- 

TORS, and other Admini- 

. ſtrators of Companies and 
Corporations, | 


of cm. [ANN E bave ſeen in the Title of Per- 
munities. F ſons, that there are Communi- 
1 ties and Corporations, Eccleſi- 
of the Per- altical and Secular, ſuch as Chapters, 
ſons appom- Religious Houſes, Corporations, and 
ed to have Communities of Towns, Univerſities, 
- . 4 Companies of Trades, and others of 
Aﬀairs, the like nature: and that theſe Com- 
munities are conſidered as holding the 

"ee of Perſons. For as particular 

Perſons have their Rights, their Pri- 
vileges, their Eſtates, their Affairs, their 
Burdens; ſo theſe Communities have 
likewiſe theirs: But with this difference 

among others, that whereas every par- 

ticular Perſon is Maſter of what belongs 

to him and diſpoſes of it ſolely . 


ing to his own will and pleaſure, if 


there be no obſtacle in the way, ſuch as 
a Minority, or ſome other Incapacity; 


— 


. Tat: 3. 

each of the particular Perſons who 
com thoſe Communities, not the 
whole Body together, have not that 
Right: nor can they diſpoſe in the 
fame manner of what belongs to the 
Community. Thus, they cannot ali- 
enate their Eſtate, except for juſt Cau- 
ſes, and according to the Formalities 
preſcribed by Law. Which is tounded 
upon this, that thoſe Communities be- 
ing erected, whether they belong to 
the Church, or State, with a view 
of promoting thereby the Pub- 
lick „ Which requires that they 
ſhould always ſubſiſt ; it is neceſſary, 
that they ſhould not be at Liberty to 
alicnate their Eſtates without juſt Cauſe, 
that they may be able always to main- 
tain and ſupport themſelves, and that 
they may not have it in their gs to 
ruin this Foundation, which makes 


them to ſubſiſt for the Publick Good. 


It is a neceſſary Conſequence of theſe 


ſeveral Eſtabliſhments of Communities 


both in Church and State, that for the 
Management of their Affairs, for the 
Preſervation and Adminiſtration of their 
Eſtates and Rights, they may appoint 
Perſons to take care of them. And 
theſe Perſons are called by different 
Names, ſuch as Mayors, Sheriffs, Al- 
dermen in Towns, Governors, Syndicks, 
Directors, Adminiſtrators, or by other 
Names, in the other Corporations. 
And there is formed between thoſe Per- 


ſons, and the Corporations who name 
them, a mutual Engagement without 
any C 


Covenant ; for ſuch Nominations 
are often made without the previous 
conſent of the Perſons who are choſen. 


Thus, this kind of Engagement being 77, /,6je# 
formed without a Covenant, it is one of Matter of 
the Matters to be treated of in this % Title. 
Book, and ſhall be the Subject Matter 


of this Title. 


We muſt not confound this Engage” | 


ment with that which is forme 
tween ſuch Corporations, or Commu- 


o 


nities, and thoſe whom they appoint 


their Proctors or Agents, in any Buſi- 

| neſs , for this Engagement is made by 
Covenant, and is comprehended in the 
Matter of the Title of Proxies. 


We ſhall not ſpeak here of the other 
Matters which may relate to Commu- 


nities, ſuch as their Uſe, their Origin, 


the Manner in which they are formed, 
their Rights, their Privileges, and the 
reſt ; for theſe Matters do not belong 
to this place, but are a part of the 
Publick Law, of which mention has 


been made in the fourteenth Chapter of 


the Treatiſe of Laws, numb. 27. But 
| 5 | the 
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ann ene O04 en 
1. Ce Fs, an other Directors. 
2. Byrwhim they art named. 
4 tn what manner. then are named. 
4. The Fenſan aubo is namedy it geckaned * 
uin computing the Nemberafthe Votes. 
. The Power of him who is named. 
6. Daretion 6 this Power. 
$2 | 
6'& ab „ os. 6b 
T Su 
ion; have 
| (rom G, their 
Diretor1.*\Go868, their Ain Mt 0 145 Mem- 


® Hers not — ifure to attend at the 
*ſame time the incſs-of the Commu- 


©-nity,” they point Perſons, to take 
ce of Z ue ue are called Syndicks, 
or * ſome 228 Names *. 
Quibet va 8 Dm ein n. * 

# END ſive cujuſque akerius .corum nomine, 
fo Hum Eſt, uc exe lum Cm Regal , habere.res 

uns; Meim ictorem five * 
Syndicum per quem, 9 —— in Republica, 
dommuziter / agi, fierique. oporteat, agatur, fiat. 
* $ 1. ff. quod cui * nom. 


2 5 


18. "vob "1 why JF bas 9:1 


2. By whadd! the Syndicks.ad.other-PireQors of 


they are the: Affairs of Companies and ( po- 


EA. 
5 
* 4 


I EIN 


quod ſcribed to 


& Boon tt. 
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Secundum locorum conſuetudinem. £6, Ci. in f. 
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| ak ack Gorham 2 
„ made by ity of 70 

oices, when thoſe who have k Ri 
to Vote are aſſembled in the —_ 
and. in the number preſcribed by the 
Rules or Cuſtom df the Com 
48 if it be neceſſary. that there ſhould b 
— ce wet => 
mon, or a certiin 
rl 2 Ne — , d to 
in the Nom To 
1 the Formalities which ar 
them <. 


—4.— t, aut am 
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To make up i; On of 7orers 4. The fer- 


that is x Cominations, ſen who is 
we 115 reckon the fert Perſon Who is nam- 9-6, 8 
ed, if he was of the Number of thoſe en, agate 
who aſſiſted at the Nominatibn d. the Num- 
, Or Lo 


2 — . 
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Wh 


ole nl been thus \ legally, The 
3 have the Power of exer- Power f 
ciſing the Functions which are com- him who is 
mitted to them; and that accordin named. 
the deen o or Bounds, 'That are 
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named. erations, arg - named by — 8 of 3 ' The, Powe? of thoſe” g Gels, And es 


thoſe Communities, un wa parti-- 
..cular Law hath orherwiſe (provided 
the Choice of the ſaid P 


8 the Gorporation bea ſuch, that . cafe IR Nat 
bare Members of it cannat meet dage- n. 


4 re. in the Die pn of. the common e him I 


Affairs they chuſe ra cert 


op with their of this Pow- 
Gee penn they "te And it *. 
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ons, &c. Tit. 3. Sect. 2, 3. 


of their Offices: And thoſe of a Syn- 


2 or other 922 and Director 
of a Chapter, or other Corporation, b 
the Power, and F KN Which 3 
LA ae them. And in general, all 

verſcers and Adminiſtrators have the 
Functions proper to their Offices, ac- 
cording as they are either ſettled by the 
Rules and Uſage of the Society, or par- 
ticularly committed to them by hel 
who name theme. 
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Of the Engagements of Syndicks, 
and other Directors. 


Nie CONTENTS. 
1. The Care of Syndicks, and Direfors. 
2. Their Engagements. V Actor ipſe procuratoris partibus fungitur. J. 6. 


. Other Engagements. . 3. f. quod . Diligenter fines mandati cuſ- 
3 N S | LE 2 rocked ſunt. J. . F mand. Pecuniam publicam 
| L tractare, ſive 


; | | andam decernere. J. 2, f. 1. F. ad 
| . en Lf 2 
e. 2 e to have & . Ti. f. de adn. re. ad cn. * 5 
ant e Direction of their Affair, are bbb. 
liged 4 the ſame n - . 
as Factors or Agents. And they are an. . 
ren 5 only . . SECT. I 
igence, which they 1 | = 
tr of, — alſo for all Faults that are Of the Engagements of Corporati- 
ons and Communities, who com- 
mit the Adminiſtration of their 


contrary to the Care required of them *. 
* Actor iſte procuratoris partibus fungitur. 

3. F A Fairs to Syndicks, Direclors, or 

others. 
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of the third Section of Proxies. : 

This Obligation hath not its effect againſt the Supe- 
riors, and Procurators of Convents; who are Perſons 
civilly dead, againſt whom the Community hath not this 
Recourſe. IT | 


2. TheirEn- The Syndicks, and other Directors, 
gazements. who undertake an Affair by order of 
the Community which has named them, 

are obliged to take care of all the con- 
ſequences of it. Thus, he who is or- 

dered to commence a Law-Suit, is 

bound to proſecute it in all its conſe- 

uences, during the continuance of his 
dminiſtration. And in general, he is | 

obliged to anſwer for his Conduct, to I. 


thoſe who have employed him, and to HE Corporations and Communi- 1. zugaze- 
ſhew his Warrant and Authority to ties which have named Syndicks, mow fore" 
thoſe whom he ſues, or with whom he op other Directors, for the Adminiſtra- * wbt 
treats, and to procure from the Com. tion of their Affairs, are bound to rati-* 9%” 


405 < es | dicks, or 
wang! a «us WK of what he ſhall fy what they have well tranſacted, pur- pireger, 


| | luant to their Power, For ſeeing all 4. 
> Actor univerſitatis ſi agat, compellitur etam the Members of the Community cannot 118 
defendere. 1.6. F. 3. F. quod cui. wn. nom. Si de act in a Body together, nor even know 8 4 
decreto dubitetur, puto interponendam & de rato all of them the Concerns of the Com- | | ' 
cautionem. 4. f. z. | munity, it is preſumed that they know 
| as much of their Affairs, as the Perſon 
does whom they have intruſted with 
the Management of them : That what- 


The CONTENTS. 

1. Engagement to ratify what their Syn- 
dicks, or Directors, do. | 

2. Engagement to allow the Expences. 

3. Bounds of the Engagements of Com- 

munities. 

4. How Directors or Adminiſtrators of 
Communities may be bound in their 
own Names. | | 

ſ. The Engagement of a Community is 
> divided among all the Mem- 
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III. 
The other Engagements of theſe Syn- 
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2. Other 
Engage- 


— — 


dicks, and Directors, are pointed out to em 
by the Functions which are commit- 
ted to them, and by the Power which 
is 3 them. Thus, thoſe of Mayors 
and Sheriffs are regulated by the nature 


the Community, provided it be within 


ever comes to his Knowledge, comes 


likewiſe to theirs: And that what he 
does, or what is tranſacted with him, 
is tranſacted with all the Members of 


the 
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the W of the Power Were 2 
have given ine. PW 
* Sicut mine act 


dit, its & adv 


q The Community is obliged + 

220 the Perſon whom they have an 
E tuted their Syndick, or Director, the 
e, reaſonable Charges which he has been 


— 3 7. 


no ht ROAR 


Bounds Communities are not bound by the 
the En: aft of the Perſon to whom they have 
"mm. Committed the Direction of their Af 


3: 
of 


Ao: fairs, except within the limits of the 


Engagements which they are impower- 
1 and e they 
are 1 to the Community. 
Thus, for 

has given power to borrow Mo 

it will not he obliged except for ſuch 
Sums as have been uſefully imployed 
for its behoof<1, or if it 6 14 a 
power to (ell, the Sale will not ſubſiſt, 


except where it has been made for a ne- 


ceſſary Cauſe, and where the Formali- 
ties ef in ſuch ſorts of Sales have 
been obſerved d. 


Civitas mutui datione obligari Noel. ſi ad uti- 
litatem ejus pecuniz verſe ſunt, I. 27. F. de reb. 
wed. J. 11. F. de pig 


. 8 cleſ Nov. . c. 1. Nov. 
120, See the following Article. 


IV. 


N If a Community be diſcharged from 
retters, or the Engagement contracted by the Per- 
N ſon whom it has intruſted with the Ad- 
A miniſtration of its Affairs, we are to 
ties, maybe judge by the Circumſtances, if the ſaid 
bond in Adminiſtrator ought in his own Perſon 
ther enn to make good the Engagement to thoſe 
TI yu _ treated. with him. Thus, for 
8 e, if the Magiſtrates of a Town 

— rrowed Money to pay their 


Debts, or to be laid out to ſome over” 


Uſe, for the benefit of the Co 

tion, and the Creditor truſts the oney 

with 2 that they may pay the 
Debts, or lay it out to the other Uſe 


ney have failed to imploy this Mo- 
r 


the — of the — 


if they have ated 


xample, if a Community 
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they muſt anſwer for it in their own 


8 on the contrary, if 
Deny. Apa Adminiſtrator of a 


to 
a. Purchaſer who nr na © 
ee dene Onder of the Commu- 
* * the os Fave to ſell, 
the Salc 


8 Qui — by the 1 in 
ar hot T0 ower _ 
„ 4 80 SET Te afterwards the 
3 be 3 for hav- 

ing been made without Neceſſity, and 
without obſerving the uſual — 
the ſaid Director, or Adminiſtrator, 
* not be bound to 1 the Sale 

us in general, | or Admi- 
An e who treat for Communities, 
arc bound for what is their own parti- - 
cular fact and deed, to gd who have 
truſted to their 1 but are not 
bound for the deed o e Community, 
1 in conformity 
to the Power which it gave theme. 


* Civitas motui datione obligari 1 
litatem ejus pecuniz verſz ſunt. — in ipſi ſoli 
CCC J. 27. . 


the 
1 and the Remark om the — 


V. 
The Engagement of a Co orporaton,; The En- 
or Community, is not divided among gage 
the Perſons who compoſe it, ſo as to © © 


become the ment of one fi 
of the Members in particular: WIE of 


is only the Community, that is bound che Mem 


by the decd of the Perſon to whom it .. 
64 committed the Adminiſtration of its 
Affairs. And as the particular Mem- 
bers do not enter, in their own Names, 
into the Obligation contracted by the 
Community, unleſs they enga 5 them- 
ſelves cxpreſfily ; ſo hap - 

themſelves. to Communities, 90 not 
that engage themſelves to every one of 
the Members of the ſaid Communitics 

in particular f. 


f Si municipes, vel PRE univerſitas ad agendum 
det actorem, non erit dicendum, quad a pluribus 
datum, fic haberi : hic cnim pro ablica, vel 
Univerſitate intervenit, non mg . 2. F. 
= cup. un. nom. Si quid Univerſi 2. 

gulis non debetur: nec 4 3 debet Univerſitas 


ſinguli debent. J. 7. H. 1. cod. 


n 


TITLE 


The Su 
1 Title 


1 150K after their Eſtates, and 


And the Romas Laws invite all 


dyec laid out to advan 
32 of Office, and the 


fi who mane . Hel Sa. 


ee N eve 
11 TL E w. 


of wy who mage the * TP 


1 
1 


; 
4 


Sade! — — and 


to whom the conjuncture of A 
afforded an opportutity of op 


A 
7 


Perſons to this 
who take care of t 
Perſons, an Aſſurance that * * 
ſhall have reaſonably acted, ſhall be 
farmed, and that they ſhall be reimburſ- 
ed the Monies — they ſhall have 
It is this kind 


15 


tis 


ing from it, that the R 


which is 
of an Affair, and the 
care of it * his knowled 


Thus this kind 
* Place. 


eſt invicem eos obli- 
Idque utiitatis cauſa 


8 bits feſtinatione 


, nulli demandati ſuorum admi- 


nfo ſent, deſcrerentur 
Quæ 1 curaturus eſſet, ſi de eo 


quod q uis impendiſſet, nullam habiturus eſſet actio- 


nem. 7 — de obl. ex contr. u. . 
22 *. 5. F. 


It is to be obſerved 45 to this Title, 
that there is this difference, among o- 


rhers, between the Adminiſtration of 


Tutors and Curators, and that of Per- 
ſons who manage the Affairs of others 
without their know z that whereas 
Tutors and Curators, 
confirmed by Authority 


of Juſtice, have 


their Mortgage on ved whole Eſtate of 


the Perſons who have been under their 
Vor. II. 


between the 


of Engagement hath its 


88 


and Curatots to Goods upon che 

of which they have had the Ad- 
miniſtration 3 thoſe who _— 
Affairs of others without their 
ledge have not the ſame Privilege: Bur 
they have the Preference which they 
oy oy acquired on account of Mo- 
either for the Preſerva- 
hing, or enn of a 


7 * Ta 


"MN „ Fen the third Section of Cura- 


Sceing there is a great reſemblance 

r 

e others without 

ems. won Fo and that of Factors, 

or A z we muſt join to this Title 

the Rules of the Title of Proxies which 
are applicable to this Subject. 


” * 
" . 4 A 8 
** PO ti n — i * 


SECT IL 


Of the Engagements 
does the Buſimeſs of another Per- 


”_ without his knowledge. 
The CONTENTS. 
t. Engagement to continue an Affair that 


is begun. 
2. Care of an Affair which one has un- 


* 4 74 of 


7 If he who meddles with the 4 
an abſent Perſon, negletts 
part of them. 

4. An Aﬀair undertakes without nece / 
fity. 

7. Of bim who manages only one Affair. 

6 Of Accidents. 

7. If the abſent Perſon dies before the 
Bufineſs is ended. | 

8. Intereſt of Monies received on account 

of tha abſent perſon. 


9. Of Un who manages the rg of one 


Perſon, believing it to belong to 
another. 
10. Fa Woman manages the Affair, of 
an abſent Perſon. | 


14 Of theſe who act thro' neceſſity. | 
Caſe where he who afts is not obli- 
ged to the wh exatt Care. 


HE Civil Pen 0 1 ak pf pry to 1. Drgage- 
ot ment to c 


_ thoſe who are charged wit rich e Age 
reaſon of ſome particular Dut Tony 


take care of the 


cy 1 utors, Curators, and other A 
miniſfrators. But he who are 


Q q willingly 


of him who 
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wat” 


tion, to continue what be al Ro 
till he has made an end of it, 
the Maſtcr be in 4 cbaditiot ., LS 
ter it himſelf; and he ſhall be debut 
able for what he ſhall 
neglected to do 


| ex contr, Cum quis ne- 
potia Aud citr6que inter eos naſ- 
cuntur — 7 $. Aquum eſt ipſum actus 
ſui rationem reddere, & eo nomine condemnari; 


quidquid vel non F. — vel ex * 
. de . geſt. 


negotiis retinet, J. 2. 


II, 


2. Care of He who has undertaken the Aﬀair of 
„ Another Perſon without his knowledge, 
k. 14. is obliged to take the ſame care of it as 
taken, If he were conſtituted the other's Agent, 
or Factor; for he is inſtead of one: and 
ſeeing he does a good Office, he ought 
to do it fo as that it be no ways 3 
cial, either thro' his Neg gligenc 
thro' any other Fault. Thus, he ſhall be 
accountable not only for any Fraud, or 
unfair Dealing, which he ma * ee 


of, but likewiſe for want of And 


even altho' he ſhould: be * in 

his own proper Concerns, yet he is 
bound to take a very exact care of the 

Affairs of another perſon which he has 

undertaken, and he will be anſwerable 

for the Faults that are contrary to this 

Care z unleſs the Circumſtances make it 

appear reaſonable to abate ſomething of 

c ny; TB according to the Rule 
which be explain in the laſt Ar- 
ticle of this A | 


| > Secundlm quz ſuper his quiden quæ nec tutor 
nec curator conſtitutus ultro quis adminiſtravit, 
cum non tantum dolum & latam culpam, ſed & 
levem præſtare neceſſe habeat à te conveniri poteſt. 
J. 20. C. de neg. geſt. Quo caſu ad exactiſſimam 
quiſque diligentiam compellitur reddere ratio- 
nem. Nec ſufficit talem diligentiam adhibere 
qualem ſuis rebus adhibere ſalet, fi modò 
fa diligentior co commodius adminiſtraturus 
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N — 3 the 3. If be 
of the 2 


3 een 12 of them, and . 


— him of an adſei 


after 
1 b. e perſons From lo accountable for bas fon 


the ſaid Ne accordi o the bir. a, 7 
cumſtances c. Fe) 29. 


wr lens GT al alius ad hc non acceſſit: & fi 


vir diligens, * ab 1 — etiam ea —— — 
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propter ea pe apa "ry anc pr 7 
> ug 15 i 9.12. ops * [EE 4 
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BOO Ot IV. | 
But if, on the contrary, he who un- - the oi 
che Affairs of an abſent Perſon, | fair "4 
undertakes without neceſſity ſome new rake with- 
Affair, Which nothing obliged the ab- , e. 
ſent Perſon to engage in, as if he buys?” 
for him ſome Merchandize, or 


him in ſome Commerce, he alone ſhall 
bear all the Loſs that ſhall happen by 


Article of this Section. 


chisnew Buſineſs dude the Profit that _ og 


it may yield will belong to the abſent 
Perſon. But if there happens to be in 
the ſame Affair Loſs one way, and Gain 
another, he who has undertaken it may 
compenſate the Gain has the Los 
which he is to bear. 


4 Interdim etiam caſum 8 i velaci 
ſi novum negotium, _ non fit ſolitus abſens fa- 
cere, tu nomine ejus geras : veluti venales novitios 
coemendo, vel aliquam negotiationem ineundo. 
Nam fi quod damnum ex ea re ſecutum fuerit, te 
ſequerur : lucrum verò abſentem. Quod fi in hy | 
buſdam lucrum factum fuerit, in quibuſdam dam- 
num, abſens penſare lucrum cum damno debet. 


4.11. F. de neg, geſt. 


V. 


He who is not obliged to concern 5. Of um 
himſelf any ways in the Affairs of ano- who . 
ther Perſon, may confine himſelf to one . # only 
Affair, and not meddle with the others,“ 
if there be no Connexion between 
them e. 


* Nova inchoare neceſſe mihi non eſt. J. 21. 5.2 
ﬀ- de meg. geſt. I. 16. eod. Satis abundeque ſafficit, 
{i cui vel in paucis amici labore conſulatur. l. 20. 


C. eod. See the ſixth Article of this Section. 
11 oe 


1 
1 


6. o-  Altho?' he who does the Buſineſs ot 
dns. nanother, have engaged hitmſclf in it of 
his own d, yet he is not anſwer- 
able for Accidents, and for the other 
Events which may render i the 

good Office which he had done *. 
Negotium gerentes alienum, non interveniente 
ſpeciali pacto, &ſum fortuirum preſtare non com- 
| Pelluntur, I. 43. C. & wy. %. I. 23. F. cod. Ser 


the ſeventh Article of the Section. 
e, 

9.1ftheab- If the abſent Perſon, whoſe Buſineſs 
ja ee another hath undertaken, happens to 
he Buſouſs die before the Buſineſs be ended, or if 
is ended. he was already dead before the ſaid Per- 
fon intermeddled with it, he will be 
obliged to continue his Adminiſtration 
for the behoof of the Heirs and Execu- 
tors, or other Perſons who may have an 
Intereſt in the ſaid Affair: For it is a 
Conſequence of his Engagement, which 


we muſt conſider in its Origine, with- 


out regard to the change of Maſters 
that may happens. | 
| e 
| que enjuſque, chm is moritur, pure, ot yen 
eo nomine dabo, L ff. de neg. peſt. lac verba, ſi qui: 
| megotia: que cue cam is moritur, fucrint, befor, 
ſignificant illud tempus quo quis paſt mortem ali- 
cujus ia geſſit, de quo fut neceſſarium edicere. 
d. l. 3. & 6.1. 12. C . cd. Si vivo Titio nego- 
tia ejus adminiſtrare ccepi, intermittere mortuo co 
non debeo m quæcumque prioris negotii ex- 
plicandi cauſa geruntur, nihilum refert quo tempore 
 confurnmentur, ſed quo tempore inchoarentur. 
J. 21. f. 2. cod, 1 


i Ait prætor, & quis negotia alterins, 


„ VIII. 
8. Inzerel Tf in the Adminiſtration of the Af- 


of Monies fairs, or Eſtate of an abſent Perſon, there 
recerved 


+ remains, after deduction of all neceſſa 
—_— Charges, any Sum of Money in the 
Perfon. hands of him who has the Management, 

and he convert it to his own uſe, or 
neglect to lay it out for the behoof of 
the Owner, as if he fails to diſcharge 
a Debt of the abſent Perſon, which car- 
ries Intereſt : in theſe and the like caſes, 
whether he was guilty of any unfair 
dealing, or not, or of any Negligence 
for which he might be blamed; he may 
beliable for the Intereſt of the ſaid Sum, 


according to the Quantity thereof, the 
Iiime which he kept it by him, and the 
other Circumſtances h. | | 


Qui aliena negotia gerit, uſuras præſtare cogi- 
tur, ejus ſcilicet pecuniæ, quæ purgatis neceſſarlis 
ſumptibus ſupereſt. J. 3 1. . 3. F. de neg. geſt. Non 
rantum ſortem, verùm etiam uſuras ex pecunia alie- 

= 3 geſtorum judicio præſta- 
imus: vel etiam quas perci tuimus. J. 19. 
§. 4. eod. v. I. 6. Cas N eh 

Vor. I. 


&c. Tit. 4. Sect. 1. 299 


We bave added in this Article for the Intereſt which 
may be due according to the circumſtances. For our 
Uſage u not the ſame, with reſheck to Iuereſt, as it was 
a Rome, where Uſioy was permitted, and where the uſe 
of 1 Was frequent 44 eaſy anno the Bankers, who 
drove a publick Trade of taking the Money of particular 
prrſons upon Jurte. And this Commerce wat {0 efta- 
bliſbed, that thoſe who were under an Obligation of im - 
proving the Mouey for which they are accountable, (inci 
4 Tutors, were diſcharged, ded they gave it to 4 
Banker of undonbted credit, ali it af cerward; #6. ry 
that he proved mjolvenr. V.1. to. F. 1. tf. de k 
I. 14. F. 2. ff. de reb. aut. jud. pofl. I. 7.4.2, ff. 
depoſ. I. 50. ff. de adm. & per. tut. | 


IX. 


If any one, thro' miſtake, has mana- 9. Of len, 
an Affair which he believed to be Se 
the Concern of one of his Friends, and 7% 


it proved to be the Affair of another ff. FR 
Perſon z there is no manner of Engage- lung « ro 
ment formed between him and his % te 4. 


Friend whom he thought the Affair“ 
concerned; but only between the Mal- 
ter of the Affair and him, in the ſame 
manner as if he had known the truth. 


Sed etſi chm putavi Titii negotia eſſe, cùm 
eſſent Sempronii, ca geili: ſolus Sempronius mihi 
actione negotiorum geſtorum tenetur, J. 5. §. 1. 
F. de n. gef. l. 45. f. 2. . 


- | 
If a Woman has taken _ her ſelf 10. 7 
the Management of the Affairs of ano- #97" 


ther Perſon without their knowledge, . Af, 


ſhe will be accountable for them accord- i as- 
ing to the foregoing Rules; for altho' ſent Perſon. 


omen cannot be named Tutoreſſes, or 
Guardians, except to their own Chil- 
dren, yet they enter into the Engage- 
ments which may ariſe from an Admini- 
ſtration into which they intrude them- 
ſelves!. 


Hec verba, ſi quis, ſic ſunt accipienda, ſerve que. 
Nam & mulieres negotiorum geſtorum agere poſſe, 
& cohveniri non dubitatur, J. 3. $. 1. F. de neg. 


t. 
58 „ 

Thoſe who thro' ſome neceſſity find 11. H 
themſelves obliged to take upon them 9 44 
the Management of the Affairs of oo” 5 
others; as is, for Example, in certain * 
caſes the Heir or Executor of a Tutor, 
or Guardian m; enter into the ſame En- 


re as he does who intrudes 


imſelf into the Buſineſs voluntarily. 
And they have likewiſe on their part, 
the ſame Actions againſt the Perſons 
whoſe Affairs they manage, and that 
with much greater reaſon than he who 
engaged himſelf in the Buſineſs without 
any neceſſity n. 


m See the ſixth Article of the fourth Section of Tutors. 
* Hac actione tenetur non ſolùm is qui ſponte, 
& nulla neceſſitate cogente, immiſcuit ſe negotiis 
alienis, & ea geilit: verum & is, qui aiquà neceſſi- 
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Fa mg | neg. gel. ure contra es etiam, 
TIL te necel 2 negotium geſſiſſe 


proponis. 2 
ris, J. 452 af... 


XII. 


12: A Caſe Altho? thoſe who intrude chemfeves 
where i jſto Ka Affairs of others, be bound re- 
fired Gular to a moſt — 4 — of them, 


to the * — ing to the Rule explained in the 


_ care, ſecond Article; yet if the ircumſtances 


be ſuch, that it Tull be a hardſhip to 


Ap ſuch an exact Care of him who 


managed. the Affair of another, 
on 1 8 might be made of 
Rigour of the Law m this calc, and 
be kde reſponſible oply for ſuch Fault 
as might be imputed to a diſhoneſt: 
n dealing, Which 8 ought 
to depend on ih 5 1 of che Perſons, 


on the Tie of Friendſhip, or RD | 


8 them, the Nature of the Affair, 
the Neceęſſity there was to look after 1 it; 
as if it was to prevent a Seizure, or 
Sale, of the Goods of the abſent Per- 
ſlon; on the Difficulties whieh it may 
have been attended with; the Condu 


of the Perſon who has taken upon him- 


ſelf the Management and on the other 
Circumſtances of the like Nature®, | 


* Interdiim innegotiorum peſtorum itione Labeo 
ſcribit doſum @lvmmod? yerfari: nam ſi aſſectione 
coactus, ne bona mea diſtrahantur, negotiis te meis 
2 uiſſimum eſſe, dolum dumtaxat te præ- 

ſtare, quæ rentia n Sanem. . 3. §. 9- ＋. 
1 * n | 


7 7 L 
* * 4 
# th k 1 1 
— 7 c ; . _ = 7 * =_ 7 LIE Af NT STS EP ER FT SE. 1 _ _ 


'S'E G. l. 


Of the Engagements of the Perſon 


* whoſe Buſmeſs hath been: ed 
by another, without his knowledee. 


The CONTENTS. 
1. The Foundation of the E gagement. of 


him whoſe Affair hath been ma- 


naged by another. 


x 


hath been well done. 

Reimburſement of Expences. 
Exceſſive Expences. 
[tereſt of Money advanced. 
Unneceſſary Enxpences. 
If what hath been uſefully done, Pe- 
| hes by ſome Accident. 

8. Approbation of what has been ill done. 

9. Of good Offices done out of Duty, or 

out of Libcrality. 
10. Exception to the foregoing Article. 
11. He ought to judge of ſuch kind of 


Expences by the circumſtances, 
I 


N 


Engagement to ratify, and execute what 


* his Fend 
is e ham in all chat 7, 1 


* e A ol — 2 well — hw 


naged, is engaged to; him who has take mov ie fu. 


gy oh do free and indemnify him H. . 
as to the Conſe 


ſtration; as, for Taſtes to pay for him been well 
what he has iſed, ro fave bim dove. 


harmleſs from the e. into 


Which he has cnte 
what he has well done r yan 


> Gang ficur aum Abbes, fu ggg 
reddere, & eo nomine condernaari, 
N ng — 

ex diver 

CL a hf paonget nr | 
eſt, J. 2. F. de neg. get. Vel ctiam-ipſe in rem 
abſentis alicui oblion _ d. l. 2. Quod utiliter 


um eſt, neceſſe eſt apud judicem pro rato ha- 
E hoy 


III. 
If he who has che Affair of 
an abſence Perſon, has laid out on it Ex- ny 
* that are neceſſary or uſeful, and T EI. 
uch as the abſent Perſon himſelf would 


and ought to have done, he Thu reco- 
ver theme. 


Si quis abſentis negot ia geſſerit liert ignorantis: 
tamen quidquid utiliter in rem 0 yy im — 
habeat eo nomine actionem. de neg. geſt. 


Quæ utiliter in negotia alicujus eee 
ne negotiorum geſtorum, peti poſſunt. 7. 45. od. 


IV. 
If in a neceſſary Expence more hath 4. xe 
been laid out than was neceſſary; it will Experees. 


be reduced to what ought to have been 
laid out on the Buſineſs d. 

si quis negotia aliena gerens, e opor- 
tet impenderit recuperaturum eum id quod præ- 
ſtari debuerit, J. 257. F de .. 


V. If 


of his A e 


wy 


| 


5. Inter 
ccd. the Money upon 
it himſelf to his own 


—— obliged 
ceſſity to upon 
2 


. Of thoſe who. manage, » &C. | Tit!4. Seck. 2. 


If he who has laid out theſe Expen- 
ces has been obliged either to borrow 
ntereſt, or to advance 


of the Affair will be bound to pay the 
Intereſt of the Sums advanced, even al- 
tho' he who has advanced the Money 
thro' ſome ne- 


faid 


ob negotium alienum = 88 
rum a præſtari way ſuaſit. Quo jure 


830 


contra eos etiam, quorum te neceſſitate compul- 


ſum negotia geſſiſſe proponis, judicium nego- 
tiorum E= uteris. J. 18. C. 4 
J. 19. f. 4. in f. F. rod. I. 37. F de uſur. See t 
fifth Article of the fifth Section of Tutors ; and the 
eleventh Article of the firſt Section of this Title. 


VI. | 


6. Umneeef- The Expences which {hall have been 


ces. 


expended the Money 


ſary Expen- laid out imprudently, for one who. was 


not willing, or even not in a condition to 
make them, will fall upon him who has 
of his own free m 


z the Maſter 


im the Care of the 


takes care to have it propped up, if he 
buys Proviſions ary tor the Sultc- 
nance of his Family, and the Houle, or 
Proviſions perith by Fire, or by ſome 
other Accident, without any fault of 
the perſon who has done the ſaid Servi- 
ces, he will nevertheleſs recover the 
Money which he has laid out on them s. 


Sire hzreditaria negotia, ſive ca quæ alicujus 
eſſent, gerens aliquis, neceſſariò rem emerit, licet 
e interierit, poterit quod impenderit, judicio ne- 
gotiarum geſtorum conſequi. Veluti fi frumentum. 
aut vinum familia paraverit, idque caſu quodam 
interierit, forte incendio, ruina. Sed ita ſcilicet hoc 
dici poteſt, fi ipſa ruina, vel incendium fine vitio 
ejus acciderit. I. 22. F de neg. ge. Habere nepo- 
tiorum geſtorum actionem, fi utiliter hoc tacerer, 
licet eventus non fit ſecutus. J. 10. F. wit, F. co. 
See the ſixth Article of the firſt M Is autem 
qui negotiorum geſtorum agit non ſolùm ſi eftec- 
e . ad we, actione iſta ute- 
tur: fed ſutficit fi une geflit, fi effectum non 
habuit negotium, & ideo & inſulam fulſit, vel ſer- 
vum xgrum curavit, etiamſi inſula exuſta eſt, vel 
ſervus obiit, aget negotiorum geſtorum. 4. /. 10. 
F. 1. F eod. See the thirty fifth Article of the 
third Section of Tutors, 


41 


If he whoſe 


Affair hath been ma- 8. Appro- 


Nee eee naged by another, has approved of what 64: of 


a Houſe ſome uſeleſs Repairs, or ſome 


Change which the Maſter was neither 
able, nor willing to make : for he 
ought not to have en the Maſter 
indifcreetly in an Expence which would 
be burdentome to him. 


f Sed ut Celſus refert, Proculus apud eum notat, 
non ſemper debere dari. Quid enim fi cam inſu- 
lam fulſit, quam Dominus, quaſi impar ſumptui, 
dereliquerit: vel quam ſibi iam non puta- 
vit? Oneravit, inquit, Dominum, ſeeundum La- 
beonis ſententiam: cum unicuique liceat & damni 
infecti nomine rem derelinquere. Sed iſtam ſen- 
tentiam Celſus eleganter deridet, Is enim n 
tiorum geſtorum inquit, habet actionem, qui utili- 
ter negotia geſſit. Non autem utiliter negotia ge- 


Tit, qui rem non neceſſariam, vel quæ oneratura eſt 


patremfamilias, adgreditur. Juxta hoc eſt, & quod 


has been done, after having had infor- what ha, 


| Ul 
mation of the matter; he cannot after- | vo 


Wards complain of it, even altho' he 
ſhould have rcaſon not to approve it 
unleſs that ſome Fraud be afterwards diſ- 
covered, which did not at firit ap- 


pear h. 


Pomponius ſeribit, fi negotium 4 te, quamvis 
male geſtum, probavero, Some very 3 geſto- 
rum te mihi non teneri ==— quod reprobare non 
poſſim ſemel probatum. Et quemadmodum : quod 
utiliter geſtum eſt, neceſſe eſt apud judicem pro 
rato haberi, ita omne quod ab ipſo probatum eſt. 
J. 9. F. de neg. geſt, Ita verum 8 putare, ſi dolus 
malus a te abſit. 4. . | 


IX. 
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Julianus ſcribit: eum qui inſulam fulſit, vel ſer- 
vum ægrotum curavit, e negotiorum geſto- 
rum actionem, ſi utiliter hoc faceret, licet eventus 
non ſit ſecutus. Ego quæro, quid ſi putavit ſe uti- 
liter facere, ſed patrifamilias non expediebat? Di- 
5 co tunc non habiturum negotiorum geſtorum actio- 
BI nem. Ut enim eventum non expectamus, debet 
3 utiliter eſſe coeptum, I. 10. F. 2. F. de neg. geſt. 


VII. 6 

. If what If the Expence has been neceſſary, 
bath 2 and ſuch as the Maſter himſelf would 
ff 5 have been obliged to make, and if, by 
ßes by ſome Accident, what has been uſefully 
ſome Acci- done periſhes, or is loſt ; the Maſter 
det. hall nevertheleſs be bound to refund 
the Money to the Perſon who has 

laid it our, and who cannot be blamed for 

the Loſs of the Thing. Thus, for Ex- 

ample, if a Friend of an abſent Perſon, 


whoſe Houſe was in danger of falling, 


The Expences which one Perſon is 9. Of gud 
at for another, out of a Motive of Li- Oe den 
berality, or out of the Duty of Charity, , of we 
cannot be recovered, and are not placed Tiberaliy. 
in the Rank of Expences laid out by thoſe 
who manage the Affairs of others, in 
hopes of peg repaid what they ſhall 
have advanced of their own. Thus, 
for Example, if an Uncle gives Alimony 
to his Niece, and he afterwards repent- 
ing of his Liberality, or of this Duty 
to which his Proximity of Blood en- 
gages him, demands to be reimburſed of 
what he has laid out on this account, 
his Demand will not be received. And 
it would be the ſame thing, and with 
much more reaſon, in the caſe of a 
Mother, who had maintained her own 1 
Children. But if, beſides their Main- of 

tenance, 
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av 


E 


burſed ſome Money on their Aﬀairs, and 


it appeared that ſhe did it with a view 
of recovering it, ſhe may oblige her 
- | Titium, & pictatis reſpefty ſororis alverit fillam, 
1 non habere reſpon- 
di. J. 7 fe ff de neg. . Munere pietatis funge- 
baris, quz c 


non admittit negotiorum 
attionem. 4 33 Alimenta pr. oops 
I 


[2 


Gliis tuis pracſtiriſti, tibi reddi non juſtaratione poltu- 
yy 6 pe materna pietate feceris. Si quid 
corum utiſiter & more 


impendiſti, ſi non & hoc materna liberalite. ſed re- 
cipiendi animo fecifle te oſtenderis, id negotiorum 
1 actione conſequi potes. J. 11. C. wed. See 
two following Articles. E | F 


10, If any one has laid out for another 
> bo 
nen co the thoſe kinds of Expences which the Du- 


foregoing ties of Relation, or Charity, requi 

Sue. and ſuch as he may either 0 ye of 

Liberality, or with a deſign to recover 

whiat he ſhall have laid out; the Inten- 

tion of the Perſon who has laid out the 

Money will ſerve as a Rule, either to 

_ oblige him for whoſe behoof the Mo- 

ney has been laid out, to repay it, or 

to diſcharge him of the ſaid Obligation. 

And we are to judge of this Intention, 

the circumſtances of the Quality of 

he Perſons, of their Eſtates, of the Pre 

cautions taken by him who lays out 

ſuch kinds of Expences, and others of 
the like Nature!. 10 Ha Lo 


Si paterno affectu privignas tuas aluiſti, ſeu 
mercedes pro his aliquas magiſtris, expendiſti, ejus 
erogationts tibi nulla repetitio eſt. Quod fi, ut re- 
petiturus ea quæ in ſumptum miliſti, aliquid ero- 


gall, . tibi intentanda eſt actio. 
15. C. de neg. gel. Sec the following Article. 


ERA. 
F * 83. 


3 
o 


_—_ 
ul enge The greateſt Proximity of Relation is 
t My” not falbcient to found : Preſumption, 
of uch kind that the Expence which one has laid 
of Expo! out” for another, was intended as a meer 
cumftances, Bounty. And altho' there has not been 
| any Proteſtation, or Declaration of a 
; deſign to recover Payment of what is 

advanced, yet if it ſhall appear by 
the - Circumſtances, that 1 — Was 
no Intention of giving it, the Perſon 
who has laid out ſuch Expences ma 

demand to be reimburſed. Thus, for 
Example, if a Mother who took care 
of the Eſtate and Affairs of her Children, 
or a Grand-Mother of thoſe of her Grand- 
Children, had educated and maintain- 
ed them; it would be preſumed in this 
caſe, that the Intention of the ſaid Mother, 
or Grand-Mother, was only to maintain 
her Children, or Grand-Children, out of 
their own Eſtate, of which ſhe had the 


I 


1 f | wee g 
. * ? : 
> a4; x * 
. a , 7 
# 


ire, tibi juſtius videatur? Reſpond 


Illud nequaquam admittendum 


1 


F 7 . if Th. $99 * 
Oc. BOOK 1 
. . : * K 


Adminiſtration: and the ſaid Ex | 
would be allowed her, altho' ſhe had 
made no Proteſtation of her lacemion- 

to recover it 3 and this would {till ad- 
mit of leſs difficulty, if ſhe had kept an 
Account of it with deſign to recover 


Avia neputis ſui negotia geſſit. Defunctis utriuſ- 
: oF, SOON e xepotis bære- 

negotiorum m.Aactione. eputabant 
breredes avi L nepoti. Reſponde- 
batur, aviam jure pietatis de ſuo præſtitiſſe: net 
enim aut delide ut decernerentur alimenta, aut 
decreta eſſent. Præterea conſtitutum eſſe dicebatur, 
ur ſi mater aluiſſet, non poſſet alimenta quæ pieta- 
te cogente de ſus preſtitiſſet, Ex con- 
trario dierbatur, tune hoc rect dici ut de ſuo ma- 


IO RP ur: at in olito, aviam, quæ 
negotia adminiſtrabat, veriſimile eſſe de re latins 
nepotis eum aluiſſe. Tractatum eſt numquid utro- 
que patrimonio erogata videantur ? Quzro, quid 
i ; kee Diſceptatio 
in factum conſiſtit. Nam & illud quod in matre 
conſtitutum eſt, non puto ita perpetud obſervan- 
dum. Quid enim, fi etiam proteſtata eſt ſe filum 
ided alere, ut aut ipſum, aut rutores ejus convcni- 
ret? Pone, peregre patrem ejus obiſſe, & matrem, 
dum in patriam revertitur, tam filium, quam fami- 
| liam ejus exhibuiſſe. In qua ſpreie etiam in ipſum 
pillum negotiorum A 4 dandam act onem 
Divus Pius Antonius conſtituit. Igitur in re facti 
faciliùs putabo aviam, vel hæredes ejus audiendos, 
ſi reputare velint alimenta: maximè fi etiam in ta- 
tionem im m ea retuliſſe aviam apparebit. 
no, ut de utroque 
patrimonis erogata videantur. J. 34. F. de neg. geſt. 
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Of thoſe who chance to have a 


Thing m common together, 
without a Covenant. 


SSS E N one and the ſame Things le- 
Thing happens to belong in longing in 

| W |U Common to two or more ere y ws 
$5585 Perſons, without their en-cn mel 
tring into any Covenant a- a Co 
bout it, ſuch as an Inheritance among vera. 
Coheirs, a Legacy of the ſame Thing to 
ſeveral Legatees; there is formed among 

them divers Engagements, according as 

their common Intereſts may require. 

Thus, he who has the Thing belonging to 

them in common in his Cuſtody, ought 

to take care of it: Thus, they ought 

to reimburſe one another of what has 

been laid out on its Preſervation : Thus, 

they ought to make an equal Partition 

ofit. And 1t is theſe Engagements, to- 


gether with others of the like Nature, 
| which 


_ 


Of thoſe who_chance/to have, &c. Tit. 903 


which ſhall be the Subject Matter of 
this Title. . 

A A Thing may belong in Common to 
ſeyveral Perſons two manner. of ways. 
One is, when each of the Partners has. 

his Right entire and undivided in the. 
Whole Thing: Thus, all the Goods of 
an Inheritance are in ſuch a manner 
common to the Co-Heirs, that every 


Individual Thing in the Inheritance be- 


langs to them all, till the Partition is 
made. The other way is, when every 
one of the Perſons to whom the Thing 
belongs in Common has his Share, or 
Portion of it regulated, altho' the Par- 
tition has not been made. Thus, a Teſ- 
tator may deviſe to two Perſons a Piece 
of Land, of which he appoints to one 
Legatee one Half to be taken on one 
ſide, and to the other 2 2 his Half 
to be taken on the other ſide; which 
will render common to them both at 
teaſt that Part of the Land where the 
Bounds muſt be ſettled for ſeparatin 
the one's Share from the other. An 
there will be formed Engagements be- 
tween, theſe Perſons z ſuch as that of 
obliging them to come to à Partition; 
and to make Reſtitution of what the 
one may chance to owe to the other, 
on account of Fruits which have been 
reaped out of the Common Eſtate. 
We Thall not make mention here of 
the Community of Goods, which is 
eſtabliſhed by ſeveral Cuſtoms between 
Huſband and Wife. For * that 
this Community be contracted without 
any expreſs Covenant, by the bare effect 
of the Marriage; yet it is a Matter 
which belongs properly to the ſaid 
Cuſtoms, which have differently eſta- 
bliſhed the Rules of it in different Pla- 
ces : to which we may likewiſe apply 
the Rules of this Title, as alſo thole of 
the Title of Partnerſhip, according as 
_ are applicable to it. | 


y what is ſaid here, that the Com- 
munity of Goods between Huſband and 
Wife is a Matter which properly be- 
longs to the Cuſtoms, is meant only 
that it is expreſſly eſtabliſhed by ſeveral 
Cuſtoms; which doth not hinder but 
that in the other Cuſtoms which make 
no mention of it, and in the Provinces 
which are governed by the Roman Law, 
the Parties may agree, by Contract of 
Marriage, on a Community of Goods 
between Huſband and Wife, as they 
might haye done by the Roman Law, 
7 po from the Sixteenth Law, F. 3. 
FJ. de 
Community, or Partnerſhip, ſettled by 
Agreement ; and ſcetng al 


? alim. & cib. leg. But that was a 


theſe Com- 


munities, whether ſettled by Cuſtom, or 
have their Rules either in 
the Cuſtoms, or in the Contract of Part- 
nerſhip, and in general in the Covenants 
of the Agreement; there remains no- 
thing of this matter which is neceſſary 
to be added to what has been explained 
in the Title of Coyenants, in that of 
Partnerſhip, and in the preſent Title. 
[ The Law of England diftinguiſhes 
thoſe Perſons who. bade Things in Com- 
mon, into three diſtin Claſſes ; to wit, 
Parceners, Jointcnants, Tenants in 
Common. Parceners are of two ſorts; 
either according to the .conrſe of the Com- 
mon Law, or according to Cuſtom. Par- 
ceners according to the Common Law are, 
where * of certain Lands or Tene- 
ments in Fee Simple, or in Taile, hath no 


ue but Daughters, and dies, ani the | 


aughters, enter into the Lands or Tene- 
ments ſo deſcended to them, then they are 
called Parceners, and be but oye, Heir to 


their Anceſtor *.. Or if the Perſon ſeiſed 
1 the Lands dieth without 2 of bis 


i ody begotten, and the Lands deſcend to 
Is 
is afbreſaid®. Parceners by the Cuſtom 
are, where a Man is ſeiſed of Lands in 
Gavelkind, as in Kent, and other Places 


franchiſed, ani bath Iſue divers Sons, and 


dies; then the Sons are Parceners by 
Cuſtom c.] ep! wa am? 
Cube 1 Inſt, fol. 163- 1 
* * of ibid. fol. 165. Fs STINT $5 
 * Lhddeen $. 26. Termes de la Ley, verb. Par- 
is Jointenants are, where Lands and 
Tenements are conveyed to two Perſons by 
one joint Title; as if a Man give Lands 


to two Men, and to their Heirs d. Tenants 


in Common are, where two Perſons have 
Lands or Tenements by ſeveral Titles, and 
not by a Joint Title; aud none of them 
knows his ſeverale. There is this diſfe- 
rence between Jointenants and Tenants in 
Common; that Jointenants have one joint 
Freehold, and Tenants in Common have 
ſeveral Freeholds. And if there be twa 
or three Jointenants, and one hath Iſſue, 
and dies, then he, or thoſe Fointenants 
that over-live, ſhall have the Whole by 
Survivorſhip. Which Right of Survi vor- 


ſhip doth not take place among Tenants in 
Common .. 5 


4 Coke 1 Inſt. fol. 180. 
© Coke ibid. fol. 188. 85 


f Littleton g. 280. Termes de la Ley, verb; Join! 


STCT. 


22 they are likewiſe Parceners, as 
r 
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Chen The CoHitirs. of one and the” fame 
«nd Co- Inheritance,. and Co-Executors of 4 
Execuzors. Mill, are "united by the ts and 
Charges of the Inheneanee which they 
hade im common. Arid the faid Union 
is farmed without a Covenant b. 


E E communitr dokisobrent. 
M's Cum caharede non contrahimus, 
nw. ns 16. Fus. eat. 


wag) HI. | | 

3 The Heir, "he Hes or Bitcvvar of a Partner is 
or Exec unitech, without any Covenant, with 
Round the: Partners of the deeeaſed! to whom 
he ſucceeds : and altho' he be not a Part- 


ner himſelf, yet this Union is an effoct 


of the Right which he acquires in the 
| thing, that. is common. 

* Licet (hæres) focius non ſit, attamen emolu- 
menti ſucceſſor eſt. 1. 63. 6. 8. Lenſe 
the third Article of the ſecond Section, 
* Section of Pertaerthip, 


Law, * B06 "oh 


" and n 


; — ene 


See 


T3679 {4 2 Fc) ö 


N . 
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7h, 
In the Cakes of the 


z Articles, 4. Euere 1 
the like Na- * ariſ- Y 
ture, Which render one and the ſame fron 
Thing to two of more Perſons 
without a 


Svemant,. there is formed Tag. 


is he 55 


© Ae cru ee 
ans 3 ex cotty. In 
re 


ff 


We 


e 5E CI H 
Of the muveal Engagements of theſ 


_ who heve ſome Thing in Common 


The CONTENT'S. 


F. . . of theſe who 


2. Curt of the Cre Thin 
4 Ferrer as. of the Prof fs. 


4. Re 7 of Money advanced, 
pr pry: A ok. 

F. Dung dont to the Common Thing, 

6. One eto cant, without the 


conſent” of the . mate any 
Drintoattlont in the Common Thing. : 

7. Me Phnalty of makin a changryagain H 
the uull ef the other Proprietors. 5 

8. If the Clog bas been ſuffered by tis 3 


other Proprietovs. 
9. adi N ile knowledge ; 
one 4 Parties concerned. 7 

ro. He a3 aue conſented to the 


25 "pul afterwards com- 
11. a ts divide the Common 
12. /f 


> 4M 
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 Engage- 


ments 
thoſe Le 
have 4 


ig 
Conne. 


12. F the Common Thing cannot be di- 

e | 

13. ACharge laid upon one of the Lands 
that are divided. 

14. H'rong done in the Partition. 

15. Warranty between the Co- Partners. 

16. The Deeds belonging to the Common 
Things, in whoſe hands to be depo- 
fired. | 

17. Of Things which-it is not lawful to 

put into the partition. 
18. Things ill gotten. 


L. 


1. Gmneral 5 op E Engagements of thoſe who 


have ſome Thing in common a- 
mong them without a — are in 
— To divide it when any one of 
the Parties concerned deſires it: To do 
one another Juſtice as to the Gains 
and Loſſes: To account for the Profits 
which they have made, and for the Ex- 
_ laid out on the Common Thang : 
o anſwer every one for his own 4 

r deed; and for the D e which 

e ſhall have occaſioned to the Com- 


mon Thing z according as theſe En- 
—— and their Conſequences, ſhall 


low. 


* In communi dividundo judicio nihil provenit, 
ultra divifionem rerum ipſirum quæ communes 
ſunt: & fi quid in his damni datum factumve eſt: 
five quid eo nomine aut abeſt alicui ſociorum aut 
ad eum pervenit ex re communi. J. 3. f. comm. di- 
vid. Idem eorum etiam, quz vobis permanent 
commutiia, fieri diviſſonem providebit: tam ſum- 


ptuum, fi quis de vobis in res communes fecit, 


quam fructuum: item doli & culpæ (cum in com · 
muni dividundo judicio hæc omnia venire non am- 
bigatur) rationem, ut in omnibus æquabilitas ſerve- 
tur, habiturus. J. 4. in f. C. cod. Inter eos commu- 
nicentur commoca & incommoda. J. 19. 1 f. F. 
fam. erciſc; | | | 


tt. 


2. Care of While the Thing belonging in com- 


the Con- 


mon Thing. 


mon to Co-Heirs, or others, remains 
undivided, the Proprietor who has it in 
his Cuſtody, is obliged to take the ſame 
care of it as if it were wholly his own: 
and he will be anſwerable not only for 
all Fraud and Deceit which he ſhall 
be guilty of, - but likewiſe for Faults 
contrary. to the Care that is required of 
him. But he is not bound to the ſame 
diligence as he is who takes upon him- 
ſelf voluntarily the Charge of the Affair 
of another Perſon; becauſe, in the pre- 
fent caſe, it is his own Intereſt which 
has engaged him in an Affair in which 
he was concerned, and it is only by 
chance that he happens to be engaged 
in a Thing'in which another Perſon has 
” - So that he is bound only to 

OL.T. | | 


explained in the Rules which fol- 


"Of thoſe who chance, &c. Tit. g. Sect. 2. 


take the ſame care of the common 
Thing, as of his own proper Con- 


Non tantùm dolum, ſed & culpam in re hare- 
ditaria preeſtare debet cohatres. Quoniam cum co- 


h#rede non contrahimus, ſed incidimus in eum. 


Non tamen diligentiam præſtare debet qualem dili- 
gens pater familias, quoniam hic propter ſuam par- 
tem, cauſam habuit gerendi: & ided negotiorum 
geſtorum, actio non competit, Talem igitur dili- 
tiam præſtare debet, qualem in ſuis Ea- 
m ſunt ſi duobus res legata fit. Nam & hos 
con junxit ad ſocietatem non conſenſus, = res. I. 
25. . 16, f. fam. erciſc. Cxtera cadem ſunt, q 
in S judicio tractavimus. ts. 
g. 11. ff. comm. Aid. 


{14 


He who has had the enjoyment of e 


the Common Thing, ought ro commu- 
nicate all the Fruits, all the Profits 
which he has made by it. For without 
this Communication, the Equality which 


305 


mcatton 


the Profitr. 


ought to be obſerved among all the Co- 


Partners would be violated<. 


© $i ſocius ſolus aliquid ex ea re lucratus eſt, ve- 
lut operas ſervi. mercedeſve, hoc judicio eorum 
omnium ratio habetur. J. 11. f. F comm. drvid. 
J. 4. §. 3. rod. Sive locando fundum communem, 


five colendo, de fundo communi quid ſocius con- 


ſecutus fit, communi dividundo judicio tenebitur. 
J. 6. F. 2. cd. Tam ſumptuum quam fructuum 
( fieri diviſionem) J. 4. C. . Ut in omnibus 
æquabilitas ſervetur. 4. JI. 1 J. - 


IV. 


If one of the Proprictors of a Thing, E Reim- 
or Affair, that is in common among *#/-ma 


them, has been at any neceſſary Expence 
about it; ſuch as Reparations, the Char- 
ges of a Law-Suit, and the like, he will 
recover the ſame with Intereſt from the 


advanced, 
with the 
Intereſt. 


time that he advanced the Money d. 
For theſe Expences have preſerved the 


Thing, or have rendred it more valua- 
ble, and may have been chargeable to 
the Perſon who has advanced the Mo- 


ney. 


Sicut autem ipſius ret diviſio venit in commu- 
ni dividundo judicio, ita etiam præſtationes veni- 
unt. Et ideò, ſi quis impenſas fecerit, ua- 
tur. J. 4. 8. comm. divid. l. 1 1. cod. | 
ſumptus neceſlarios probabiles in communi lite 
cit, negotiorum rum actionem habet. l. 3 1. 
F. ult. F. de neg. get. Si quid unus ex ſociis ne- 
ceſſariò de ſuo impendit in communi negotio, ju- 
dicio ſocietatis ſervabit & uſuras. I. 67. F. 2. F. 
pro ſocio. l. 2. F. 10. ed. Sumptuum quos unus 
ex hætedibus bona fide fecerit, uſuras quoque con- 


ſequi poteſt 4 coherede, ex die moræ, ſecundùm 


reſcriptum Imperatorum Severi & Antonini. J. 18. 
S. 3. F. fam. erciſe. 


mk 


Thoſe who have an Affair, or other 5. Damage 
Thing, in common together, are mu- % de te 


tually accountable to one another for 
their Management, and their Conduct 
Rr in 


Thing. 
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o 


made 


in relation to it; and every one of them 
muſt anfver for the Damage, or Lofs, 
which _ may have cocaioned 16 Hh 
Find yy gt + eo qui ſcit ſe ſocium 
ni heed atbitoe as fondo excideh- 
db, I. 8. C2. C . ig. C. far. cit. 


VI. 


al 

33 
% man may, in tion to all the in- 
2 an: the Innovation ſ. For * 1 of 
c them is at liberty to preſerve t 
Thing. fuch as it is. of 7 nees 
food of Changes which are not neceſ- 
ſary for the Preſervation of the Thing. 
For it would not be reaſonable to let 
the Thing riſh thro' the Caprice of 

one of the Proprietors. 


— — s eſſe. In re enim 
pari, potiorem cauſam eſſe prohibentis conſtat. l. 28. 


8 
>. The Pe- If one of the Proprietors makes a 
vw A. c in the Common 'Thing withour 
* neceſſity, the 


$4 other oppoſing it; he 
275 „ ſhall be obliged t. 
will of the condition in which they were at firſt, 
other Pro- if it can be done; and to make good all 
Flirts. the Damages which he ſhall have occa- 
ſioned 8. | | 


7 Manifeſtum eſt prohibendi jus eſfe. 1. 18. F.- 


comm. vid. See the Text cited on the following 
Article. | 1 

VIII. 
8. T Jf the Change has been known, and 
Om „ altho* without an expreſs con- 
Je ben; he who has ſuffered it, cannot 
ther Propri- oblige the other Proprietor to reſtore 

| the things 10 their fir 


ers. condition h. 


Sed eti in cemmuni prohiberi ſocius 4 ſocio, 
ne rr ut tamen factum opus tollat, 
cogi non poteſt: fi, eum prohibere poterat, hoc 
pretermiſit. I. 28. . comm. divid. 

= IX. 
& c_ If one of the Proprictors makes fome 


we the Change in the abſence, or without the 
knawledge knowledge of the others, which occa- 


Jong, ſions them ſome-Loſs, or which they 


roncerned, 


have juſt cauſe not to approve of; he 
ſhall be obliged to reſtore things as they 


to reſtore things to the 


306 Ne CIVIL LAW, &c. Book II. 


| . | 
He who having ſeen the Change has 10. ze 
conſented to it, cannot afterwards com- as once 
you of it, even altho' he ſhould ſuffer se 
from it ſome Loſs, or Damage. ; i: 


XI. 

It is always free for every one of 11. E- 
thoſe who have any Thing in Common g 
among them, to divide it: and altho 7 ee. 
they may agree to put off the Partition Il. 
1 yet they can make no 

Agreement as never to come to a 
Partition a. For it would be co 


to Good Manners, that the Proprietors 
* gabinus, in re communi neminem dominoruiti = 


Thing. 

® In communione, vel ſocietate nemo compel- 
litur invitus detineri. ter aditus praſes 
rovinciæ, ea communia tibi eum forore per- 


XII. ' 


If the Things which are to be ſhared 12. V the 
cannot be divided into equal Portions, Commer = 
the Co-Partners may make their Portions 8 35 
equal by Returns of Money, or other- 144 
wiſe. And if the Common Thing be 
indiviſible, ſuch as an Office, or a Houſe 
which cannot be divided without great 
Loſs, or too great an Inconvenience, it 
may be left to one of the Proprietors 
atone for a Price, which fhall be divi- 
ded among them all : in which caſe the 
Thing is to be ſold by Cant, or Auction. 
And even Strangers may be admitred to 
bid for it, if any one of the Proprietors, 
who either is not willing, or perhaps 
not able, to bid for it himſelf, defires 
that it may be ſo". 180 

* Cym regtenibus dividi commoge aliguis 
inter ſacios non poke. vel ex paribus Gras 
æſtimatione juſti fati, unicuique ſocierum adju- 
dicantur, compenſatione invicem fact, coque eui 
res majoris pretii obyenit cæteris condemnato ad 
licitationem nonnunquam etiam extreneo emptore 
admiſſo: maximò fi ſe non ſufficere ad juſta pretia 
Altex ex fociis ſua pecunia vincere vilius * 

prob 
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Of thoſe whd chance to have, &c. Tit. 5. Sect. 2. 307 
ofiteatur, I. 3. C. comm. divid. I. 1. C. ed. Si bau : 1 
* r DIC Wes en 62.8 banker 

dilis 


videatur, poteſt 8 ereiſcundæ judicio, quo bona paterna inter te ac tra- 

pow 3 —_— — 22 trem tuum æquo *. diviſà ſunt, nihil, ſuper evic- 
re omnes res. . f. fam erf tione rerum ſingulis adjudicatarum {pecialiter inter 
r : vos convenit : id eſt, ut unuſquiſque eventum rei 

XIII ſuſcipiat, . evictz detrimenta, fra- 

a | trem & tuum pro parte agnoſcere præ- 


13. 4 fllt in a Partition of ſeveral Lands, or ſes provinciæ, per actionem preicriptis verbis, com- 
of one Piece of Land into two or more N 14. C. fam. erciſe. (Judex familia 5 
, . . cundæ Curare ut ev CAVEcarur, 
i the Portions, it be neceſſary to ſubject one ET d f f. f 2 
Lands har of the aid Portions, or one of the . "TM 


; aredivided. Lands, to ſome Service, for the uſe of the XVI. | 1 
others; ſuch as a Paſſage, a Draught of - The Deeds and Writings appertaining 16. 1. 1 
Water, or other the like Service; the to the Common Things, which are com- Dees 6+- 1 
Arbitrators, or (kilful Perſons, who thall mon to all the Co-Partners, may be lett 22 te 4 
be named to adjuſt the ſeveral Shares or in the Cuſtody of one of them, WhO 5 bf 
Portions, may impoſe the Service on the takes charge of them, and gives his Co-,, ge Ws 
Land which ought to be charged with Partners collated Copies of them, pro- band: to be 4 
it. In which caſe, the condition of miſing to produce the Originals when- i. 8 
the Co- Partners is to be made equal eyer it ſhall be neceſſary. Thus, among 1 
{ome other way, either by a Return of Co-Heirs, the Writings remain in the l 
Money, or by giving a greater Share hands of the rincipal Heir. But if 9 
of the Land to the Perſon who is bur- there be no reaton for preferring one of 1 
dened with the Service, or by other them to the reſt, or that they cannot 4 
Ways. | agree among themſelyes, they may cal! 9 
Sed etiam cum adjudicat, poterit imponere ali- Lots who ſhall have the Keeping ot ws 11 
quam ſervitutem, ut alium alii ſervum faciat, ex Us them, or the Judge may derermine the iy 
quos adjudicat. J. 22. f. 3. f. fam. erciſe. matter, or the Writings may be depoſi- tl 
| XIV ted in the hands of a Publick Notary, : p 
| 5 = | who may give every one of the Partie; 1 
_—— lt there happens to be any conſidera concerned an Authentick Copy. Bur it | 
avs 5 tc. Wrong done in the Partition to aby i anal ro nar it-ro Cane. ot Aa 4 
Partition. f h P. . * A IS NOT UUAL TO P IT TO \ 9 uc 4 
of the Parties concerned, even altho tion. who ſhall have the k = 5 
WY ; _ ceping ol F 
they be of Age, whether it be by the the Deeds! ( 
means of ſome Fraud in one of the Co- tr RT SY 5 1 
, 's i quz ſunt cautiones hæreditariæ, eas judex £1, 
Partners, or even altho nothing can be curare debet, ut apud eum maneant, qui majore ea Th 
laid to the charge of either, the ſaid parte hæres fit. Cxteri deſcriptum, & recogni- 34 
Wrong ſhall be remedied by a new Par- tum faciant: cautione interpoſits, ut cum res exe- 1 
; tition P. | = ipſæ exhibeantur. Si omnes iifdem ex parti- N 
| | s haredes ſint, nec inter cos conveniat, apud N 
r Majoribus etiam, per fraudem, vel dolum, quem potiùs eſſe debeant, fortiri cos oportet: aut 1 
vel perperam fine judicio factis diviſionibus ſolet ex conſenſu, vel ſuffragio eligendus eſt amicus, a- In 
ſubveniri. Quia in bone fidei judiciis, quod inæ- — quem tur: vel in æde ſacra deponi de- mn 
; qualiter factum eſſe conſtiterit, in melius reforma- t. l. 5. F fam. erciſe. I. 4. G. alt. tod. De in- 4 
1 - bitur, 1.3. C. cm. wr, jud. ſtrumentis quæ communia fratrem veltrum tenere 1 
3 the Uſage in France, the Wrong done in a Partition tis, rector provinciæ aditus, apud quem hac Es 
3 ab to be between a Third and a Fourth Part, in order collocari debeant exiſtimabit. J. 5. C. comm. utr. Jud. * 8 
1 to entitle the Party aggrieved to a new Partition. Nam ad licitationem rem deducere, ut qui lici- we: 
* | | tatione vicerit hæc habeat inſtrumenta hæreditaria, 1 
1 XV. non placet neque mihi, neque Pomponio. J. G. F. oY 
4 WET ISS 1 am. erciſc. V. I. ult. F. de fide inſtr. | 14 
1 15. 17 After the Partition of the Thin 3 . | 1 
2 rany ** Which were in common, each of t XVII. | 7 
2 rween the, Co-P i: whe ol © x Gel) | | f 3 
- Co-Pare- O-LAITNETS is in the place ot A Seller to If my the Common Goods which 7. of '£ 
: ners. ag other: and they e ee are to be divided between two or more Things 77h 
. o Warrant to one another their Portions Perſons, there hap to be Things of »#< « 1 
- __ eg : _ Fc 3 ſuch a Nature as that they Fr, Sa Peper Wo 
5 e itor to eri ; : 1 | 1 
; which the Bae. ok 8 but to ill purpoſes, ſuch as Poiſons, of e lern- X 1 
5 5 $ have been divi which no good uſe can be made, Books fn. _ 
5 among the Co-Heirs, executes his Mort - of Magick, and other things of the like any 
; Sehe W one of them, after the Par- Nature; they ſhall not enter into the 1 
: _ the Eſtate 1 the other Co-Heirs Partition, but the Co-Partners, or the 9 
E 7 50 are g = inſt the ſaid judge, if the matter comes to his know- es + 
. e —— ve Portions, ledge, ought to diſpoſe of them in ſuch 1 
Y of War D . had been made + manner as that no bad uſe may be 1 
2 arranty in the Partition a. made of them. | - 
3 Von. I. | | Rr 2 Mas — 
5 1 = 
$ bi 


18. Things Thi 
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* 0 IVIL LAW, Sc. Bo ox II. 


7. Who may ſue for a Regulation of the 


' Mala medicaments, & renena veniunt quidem in 
judicium : omninò interponere ſe in 

non debet. 2 & innocentis viri oy 
eum oportet. Tantumdem debebit facere & 
in Norm, tz leftionis : magicis forts, vel his 


ſimilibus. enim omnia 
ſunt. . 4. 5. 2 9 
XVIII. 
ngs which have been acquired by 


ys, ſuch as'Theft, Robbery, Sa- 
cri do not likewiſe enter into the 
Partition, but ſhall be reſtored to thoſe 
to whom they belong*. | 
Sed & i ex peculatu, vel ex ſacrilegio ac- 
iſitum pg vi, aut latrocinio, aut 
non dividetur. I. 2. f. 4. F. fam. erciſe. 


4 I . 
ry «753 ” s * * 
_—_ ie 4 6 * + a + 


TFT ES YL 
Of thoſe who have Lands, or 
Tenements, bordering upon 


one another. 


HERE is another kind of 


Engagement without Cove- 
nant, which is formed be- 
4 . the Proprietors of 
Lands and Tenements, confining upon 
one another, by the effect of the 
Situation of hols Lands and Tenements, 
which obliges the Proprictors to ſettle 
the Boundaries of their ſevcral Lands 
and Tenements, if they are uncertain 
or to keep to their reſpective Poſſeſſions 
within the Bounds already marked our, 
if any ſuch there be. 


7 


s\ 
* - * 
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4 
— a. 1 
RI 


41 
How Lands, or Tenements, border 
and confine upon one another. 
The CONTENTS. 

1. Difference between Houſes and Lands. 


2. The diſtance from the Confines, for 


planting, building, or makine any 
other Work. 
3. A Partition-Wall, and a Wall that 
belongs wholly to one. 
4. Lands ſeparated by a High-Way. 
5. Lands with a Brook running thro 
them. 
6. Several Views for regulating the Con- 
fines. | 


2 


Et ideò, etſi in 


Confines. 

— about the Confines is to be 
cuſſed after that relating to the 
Poſſeſſion. 5 | 


8. The 


| | J. | 
TI uſe of Boundaries is chiefly for . pifirenc 


| where there is no Build- Seen 


ro 
but Houſes, and Places incloſed with 
Walls, whether in Town, or Country, 
have their Limits ſettled ancient 
Walls, whether they be Partitzon-W alls 
belonging in common to the Neigh- 


one of them alone. 


* Hoc judicium locum habet in confinio pradio- 
rum ruſticorum : in urbanorum difplicuit. Neque 


enim confines hi, ſed magis vicini dicuntur: & ea 
communibus preribus plrumque diſterminantur. 
o * cia * ſint, ] } . 

m latitudo con- 
poteſt : ut etiam finium regundorum nf 


actioni non erit. Et in urbe 


fit. J. 4. F. 10. F fin. regund. See the following 


II. 


Altho' wy Land 2 N 2. The <4 
22 iſhed by the Line which ſe- fn 
parates them, Be 5 the Boundary of 2 | 


te the Extent of them : He's «nd 


bours, or Walls belonging peculiarly to 


them, which is marked out by Lind. 


Marks; and that the Total of ev 


ery one building, or 


of the Lands bordering upon one ano- Wa 


ther, belongs entirely, as far as to 
the outmoſt Extent of the Confines, to 
him who is Proprietor of it; yet he 
cannot however enjoy his Land in ſuch 
a manner, as to be at li either to 
plant, build, or do what he has a mind 
to, cloſe upon the 3 but, ac- 
cording to the Nature of the Plantation, 
Building, or other Work, he ought to 


keep the diſtance which is regulated by 


the Cuſtom, and Uſage of the Placed. 


> Sciendum eſt, in actione finium regundorum 


other Work. 


illud obſervandum eſſe, quod ad exemplum quodam- 


modo ejus legis ſcriptum eſt, qurm Athenis Solon 
dicitur tulifſe, nam illic ita eſt, rid atari, 
wah Ae xugip giyy » T 4gor pun Saga. 
Eur THxiov , Woo a. Ea, 5 d 

wies. Eu 5 Taper, Hood goy ogor , ere, To A? 


* cvrta . ET Ss 
ra 4) Jobs, wil walks. Id eſt, fi quis ſepem 
alienum prædium fixerit, infoderitque, terminum ne 
excedito. Si maceriam, pedem relinquito. Si vero 
domum, pedes duos. Si ſepulchrum, aut ſcrobem 
P ann . itatis — i 2 
ſpatii relinquito. Si puteum, paſſum latitudinis. 
I yerd oleam, aut ficum, ab alieno ad novem 

tato. Cæteras arbores ad pedes quinque. I. uli. 
7 fn. regund. See the eighth Article of the ſecond 

jon of Services. 2 

We have not put down in this Article, the ſeveral 
diftances which are to be obſerved in planting, building, 
er making other Works. For our Uſage is differem my 
i. 
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Of theſe who have Lands, &. Tit. 6. Set. 2. 309 


the Law quoted an this Avticle ; and in this matter we 


III. 


3. A r. When a Wall is juſt on the Confines, 


1 it is a Purtition- Wall; and being com- 
e mon to the two bordering Lands, or 
eh ro Houſes, it ſerves as a to 
one. them<. But he who builds on his own 

| proper Ground, has the Wall to himſelf, 


provided he keeps the neceſſary diſtance 
4-4 Wha Wall that is common to 


— J. 4. C. 10. F. fin. reg. 


LV. | 
4. Land Lands which are ſeparated by a High- 
ſeparared Way, do not border upon one another: 
A ur and the Proprietors of thoſe Lands have 
no occaſion to ſettle their Limits; un- 
leſs a change of the py ſhould 

happen to make it neceſſary *. 

* Sive via publica intervenit, confinium non 
intelligitur: & ideò finium regundorum agi non 
| . Quia magis in confinio meo via publica, 
vel flumen fit, ager vicini. J. 4.m f. & I. 5. 
. fin. regund, See the ſixth Article of the firſt 


Section of Engagements which are formed by Ac- 
cidents. 
£ . 


5. Lands The Rivulets which are not of Pub- 


_— lick Uſe, and which are the Property 


ning hry* Of particular Perſons, whoſe Lands they 
them. Tun acrols, do not regulate the Limits 
of the ſaid Lands; but each Proprietor 
has his own Bounds, ſuch as they are 

ſettled by his Title, or Poſſeſſion. 
Sed fi rivus privatus intervenit, finium regun- 


dorum agi poteſt. l. 6. F. fin. regund. 
| = 


6. Several If there be an 3 about the 


ed Confines of Lands, or Houſes, whether 


| the Ce. in Town, or Country, they are regula- 


fines, ted by the Titles, when there are any 
which deſcribe either the Place of the 
Confines, or the Extent which the ſaid 
Lands ought to have: By ancient Land- 
Marks : By ancient Acknowledgments, 
or other the like Proofs. And becauſe that 
after the date of the Titles, or Deeds, 
there may happen divers Changes in the 

Confines ; are alſo regulated b 

Poſſeſſion, and by the Regard whic 
ought to be had io thoſe Chan . As 
which had 


if a as a" of two Lands 
ive Bounds, in the Sale of 


their 


one of t em marks out other Bounds to 
it than it had before; or if other 


— 4 5 happen to be made by diffe- 
rent 


urchaſes, or Succeſſions, which 


confound or diſtinguiſh the Lands. And 


.in a word, we may regulate the Con- 


fines by any other Ways which may 
lead us to the Knowledge of theme. 


8 In finalibus quaſtionibus vetera monumenta, 
cenſus auctoritas ante litem inchoatam ordinati ſe- 
uenda eſt: modò fi non varictate ſucceſſionum, 
& arbirrio poſſeſſorum fines, additis vel detraQis 
agris, poſtea permutatos probetur, J. 11. F fin. re- 
und. I. 2. C. cd. Eos terininos, quantum ad domi 
nii quæſtionem pertinet, obſer vari oportere fundo- 
rum, quos demonſtravit is, qui utriuſque pradii 
dominus fuit, chm alterum corum venderet. Non 
enim termini qui ſingulos fundos ſeparabant, obſer- 


x vari debent: demonſtratio adfinium, novos fine: 
Prædia urbana) communibus parietibus plerum - 


inter fundos conſtituere, J. 12. F. fin. reg. Sutcet- 
ſionum varietas, & vicinorum novi conſenſus addi- 
tis vel detractis agris alterutro, determinationis ve- 
teris monumenta ſæpe permutant. J. 2. C. cal. 


. 
Tenants for a long Term of Years, 477% 
Uſufructuaries, Mortgagees, may, 3/75 
well as Proprietors, bring their Action . 
to have the Confines ſettled between, 
them and the Poſſeſſors of the Neigh- 
bouring Lands b. | 


* Finium regundorum actio in agris vectigalibus, 
& inter eos, qui uſumfructum habent, vel fructua- 
rium & dominum proprietatis vicini fundi, & 
inter eos qui jure piguoris poſlident, competere 
poteſt. J. 4. f. 9. F. fn. ragund. | 

VIII. 

If the ſame Partics who arc at Law 8. Ihe. Que- 
about the Confines, conteſt likewiſe the/'” about 
Poſſeſſion of the Places whoſe Conſines „ f 
are in debate, it will be neceſſary in the [cuſſed after 
firſt place, to determine the Poſſeſſion i. ht relar- 
For the Queſtion relating to the Con- 4 0 % 
fines, concerns the Property, which Tee 
ought not to be decided till aſter the 
Right of Poſſeſſion is determined. 


Si quis ſuper ſui juris locis prior de finibus de- 
tulerit querimoniam, quæ proprietatis controverſiæ 
coheret, prius poſſeſſionis quæſtio finiatur. J. 3. C. 


reg. 6 
* See the ſeventeenth Article of the firſt Section of 


Poſſeſſion. 


oY 


SECS. MK 
Of the reciprocal Engagements of 
the Proprietors, or Poſſeſſors of 


Lands and Tenements, bordering 
upon one another. 


The CONTENTS. 
1. Diſtance from the Confines for plant- 


ing, or building. 

2. Enchroachment beyond the Confines. 

3. If no Land-Marks appear. of 
l 4 
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„e The CIVIL LAW, ei Boos n. 


4. Of hin who removes the Land-Marks. 


Power of thoſe who are appointed to 
* ſettle the Confines. ay 
— E 
Diſtant HE Proprietor, ot other Poſſeſſor 
3 of 1 in making a Plantati- 
Cab, fr on, a Building, or other Work, ought 


to keep the diſtances between his Work 
and the Confines, according as they are 


lated by Cuſtom, and Uſage*. And 
if he — es therein, he will be 
obliged to liſh his _— pluck 


up his Plantation, and reſtore I hings to 
hs 99 pom af which en 5 
be, to make good the 
which his Undertaking ſhall have occa- 
ſionedd. | 

* See the ſecond Article of the firſt Section. 

» Culpa & dolus exinde præſtantur. J. 4. CSF 
fin. regund. Sed & fi quis judici non pareat in ſuc- 

| arbore, vel xdificio in fine poſito depo- 
nendo, parteve ejus, condemnabitur. 4. J. 4. F. 3. 


II. 


̃ +. &z- If the Poſſeſſor of an Eſtate en- 


croachment Croaches upon his Neighbour's Ground, 
bend the beyond the Confines, he will be liable 
Coyne. for the Damages occaſioned by his Un- 
dertaking<, and to make Reſtitution 

of the Fruits, or other Profits, from 

the time of his Uſurpation. But he 

who ſhall have tranſgreſſed his Bounds, 

and enjoyed the Fruits of his N eich. 
bour's Ground innocently, thinking that 

it was his own, will be obliged to re- 

ſtore the Fruits only from the time of 

the Legal Demand d. 855 | 


© In judicio finium regundorum. etiam ejus ra- 

tio fit quod intereſt. Quid enim, fi quis aliquam 

utilitatem. ex eo loco percepit, quem vicini eſſe 

appareat ? Iniquè damnatio eo nomine fiet? J. 4. H. 1. 
Fl fn. regund. 5 

Poſt litem conteſtatam etiam fructus venient 

in hoc judicio: nam & culpa & dolus exinde præ- 


ſtantur. Sed ante judicium percepti non omni- 


modò hoc in judicium venient: aut enim bona fide 


percepit, & lucrari eum oportet, fi eos conſumpſit: 
aut mala fide, & condici oportet. J. 4. F. 2. F. fin. 
regund. 5 | 


III. 


z. if ͤ IF the Confines of two Eſtates be- 
Land- come uncertain, whether by the Deed 
of the Proprietor, or Poſſeſſor of one 
of the Eſtates, or by an Accident; as, 
if an Inundation has carried away the 
Land-Marks, or that ſome other Acci- 
dent has taken away the knowledge of 
the Separation of the Eſtates z it will 
be neceſſary to ſet new Land-Marks, b 

the advice of {kilful Perſons, or accord- 
ing to the Titles of the Eſtates, or by 
the other Ways which have been men- 


tioned in the ſixth Article of the firſt 
Section; and he wo ſhalt have en- 


croached upon the other, ſhall be bound 


ro make Reſtitution of the Fruits, or 


other Revenues, and of the if 
there be occaſion :. N | 
Fed... pti uminis fines agri confudit 3 


N alieno eos abſtinere, & domino ſuum re- 
itui, terminoſque per menſorem declarari jubet. 
18. F fin. regund. Ad officium de finibus cog- 
noſcentis pertinet, menſores mittere, & per eos 
dirimere ipſam finium quæſtionem, ut æquum eſt. 
F tis locis, 4. /. 
„ 
IV. 


If the Land- Marks have been removed 4. of kim 
by the Act of one of the Poſſeſſors, he who re- 
ſhall not only be bound to make Reſti- 99% the 
tution of the Fruits, and of the Da- = 
mages; but he may likewiſe be proſe- * 


cuted for this Treſpaſs, and he ſhall be 
condemned to ſuch Puniſhment as the 
Fact ſhall deſerve according to the cir- 
cumſtances i. 18 | 


f Divus Hadrianus in hæc verba reſeripſit: quin 
peſſimum factum fir, eorum qui terminos finium 
cauſa poſitos, propulerunt, dubitari non poteſt. De 
pœena tamen modus ex conditione perſona, & 
mente facientis magis ſtatui poteſt, &c. I. 2. & toro 


titulo. . de term. mot. "& „. i». * egund. 
_— | + 3-4 ont 


V 


The Arbitrators, or ſkilful Perſons, 5. rower 
appointed to ſettle the Confines, may, of theſe who 
according to the circumſtances of the 27 "Po 
Condition of the Places, of the Ob- ** /® 
ſcurity of the Bounds, and of the Con- © 


veniency of both Proprietors, either di- 


vide what is ih diſpute, if the Right of 


each Party be uncertain; or adjudge it 
wholly to one of them, if there be 
ground for it; or bound the Eſtates in 
another place, leaving on one {ide as 
much as is taken off on the other, or 


obliging him who happens to be the 


Gainer by this Change, to make ſome 


Return to his Neighbours. 


8 Judici finium „ ittitur, ut, ubi 
non poſſit dirimere fines, adjudicatione controver- 
ſiam dirimat. Et fi forte, admovendæ veteris ob- 


ſcuritatis pratia, aliam regionem fines dirigere 
judex velit, hoc facere, in motel 


& condemnationem. Quo caſu, opus eſt, ut ex 
alterutrius prædio alii adjudicandum fit. Quo no- 
mine is cui adjudicatur, invicem pro eo quod ei 
adjudicatur, certa pecunia dans of. Sed 
& loci unius controverſia in partes ſcindi adjudi- 
cationibus poteſt : prout cujuſque dominium in eo 
loco judex compererit. J. 2. F. 1. 1.3. & l. 4. F. 


fin. regund. 


* 


nod TITLE 


28 


enn . "5 A 
F 4 -—_— FA n 6 
SS en SES Co PE En Eb rag al Chee, 
9 RCT . a 
- e : "7 SE * N 


. 2 pn : 4 TSF. ES 
4 : BY REY . 8 ; Y eh : 8 ds AC — S ef th 24 i nr 
Tos I : 8 8 . * FINS A Cn Ie 2 EA Dees 
, ws . 8 8 (RSS II EE Era Dey TY em ONES Wer ** STEER x N r . 
Ya Oh , 8 > 5 7 WT EAI A AL ͤ ͤͤÄd d PO EC EF I 3 
. % VVV TV/ CAD ORE ĩv d EY FFF 
EO NTT T Mp TB N e gt ee 222 VVV I ee ee SL Ea 
LD DEL Fee IH . 8 5 F e / te ea 1 
ͤõͤ ee n 
<< IA. l MIS Ne. 1 e * 4 [ot 4 4 


OS OS Ee CATS LEI pede I Cen 5 658 . 
e LE 


wo 
* 
277 
N 
75 
5 
* 0 
* 
N 
75 4 
ey 
1 * 85 
58 
8 
5 
3 
SY 
3 
„ 
8 
. 
7 
3 
2 8 "4 
* N 
9 
8 
* 
9 
0 
EF 
3 
2 
* 4 
* AL 
9 
* 


7 Wers T ˙˙»tT ⁰ ôʃ ß 
L nd ado rag fo E ba Are” Ef a an 2 
EC Eo eons vwd ¶yd K . 7 7 3 2 * 8 5 d 3 
JJ; ĩ TT.. SFE cc TOR I A SI in EI Looks 2 Wh 8 255 S tt os Ins 9 237 wd dd eg a io A 3 TH 7 2 
2 n . 1 > hp : 7 3 25 * * RE F 2 Fedde E 24 r 5 38 r R * R e _ £1 
* c CCC F FORE Oy AR FEI N r a — A ISOPTY . e B 


1 8 


ways of 


b os who receiue, &c. Tit. * 


TITLE vn. 

Of thoſe who receive what ts 
mat their due, or who hap- . 
ben to. have in their Paſſeſs been 


an the Thing of another, 
without a Covenant, 


— — 


r may fall out by divers Acci- 
that one may chance to 


the rag have in his Poſſeſſion the Thing 


of another, and be obliged to reſtore it; 


our 4 Cove- altho there have been no Covenant be- 


| ann frſt 


tween them to form this Engagement. 


Thus, be to who pays, through 
Miſtake, a Sum Sum of Money which was 
not duc to him, is ob to reſtore it. 


Thus, he who 2 i to be 
the only Heir, had 9 Poſſeſſion of 
the Effects of an Inheritance, is ob- 
iged to reſtore to the others who have 
Right to the ſame Inheritance, that 
which comes to their Share. Thus, he 


who finds a Thing that has been loſt, 


ought to reſtore it to the Owner. Thus, 
the Poſſeſſor of a Piece of Ground, on 
which Things have been caſt that have 
been 34 e * Flood, ought to 
reſtore ** 1 to let the Owner come 


awa 
We Ie by 14 Examples, that it 


Wo ways, c 


hing of * without a Cove- 


— For one may have it either by a 


_ Caſualty, as in thy res two laſt ( 1 
ar hy a e of a vol untary 
1 f 
In wha * ſoeyer it be that one 
has in his Poſſeſſion the Thing belong- 2 
. en wheth er thro! mere Ac- 


* bo onſequence of 1 


the Engagements are al- 


| The 5ubje+ moſt the — But we have nat thought 


Matter "f 14 proper to mix and con 
this Title. ſorts of Events together; and 


which arc formed "7 Accidents; whe- 


found theſe two 
We treat 
only here of ſuch Events as make one 


Perſon to have in his Poſſefſon the 


"Thing of another, without Covenant, 6 
by the conſequence of ſome voluntary 
AS; as it happens to him who receives 
What is not his due. For the ather 
way of paying the Thing of angrher, t 
@ bare a is a Part af the — 
e ninth Title, hen 
eral of che Bn = 


treat in 


one may have 


ther the Accident puts into the Poſſeſ- 
ſion of one Perſon the Thing of ano- 
ther, as in the two Caſes which have 
been juſt now mentioned; or that with- 
out that there be formed another ſort of 


E t, as happens to him whoſe 
Obi have been hed ina d of 


Shipwreck, by the Loſs of other Goods 


h have been thrown over-board to 

dre 3 z tor he whoſe Goods have 
ſaved, ought to bear his Share of 

the the Loſs and this Engagement is form- 
cd altho one has not the Thing of an- 
other. So that the Reader will have in 
the ninth Title, and in this, all the 
Rules which concern the different ways 


311 


in which one Perſon may have in his 


Poſſeſſion the Thing of another: and 
the ninth Title will contain moreover 
the other ſorts of Engagements which 
are formed by Accidents. 

_ 1 an e Number of 
cas in whic it may happen, that 
by the Conſequence of ins wen 
Act, whether lawful or unlawful, one 
may chance to have in his Poſſeſſion the 
Thing of another without Covenant; 
it is ſufficient to ſee in ſome Caſes the 


Rules belonging to this Matter, which 


it will be caſy to apply to all the Caſes 
that may fall out. 


12 


„ 
Some Examples of the Caſes which 
are the Subjet® Matter of this 


Title, and which have nothing in 
them that is unlawful. 


The CONTENTS. 


1. He who receives what is not due to 
him, is obliged to reſtore it. 

2. Of Payment 1,35 by him who thought 
himfelf to be a Debtor, and was 
not. 

. Of Payment made by 4 third Perſon, 
for the Debtor. 

4. The Creditor does not 
bas been paid him before the Term. 


ive back what 


7. if one by miſtake, er willingly, pays 


* is not due. 


t made in a doubtful caſe. 
70 # him who owes one of two Things. 
xample of another kind. | 
9. pac xample. 


10. Reftitution of a TT Vit one has 


without a juſt Tit p 
11. Payment of 4 Deli, w ich it was 
Is the Blue s Þ wer not to hag 


id. 
* I. He 


ET IO IE PE 


312 The CIVIL LA 


what i; not 


L 
E who receives payment of what 
r r even altho' he 


due to bim, Weite truly uaded that it were due 


u oblixed 100 him, a 


reflore ut. 


that he who pays it were 
of the ſame mind likewiſe, acquires no 
manner of Right to what is paid him in 
this manner; but he ought to reſtore it. 
Thus, he who has received a Legacy 
by virtue of a Teſtament which appears 
. — to be forged, or of no vali- 
dity, ought to reſtore what he has re- 
ceived on that account. And it would 
be the ſame thing, altho' the Teſtament 
were not for or invalid, if the Le- 


ha be revoked by a Co- 
e which dd ao ig bes 


not appear till aſter the 


* Si quid ex teſtamento ſolutum fit, poſtei 
fulfar, vn inofficioſum, vel irritum, Lys um 


apparuerit, repetetur. I. 2. f. 1. de cond, ind, Si 


| multum temporis codicilli did celati, pro 


Fae qui ademptionem contineant legatorum Eu- 


torum: vel deminutionem, per hoc, quia aliis quo- 
que legata relicta ſunt, (ſolutum ex teſtamento re- 
petetur.) J. 2. . 1. F. de cond, ind. Is cui quis per 
errorem non debitum ſolvit, quaſi ex contractu de- 


bere videtur, $. 6, inſt. de 6b. que quaſ. ex contr. 


thought 


himſelf to 


If a Creditor receives Payment from 
the hands of one, who thinking himſelf 
to be his Debtor, was not really indebt- 
ed to him, and paid only in the belief 


be a Debror, that he acquitted his own Debt; this 


und was 
nor. 


£ 


Payment does not acquit the true Debt- 


or, and obliges him who receives it to 


make Reſtitution of what is paid him 
barely thro' this miſtake. Thus, for 
Example, if a Preſumptive Heir being 
informed of the death of his Relation to 


9 


whom he had a as to ſucceed, and 


knowing nothing of a Teſtament which 
cuts him off from the whole Inheri- 
tance, pays off a Debt owing by the 
deceaſed, before he intermeddles with 
the Goods of the Succeſſion, thinking 
thereby to . diſcharge himſelf as being 
Heir, and _ out his own Money to 
that end: the Creditor who ſhall have 


received that Money, ſhall be bound to 


reſtore it, and ſhall retain his Right, or 
Demand, upon the Eſtate of the deceaſ- 


edb. But if the ſaid Creditor had de- 


765 the Title by which he inſtruct- 
ed his Debt, as if it was a Bond which 
he had torn in pieces, ſo that his Debt 
would be either loſt, or in danger of 

ing ſo, the Payment in this caſe would 


ſubſiſt: and he who paid the Money 


would have himſelf to blame for I; and he 
e Heir, 


would have his Action againſt t 


3 
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petitio competit. I. 19. C. 1. F A nd. indes. 
Þ hf 4 |; 
of Covenants, 


h 
ht 


meas} +45 WY e 
If a third Perſon pays to a Creditor 3. of Pay- 
what he knows to be owing to him by me maze 


another, the ſaid Creditor will not be? * #4 


obliged to reſtore it, for he has received 2 
only what was his due; and this third 

Perſon may have been willing to acquit 

the true Debtor. | 8 


Repetitio nulla eſt ab eo qui ſuum recepit: 
tametſi ab alio, quim vero Aae ſolutum eſt. 


Dor. 


0.44. F. de cond. indeb, 


IV 


oh If a Debtor pays before the Term, 4. TheCre- 
even altho' the thing were not to be diror dbes 


due till after his death; the Creditor &? 


who receives the ſaid Payment, altho” 4 Nw 


he had no Right to demand it, may ne- paid him 
vertheleſs retain it. For the Debtor ere the 


might, if he thought fit, pay before it T. 


was due, and he has paid only what he 
owed d. But if it was a conditional 
Debt, which W 4g on the Event of 
ſomething which had not as yet hap- 


ed, and which might perhaps never 
— he who had received Payment 


of it thro? ſole miſtake, could not re- 
_ tain it; for he was not as yet a Credi- 


tor. But if the Condition were ſuch, 
that it muſt neceſſarily happen, there 
would be no Recovery of ſuch Pay- 


ment ©. WY 


4 In diem debitor aded debitor eſt, ut ante diem 
ſolutum repetere non poſſit. I. 10. F. de cond. indeb. 
Si cum moriar Tm . antes —_ 
repetere me non poſſe, Celſus ait. Quz ſenten- 
tia vera eſt. J. 17. eod. See the fifth — 


firſt Section of Payments. 


* Sub conditione debitum, per errorem ſolutum 


pendente quidem conditione repetitur. l. 16. F. de 


Quòd fi ea conditione debetur, quæ 
omnimodò extatura eſt, ſolutum repeti non ky 
licet ſub alia conditione, quæ an im incer- 


tum eſt, ſi ante ſolvatur, repeti poſſit, J. 18. eod. ( 
V. He 


4 
pl 
3 
5 
A 
9 
by 
Ay. 
L 
By. 
f 
Sx 
4 
* 
8 
5 
* 
% 
* . 
Tos 
&(c b 
0 
* 
8 
2 
= 
18 " 
5+ 16 
5 
AD 
i 
N 
py + 
Ly! 
\ 
9 
<a 
< $ 
San 
* 
N 
If 
CAGE 
1. 
. 
2 
2 
VILA 
8 
Ee 
8 
* 
3 
. 
oe 
FD 
8 
og 
las 
8 
8 
2 
* 
ZN 
he 
wx 
— 
7+. 
Fr 
17 
wy 
5A 
7 
fs. 
7 
2 
4 
e 
r 
3 
bo 
IN 
» 74 Y 
. 
272 
"UL, 
DAY 
. 
IS 
$044 
Rs 
2A 
. 
4, * 
TILA 
8 
2 
2 
SETS, 
LDF, 
8 
EY 
Cy, 
1,0 
LENS, 
Yr tl 
KEN 
55 
1 8 
TS 
ER 
* 
3 
8 
TIS 
TRE, 
9 
. 
n 
OY 
1 
8 
8 
* 
. 
2 


Ee 
2 


: 2 5 5 7 5 2 n 
* * * N N + K 2 N dn FI. 7 - . 9 7 a 4 £2 r 4 e S a 5 hs Ns 64 > VR — "17 
5 * ö * 9 ** A © r m4 : *- 7 r 8 * r We I tg 3 2 n 3 2.3 — 
* RR 2 : : * * 5 7777 ͤ ! )ßß)ß ß 7 / EL DOT TEMELa EE, 22 9 7777CFCCCCbC . IR RNS 3 ˙ FA = YI 7 NE” 4 n 
; £ 5 252 2 a Vi JJ et SEL Ad ES Rr bes PH A PE et I og Ef ADS A Ret I en DE, noe 3; DR SSI EL nw das rea add at] PIECES a 8 0 
a ; 7 8 Ee OLE Fo ON ndnd Wb ne es Pg ed Pe VCC JJ. a nf Ee es ed * OR * , 
bs Io : . e e J Iu Ee CONE dt I SY Re doe 6; ab . 3 5 2 . . 

232222 dddddddͥͥũ . NS „ * * * * F 
„) w 8 8 . E FD „„ OD BE WR hernd 5 Se 222 IRS = NC VINE WR Tous AF TE OF 9 : F 

5 5 Pcs 5 88 N 8 2222Cͥͥͤ ] in K " * 0 
11 Se 


25 


MY be that the Thi 
˙Ü due, or that the 


V. 


„ © He who pays thro' miſtake what he 
thought he owed, and what he did not 
wilingy, really owe, my recover it, whether it 


was never in effect 
hing having been 
due, ſome Event had ha which 
annulled the Debt, and which was un- 
known to the Debtor. As, for Ex- 
ample, if a Debtor having paid his Debt 
to the Heir of his Creditor, there ap- 
pearcd afterwards a Teſtament by which 
the Creditor had forgiven the Debt: 
But he who knowing he has means 
whereby to defend himſelf againſt his 
Creditor, does nevertheleſs pay willing- 


20 cannot demand what he has paid. 


or it was in his power to renounce the 


| Reaſons, or Defences, which he may 


have bad to avoid paying the Debt *, 


Si quis indebitum i s ſolvit, per hat.: 
actionem condicere poteſt, Sed fi ſciens ſe non 
debere, ſolvit: ceſſat repetitio. J. 1. f. 1. F. de cond. 
indeb. Indebitum autem ſolutum accipimus, non 
ſolkm ſi omninò non debeatur, ſed etſi per aliquam 
exceptionem perpetuam peti non poterat : quare 
hoc quoque repeti poterit, niſi ſciens ſe tutum ex- 
ceptione, ſolvit. I. 26. f. 3. F. ed. 


VI. 


6. Payment He who being in a doubt whether 


made in 4 


doubtful 
caſe, 


he owes or not, pays at all adventures 
to free himſelf, in cafe it ſhould appear 
that he were really indebted, may re- 
cover what he ſhall have paid, if it be 


found in reality that he owed nothing; 
unleſs it ſhall appear that in the doubt 


the Parties had a mind to put an end to 
their Diſpute by the ſaid Payment, and 
that it was in lieu of a Tranſaction. For 
in this caſe the Payment ſubſiſts 8. 


Pro dubietate eorum, qui mente titubante in- 


debitam ſolverint pecuniam, certamen legumlatori- 


bus incidit, idne quod ancipiti animo per ſolverint, 
poſſint repetere an non. Quod nos decidentes, 
ſancimus, omnibus, qui incerto animo indebitam 
dederint pecuniam, vel aliam quandam ſpeciem per- 
ſolverint, repetitionem non denegari: & præſump- 
tionem tranſactionis non contra eos induci : niſi 


hoc ſpecialiter ab altera parte approbetur. J. alt. C. 
de cond, indebit. HL s 


VII. 


-. of vim If he who owed one of two Things, 
who owes has given them both, either by Miſtake, 
ove of wo ox out of Ignorance, he who has re- 


Thmgs. 


"ceived them ſhall not have the Liberty 


to chuſe which of the two he has a 


mind to keep; but the Debtor ſhall re- 


tain the Right of chuſing, and of leav- 


ing with the Creditor the Thing which 


he pleaſes to give him, and of takin 
back the othe . : O 


Vo I. I. 


nem recipiendi, qui & dandi 


Si quis ſeryum certi nominis, aut quamdam 
folidorum quantitatem, vel aliam rem promiſerit: 
& cum licentia ei fucrat unum ex his ſolvendo = 
berari, utrumque per ignorantiam dependerit: du- 
bitabatur, cujus 7 daretur à legibus ei repetitio, 
utrumne ſervi, an iz, & utrum ſtipulator, an 
promiſſor habeat hujus rei facultatem. Et Ulpia- 

us quidem. nobis hxc decidentibus Juliani, & 
piniani ſententia placet, ut ipſe habeat electio- 

i it. J. pen, C. de 
cond. indebit. 


VIII. 
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He who happens to be in Poſſeſſion 8. E 
of a Thing belonging to another, whe- of «note 
ther it be Moveable, or Immoveable, by“ 


what Title ſoever he poſſeſſes it, whe- 
ther by Sale, Donation, or other Title, 
is obliged to reſtore it to the Owner, 
whenever he appears, and makes out his 


Right. Thus, the Purchaſer of a piece 


of Ground, which is recovercd from 
him at Law by the right Owner, is ob- 


liged to reſtore it to him: and this En- 


. is of the Number of thoſe 
that are formed without a Covenant i. 


gr che renth Seftion of the Contradt of Sale. 
IX. 


The Heir, who during the abſence of g. Another 
his Co-Heir, or believing himſelf to be Example. 


ſole Heir, takes Poſſeſſion of all the 
Goods, obliges himſelf, without a Co- 
venant, to reſtore to the other his Share 
of the Inheritance, whenever he ſhall 
appear k. 


See the ninth Article of the third Section of Inte- 


reſt, Coſts and Damages, &c. 
X 


He wlio happens to have the Thing 10. Reis- 


of another without a juſt Cauſe, or to 
whom a Thing was given for a Cauſe 


tion of 4 
Thingwhich 


which ceaſes, or upon a Condition which e a 
does not happen; having no longer any juf Tire. 


Cauſe for keeping it, ought to reſtore 
it. Thus, he who had received a Dowry 


for a Marriage which does not take ef- 
fect, or which is annulled, ought to 
reſtore that which was given only upon 


that account l. Thus, with much 


greater reaſon, are they who have re- 


ceived Money, or any other Thing, for 
an unjuſt Cauſe, bound to reſtore it. 


Conſtat id demim poſſe condici alicui, quod 
vel non ex juſta cauſa ad eum pervenit, vel redit ad 
non juſtam cauſam. J. 1. F. wlt. F. de cond. ſine 


cauſa. Nihil refert utrumne ab initio fine cauſa 


2 datum ſit, an cauſa propter quam datum ſit, 
ecuta non fit. J. 4. ed. Fundus dotis nomine 
traditus, ſi nuptiæ inſecutæ non fuerint, condicti- 
one repeti poteſt. J. 7. F. wr. F. de cond. cauſ. dar. 
. 8. eod. |. 1.5. 1. F. de cond. ob turp. vel injuſt. 

cauf. 
85 may receive ſomething for an unjuſt Cauſe, 
without a Covenant, as by Concuſion, or 2 Violence. 
Sf | And 
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11. Pay- 
ment of 4 
Debt,which 


XI. 


The Debtors who icquit voluntarily 
Debrs which the might have | 
to be declared mill in ſtrictneſs of Law, 


it was in the , ; chem inft 
4/121 altho* Natural Equity made them juft 


4 


power not to 
have paid, 


Debts, cannot afterwards deny the Debt 
which they have once approved of u. 
Thus, for Example, if a married Wo- 


man who had entred into Bond without 


the approbation or conſent of her Huſ- 
band, br even with his Conſent, in the 
Cuſtoms where a Wife cannot be bound, 
dcquits, in her Widowhood, her Obli- 
gation, which would have been declared 
null and void in Law, ſhe catinot after- 
wards call in queſtion the Payment which 
ſhe had made of the ſaid Debt. Thus, 
a Minor being arrived at the Years of 


Majority, and paying then a Debt, a- 


ainſt which he might have been re- 

ieved, cannot demand back what he has 

aid. For in theſe Caſes, there was a 
Netw) Obligation which the Debtor 
had power to acquit. 

" Naturales obligationes non eo ſolo æſtimantur, 
fi actio aliqua earum nomine competit, verùm eti- 
am eo, fi foluta pecunia repeti non poſſit. J. re. 
F. de ol. & ad. See the fourth Article of the 

Section of Payments. 


SECT. I. 


| Other Examples of the ſame Matter, 


in Caſes of unlawful Fatts. 


0 : y unlawful Facts, we underſtand 
D bere, not only thoſe which are 


prohibited by ſome expreſs Law, but 


all thoſe which are contrary to Equity, 


Honeſty, or Good Manners, altho' there 
be no written Law which makes men- 
tion of them. For 3 contra- 
ry to Equity, Honeſty, or Good Man- 
ners, is cont A Principles both 


of Divine and Humane Laws. 


The CONTENTS. 
1. Three forts of unlawful Fadts. 
2. A Fatt unlawful only on the part of 
him who gives. =” 
3. A Fact that is unlawful only on the 
N part of the Receiver. 
4. A Fatt unlawful both on the part of 
the Giver, and of the Receiver. 
3 


1 . % d. "I 
- 7 N 4 5 


1 


We; 

'T may 75 three ways, that by 1. Tire 

93 Fact, . WM 
um of Money, or other Thing, from ab. 
another Perſon. For the Fact may be 
unlawful, either only on the noe] him 
who gives, or only on the part of him 
who receives, or on the part both of 
the Giver and Receiver:. Thus, he 
who, under pretext of Civility, ſhould 
make a Preſent to one who be knew 
would be his Judge, or Arbitrator, and 
who on his part was altogether igno- 
rant of the Motive of the {aid Preſent, 
would give unlaw fully what the ſaid 
Perſon might receive without any Of- 
fence to Juſtice. Thus when any Per- 
ſon, either by himſelf, or others, exacts 
a Sum of Money, or other Things, to 
hinder him from committing ſome great- 
er Violence, or makes one deliver up 
to him the Titles of ſome Debt, or 
ſome Right, which he owes; the ſaid 
Fact is only unlawful on the part of the 
Perſon who commits the Vic and 
not on the part of him who ſuffers it. 
Thus when a Perſon receives Money of 
another, either himſelf, or by 2 

nd, to commit ſome Crime, ſome 

Offence, or ſome Injuſtice; the Fact is 
unlawful, both on the part of him who 
receives, and of him who gives. 


* Omne quod datur, aut ob rem datur, aut ob 
cauſam. Et ob rem, aut turpem, aut honeſtam. 
Turpem autem: aut ut dantis ſit turpitudo, non 
accipientis: aut ut accipientis duntaxat, non etiam 
dantis: aut utriuſque. I. 1. F. de condidt. ob np. 
vel inj. cauſ. 


II. 


If the Fact be unlawful only on the 2. 4 ra 
part of him who gives, he who has re- unlamful 
ceived will not be obliged to give it % ® Fro 
back, unleſs it be that the Circumſtances %, 7 
regulate his Duty in another manner. , 
Thus in the caſe of him who had re- 
ceived a Preſent, being ignorant of the 
unjuſt Motive of giving it, as has been 
explained in the firſt Article; if the 
ſaid Motive chanced afterwards to come 
to his knowledge, he would be obliged 
either to abſtain from the Function of 
Judge, or Arbitrator, or to give back 
the Preſent which he had received, or 
even to do both the one and the other, 
according as Prudence and Equity might 
require, under the Circumſtances of the 
Quality of the Perſons, and of that of 
the Fact b. | = 


b This is # Sequel of the foſt Caſe explained in the 
foregomg Article, Ut dantis fit Bos her J. 1, F de 
cond, ob turp. vel injuſt. cauſ. | | 

III. When 
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7 Of thoſe who receive, &c. Tit. 7. Sed. R 3186 


III 


3. 4 When the Fact is unlawful only on 

chat is un. the part of him who has received a 

Thing for an unjuſt Cauſe, he who has 

9 1 bg iven it may recover it again, altho' the 

Boy eceiver have perk what he was 
bound to by his E ente. And 
nothing can excuſe the Receiver from 
making Reſtitution, even altho' the 
Thing were not demanded of him, nor 
from the other Puniſhments which the 
Fact may deſerve, if it comes before a 
Court of Juſtice. 


© Quod ſi turpis cauſa accipientjs fuerit, etiamſi 
res ſecuta . poteſt. J. 1. §. 2. F de cond. 
ob twrp. vel inj. cauſ. Perpetuò Sabinus probavit 
veterum opinionem exiſtimantium, id quod ex in- 
juſta apud uli fir, poſſe condici, in 
qua ſententia etiam Celſus eſt. J. 6. F. cod. 


IV. 


4 If the FaRt be unlawful both on the 


both he 0 | 4 * 
. ; of him who recaves, the Giver 


Fw ang loſe deſervedly what he has employed to 
of the Re- ſo ill a purpoſe, and ſhall have no Ac- 


lawful part of him who gives, and on the 3 
all 


ceiver, tion for recovering it l. And the Re- 


ceiver cannot retain this unjuſt Profit: 
and even altho' he had executed the un- 
lawful Engagement for which he had 


received the Money, or other Thing, 


he ſhall be obliged to make Reſtitution P 


to the Perſon to whom it may be due; 
and moreover be liable to the other 
Puniſhments which he may have de- 
ſerved. | 


Ubi enim & dantis & accipientis turpitudo 
ver ſatur, non poſſe repeti dicimus. J. 3. F. de cond. 
e turp. vel inn. cf. See the third, fourth, and 
 fifch Articles of the fourth Section of the Vices 
| gf Ones and the Remark on the ſaid fifth 
Article. | 7 


aki GE EG ORR TY TY * 


W 
O the Engagements of him who 
" bath ſomething belonging to an- 


other Perſon, without a Cove- 


The CONTENTS. 


I. Reſtitution of Money, with Intereſt, 
if there be ground for it. | 

2. Care of the Thing. 

3- Reſtitution of the Fruits. 


4. Of the Augmentation happened to the | 


Thing which is to be reſtored. 
J. I he who had a Thing belonging to 
another, has alienated it. 
1 


I. 


nk Engagement of him who 1. R,. 


happens to have a Sum of Mo- en of Mo- 
ney belonging to another Perſon, whe- 77: 7 7 
ther it be chat he had received it in pay- . 
ment of a Debt that was not duc, or grownd for 
that he had come by it ſome other way, *. 
conſiſts in reſtoring the ſaid Money 
without Intereſt *, except from the time 
of the Demand, provided he has acted 
honeſtly and fairly. But if there was 
on his part any knaviſh dealing, he ſhall 
be obliged to pay the Intereſt of the 
Money from the time that he began 
to act knaviſhly. | | 


* Pecuniz indebitæ, per errorem, non ex causâ 
judicati ſolutæ, eſſe repetitionem jure conditions, 
non ambigitur. Si quid igitur probare potueris 

tuum, cui harres extitiſti, amplius debito 
creditori ſuo perſolyiſſe ; repetere potes. Uſuras 
autem ejus ſummæ praſtari tibi fruſtra deſideras. 
Actione enim condictionis ea ſola quantitas repeti- 
tur, quæ indebita ſoluta eſt. J. 1. C. de cond. ind. 


II. 


If it be any other thin beſides Mo- 2. Care of 
ney that is to be reſtored, he who be- % Thing. 


gins to know of his Engagement to 
make Reſtitution, ought to take care 
of the 'Thing, and to ber it, till 
he reſtore it. But if the Thing hap- 
ens to be damaged, or even periſhes, 
whilſt the Poſſeſſor was verily perſuaded 


that it was his own, and before it had 
been demanded of him, and he without 


blame for not reſtoring it; he would 
not be accountable for it, even altho” 
the Thing had periſhed thro' his Neg- 
ligence. For his condition ought to be 
the ſame as if he had been the Owner 
of the Thing. But after the Demand, 
if he was in delay, he would be anſwer- 
able for every thing that ſhould happen 
even without any fault of his. 


> Non folim autem rem reſtitui, verùm & fi 
deterior res fit facta, rationem judex habere debe - 
bit, Finge enim debilitatum hominem, vel verbe- 
ratum, vel vulneratum reſtitui : utique ratio per 
judicem habebitur, quantò deterior fit factus. J. 13. 
F. de rei vind. Si ſervus petitus, vel animal aliud 
demortuum fit, fine dolo malo & culpa poſſeſſoris, 
pretium non eſſe præſtandum, plerique aiunt. Sed 
eſt verius, ſi forte diſtracturus erat petitor ſi acce- 
piſſet, moram paſſo debere præſtari. Nam fi ei 
reſtituiſſet, diſtraxiſſet, & pretium eſſet lucratus. 
J. 15. F. ult. ed. Si homo fit qui poſt conventio- 
nem reſtituitur, ſi quidem à bonæ fidei poſſeſſore, 
puto cavendum eſſe de dolo ſolo: debere cæteros 
etiam de culpa ſua: inter quos erit & bona fidei 
poſſeſſor, poſt litem conteſtatam. J. 45. cod. 


III. | 
If it is Land, or Houſes, which is to 3. reſtinu- 
be reſtored, or any other Thing which #7 of 1h 


produces ſome Revenue, the Poſſeſſor J. 
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316 The CIVIL LAW, &c. Book IL 


who is bound to reſtore the Thing, is 
bound alſo to reſtore with it the Fruits, 


= . or Revenues, which he has reaped, ei- 
3 | ther only from the time of the Demand, or 
=_ X even for the whole time of his Enjoy- 
| ment of it, according to the Nature of 

„ the Cauſe which had transferred the 


Thing into his hands, and the Circum- 


„ent Siet cundiftio anturalie e: & lde 
| | etiam rei ſolutæ acceſſit, venit in condictio- 
= nem. Ut puta partus qui ex ancilla natus fit, vel 
= yoo Muvione acceſſit. Imd & fructus quos is, 
. | ſolutum eft, bona fide percepit, in 
pn rn 

i qui i itum repetit, & re- 
Rite? debent, Ll. 65. $. 5. F. de _ 
Ir 
| s 1 
tk __ the Fruits, See the 


ſes prove ſt, even 
when it is reſtrained to that which given, 
not being due. Thus, for Example, if an Executor de- 
levers to a poor Legatee 4 Piece of Ground which had 


was the true Owner of 
had under this honeſt fincere Per- 


ba 
he for it, if the Thing was ſold, 
altho' he had not fold it for the full Va 


„ Hominem indebitum (dedi) & hune fine fraude 
ico diftraxiſti : nempe hoc folum refundere 


debes, quod ex pretio habes. I. 26. F 12. F 4. 


md. 


* 
* 


** * 


SECT. IV. 


Of the Engagements of the Maſter 


of the Thing. 
The CONTENTS. 


The Maſter ought to refund what has 


out on the Preſervation 
of the Thing. 


E whoſe Thing has been in the 1b. Mater 
Poſſeſſion of another, and who ought to re- 
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been left him by a Codicil, and that the ſai 
C 


pears 10 have forged, but without the 2 


be has uſefully laid out in preſerving the e Thing: 


recovers it, even altho' it were from one ſπι bat 3 


laid out on 1 
not to be the true Owner of it, is ob- ;þe preſer- Y 


liged to refund the Poſſeſſor of all that varion of 
Thing : if there be Fruits to be 


moded thereby; would it be unjuſt to diſcharge him 
from this Reſtitution ; which a Legatee, who is vich 
and at his eaſe, might 


_ had been deprrved & a falſe Title ? It the 
= | + View of theſe ſeveral Events, and of the other diffe- 

rent Cauſes which may oblige one to make Reſtitution of 

the Fruits, or diſcharge Ned that we have 

' thought that the uſe # the ought to be left to the 
Prudence of the Fudge, according to the 5 which 

| gave occaſion to the Poſſeſſor's Enjoyment of the Thing, 


and the Circumſtances, 


IV. 

4. Of te If the Thing which is to be reſtored 
_ chanced to be augmented, while it was 
= „in the Poſſeſſion of him who is bound 
Thing which to reſtore it; as if a Herd of Cattle was 
is ro be re- increaſed in Number, or a Piece of 
fend. Land adjoining to a River become 

greater, the Whole muſt be reſtored d. 


Ut puta partus qui ex ancilla natus fit, vel 
quod alluvione acceſſit. 1. 15. F de candicf. ind. 
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reſtored, out of them muſt be deducted 


the Expences which the Poſſeſſor has 


been at in gathering them *. 
Ei qui indebitum repetit, & fructus & partus 
tit bo deducta impenſa. I. 65. F. 4. de 
Quod in fructus redigendos impenſum eſt, non 


ambigitur ipſos fructus deminuere debere. J. 46. f. 


de uſur. See the eleventh Article of the third Sec- 
tion of Intereſt, Coſts and Damages, G. and the 


Remark on the faid Article. 
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Of Damages occaſioned by 


TITLE VII. 


Of DAMAGES occaſioned by 
FAULTS which do not 
amount to a Crime, or Of- 
fence. ; 


TP E may diſtinguiſh three ſorts of 

We Faults from which ſome Da- 
res mage may proceed. Thoſe which 
amount to a Crime, or Offence: Thoſe 
of the Perſons who fail in the perform- 
ance of the Engagements which they 
are bound to by Covenant; ſuch as a 
Seller who does not deliver the Thing 
fold; a Tenant who does not make the 
Repairs which he is bound to by his 
Leaſe. And thoſe which have no rela- 
tion to Covenants, and which do not 
amount to a Crime, or an Offence; As 
if out of wantonneſs one throws out any 
thing at the window which ſpoils a 
Suit of Cloaths : If Beaſts, for want of 
being carefully watched, do any Da- 
mage: If a Houſe is ſet on Fire thro' 
Imprudence : If a Building that is gone 
to decay, for want of being repaired 
falls upon another, and damages it. 


Of theſe three ſorts of Faults, it is 


only theſe of the laſt kind which are 
the Subject Matter of this Title. For 
Crimes and Offences ought not to be 
blended with Civil Matters; and all that 
relates to Covenants, has been explain- 
ed in the firſt Book. | 


The Reader may, with reſpect to the 


Matter of this Title, conſult that of In- 
tereſt, Coſts and Damages, GSS. 


SHEET 1 
Of that which is thrown out of a 


Houſe, or which may fall down 
from it, and do ſome Damage. 


The CONTENTS. 


1. He who inhabits the Houſe, is liable 

| for the Damage. 

2. The Probibitions of throwing out any 
thing out of Houſes, regard the 

| Surety of all ſorts of Places. 

3. The Maſter of the Houſe liable to 8 


nant, or 2 is liab 


Fine on this account. 
4. If any one is killed, or burt. | 
ſ. if feveral Perſons inbabit the ſame 


6. If one has the whole Houſe, and lets 
out Chambers. 

7. Of thoſe who take into their Houſes 
Scholars, or other Perſons. 

8. If 7 thing has been thrown out with 

en to do hurt. | 

9. Prohibition to have any thing _ out, 
which may fall, and do miſchief. 

10. If the 2 of the thing that is bung 
out does any barm. 5 | 

tt. Tiles falling from the Roof of a 

Houſe. | 


. . 
IE who inhabits a Houſe, whether 1. K, »4v 
he be the 745 nya of it, Te- _ > 
e for the Damage * * 
which is cauſed by any thing thrown Damage 
out, or poured out of any = of the 
ſaid Houſe, whether by Day or by 


Night. And he ought to anſwer for it 
to him who ſhall have ſuffered the Da- 
mage, whether it was he himſelf that 
threw it out, or any of his Family, or 
Domeſticks, even altho' it were in his 
abſence, or without his knowledge. 


2. . Inſciente Do 

m habere hoc edic- 

tum, fi interdiù dejectum fit, non nocte: ſed qui- 

buſdam locis & note iter fit. 1.6. F. 1. . See 

the following Articles. | 

| 1 

Seeing the Prohibitions of rowing, 2. The Pro- 

or pouring out any thing out of Houſes, hibirions of 

have regard to the 8 of the Places — 

where the Damage may ha z they ©; 

are not therefore 4 9 Warne N 

to N and other Publick Places; gard the 

but they extend to all the Places where Sweyy of 

this Imprudence may be attended with Long 7 
b 5 . ef, 

any Damage®. 


summa cum utilitate id prætorem edixiſſe, 
nemo eſt qui neget. Publice enim utile eſt, ſine 
metu & periculo per itinera commeari. Parvi au- 
tem intereſſe debet, utrum publicus locus ſit, an 
verd privatus, dummodo per eum vulgò iter fiat: 
uia iter facientibus proſpicitur, non publicis viis 
— Semper enim ea loca per quz vulgò iter 
ſolet + 7 TL t habere. J. I, 
1. 2. F. de his qui o eo. In eum 
quo vulgo iter fit vel in > conſiſtitur. 4. 


III. 


Beſides the making good the Damage 3. 11. 
which ſhall have been cauſed by what Maſi of 
as 


41. 


Faults, &. Tit. 8. 317 
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3t8 The CIVIL LX 


the Houſe has been thrown, or poured. he 
lebte i 4 who dwells in the Houſe will be fred 
Fine # 15% Jemmed to the Penalty which the Civil 
Policy may have liſhed e, or to 
ſuch other Penalty as the Judge ſhall 

think fit to inflict according to the cir- 


cumſtances d. | | 
* In duplum judiciam dabo. J. 1. F. de bis gi 
Pryor ES ow 


* The Penalties are arbitrary in France. 

© - ' 1 

4. 1f aw If that which has been thrown out 
ve i, billed, cauſes the death of any perſon, or 
e wounds him, the perſon who did it will 
be tried for it in a Criminal Profecution. 
And he ſhall be puniſhed according to 
the Nature of the Fact, and will be lia- 
ble- to make good the Damage that is 
done. And 12 Maſter of the Houſe 
will likewiſe be liable to a Fine, and to 
ſuch Damages, or other Penalty, as he 
may appear to deſerve according to the 
Circumſtances *. L 

Si eo ictu homo liber periſſe, dicetur, quinqua- 
ginta aurturum judicium fi vivet nocitu 

ei eſſe dicetur, quantum ob eam rem æquum Judi 


videbitur, eum cum quo agetur condemnari, tanti 
judicium dabo. 7, 722 ts gui effud. vel dejec. 


5. Tue. If ſeyeral Perſons inhabit the ſame 
ral Perſons Place from whence any thing hath been 
inhabit the thrown, or poured out, every one of 
fone Place. them will be anfwerable for the whole 
Damage; unleſs it can be known who 
has cauſed it, either which of the Maſ- 
ters, or of the Perſons for whom each 
Maſter is anſwerable. But if their Habi- 
tation be diſtinct, every one is only an- 
ſwerable for what ſhall be thrown out 

of the Places which he occupiesf. 
I $i plures in codem ccenaculo habitent, unde 
de joctum eſt, in quemvis hæc actio dabitur : cum 
ine impoſſibile eſt ſcire quis dejeciſſet, vel effudiſ- 
fe, & quidem in Golidurs. e G3 
2 22 — actio K eum folum 
"__ inhabitat eam partem, unde effuſum eſt. 

L. Sec the following Article. 


| VL | 

6. 7 Altho' the Proprietor, or princi 
of Tenant of a Houks, -Godk 5 —— 
Houſe, and ſmall part of it, if he lets Chambers, or 
lets e lodges in ſome of them one of his 
Chambers. Friends, he ſhall be anſwerable for the 
Fact of the perſon whom he receives in- 
to his Houſe. But if it appear out of 
what Room the thing has been thrown, 
the Action may be brought either a- 
_ the perſon who lodges in the ſaid 
oom, or againſt him who has the 

Z 


W, Cc. Book II. 


whole Houſes. And this laſt will have 
his Recourſe againſt the other. 


_ © Jdem erit dicendum & ſi quis amicis ſuis mo- 
dica hoſpitiola diſtribuerit. Nam & ſi quis corna- 
culariam exercens ipſe i mam partem ccnaculi 
habebat, folus tenebitur. Sed boſpitaculi ha- 
bear, ſolus tenebitur. Sed ſi quis cornaculi, ipſe 


ſolus æquè tenebitur, ſed ſi quis carnaculariam exer- 
cens modicum ſibi hoſpitium ret inuerit, r 
locaverit pluribus, omnes tenebuntur, quaſi in hoc 
ccenaculo habitantes unde dejectum, effuſumve eſt. 
Interdum tamen (quod ſine cuptione actoris fiat) 
2 prætorem æquitate motum, in eum 

dare actionem, os cubiculo * 
jectum eft, licet plures in codem ctenaculo habi- 
tent. Quod fi ex mediano cceraculi quid dejectum 
fir, verius eſt omnes teneri. J. f. 5. 1. & 2. f. 4 
. vel dejec. See the ing Article. 


id Policy of Towns, takes notice — 2 
who the Houſes, bee ider In- 
. 
Perſons whom they recerve into their Hanſes, as to what 


concerns the matter of Policy which it here treated of. 


VII. 


Schoolmaſters, Tradeſmen, and others 7. of theſe 


lus rake into their 12 Scholars, 5, _ 
pprentices, or other Perſons, to in- ,, Slo- 
ſtruft them in ſome Art, Manufacture, is! p * 
or Trade, are anſwerable for the Fact of ther Fer- 


thoſe Perfons h. Jos 


Si horrearius aliquid dejecerit, vel effuderit, 
aut conductor apothece, vel qui in hoc dumtaxat 
conductum locum habet, ut ibi opus faciat, vel do- 
ceat, in factum actioni locus eſt, etiam fi quis ope- 
rantium dejecerit vel effuderit, vel fi quis diſcen- 
tium. J. g. $. 3. F de his qui ud. vel dejec. 


Tonk VIII. | 
All the foregoing Articles are to be 8. 7 ay 
underſtood of that which has been % 6a. 
thrown down, or poured out, through _ mom 
careleſſneſs, and without any defign. %u 10 4. 
But if it has been done with deſign, —— 


Injury, the Offence, or Crime, will be 


chaſtiſed with ſeverer Puniſhments, ac- 
cording to the Nature of the Fact, and 
arch gd 

| Interdim injuriæ appellatione damnum culpa 
datum ſignificatur, ut in lege Aquilia dicere ſolemus. 
1 1. F. de in jur. N 185 8 —— * ; 12 


IX. 


If there be any thing hung out from 9. Probi. 


the Roof of a Houſe, from a Window, on to have 

or any other Place, from whence the 2 x 

fall of it may do ſome harm, or damage, %% way 

he who inhabits the Houſe, or Place, fall and d. 

from whence it is hung out, will be miſchief. 

condemned in ſuch Fine as ſhall have 7 

been regulated by the Policy of the 

Town, or fuch*as ſhall be inflited by 

the Judge, according to the circumſtan- 

ces ; even altho' the thing did not fall, 

and altho' it had been put there by ano- 

ther than the Maſter of the Houſe. For 

it is for the Publick Intereſt, that _ 
ple 


1 


ec. Hoc edictum ſuperioris portio 
ens etenim fuit, prætorem etiam in hunc caſum 
profpicere, ut ſi quid in his partibus ædium peri- 
culose poſitum eſſet, non noceret. |. x. 44 


Ait prætor, Ne quis in ſuggranda, protect Hac 


* 7 


verba, Ne gun, ad omnes pertinent, vel inquilinos, 


vel dominos dium, five inhabitent, five non, ha- 
bent tamen aliquid expoſitum his locis. & J. 5. F. 8. 
Politum habere etiam is rectè videtur, qui ipſe qui - 
dem non poſuit, verùm ab alio poſitum patitur. 
Quare fi ſervus poſucrit, dominus autem poſitum 
patiatur, non noxali judicio dominus, ſed ſuo no- 
mine tenebitur. 4. 72 $. 10, Prætor ait, cia, 
caſus necere poſſet. Ex his verbis manifeſtatur non 
omne quidquid poſitum eſt, ſed quidquid fic poſi - 
tum eſt, ut nocere poſſit. 4. I. 5. K 11. | 


X. 


© kane ave inhabits the Houſe will be bound to 


does make the Damage, over and above 
: harm. the — which = would be liable 
7 to, altho' no Accident had happened 
5 from the hanging out of the thing ®. 
8 = Coercetur autem qui poſitum habuit, five no- 
. cuit id quod poſitum erat, five non nocuit. J. . 
- $. 1 1. F de bis qui effud. vel dejec. 
Ez | 11. Tiles If Tiles fall from the Roof of a 
a falling from Houſe which was in good caſe, and by 
3 5 "— f the bare effect of a Storm, the Damage 
ET * which may happen by ſuch Fall is an 


Accident tor which the Proprietor, or 
'Tenant, of the Houle cannot be made 
accountable. But if the Roof was in a 


bad condition, he who was bound to 


keep it in repair, may be liable to make 
good the Damage that has happened, 
according to the circumſtances”. 


* Servius quoque putat, ſi ex xdibus promiſſoris, 
vento tegulæ dejectæ damnum vicino dederint, ita 
cum teneri, ſi ædificii vitio id acciderit, non fi vio- 
lentia ventorum, vel qua alia ratione, quæ vim ha- 
bet divinam. Labeo & rationem adjicit, quod ſi 
hoc non admittatur, iniquum erit. Quod enim tam 
fir mum xdificium eſt, ut fluminis, aut maris, aut 
tempeſtatis, aut ruinæ, aut incendii, aut terræ mo- 
tus vim ſuſtinere poſſit? I. 24. f. 4.1.43. F. de dam. 


WE 

; AAltho' the Laws quoted upon this Article, relate to 
the Caſe of. a Neig who bad taken proper Care to 
prevent the danger; yet would it not be juſt that a Pro- 


prietor, or Tenant, of a Houſe ſhould be puniſhed for a 
Negligence which had been d by ſuch an Ts 


2 { dee the 22. Chapter of Dewceronomy, Verſc 


A 
3 


of Damages occaſioned by Fault, &c 


ple ſhould walk ſecurely, and without 
fy Weis king) 


8. Of Dogs who bite. 
9 


CS GE WIL. 
Of Damage done by Living Creatures. 


+ i E Order which links Mankind 
in Society together, obliges them 
not only to do no manner of Harm 
themſelves to any Mortal whatſoever, 
but likewiſe obliges every one to keep 
what is in his Pofleſſion in ſuch a con- 
dition that no body may receive from it 
any Hurt, or Damage; which implics 
the duty of keeping up Living Creatures 
that any one has in his Poſſeiſion, ſo as 
that they may not be able to hurt the 
Perſons of Men, nor to cauſe them any 
Loſs or Damage in their Goods. | 
The moſt frequent Damage which is 
cauſed by Living Creatures, is that 
which Cattle do in the Country, by 
feeding in Places where, or at Times 


when the Owners of them have no 


Right of Paſturage. Secing what con- 


cerns theſe forts of Damages is other- 


ways lated by the Cuſtoms of many 
Places than it was by the Roman Law, 
we ſhall. put down here only ſome Ge- 
neral Rules which may be of common 
Ute, and not what is contained in the 
Roman Law contrary to the Cuſtom 
nor yet what is particular in the Cuſ- 
toms relating to this Matter. Thus, for 
Example, it was not permitted by the 
Roman Law to impound Cattle which 
had done any Damage; but this ſome 
Cuſtoms do allow of, as alſo of keeping 
them ſometime for a Proof of the Da- 
mage: and they likewiſe inflict a Fine 
on the Owners, or Poſſeſſors, of e 
Cattle, altho' the Damage have 

done only by Cattle that have ſtrayed, 
or made their eſcape from their Keeper. 


L. 39. F. 1. F ad Legem Aquil. 


The CONTENTS. 


1. The Maſter of the Cattle is anſwerable 
For the Damage which they do. 
2. He is alſo liable to a Fine. 


3. Other Damage beſides that of grazing 


in another man's Ground. 


4. The Cattle ought to be driven out of 


another man's Ground, without 
hurting them. 


5. Of him who cannot keep in bis Horſe, 


or other Beaſt. 


6. of an Ox that puſbes with bis Horns. 
7. Of Horſes who bite, or kick. 


. Of wild Beaſts. _— 
10. If 


Tit. 8. Sect. 2. 319 
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10. Ha Beaſt does hurt, being provoked. 
"16 r up by 


12. If one . it another, belonging 


1, ti Ir any. Cattle that is kept, or that 


Maſter of has eſcaped out of Cuſtody, has de- 
the Cattie” paſtured in a Place where the Maſter of 
„the Cattle had not the Right of Paſtu- 
Damage Inge, or at a time when the Paſturage 
which thry was not permitted, he ſhall be account- 
4 able for the Damage which his Cattle 
- _ ſhall have cauſed.. 
* Si-quadrupes pauperiem feciſſe dicatur, actio 
ex duodecim aan deſcendit. I. 1. . ſi 
C 
ſententia legis Aquiliz agere minimè prohiberis. 
J. wit. C. ds lege Aqui. Si quid ex ea re damnum 
cepit, habet proprias actiones. J. 39. F. 1. F. «d leg. 
Aga. V.Exod. xxii. 5. 


II. | | 

2. Heialſo If any. one depaſtures his Cattle in a 
3 % Ground which is not liable to e 
25 or at a time when the Paſturage ought 
to ccale, the Maſter, or other oſſelfor, 
of the Cattle will not only be liable to 
make good the Damage, but likewiſe con- 

demned in a Fine, ſuch as the Fact ma 
deſerve, according to the circumſtances b. 


> Si quis ovium vel equarum greges in ſaltus rei 
dominicæ alienus immiſerit, fiſco illicò vindicentur. 
4. 1. C. de fund. & ſalt, rei dom. Inſignis authoritas 
tua, hac conditione a publicis pratis, ac amænis 
paſcuis animalia militum prohiberi præcipiat, ut 
univerſi cognoſcant, de emolumentis corum, tui- 
que officii tacultatibus duodecim libras auri, fiſci 
commodis exhibendas, {i quiſquam poſthac memo- 
rata prata mutilate tentayerit, Non mitiore de- 
cernenda pœna, ſi etiam prata privatorum Antio- 
chenorum fuerint devaſtata. 1. 2. C. de paſc. publ. 
& privat, J. wt. cod. 


: III. | 
3 : If Cattle that is kept, or not kept, 


%%% hag does any other Damage beſides that of 


| of grazing feeding in another man's Ground, as if 


in anther they break, or damage Trees, the Maſ- 
mans ter, or other Poſſeſſor, will be obliged 
Growid: to make good the Damage, and will 
likewiſe be fined, if there be ground for 


it e. 


© Si quid ex ea re damnum cepit, habet proprias 
actiones. J. 39. F. 1. F. ad leg. Aquil. 


IV. 


en be Cartle 


tie ought to TE HE Re. 
„ e of another Perſon feeding in his Ground, 


As of a. _ any other Damage; cannot 


ther Man's uſe any Violence that may hurt the Cat- 
Grownd, tle, nor drive them out in any other 
without manner than he would do his own. 


> 
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habet prop ations, Itaque qui pecus alienum in 


agro ſuo A abs non jure id includit: nec 

2 iter debet quam ut ſupri 2 

nere dominum ut ſuum recipiat. /. 39. F. ad legem 
by = of ſome Places it is allowed ro i 


V. 


As to all other Damage which may 5. of kim 
be done by Beaſts, he who is the Own- who camne 
er, or who has the Charge of them, #4 # # 
will be anſwerable for it, if he could, le 5. 
or ought to have prevented the Evil. | 
Thus a Mule-Driver, a Waggoner, or 
other Carrier, who hath not ſtrength or 
{kill enough to hold in a mettleſome 
Horſe, or an unruly Mule, will be lia- 
ble for the Damage which they ſhall 
cauſe. For he ought not to have un- 
dertaken what he had not ſkill, or 
ſtrength enough to perform: Thus he 
who by overloading a Horſe, or other 


| Beaſt, or by not avoiding a dangerous 


Step, or by ſome other Fault, occaſions 
a Fall which cauſes Damage to ſome 
Paſſenger, will be made accountable for 
the ſaid Fact. And in all theſe Caſes, 
he who ſuffers the Damage, ſhall have 
his Action againſt rhe Carricr, or againſt 
the perſon who imployed him e. 


* Mulionem quoque, fiper imperitiam A 
mularum retinere non potuerit, ſive alienum homi- 
nem obtriverint, vulgo dicitur culpz nomine te- 
neri, Idem dicitur, & fi propter infirmitatem 
ſuſtinere mularum impetum non potuerit. Nec 
videtur iniquum f infirmitas culpæ adnumeretur : 


- cum affectare quiſque non debeat in quo vel intelli- 


git, vel intelligere debet infirmitatem ſuam alii pe- 
riculoſam futuram. Idem juris eſt in perſona ejus 
qui impetum equi, quo vehebatur, propter impe- 
ritiam vel infirmitatem, retinere non poterit. J. 8. 
§. 1. F. ad leg. Aquul. Si propter loci iniquitatem, 
aut propter culpam mulionis, aut ſi plus juſto one- 
rata quadrupes, in aliquem onus everterit : hæc actio 
ceſſabit, damnique injuriæ agetur. J. 1. §. 4. F. / 
quadr. paup. fec. dic. ; 


| 3 VI. | = 
IF an Ox has a trick of puſhing with 6.0f an Ox 


his Horns, and wounds any one, or % Den 


83 
cauſes any other Damage, the Maſter . 


who has neglected to ſhur up this "Ll 
or to give ſuch warning that people 
. might 


3 a. | VS 
Sa 8 
3 n 

7 x 


7 bores vendidit, ea lege uti daret ex- 
poſtea dedit iundos : emptoris fer- 


u. Thoſe who have Horſes, or Mules, 


' which kick, or bite, ought either to 


warn people of their being vicious, or 

4 take care 175 be . watch- 

to ent all Occaſions of Danger; 

„ AN will be made liable for 

= Damage which they ſhall happen to 
03. | 


: n ſcribit, tune hæe actio locum 

habet, cum oommota feritate nocuit quadrupes. Puti 

fi equus culcitroſus calce percuſſerit j aut bos cornu 

1 petierit; aut mula propter nimiam 
. 4 


ſolitus. 
erociam. J. 1 Fi quadrup. panp. fc. dic. 
Tr NN 
equus olfecit, mula calcem rejecit, & crus Agaſonis 
try, nr 2 cum jar wot — 
, ea et; i, e. 
ak ok E uum permulſiſſet quis, vel 


VIII. 


8. of Dog: If a Dog who has a trick of biting 
who bite. is not N or if he gets looſe, for 


want of being well looked aſter, and 
wounds any one; the Maſter of the 
Dog will be liable to make good the 
Damage. And that with much more 
reaſon, if it was a Dog who ought to 
be chained up, and who was not put 
out of a condition of hurting thoſe who 
might come near him thro' inadver- 
tency b. | 
> Sed & ſi canis cum duceretur ab aliquo, aſpe- 
ritate ſua evaſerit, & alicui damnum dederit: fi con- 


tineri firmius ab alio poterit, vel fi per eum locum 


mo non debuit, hac actio ceſſabit, & te- 
nebitur qui canem tenebat. J. 1. f. 5. F. ſi qu. 
pan. — 2 Si quis aliquem Ai þ . 
rum in taberna proxima ſe immiſiſſet, ibi- 
que à cane feroce laſus eſſet, non poſſe agi canis 
nomine quidam putavit: at fi ſolutus fuiſſet, con- 
tra. J. 2. f. r. od | | 


Vol. I. 


kills the other, the Maſter of the Ox 


IX. 


Lions, Tygers, Bears, and others ot 
the like kind, ought to keep them in 
fuch a manner that it be not in their 
power to do any harm; and they ſhall 
anſwer for all the D. that is occa- 


honed by their not being ſtrictly kept 
up!. N 


| This is 4 conſequence of the foaregomg Article. In 
beſtiis autem naturalem feritatem. hc act io 
locum non Et ideò, fi urſus tugit, & lic 
nocuit, non poteſt quondam dominus conventt! 
uis definit dominus eſſe, ubi fera cvatit. Et ide, 
Q cum occidi, meum corpus eſt. I. 1.5. 10. 
F, quady. pan. fee. dic. SON. 
Td j the Imi the Meter of thi: Boar, 
we wþpoſe that it was without toe Maſter's Fant 
that the Brar got looſe, as if axy one had malicionſy 
fet him at liberty, when the Maſter could not be blamed 
for it. For if the Bear gets l thro the Mater 
Fault, it is both equitable, and alſo for the Publick 
Good, that be be made able for a Faxit of ſuch 


| Thoſe who have wild Beaſts, ſuch as g. of wi 


ei. 1 


Conſequence. tn ſeving be profits by the Uſe which „ 


make of this Braff, ſeeing be was the Maſter of 4, 
coker with bs at, by bis Nl. and 


X. 

If a Dog, or other Creature, bites, 
or does any other Damage, only becauſe 
he has been provoked, or egged on; he 
who ſhall have given occaſion to the 
Evil that has happened, ſhall be ac- 
countable for it : and if it be the fame 
perſon who has ſuffered the Evil, he 
ought to blame himſelf for it |. 


Item cum eo qui canem irritaverat, & effecerat 
ut aliquem morderet, quamvis eum non tenuit, 
Proculus reſpondit, Aquiliz actionem eſſe. I. 11 


. ff. ad leg. Aquid, l. 1.4.6. F.. quadr. paup. 
fee. de. V. d. Ly.7. | | 


: = 15 
If the Beaſt which has done the Da- 


mage hath been exaſperated and ſtirred 


up by another Beaft, the Maſter of this 


Beaſt which ſtirred up the other to do 


the Damage, ſhall be accountable for 

K*. | | 
Et fi alia quadrupes aliam concitayit, ut dams 

num daret: ejus, quz concitavit nomine, agea- 


dum erit. J. 1. §. 8. F. , quadr. up. fee. dic. v. 
4. J. G. 7. | "x 


XII. 


If two Rams, or two Oxen, belong- 
ing to two different Maſters, happen to 
run at one another, and one of them 
or Ram, which was the firſt Aggreſfor, 
will be obliged either ro abandon the 

| Tr Beaſt 


den claim it as bus Property, having purcha- 


10. "If 4 
Braff does 
hurt, len 
provoked. 


11 If the 
Beaft hath 


been ſtirred 


np by m- 
ther Beaſt. 


12. If on 
Beaſt kills 
another, be- 
longing 7s 
another 
iter. 
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Die CIVIL LAW, &c. Boox i. 


Beaſt which has done the Damage, or 


to make good the other's Loſs". 


cum tibi aut noxam ire, aut in 


noxam dedere oportere J. 1. $. 11. F. , quadr. 


pany. fee. di. 
SE CT; II. 
Of the D which may happen 
2 the Fall of a Building, or of 
any new Work, 


Eeing in this Matter our Uſage is dif- 


Roman Law, and that we do not ob- 
ſerve the Rule, which directed him 
whoſe Building was in danger of bei 
damaged by the Fall of another Bui 

ing gone to decay, to be put into Poſ- 
ſelfion of the ruinous Building, if the 
Owner thereof did not give him Surety 
for the that was to be appre- 
hended from 1t*; we have endeavoured 
to turn and accommodate to our U 
the Rules of the Roman Law, accord- 
ing as they may be applied to it. 


© Si intra diem 4 prætore conſtituendum non 


cavcatur, in poſſeſſionem ejus rei mittendus eſt. 
J. 4. F. 1. f. de danm. inf. | 


The CONTENTS. 


1. The Owner of the ruinous Building 
may be ſummoned to demoliſh or 
repair it. 
2. Permiſſion from the Judge to provide 
| againſt the Danger. | 
3. He will recover Damages againſt 
negligent Proprietor. 


the 


4- If the Building jw before the Pro- 
prietor has warned to repair 


A 


#. | | 
Of the ſuperfluous Ornaments of a 
Building that is thrown down by 

the Fall of another. nk 
6. When a Houſe is thrown down by an 


Accident, after the Owner bas 


been warned to repair it. 

7. If the decayed Houſe belongs to ſeveral 
Owners. . | 

New Works prohibited. 

. A new Work which one has a Right 
1390 make, altbo' it may prejudice 
his Neighbour. =} 

10. 4 Work which one cannot do to the 
prejudice of his Neighbour, 


© £0 


ferent from the Diſpoſition of the 


11. One cannot change the ancient Courſb 


of the Waters. 
12. Probibition to imovate.. 
13. The NW 


ment, and which it 9 to pre- 
vent, if he does not give ſperdy ſatiſ- 
faction, give Order 


1. tod. 20. 
mine promitti ; alieno ſatiſdari, d. J. 7. Res 
damni infeti celeritstem & perle 


nondum facto. L 7. F. 1. cod. 2 


II. | 

If the Proprietor of the Building, 2. rermi/- 
whoſe Fall may do hurt to his N * 4 
bour, after having been legally ſummon- I. 
ed to prevent the Evil, neglects to take , «1. 
care of it, he whoſe Tenement is in Banger. 

from the Fall of the other, ma 

demand proviſionally, -that he himſelf 
may be permitted to do whatever ſkilful 
Perſons thall judge neceſſary to prevent 
the Fall of the 


from the Proprietor of the 3 


Building, the 
have laid out on 


ences which he 

accountꝰ . 

o Eum cui iti non cavebitur, in poſſeſſionem 
ejus rei cujus nomine ut caveatur poſtulabitur, ire 
& cum juſta cauſa eſſe videbitur, etiam poſſidere 
jubebo. J. 7. F. de damm. inf. Caſſius ſcribit, eum 
qui damni infecti ſtipulatus eſt, fi metum 
ruinæ ea ædificia quorum nomine ſibi cavit, fulſit 
impenſas ejus rei ex ſtipulatu conſequi poſſe. I. 28. 
cod. J. 15. $. 34. %. . 


| 77 BY 

If during the delay of the Proprietor; g wil 
who is condemned, or ſummoned, to 3 
demoliſh, or prop up, his Building, it , #- 


chances to fall, he will be liable to Da- *** 


N : negli 
mages, according to the circumſtances * 
ln eum qui neque caverit, neque in poſſeſſione 
eſſe, neque poſſidere paſſus erit, judicium dabo: 
ut tantum præſtet, quantum præſtare eum opor- 


A 4 $ 
. 


s de 


Id 
irres 


Ir 
fri 


J 
4 


itt 
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abandon 
e Ground, and Materials of the 


in which caſe he will not 

ſo much as to off the 

For he who has i the 

- ht to wr _— for "I 
Having timely enough provided in 

foreſeen. But if the rietor wil 

have back the Materials of his Building, 

or keep the Ground on which it "Wk. 

Eo he be bound to make good all the 

R a —_— cauſed by the Fall of his Build- 

LY ing, altho' no Warning had been given 

© him to repair it before it fell. And he 

will alſo be obliged in this caſe to re- 

E move from his Neighbour's Ground, 

4 | not only the Materials of the Buildi 

| | | which may ſerve again, but likewiſe ali 
| the Rubbiſh which will be of no uſe d. 

* Unicuique licet ' damni infecti nomine rem 

. 10. F. 1. F my. gel. | 


Building : 
be oblige 
Rubbiſh. 


by 


7, 4 


ö ' ' "y 6 « 
Faults; &c. Tits. Sect.3. 32 

veluti, fi vicini zdes ruinofe ceciderint. Aded u- | 
pleriſque placuerit, nec oog. quidem cum poſſe ut 
ine wi: hi modo omaia que jacrant pro de- 
relicto habeat. I. 6. F. a+ damn. if. Hoc efiftum 
profpicit damno noadium facto, cum crterz actio- 
nes ad damm quz contigerunt farciena pertinent 

f 


ut in legt mite athione, & altis. dann 
vero 2 * Edicto cavetur. Cum enim ani- 
malia quz noxam commiſerunt. non ultra nos. to. 
lent onerare, quim ut noxz © dedamus + multo 
magis ea quz anima carent, ultra nos non deberent 
onerare; præſertim cum res quidem animales, qua 
damnum dederint, ipſæ extent, zdes autem ſi ruina 
fux damnum dederunt, deficrint extare, unde quz- 
ritar, fi antequam caveretur, xdes deciderunt, ne- 
que dominus rudera velit egetere. caque derelinquat. 
an fit aliqua adversus cum actio? & Julitanus con- 
ſultus, ſi priuſquam damai infecti ſtipulatio inter - 
, zdes vitiofz corruifſent, quid facere de- 
26 is in cujus xdes rudera decidiſſent. ut dammum 
farciretur: teſpondit, fi dominus ædium quz ruc- 
runt, vellet tollere, non aliter per mittendum, 
= ut omnia, id eſt, ut qu inutilia eſſent au- 
et: nec ſolum de futuro, fed & de praterito 
damno cavere cum debere. ſi dominus æ l- 
um que deciderunt, nihil facit, interdictum red- 
dendum ei, in cujus ades rudera decidiſſent, per 
ee com „ aut tollere, aut totas æ - 
pro derelicto habere. I. 7. F. 1. & 2. F. cd. 
See the fourth and fifth Articles of the fecond Sec- 
tion of the Title of Engagements tot med by Ac- 
cidents. | 
V. 
If by the Fall of a Buildi 
had thrown down another, 
ound for recoveri 
there was Painting, Ling, 
Ornaments ſerving barely tor Plcaſute, ππ 


in the Place which was thrown down” 4 7 


another. 


by the Fall of the other Building; the 

hings of this kind being of ſuperflu- 
ous Uſe, would not be eſtimated at their 
full Value. But the faid Eſtimation 
would be made with Moderation, and 
with a Temperament of Juſtice and Hu- 
manity, EY the Quality of the 
Fact which my. ve given occaſion to 
the that of the Perſons, and 
the other Circumitances might require ©. 

* Ex damni infedti ſtipulatione non oportet in- 
finitam vel immoderatam nen 15 
putà ob corny ——— e — 1 

cr attamen in 

Ripulatione made em =itimarionem ficndamn 
quia honeſtus modus ſervandus eſt, non immode- - 
v7 cujuſque luxuria ſubſequenda. J. 40. . de damn. 


and that of tht fourth Article of 2 — 
? who down 4 Paitition Wal 


which 4 , 
Damages, and it of Pad 


or other mg that 1 


preventing the Fall of which 
to 


o joi | 
de Proprietor of the Houſe whoſe Fall 
: throws down the other, will not be 
countable for this Accident; unleſs it 
that the Flood, 
down the 
bad condition it was inf. 


n - - 
e If the Building, whoſe Fall hath 
* ſome ; belongs to ſeveral 


will not be anſwerable 
each for the Whole z but 


„„ i” 0 
Thoſe who make any new Work, 
_ Works pro-” that is, who make 


8. New 


any 

condition of the Places®, whether it be 

in Eſtates lying in the City, or Coun- 

try, whether in Places belonging to 
icular Perſons, or in thoſe of 


5 Uſe, ought to ſerve their own 


in ſuch a manner as not 
to treſpals in the leaſt on the Right of 
other Perſons concerned in the C 
which they pretend to make. For f. 
tho one may make upon his own Eſtate 
whatever he ſtands in need of, 
and oſten even although they may be 
hurtful to other Perſons, as ſhall be ex- 
plained in the following Article; yet 
one cannot make thoſe Alterations which 
another Perſon may have a Right to 
hinder. Thus, altho' one may raiſe his 
Houſe higher, and thereby prejudice his 
Neighbour, by taking away his Pro- 
ſet yet he who is ſubje& to the 
ice of not raiſing his Building high- 
er, has not any more that Liberty, while 
the Service can have its Uſe l. Thus 


he who with regard to a Spring of 


one in ion to the Share which 
he had in the Houſe that is fallen 8. | 


hange in the 
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in villis vel agris 
edicto locum b 
publico opus 


* . * 
2 * < 


urs, is not anſwerable for 


the Damage which they 
ſuſtain 7, unleſs it be that he made 
__ Change meerly with a View to 
himſelf. For in this c 
a pure act of Malice, which 


publicis, vel privatis eſſe poſ- 


* ce 


may chance to * Ne! 


bour . 


others, without any Advantage to 
5 it would be | 


airy: 
would not allow of. But if rf am | 
were uſeful' to him, as if he made in 


his Eſtate any lawful Repairs, to ſecure 
it againſt the Overflowings of a Tor- 


rent, or River, and that his Neighbour's 


Grounds were thereby the more expoſed 


1. A Hel 


55 bis 1t be an Und 


Of Damages occafied by Fanlte Sc. Tig. Ses, 325 


to the Flood, or ſuffered from thence 
any other Inconvenience, he could not 
be made anſwerable for it. Thus he 
who digging for Water in his own 
Ground, ſhould thereby drain a Well, 
4 oh 's Ground, 


ng, in his Neig 
be liable to — Action of Da- 
8 on that ſcore . For in theſe and 
the like Caſes, theſe Events are Caſual- 
ties, and Natural Effects of the Condi- 
CLIN > Ries eo gue the 
ha as a t to put t 
Things. And it is not his AQ which 


cauſes the Damage. 


vicini fontem avertit, nihil agi: nec de dolo 
actionem. Et ſanè non debet habere, fi non animo 
vicino nocendi, ſed ſuum 
di, id fecit. 1.7. 6. 12 
J. 21. l. 8. 
venz preciſe ; 
rebatius Ir. neque e- 
nim exiſtimari, operis mei vitio damnum tibi dari, 
in ea re, in qua jure meo uſus ſum, J. 3 2 
F. de damm. ü. See the ninth Artide of 
cond Section of Services. Idem Labed dit, fi vi- 
cinum flumen torrentem averterit, ne aqua ad 
eum perveniat : & hoc modo fit eſſectum, ut vi- 
cino noceatur, agi cum co aquz pluviz arcendæ 
non poſſe. Aqnam enim arcere, hoc eſſe curare ne 
_—_— ſententia verior eſt ; fi modd non 
4 1 
9. aq arc malitiis 
ee e 


X. 


If the Work which a Proprictot 
would make in his own 3 be 
. contrary to any Law, or Cuſtom, or if 


that is againſt a 
Title, or Poſſeſſion, to the pre 


ko of 
a Neighbour who might thereby ſuffer 


ter, either by turning it ſome other 
wie. — — rapid, or 

an angcs in it, to 
the 8 
er Neither can he who has 
the Lower Eſtate do any ching chat 
may hinder his Grounds from receiving 
the Water which they ought to receive, 
war Changes which 

4, Bur the which 
—— naturally without the Hand of 
Man, and which cauſe ſome Loſs to one 


of 'the Neighbours, and Profit to the 


other, ought either to be ſuffered or 
remedied, N to the Rules which 


ſhall be exp in the ſubſequent 
Title*. 
\ 5 the ih nd fk oi of te ff Stn 


the 
ere ew fun er que inferior locus G- 
periori ſervit, lex, natura loci, vetuſtas, quęæ ſem- 
. 1 
arr. Item ſciendum 
hanc actionem en 2 adverſus inferio- 


{i natura 3 en actione non 

d. F. 1. * aiunt cm aunt aus ee der. 

wy, OR Qudd fi you 

facto aqua a in eee pri ue. . 

in inferiorem derivatur, pluviz arcendz 

_ „ * 
+ Ye, : 


XII. 


He who pretends that a new Work 18. Poli- 
which another —— is prejudicial T 10 n. 


to him, ought to appl elf to the 
eg ©, 15 0 abi him, either 

ork,. or to continue it, 
if it is be given 
whether Fork ought to be per- 
mitred, or forbid. d theſe Prohibi- 
tions may be 9 1 | 
Foray mplain rhe nc Uni 


dertaking, if it any ways doubtful 
rl do hurt or not. 


Hoc edicto promittitur, ut, five jure, five u- 
juria opus fieret, per - nuntiationem i |; 
deinde remitteretur prohibitio hactenus, quatenus 
prohibendi jus is 2 nuntiaſſet, non haberer, I. 1. 
F. de oper. nov. ment wa Hi 


ſome the Neighbour hin- 
der him om waking 1 and will like- 


wiſe recover Das Br what he ſhall 
have ſuffered =55=. 6 Thus he who 
digging in his own round beyond the 
4 ce which is allowed, ſhould en- 

anger the Foundation of his Neigh- 


= „ Houſe, would be anſwerable for 
it 


E | e $i tam alt fodiam in meo ut Fry! tuus ſtare 

E: | non poſſit, damni infecti ſti pulatio committitur, 
; 5 l. 24. $. 11 F de damn. inf. 
XI. 

11. o I Rain -Water or other Wane, 

_ have their Courle 1 from one 

—_ to another, whether ir be by 

Cur of the Nature of the Place, or by ſome 

che waters. Regulation, or by a Title, or by an an- 

Ss cient Poſſeſſion, | the Proprietom of the 

ſaid Grounds cannot innovate _ 

as to the ancient Courſe of the 

Thus, he who has the Upper Givanis 

cannot change the Courſe of the Wa- 


47211 XIII. 

The building of new Works in Pubs3 13. The 
lick Places is forbid, and that with %% a 
much more Reaſon, chan thoſe which n 
are made in Places belonging to privare 
Perſons. And ſuch Attempts are puniſh- 


ed by Fines, or other Penalties, accord 
3 ing 


yoo 
Harm. 


that were paſſi ng by, 


Wl or Offence. 


See cape this Wr 
. ape, Ke. 


The CONTENTS. 


occafioned by Faults, with- 
out an Intention of doing Harm. 
x: Paiere of n of a Thing to 


3, 5 cauſed by an innocent Fact. 


4 Precautions to be uſed in Works, from 


* — 


* whence any Damage may happen. 


7. JTenorance tet WOO. is -__ to 
6. Fire. 

re to bn 4 
. N which another per 1 might 


ve prevented. 


ba 
9. Don appening ' by an Afcident | 
ich w . by ſome Fatt 
that gave occaſion to it. 


10. Damage cauſed hy an Accident He- 


2 n | 
Ti ba 33s 2 E 
ul als t. * a 


, 
98; 


Vene happen by the 
y Perſon, hee bor 7 
” Rathnck, Ignorance of — 


may be, ought to be re 
whoſe Imprudence, or other Fault, has 
given Occaſion to it. For it is a Wrong 
at he has done, even altho' he had no 
— to 5 19 g 
a impruden at Mall, in a ce 
e Fon. mi —4 be danger for thoſe 
chances to hurt 
any one, will be anſwerable for the 
Ham which he ſhall have ee 


Þ-Interd\m inhurie appellitione dammium 


datum ſignificatur, ut in lege alla dicere * 
mus, l. 1. F. de injur. Injuriam autem bie acci- 
n W circa inju- 


* 


7 Faults, "withoue che 


a n Ae 


Thus, he Who 


The Failure in the 


who fails will be liable to. 
2 la e to 1 6 2 * 
a ſitary, who 
reſtore the I — Bag ws with bim, 
an Executor, ins the Thing 
bequeathed ;\ — all thoſe who having 
in their Poſſeſſion a p re or deley they 
ought: to deliver u or delay t to 
do it, are liable = only for the Da- 
ries their Delay ſhall have oc- 
but alſo for the Value of the 
Thing, 


8. 1. it es, after th —— 
have e not deliv a 
even altho * the Thing ſhould peri by 
ſome Accident. For that Recken 


- t not have happened to the Thi 
if it had been in by wah of OE 


er or he might have diſpoſed * of it be- 
fore it periſhed. 1 


* ol te mii gate ſi id poſtel 0 
quim per te factum erit, quominùs id 5 
Token fore id detrimentum conſtat. /. 4 

de reb. cred.” Arn | 
ſecond Section, and the third Article of the ſeventh 
Section of the Contract of Sale, and the tenth Ar- 
neee 19 


III. 
If there h Damage by an 
unforeſeen C pers ary of nuge by an 2 
Fact, when no blame can be charged 7 


on the Author of the Fact; he will not _ 


be anſwerable for ſuch a Conſequence. 


For this Event will have ſome other 
Cauſe joined with that of the Fact, 


Whether it be the Imprudence of the 
eng pat ia know. Of other Files of 
the like Nature, However trivial they 


A by him 


Perſon who has ſuffered the Damage, 
or ſome Accident. And it is either to 
this Imprudence, or to this Acciden 


that the Damage ought to be imput 
Thus, for Exam ample; if ay y one goes to 
cle a Publick Mall whilſt People are 


in it, and that the Ball being 109 
del ik? chances to hurt age ; the, 
innocent Fact of the Perſon who ſtruck _ 
the Ball, does not make him anſwera - 
ble for an Event, which "ought ro be 
imputed either to the Imprudence of 
the Perſon to whom it has hap 


if he could not be ignorant that that | 


way a Publick Mall, or to a meer Acci- 
2 that Fact was alrogerher INS 


: rere hance of an 2. Failwe 
= is alſo a Fault which may 7 * 
iv on to Damages, which the 2 7 


Thus oy al 


Les 


201 


es 
ry 


y 


Of Damages occaſioned F. anlto, &c. 


to him, and if nothing of Imprudence 
could be oak yay Be who, ſtruck 


the Ball<. 

* $i chm ali in campo jacuhrentur, ſervus 
eum locum tranſierit, Aquilia ceſſat. Quia non « 
buit per m iter intempeſtive 


campum 
facere. I. 9. F. lr. F. ad leg. Al. 

Item Mela ſcribit, fi cam pila quidam luderent, 
vehementids quis pila in tonſoris manus 
eam dejecerit, & fic ſervi quem tonſor radebar, gu- 
ha fit præciſi adjecto cultello: in eorum 
culpa fit, eum lege Aquilia teneri. Proculus in ton- 
fore eſſe culpam. Et fans, fi ibi rondebat ubi ex 
conſuerudine ludebatur. vel ubi tranſitus frequens 
erat, eſt quod ei imputetur. vis nec illud 
male dicatur,. ſi in loco ſellam habery 
tonſori ſe quis commilſerit, ipſum de ſe queri de- 
bere. I. 11. cod. See the ninth Article. 


IV: 


4. N. Thoſe who make any Works, or do 


trons to be 


whence any 


Damage 


may hap- 
pr, 


* 


any other Thing from whence may en. 


ſue ſome 1 to other Perſons, will 
be anſwerable for the _ if they 
have not taken the neceſſary Precautions 
to prevent it. Thus Maſons, 

tcrs and others, who, by the help of 
Scaffolds and Machines carry up their 
Materials: thoſe who from the top of a 
Tree cut down the Branches of it, 
ought to give warning to the Perſons 
whom their Work might put in danger: 
and if they do it not, and that time- 
ly, they will be anſwerable for the Da- 
mage which ſhall happen from thence, 
and be liable to other — accord 


ing to the circumſtances. Thus Huntſ- 


men, or others, who dig Holes, or 
Ditches, for catching of Wild Beaſts, in 
the High Ways, or in other Places, 


where they have no Right to do it, 
will be anſwerable for the which 
ſhall happen thereby d. 17 


ci putator ex arbore ramum cùm dejecerit, vel 
machinarius, hominem ntem occidit: ita 
tenetur, ſi is in publicum decidat, nec ille proclama- 
vit, ut caſus ejus evitari poſſet. Sed Mucius etiam 
dixit, ſi in privato idem accidiſſet, poſſe de culpa 
agi. Culpam autem eſſe, quod cùm 4 diligente 


provideri poterit, non eſſet proviſum, aut tùm de- 


nuntiatum eſſet, cùm periculum evitari non poſ- 
ſit. Secundùm quam rationem non multùm refert 


per publicum, an per privatum iter fieret: cùm ple- 


rumque per privata loca vulgò iter fiat. 0d fi 
nullum iter erit, dolum dumtaxat præſtare , 
ne immittat in eum quem viderit tranſeuntem. 


Nam culpa ab eo exigenda non eſt: cùm divinare 


non potuerit, an per eum locum aliquis tranſiturus 
fit. J. 3 1. F. ad leg. Aquil. Prætered, fi foſlam fe- 
ceris in ſylva ef. & bos meus in eam inciderit, 
e um hoc interdicto, quia in publico factum 
eſt. I. 7. f. 8. F. quod vi. aut. clam, Qui foveas ur- 
ſorum, cervorumque capiendorum caula faciunt, fi 
in itincribus fecerunt, eoque aliquid decidit fatum- 
que deterius eſt, lege Aquilia obligati ſunt. At fi 


in alis locis ubi fieri ſoſent, fecerunt, nihil tenen- 
tur; l. 28. F. ad leg. Aquil, | 


. 


diit. Nec quiſquam dixerit in eo, 
rem eum humanam paſſum: cum vel _ 


V. 


We muſt reckon among the Dam 
cauſed 
thro' of Things which one 

ht tro know. Thus when an Artifi- 
cer, for want of knowing what belong 
to hi ion, commits a Fault which 
cauſes ſome he is anſwerable 
for it. Thus, if it happens that a Car- 


Tit. S. Se. 4. 


327 


| F. n 
by Faults, thoſe which happen 7 we 


man not having rightly laid the Stones 
which he has | on his Cart, one of 
them falls out, and docs ſome harm, he 
muſt anſwer for it ©. | 
Celſus etiam imperitiam culpz adnumerands 
libro octavo digeſtorum rudy Si quis — 
cendos, vel farciendum quid poliendumve con- 
it. _ præſtare eum & quod imperitia 


pans 2 2 quippe ut artifex conduxit. 


Imperitia quoque culpæ adnumeratur. Veluti f 
medicus ided ſer vum tuum occiderit, quia male 


$7. fed dpi ly fake L 8 f 
it. F. 7. aff. . . . alt. I. 8. Ff. 
ad leg. Aquil. Si ex plauſtro lapis ceciderit, & quid 


ruperit vel 17 Aquiliz actione plauſtrarium te- 
neri placet: ſi malè com yy , & idev lapli 
frh 


ſunt. I. 27. C. 33. . See the Article of 
l 855 

; VI. 

Fire never happens altnoſt without 6. F. 
ſome Fault, at leaſt that of Imprudence, 
or Negligence : and thoſe thro' whoſe 


Fault, 


it be never ſo flight, a Fire 


has happened, will be anſwerable for all 


the Damage it does. 


f Plerumque incendia culpa fiunt inhabitantium. 
. 3. H. 1. F. de off. prof. on Qui ædes acervumve 
frumenti juxta domum poſitum combuſlerit, vinc- 
tus, verberatus, igni necari jubebitur, fi modò ſti- 
ens prudenſque id commiſerit: fi vero caſu, id eſt 
negligentia, aut noxiam ſarcire jubetur, aut ſi minus 
idoneus fit, leviùs caſtigatur. 4, 9. F. de incend. In 
lege Aquilia & leviſſima culpa venit. J. 44. F ad 
leg. Aga. Si fornacarius ſervus coloni ad torna- 
cem iſlet, & villa fuerit exuſta: Neratius 
{cribit ex locato conventum debere, ſineg- 
li 3 eligendis e 1 fi 

ius ter ignem ſubjecerit alius neg- 
h _ — an tenebitur, qui ubbecerie? 
am qui cuſtodiit, nihil fecit: qui rectè ignem ſub- 


jecit, non peccavit. Quid ergo (eſt? ) puto utilem 


competere actionem, tam in eum, qui ad fornacem 
obdormivit, quim in eum qui negligenter cuſto- 


extinguere, vel ita munire, ne evagaretur. J. 27. 
9.9. F. ad leg. Appl, | 3 

5 VII. 5 

It happens ſometimes that a voluntary 
Fact cauſes Pugs; and yet that he 
who is the Cauſe thereof is not anſwera- 


ut obdormivit, 


7. Damage 
done to a- 
void a dan- 


ble for it. Thus, for n if a ſudden“ 


Guſt of Wind drives a Ship upon the 
Anchor-Cables of another Ship, or up- 
on the Nets of Fiſhermen; and the 
Maſter * the Ship that is thus drove by 


the 


the ſecond Article of the 


. FA incend. I. 7. 4. 4. f. 


liged them to t, have neg- 
— lected ** it, — made anſwerable 
for it according to the circumſtances. 
Thus, a Maſter who ſees and ſuffers the 
Damage done by his Servant, when he 
1 have hindred it, is anſwerable 

K. PIO INS: : 


» Quoties ſciente domino ſervus vulnerat, vel 
Scientiam hic pro patientia accipimus, ut qui 
hibere potuit, teneatur fi non fecerit. l. 44. 

& |. 45. ff. ad leg. Aquil. I. 4. C. de nox. act. 


9. Damage When any Loſs, or Damage, ha 


Zeit, which ſome Perſon, which is mixed with the 
was prece- Accident, has been either the Cauſe, or 


ded by fome Occaſion of the ſaid Event; it is by the 
Fact that 


Nature of the Fact, and by the Con- 
25 u. nexion which it may have with what 


- * U . wo P * % 
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5 -le from an Accident, and when the Fatt of 


F. de negor. ga. 


that we ought to judg 
ebe Peron W bee 


N 
0 * 
BW 
* 
** 
8 


ane u 
him the Care of the Affairs of another 
without his knowle or 4 Tutor, 
Guardian, or other Adminiſtrator; hav- 
ing received a Sum of Money for the uſe 
and benefit of the Perſon whoſe Affairs 
were under his Management, lays up the 


ſaid Money by him for ſome time, with- 


it to any uſe, when he * 
is 


out putti 
have paid off with it Debts which 


Adminiſtration obliged him to acquit, 


whether to other Creditors, or to him- 


ſelf, if he was likewiſe a Creditor : and 
if it happens that the ſaĩd Money is car- 
ried Robbers, or periſhes thro” 


Fire, or that the Value of the Speci 
be diminiſhed; that Loſs mi 322 


on the ſaid Perſon, if he had no reaſon 


to keep the Money by him, and kr 
E Cl 


was his Fault that d not imploy it, 
either to pay what was owing to him- 
ſelf, or to diſcharge other Creditors, or 
to apply it to other Uſes: or the Loſs 


may fall upon the Perſons for whoſe - 


account the Money was received, if any 


juſt Cauſe had induced the Receiver to 


defer the imploying of it. And this will 


depend on the Nature of the Conduct 


which the ſaid Perſon ſhall have obſerv- 
ed, and on the other Circumſtances, 
which oy Cw oblige him to make 
good the Loſs, or diſcharge him of it!. 


1 See the firſt and fourth Articles, as alſo the third 
and ſeventh of ibis Section. | 
Debitor meus, qui mihi quinquaginta debebar, 
deceſſit, Hujus hæreditatis curationem ſuſcepi, & 
impendi decem: Deinde redaQta ex venditione rei 
hereditarizz centum in arca e fine cul- 
mea pericrunt: quæſitum eſt an ab hærede, 
—— extitiſſet, vel creditam rf 
| Ae vel decem quæ impendi. 
— cribit, in eo verti quæſtionem ut animad- 


vertamus, an juſtam cauſam habueri m ſe 
centum: nam fi debuerim & mihi & czteris hæredita- 


riis creditoribus ſolvere, periculum non ſolum ſexa- 


ginta, ſed & reliquorum quadraginta (millium) me 


m: decem tamen, quæ impenderim re- 
tenturum. Id eſt ſola nonaginta ituenda. Si 
verò juſta cauſa fuerit, propter quam integra cen- 
tum cuſtodirentur, veluti periculum erat, ne prædia 
in publicum committerentur, ne pœna trajectitiæ 
pecuniæ augeretur, aut ex compromiſſo committe- 
retur: non ſolum decem l 
tia impenderim, ſed etiam quinquaginta quæ mihi 
debita ſunt, ab hærede me — 


poſſe, I. 13. 
Si 


WE 


* 


10. Da- 


a Creditor takes, without the Aut 


M Engagements formed by Accidents. Vit. g. 


Si quis in ti ſuam vel fpinam, com- 
burendz ejus ignem immiſerit : & ulterius 


evagutus, & progrefſus 1gris 21cm ſegetem. 
vineam xſcrit: requiramus, en imperitia 9 
aut negligentia Id cccidit. Nam & die ventoſo 
fecit, cu dc rem eſt, Nam & qui occaſionem pra- 
ſtat, dammum feciſſe videtur. In codem crimine ei 
& qui non obſervavit ne ignis longius procref mr 
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be conſumed therewith; he that kindled 
ſhall ſurely make Reſtitution, Exod. xxii. 6. 


X. 


If the Accident is a Conſequence of 
ary cauſe an unlawful Fact, and if there follows 


ed by an 


Accident, 
a Fault, 


from it any Damage; he whoſe Fact 
has given occaſion to it, will be liable 
to make good the Damage; and that 
with much more reaſon, than it the 
Accident were only a Conſequence of 
ſome Imprudence, as in the Caſes of the 
fourth Article. Thus, for 796: 1967 if 

ority 
of Juſtice, a Pledge from his Debtor 
1 and if the ſaid 
Pledge chances to periſh by ſome Acci- 
dent in the hands of that Creditor, he 
ſhall be accountable for it -. 


® Qui ratiario crediderat, cum ad diem pecunia 


non eretur, ratem in flumine ſua auctoritate deti - 


nuit: poſteà flumen crevit, & ratem abſtulit: fi in- 
vito ratiario retinuiſſet, ejus periculo ratem fuiſſe, 
reſpondit. I. 30. F. de Nen. ad. . 


„ bot et e $ontn pe th hot” 
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ern 
Of ENGAGEMENTS 
which are formed by WE: 
CIDENTS. 


s ſhall fc in this Title a kind 
e of Involuntary Engagements, 
and which have no other 
= Cauſcbcfides mere Accidents. 
By Accidents is meant, the Events which 
do not depend on the Will of thoſe to 
whom they happen, whether the ſaid 
Events be the Cauſe of Gain, or of Lol. 
Thus, to find a Treaſure, and to loſe 
one's Purſe, are Accidents of theſe twy 
kinds. 

Accidents happen either by the Act 
of Man, fuch as a Robbery, a Fire: or 
r pure Effect of the Providence of 

od, and of the ordinary Courſe of Na- 
ture, ſuch as Thunder, Lightning, a 
Shipwrack, an Inundation : Or by an 
EQ proceeding 2 from a Natural 
Cauſe, and partly from the Act of Man, 
ſuch as a Fire which happens by ſtack- 
ing up Hay before it is well dried. 

We muſt likewiſc diſtinguiſh in the 
Accidents in which the Act of Man has 
a ſhare, two forts of Facts. One is of 
thoſe in which there is ſome Fault; as 
it one playing at Mall in a High Way, 
wounds a Perſon that is going by. And 
the other 1s of thoſe which are inno- 
cent, and where nothing can be impu- 
ted to the Author of the Fact; as if the 
ſame caſe had happened in a Publick 


Mall, thro” the fault of him who croſ- 


it raſhly was wounded. 
hen the Accident is a Conſequence 
of ſome Fault which has given occaſion 
to it, he whoſe Fact has been the Cauſe, 
or Occaſion of the Accident, ought to 
1 


ch caſe, his Engagement is more the 


Effect of his Fault, than of the Acci- 


dent; and this ſort of Engagements is a 


part of the Subject Matter of the fore- 


going Title. But in the ee Title, 


we ſhall ſpeak only of ſuch 


cements. 


as have no other Cauſe beſides that of a 
mere Accident. The Accidents which 


are not attended with any Fault, ma 
have divers Conſequences with reſpe 


to ements. Sometimes they diſ- 


lolve the Engagements: Thus, a Seller 
Uu „ 


r the Damage cauſed by it. In 
whic 
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is diſcharged from the Obligation to 
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deliver the Thing ſold, if it parc —— To — 


without his Fault, when it is not | 
of him that it has not been delive 


be liable 
to pay the Prices," Fonketne) th 2 


eee 
4 up nf 133 a con —_— 1580 


Sbower of 

Hail, n a Fro Fol, or ike : other Acc 8 

At other times e no 
change in the — altho' it 


cauſes Loſs, Thus, At; at. happens. ch. 
he who had borrowed! 15 „ loſes i 
by n by Fire, of E Ac: 
Silent he 6 poveribeb obliged to re- 
pay my as much as if he had 17 155 


And in 5 it happens 
8 ny Foe \ccidents, heb they, 


een one Perſon 
and 4 And it is this laſt Effe& 
of Accidents which ſhall be the Subject 
Matter of this Title; the others WY 


their places in the Matters to whic 


they have relation. 


. 
the Contract of Sale. 

Fe the þ and flowing Artic of (the ith 
ke YRS T2 Sa mow —_ the! 
. eee 2. 12 


When we ſpeak _ of the e 
ments which ariſe from Accidents, we 
do not _ to — e, under them 
that infinite multitude of Engagements 
under which God puts Men, by thoſe 
ſorts of Events which oblige them to 
render to one another. the different Du- 
ties which the ſeveral Conjutiftures de- 
mand of them; fuch as to help him 
who is fallen, to aſſiſt with our Goods 
thoſe who have loſt theirs, and a thou- 
ſand others of the like Nature: But we 
treat only here of the gf >, 
which are ſuch: that the Civil Laws al- 
low thoſe who are under. them to be 
conſtrain'd to the performance of them; 
as will appear from the ſeveral Exam — 


which ſhall be produced in the firſt 
tion, which is made up: of thoſe Gk | 


rent Examples, in order to 'ſhew- in 
which manner theſc'.ſorts of Engage- 


Section we ſhall explain 12 their Wen 
cular e b is 
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Prong e CONTENTS. 7 
1 of his, .who finds a Thing that is loft. 


* oy that. which, is 177 on another 


Cround by an Inundat ion. 
3. 07 that 575 is thrown into the Sea 
in a r of Shipwrack. 
4- Proviſion 0 us” ituals in @ Common 
| danger. 
7. e be Chan 7 of Places which 
happene by an Accident may 
l. 
6. If rear e cannot be repaired. 
7. Mixture 25 Things belonging to ſeveral 


8. One may * for what he has teft in 
another's Ground. 

9. Engagements reciprocal, or not recipre- 
cal. 


10. Loſs and Gain without Engagements. 


II. — Effects of Accidents, as to 
% wy _y equence 11 0 the _ 


4 
4 0 hs i}, 


wet finds 4 Thing that 1 5 lot, . of 
ougbt to reftore it to its Owner, who _ 
it he knows, or may know to whom it IP > ” % 


belongs: 'and if he keeps it without an 
intention to reſtore it, or without en- 
deayouring to difcoyer the Oyner, | he 
commits a 4 4 


* Qui alienum quid jacens, hone! Exciendi cath 
ſuſtulit, furti en ſire ſcit eujus ſit, five 
ignoravit. Nihil enim ad furtum minuendum we 
quod cujus fit ignoret, l. 43 $4; 4. ff. de Furt. Si | 
Jacens tulit non ut lucretur, ſed redditurus ei cujus 
fuit, non tenetur furti. d. I. f. 7. Thou ſhalt not 
ſee thy brother's ox, or his ſheep go aſtray, and 
hide thy ſelf from them, thou ſhalt in any caſe bring 
them again unto thy brother. And if thy brother 
de not nigh unto ther, or if thou know him not, 
then thou ſhalt bring it unto thine-own houſe, and 
it ſhall be with thee, until thy brother ſeek after it, 
and thou ſhalt reſtore it to him again. In like man- 


ner ſhalt thou do with his aſs, and fo ſhalt thou do 
ments are formed: And in the ſecond 


with his raiment, and with all loſt thing of th 
brother's, which he hath loſt, and thou haſt found, 
ſhalt thou do likewiſe, thou mayeſt not hide thy 
ſelf. Deut. xxii. 1, 2, 3. Levit. vi. 

The Engagements of him who finds a Thing g, and of 


im to whom it belongs, ſhall be explained in the firſt 


and ſecond Articles of the ſecond Section. 

e are not to reckon * in the number of 
Things loſt; for we call only that a Treaſure which 
kaving been hid, the Owner of it is not any more known. 
See concerning Treaſures, the ſeventh 1 of the ſecond 
Section of Poſſe — | 


s 


thrown mto 


Of Engagements formed b 


II. 
x. Of thas If an Inundation throws down a 
left Houſe, and carries away the Materials, 
yo . ' or Moveables of it into ſome Ground; 
= 2 the Proprietor, or Poſſeſſor of the ſaid 
new. Ground is obliged to let the Maſter ot 
the ſaid Houſe have acceſs to the 
Ground, and to ſuffer him to carry a- 
way that which the Inundation hath 
left on it. And it would be the ſame 
thing with regard to a Boat, or any 
other thing carried away by the force 
of the Waters. | 


Si ratis delata fit vi fluminis in agrum alterius, 

eum conveniri ad exhibendum Neratius ſcri- 

it. J. 5. $.4. f. ad exhib, See the third, fourth, 
and fifth Articles of the {ſecond Section. 


II. 


” found neceſſary to throw over- board a 
part of the Loading in order to ſave 
« danger of the reſt, thoſe wholc Baggage, or Goods 
Shipwrace, have been ſaved, are obliged to bear 
their Share of the Loſs of that which 
hath been thrown over-board for the 
common Safety ©, according to the 
Rules which ſhall be explained in the 
following Section. | 


Lege Rhodia cavetur, ut ſi levandz navis gra- 
tid jactus mercium factu; eſt, omnium contributio- 
ne farciatur, _ pro omnibus datum eft. J. 1. F. 
de leg. Rhod. de jattu, See the ſixth and following 
Articles of the ſecond Section, 


| IV. 

Froviſoan If in a Voyage by Sca, or upon an 
if — other the ke 0 e l 
r * chance to be in compan 
_ together, the Proviſions of Victuals fall 

; ſhort, and it be found that ſome of the 
Company have ſomeProviſions in ſtore for 
themſelves, when it is not poſſible to 
procure any for the other Paſſengers any 
other way; what ſome of the Company 
have in ſtore for their own particular 
uſe, becomes common to the whole 


Company d. 


* Cibaria fi quando defecerint in navigationem, 

od quiſque habet in commune confertur. 1. 2. 

| "ax F de leg. Nod. See the eighth Article 
of the ſecond Section. 1 


5. How the Tf an Accident makes a Change in the 
_ ＋ State, or Condition of ſome Places, by 
"114 bas Which any one is damaged, and if it be 
bappened by Juſt to reſtore things to their firſt Con- 
an Accidens dition; this Event obliges thoſe in 
may 1 7e- whoſe Ground any Work is to be made 
pure# in order to reſtore things as they were at 


firſt, to * leave to him who ſuffers 
Vol. I. I 


their firſt Condition 


f tae If ma danger of Shipwrack it be 


tio ta fir, 


ry Actidents. Tit. 9. Sect. i. 


the Damage to do the Work, or to do 


it themſelves, or to contribute towards 


it, in caſe they be under an Obhgation 
to do it. Thus, for Example, if a Run- 
ning Water which croſſes the Grounds 
of ſeveral Perſons, flows back on the 


— — Grounds becauſe of the Quantity 
of Dirt 


and Mud, which it carries along 


Jo 


with it, or by reaſon of ſome other Ob- 


ſtacle, thoſe who ſuffer Dans or In- 
conveniency from it, ay oblige the 
Proprietor of the Ground where the 
Courſe of the River ceaſes to be free, to 
ſuffer that the Things be reſtored to 
or to do that 
Work wholly himſelf, or to contribute 
towards it, according as he ſhall happen 
to be under an Obligation of doing the 
one or the other : And if there happen 
any other Changes of the like Nature 


which ought to be repaired, the ſame 


Equity requires, that thoſe who ſuffer 
any Damage by them, be allowed to 
reſtore the Things to the Condition 
they were in before. For altho' theſe 
Changes fall out naturally, and even 
without the Act of Man, yet if they 
can be remedied after they have hap- 
pened, thoſe who ſuffer ſuch Loſſes 


ought not to be deprived of the Reme- 


dies that are lawful, and poſſible, pro- 


vided that in re-eſtabliſhing the Things 
they do no Harm, or that they make 

ood any Damage they may chance to 
oe. But if the Change were of ſuch 
a Nature, that it would not be juſt to 
reſtore the Things to their firſt Condi- 
tion, as if a Flood having looſened the 
Rocks that were in a Ground, had tranſ- 
ported them to another, and by that 
means had made one of the Grounds 
better than it was, and the other worſe; 
that Event being a pure Effect of the 
Divine Providence, which having chang- 
ed the Face of the Places, hath likewiſe 
changed the Poſſeſſions of the Proprie- 
tors of the ſaid Grounds; none of the 
Proprietors can pretend to make any 


new Change in the Ground of the other, 


except by his conſent. And he cannot 

even do any thing in his own Ground, 

but that which he may do without en- 

EY on the Rights of his Neigh- 
ours. 


* Apud Namuſam relatum eſt, fi 
iter ſuum ſtercore obſtruxerit, & ex r 
ſuperiori agro noceat, 
ſinat 2 Hanc enim actionem non tantùm de 
operibus eſſe utilem manufactis, verum etiam in 
omnibus quæ non ſecundum voluntatem ſint. La- 
beo contra Namuſam probat, ait enim naturam agri 
ipſam a ſe mutari poſſe, Et ideo, cum per ſe na- 
tura agri fuerit mutata, æquo animo unumquemque 
ferre debere ſive melior, ſive deterior ejus condi- 
Idcirco, etſi terræ motu, aut tem- 

e peſtatis 


fluens 
gnatione 


ſſe cum inferiore agi, ut 


l 


P 6 RR tn, 
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e EYE Bur rr 
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peſtatis 


VI. 


* 


. if te I the Change of the Places that has 


happened by an Accident be en 
the ol, hi ain, which ſhall fol- 
low from the ſaid Change will accrue.to 
thoſe to whom the Event ſhall: have 
been profitable, or hurtful, and there 
Will i cb ee 7 on ou * to 
| the other. Thus, for Examp 

Ka Rien inſenſibly leaves one ſide, and 
extends it ſelf more towards the other, 
what Ground it takes away from one 


Proprietor is loſt to him, and what it 


ves to the other is an Addition to his 
ſtate f. Or if a Riyer changes its Chan- 


nel, the Places which it occupies by its 


6 hoſe who 
were the Proprietors of them; and the 
1 of the Lands adjoining to 


new Courſe will be loſt to 


the old Channel will have the benefit of 


hos ſhall be thereby. added to. their 
Grounds8, and yet there is no Engage- 
ment formed between thoſe who gain 
by the Change, and thoſe who loſe by 
it, for the one does not acquire what 
the other loſes. And thoſe who by the 

Wage of the Courle of the River have 
oft their Grounds, have no Right to 
the Lands which the River did once oc- 
cupy nd Channel, and which it has 
abandoned. But they ought to bear 
with an Event which no other 
Cauſe beſides the. Providence of God, 
wen be deprived them of their Poſ- 

nb. L | 


Si fluvius paulatim ita auferat, ut alteri parti 
applicet, id alluvionis jure ei quæritur, cujus fun- 
do acereſcit. I. 1. C. de alluv. Quod per alluvio- 
nem agro tuo flumen Ahern, jure gentium tibi 
acquiritur. Eſt autem alluvio incrementum latens. 


%. 


Per alluvionem autem id videtur adjici, quod ita 


The CIVIL LAW. 


X Cc 8 B 0 OK II. | 


venience be ſeparated, ſo as to give 
back to every one his own ; this W 

Maſs. becomes Common to the Perſons + 
whole. Things are mixed ; not ſo as for 
all of them to have a common undivi- 
ded Right to the Whole, for the one 
has no Right to the Thing of the other 
that is mixed with his, but their Right 
is in proportion to the Share which 


every one has in the whole Maſs. And 
this Event forms among them the En- 
either to divide the Thing in 

manner that is or to do 


one another Juſtice otherwiſe, by valu- 
ing every one of the Things which have 
been mixed together. "Thus, for Jar 

ſtance, if two Pieces ot Gold, belong- 
ing to two Perſons, have been melted. 
down into one Maſs, or that a Stuff hath 
been made of Wool belonging to ſeve- 
ral Owners, or that Things ot different 
Kinds have been mixed together any 
other manner of way, ſuch as different 
* or Liquors of different Sorts; 
in theſe Caſes, it is neceſſary either to 
divide the Thing, if it is poſſible to di- 
vide it, and to give to every one in 
proportion to the Value he has in the 
whole Maſs; or to make an Eſtimate 
of the Whole, and to divide the Price 
on the ſame foot. But if this Mixture 


hath been made voluntarily by the Own- 


ers of the Things, the Eng t in 
this caſe is formed by Covenant, and the 
Maſs is common among them, accord- 
ing to the Conditions which they have 
agreed ont. | 

si duorum materiæ ex voluntate dominorum 
confuſeæ ſint, totum id corpus quod ex confuſione 
fit, utriuſque commune eſt. Veluti fi qui vina ſua 
confuderint, aut maſſas argenti, vel auri conflave- 
rint. Sed etſi diverſæ materiæ fint, & ob id pro- 

ia ſpecies facta fit, forte ex vino & melle mul - 
um, aut ex auro & argento electrum, idem juris 
eſt. Nam & hoc caſu communem eſſe ſpeciem 
non dubitatur. 0d ſi fortuitu, & non voluntate 


et Ten . Sec | 4 ita dominorum fuerint, vel ejuſdem generis 
paulatim adhicitur, ut intelligi non poſſit. quantum materiæ, vel diverſe, idem juris eſſe placuit. 5. 27. 
Te temporis momento adjiciatur. F. 20. inf. inſt. de rerum dirviſ. 
''8 Quod ff naturali alyeo in univerſum derelicto 
ad Us em fluere coeperit, prior quidem alveus | VIII. ; ns Ss 
corum eſt, qui prope ripam ejus prædia poſſident, If by ſome Accident it happens that 8. One may —_ 
pro modo ſeilicet latitudinis cujuſque agri, quz one hath hid in ſome ſecret place in a/c for 8:5 


prope ripam fit. F. 23. cod. | 
Cum per ſe natura agri fuerit mutata, 
animo unumquemque ferre debere, five melior. 
five deterior ejus conditio facta fir. JI. 2. G. 6. F 
de 2 & aq. plu, arc. See the eighth Article of 
the ſecond Section of Poſſeſſion. 1 


Ground belonging to another Perſon, a 1 Sno | 
either Money or other Things, which 
afterwards he, or his Heirs, are deſirous Ground. 

to carry away, the Owner of the Ground 

will be obliged to ſuffer them to take 

away their Things, provided they make 

good the Damage which they ſhall 

chance to do by removing them”. 


Theſaurus meus in tuo fundo eſt, nec eum pa- 
teris me effodere.—Labeo ait, non eſſe iniquum ju- 
ranti mihi non calumniæ cauſa id poſtulare, vel in- 
terdictum, vel judicium ita dari, ut, ft per 1 

| | etit 


VII. A 
_ 7+ Mixeare When it happens that, two or mor 
7 mg: Things belonging. to ſeveral Maſters, are 
pores — againit their will, or without their 


ſans. 


knowledge, ſo mixed together, that 
they cannot eaſily and without incon- 
1 | 


n 


8 
TH 
We 
8 
Tow 
. 


and Gam 


| quomirſds daa infecti tibi is nomine 
cxveatur, ne vim facizs mihi, ———_ the- 
faurum effodiam, tollem, exportem. 4. 2 iff. ad 
. The C the Law here & nat property a 
N ſeventh png; the ſecond Sedtion 

| par 
9. Brett. Ofthe Engagements which are form- 
ed by Accidents, ſome of them are rect- 
tal. the other : and others are ob I on- 
ly on one fide. Thus in the Caſe of the 
| ed Article, if he who hath found a 
Thing chat is loſt, knows the Owner of 
it, 110 can immediately reſtore it to him 
without being at any charges, the Ob- 
pation is only on his part. Bur if he 
has been at any Expence, either in ad- 
vertiſing it, or having it cried, in order 
to find out the Owner, or for conyey- 
ing it ro him, the Owner in this cale is 
bound to reimburſe the Finder of what 
he is out of pocket on his account. So 
that in this caſe the Engagement will 
be mutual; and in all the other caſes it 
is eaſy to diſcern whether the Engage- 

ment be reciprocal, or not w. 


= This is # Cotſequence of the foregoing Articles. 


X 


10. LG All the Accidents which cauſe Gain, 
re, or Loſs, do not however form always 
wir; Engagements. And if, for Example, a 
$agements. { 3 : . G 
| Ship, that in a Storm is driven againſt 
another, happens to damage it, that Ac- 
cident does not lay the Maſter of the 
Veſſel that hath damaged the other, un- 
der any manner of Engagement, unleſs 
the Damage hath happened by the Maſ- 
ter's Fault, or by the Fault of Perſons 
for whom he is anſwerable. For it is a 
bare effect of this Accident; and ſome- 
times even he who ſuffers Damage by an 
Accident, from whence there ariſeth 
Profit to another, cannot for all that 
pretend to any Indemnity on account 
of = Eofs, as in the cafes of rhe fixth 
Article n. 


" Si navis tua impacta in meam ſcapham dam- 
num mihi dedit, itum eſt, quæ actio mihi com- 
us, ſi in poteſtate nautarum 


eret. Et ait 
Een ne id accideret, & culpa eorum factum ſit, le- 


ge Aquilia cum nautis agendum. Sed ſi func 
rupto, aut cum anullo regeretur navis, incurriſſet: 


cum domino agendum non eſſe. I. 29. f. 2. . ad leg. 


Aquil. d. I. f. 4 


17. os It follows from the foregoing Arti- 


oy 42 Cles, that no general Rule can be given 
Jents, as to hereby to iſtinguiſh the Accidents 
the Conſe- from whence there may ariſe Engage- 


ments, whether on one fide only, or on 


| Of gement fed byAccidents. Lit. ꝙ. Se. 2. 
ſtetit 


both, from thoſe. which produce no 9: of 
manner of Engagement at all. But / 4 


theſe differences d on the Con- 
jundtares which diverſify the Events, 
and which will guide us in making a 
right Judgment ot the Obligations which 
every one of the Perſons whom the Con- 
ſequences of the Accident may concern, 


is under. Thus, when a Ship falls into 


the hands of Pirates, if ſhe is ranſomed, 
all the Parties concerned contribute to- 
wards the Ranſom in proportion to 


what they fave: And there is formed 


among them an Engagement that is 
_— to them all. 5 the Pirates 
carry off only a part of the Loading of 
— Shi 5 touching the reſt; 


the Loſs will fall on thoſe whoſe Goods 
have been taken away, and the Owners 


of what remains will not be obliged to 
bear their Share of the Loſs. And theſe 


two different Rules in Accidents of the 


fame Nature, are founded on one and 
the fame Principle that is common to 
theſe two ſeveral Events; namely, that 
the Loſs falls on the Owner of the 
Thing that is loſt. And it is for this 
Reaſon, that the Loſs of the Money 


which is given for-ranſoming the Ship, 


is common to all thoſe who wou 

have ſuffered by the Loſs of the Ship; 
and on the bR 7 the _ that are 
taken aw on thoſe 
who 2 4 of 2 nt | 


Si navis 4 Piratis redempta fit: Servius, Ofilius, 
Labeo, omnes conferre debere aiunt. Quod verd 
prædones abſtulerint, eum perdere cujus fuerit, nec 


conferendum ei qui ſuas merces redemerit, l. 2. 


9.3. F. 4 leg. Rhod. 


SECT. II 
Of the conſequences of the Engage- 


ments which are formed by Acci- 


The CONTENTS. 


1. Engagements of him who has found a 
Thing that is loſt. | 
3. N of him who recovers what 

e had loft. | 


3. The Right which one has to take out of 


another's Ground, any thing of his 
that has been thrown there by Ac- 
e F 
4. Sequel of the foregoing Article. 
1 1 — of the third Ar- 
—— 
| 6. Contri- 
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334 
ap 6. Contribntion for the Loſs of what * 


* wil thrown into the Ns in YL em 
i 67 I 


8. awe os Cnariburios, 
9. Precaution for the Security of the C- 
tribution. 


0. Of the Damage that happens 10 the 


Ship. 
11. Af becauſe of danger, the Maſts of the 
S | Ship are cut down, the Laſs of 
1144) them is common. 
12: No contribution due, if the Ship is 
— ac) Ship, bar i 
13, Vis lighten a that it may yet 
5 — Goods are unladed into 
a Lighter and the Lighter be c 
14. 1f in the ame Caſe the Ship is caſt 
+ f in th an ot the Lge. th 
15. if a Veſſel ſaved ac 
4 T's Pat Goods over-board, is caſt 
away in another place, and ſome | 
-__* , the Goods ſaved out of the My 
16. * one recover his Goods that #vert 
: ö is the in Bas 


A the 7 


are "recoveres 
- ceaſes. 1 
x by the . 141 ſome Goods 
_ . overboard, others "eh | remain in 


the Ship are damaged. 
Ih in 


Hl E, who has found a Thing that is 
mens of _ loſt, is obliged to preſerve it, and 


we take care of it, in order to reſtore it 
«thy to its Owner. And if he does not know 
that is left, to Whom it belongs, he ought to in- 
form himſelf by ſuch ways as are in his 
power; even by making publick Inti- 
mation of it, in order to find out the 
Owner, if the Thing be worth the 
pains, and if it be conſiſtent with Pru- 
dence to take that courſe*®. And when 
he does reſtore it, whether it be Mo- 
ney, or any other Thing, he cannot 

detain any part of it, nor demand-an 

thing for having found it b. But he wi 
recover only what Expences he has been 


at, as ſhall be explained in the following 
Aten 


4 throws — 
- the Contribution 


Fee the Texts cited on 223 
Sectton. 


Solent plerique etiam hoc facere, ut libellum pro- 
Ponant continentem inveniſſe, & redditurum ei qui 


deſideraverit. Hi ergo oſtendunt non furandi ani- 
mo ſe feciſſe. l. 43. f. 8 1 uaſi redditurus 
iſlet rem ſuam. 


ei qui defideraſſet, vel qui 
4. $ See the firſt Artic 


of the firſt Seffion, And 


wit — loſ 6 cg fy ede which be bath 


TP DAW, "I 


which is thrown the Rubbiſh of a Build ** 


what remains, and to allow him ſuc 


L * Bo OK 5 II. ; J 


and thou buſt found, ſhalt thou do likewiſe: 
3 3 | 
ES 


— 


whom one reſtores 2. Engage- 


rhe Pals io 
the Thing which he 2 loft, is obli 


on his part to repay the Money that 


been laid out, either in 7 
Thing, or in W it to him, as if 
: Ar ſome ſtrayed Beaft which it was 
e or that the 
of the Thing from one Place to another 
* obliged the Perſon in whoſe Cuſto- 
y it was to be at ſome Charges; or if 
ay, Money has been laid out in Adver- 
ements, or having the Thin I” 
in order to give notice, to Fe era 
And if he who delivers the Thing o 
the Owner, be not the ſame Perſon who 
found it, and if he gave any thing to 
get it from the Finder, he — recover 
it of the Owner e. | 
© Hzc quitas ſuggerit. . oP 5. 56 * "BA 
aqua & * Nau. ar. d 
b III. | 
The be of a Ground on ban .TheR ight 


ing that is fallen down, or thas which i 7 wi 


lood hath carried away from ano- er: 
ther's Ground, is obliged to ſuffer him o a- 
who has had the Lols, to take away? 474 

hrown 
free acceſs to his Ground as is neceſſary — yea 
for that end a. But upon the Conditions cu. 


that are explained in the following Ar- 
ricle. 


, phe Bas aid ond did the 
A and theſe oh th ed nie of te 


De his quæ vi fluminis importata ſunt, an inter- 
dictum dari poſſit, quzritur? Trebatius refert, 
cum Tiberis abundifſet, & res multas multorum in 
aliena zdificia detuliſſet, interdictum à pretore da- 


tum ne vis fieret dominis, *. inus ſua tollerent, 
auterrent, modo damni in W J. 9. 


F. 5 de damn. inf. 


IV. 


In the Caſes of the foregoing Article; 4. of 
he who defires to have back t 5 Mate- 4 
rials of his Building that is fallen down, u £** 
or that which a Flood hath carried a- 
way from his Land, and thrown upon 
another man's Ground, is obliged on his 
part not only to indemnify the Proprie- 

tor 


N 


2 
1 
— 
Fd 
5 
PROS 
* 
LET 
3 
22 
hs 
NN 
at; 
oh. 
To 
Fo 
TIF; 
* 
A 
KY) 
by 
32 
ö 
83 
9 
Jet 
#5 
LN 
. 
Bart 
wh 
W405 
ws 
I 
NY 
103 
TT 
xy 
Yak 
8 
pod OZ 
IEP 
DE 1 
* 
5 
te 
. 
BY 
3 
N 
IN 
v0 
Wo 
Be 
255 
9 oY 
* by 
* 
8 
Le 
he 
* 
* 
4 
263 
7 
73 
7 
8 
LE 


e ſhall ha to be done by his 
ng away t > Things which have 
been thrown upon it, but he is more- 
over bound to ir all the 
which has been already done to the 
Ground by the Things ſince they were 
caſt upon it*. But if he chuſes rather 
not to take away any thing, he will 
owe nothing; for if he lons to the 
Proprietor of that Ground all that has 
been caſt upon it, * * — to 
make good a Damage that has happened 
by ber effect ot that —— and 
it is enough that he loſes what the Ac- 
cident has carried away from him . 


1 Ratis vi para: by" Aur meum * non 
aliter poteſtatem tibi faciendam quam ſi de 
el 18. f 4 
mend. I. 9. . 3. F. de damn. f. Alfenus quog 
{cribit, ſi ex fundo tuo cruſta fit in meum 
fundum, camque petas, dandum 1n te judicium de 
damno jam facto. 4. I. 9. F. 2. | 

Ser the Texts quoted on the fourth Article of the 
Faults, v 


5. Avother if he whoſe Materials, or other 


_ Coſcquence Things, 


have been thrown by theſe Ac- 


of the nod cidents on the Eſtate of another Perſon, 


Avitcle. 


be deſirous to take them away, he will 
be obliged, beſides the making Repara- 


tion for the Damage ſuſtained by the 
Owner of the Ground, to take away 


as well the unprofitable Stuff that can 
be of no manner of uſe, as that which 
is uſeful, and which he is defirous to 
take away, and to clear intirely the Sur- 
face of the Ground on which the Things 
have been throwns. 
Nec aliter dandam actionem, quim ut omnia 
toll antur, quz ſunt prolapſa. I. 9. F. 2. F. de damm. 
mf. Tollere non aliter permittendum quim ut 
omnia, id eſt, & quæ inutilia eſſent, auferret. 1. 7. 
F. Alt. ed. See the fourth Article of the third Sec- 
tion of the Title of Damages occaſioned by Faults, 


VI 


- 6. cen, When in order to lighten a Ship that 
oy wh in danger of Shipwrack, 


what 1s 


t of the 
Cargo is thrown over-board, and the 


thrown into Ship by that means is ſaved, this Loſs is 
the Sea m common to all thoſe who had any thin 


a danger of to Joſe in that danger. 
Slaperack. ter of the Ship, 


Thus, the Mal- 
thoſe whoſe Goode, 
or Effects, have been ſaved, and thoſe 
whoſe Goods have been thrown over- 
board, will bear every one of them their 
Share of the Lofs,: in proportion to the 
Intereſt they had in the Whole. And 
if, for Example, the Ship and the whole 
Cargo was worth a Hundred Thouſand 
Crowns, and that What has been thrown 
over-board was valued at Twenty Thou- 


fand Crowns, the Loſs being of a Fifth 


: 


will contribute a Fifth 


; Of Engagements formed by Accidents. Tit.9. Sect. 2. 335 


tor of the faid Ground, as to what da- 


Part, every one of the Parties concerned 
| part of the Va- 
luc of what they fave; which will 
make in all Sixtcen Thoufand Crowns ; 
and by this Contribution thoſe who had 
loſt the Twenty Thouſand Crowns re- 
covering Sixteen Thouland of them, will 


de Loſers only of a Fifth Part, as all the 


others d. 


Lege Rhodia cavetur, ut fi levandz navis 
tia jactus mercium taftus eft, omnium contri 
tione farciatur, quod pro omnibus datum eſt. 7. 1. 
F lege Rhodia, Placuit omnes quorum interfuiſ- 
tet jacturam eri, conferre oportere quia id tri - 
butum obſervatæ res deberent . jacturæ ſum - 
mam pro rerum pretio diſtribui oportet. I. 2. f. . 
ed. Aquiſſimum enim eſt, commune detrimen- 
rum ſieri eorum, qui propter amiflas res aliorum 
conſecuti ſunt, ut merces ſuas falvas haberent. 4. 
[. 2. Portio autem pro æſtimatione rerum quæ falvzx 
ſunt, & earum quæ amiſſæ ſunt, præſtari ſolet. I. 2. 

. 4. . 


+. rod. | 

a Upen what foot is it that we muff regulate the Contri- 
thoſe whoſe Goods, or other Effects, 

have thrown over-board? It is ſaid im the ſecond 


Law, ff. de Rhodia, that it enght ro be 
e the — © as well of what i af, as 


what i ſaved: that it is no matter that the Tb 
the bujmeſs is to make up A Loſs which one has fab au- 
ed, and not a Gain which bave failed to make ; 
but that as to the Things winch hate eren ſaved, and. 
which agi to bear their part of the Contribution, t 
pan the foot of what they coft, 
they may be ſold for. Th ©: 
that Text, of which bere follow the 
| xitimatione rerum, quæ 
ſalvæ funt, & carum qu amiſfe funt, præſtari ſo- 
let. Nee ad rem pertinet. ſi ha, 1 ſunt. 
ris venire poterunt; quoniam detrimenti, non 
ucri fit præſtatio: ſed in his rebus, quarum nomu- 
ne conferendum eſt, æſti matio debeat haberi, non 


* emptæ ſint, ſod quanti venire poſlunt. Jf i 
| rn he Einar of he Th bach are ſaved, 
42 2 made u F whaz they be 
{old for, becanſe it is that Value which has been ſaved 
r08 3 not that which has been 
m order to ſave the reſt, be eſtimated on the ſame 
? And if we ſuppoſe m the caſe of two Merchants 
n Rind, at the ſame 
Price, in. the ſame Place, to be fold again in the ſame 
Sea-Port Town whither. the Ship was bound ; that the 


Goods of ane of the Merchants were thrown over-board 
to ſave the Ship at the Entry into the Port, where it 


was in danger of being caft away ; and that the Goods 
which are preſerved are fold immediately in the ſaid 
Sea-Port-Town for more than coſt, would it not 
be juſt that thoſe which have been loft only to ſave the 
others, ſi mala be valued on the ſame foot ? [mce there was 
uo reaſon for throwing over-board the Goods of one Mer- 
chant, more than the other, nor for diſtinguiſſung their 
Condition. To which we may add, that, as we ſhall 
ob ſerve on the fifteenth Article, the Contribution ought 
not to be made till after the Ship is got into Port, and 
in ſafety; and that as it is only then that the Contri- 
bution is to be made, it wy 7 the the 
Whole ſhould be eftimated on the foot of what the Things 
are wotth at the LO all charges bei 
dedufied. And is is probably for theſe very Renſans that 
Regulations have been made, ordaining that the Good. 
which have been thrown over-board ſhould be eſtumated 
on the ſame foot as thoſe which have been ſaved, and 
according to the Price for which they ſhall be ſold &. 
But ſeemng the Goods are not all fold in the Port where 
the Ship arrrves, and that many of them are often ro be 
farther tranſported by Sen, or Land, and have conſe- 
| quently 
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go 3. and ſeeing 
of the Profit mn the Sale: 
Atcidentr ; it wonld be 
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„ board into the Sea, pays Contribution 


acco to its Value, without any dif- 
ti e d eh Ie 
' ſuch as Jewels, and that which 
is of ter, ſuch as Metals. For it is 


the Value, and not the Weight of the 
that has been ſaved from periſh- 


comes into conſideration: and 


ſo dhe Maſter of the Ship contributes in 


proportion; but thoſe on board the 
Skip do not contribute any thing for 
their ang > _ — _ 
Cloaths, their Ri a wings 


Cam in _ nave varia SRD genera 

1 oo giſſent, pratereaque multi vectores 
6 4— 4 tempeſtate gravi 
ortà neceſſariò jactura erat. Quæſita deinde 
ſunt hec: an omnes jacturam præſtare oporteat, 

& ſi qui tales merces impoſuiſſent, quibus navis 

non oneraretur, veluti gemmas, margaritas: & quæ 
portio prieſtanda eſt: & an etiam pro liberis capiti- 
E > wag & qua actione ea res expediri 
poſſit. it, omnes quorum interfuiſſet jactu- 

ram fieri, conferre oportere: quia id tributum ob- 


ſervate res deberent. Itaque dominum etiam na- 


l ione obli eſſe. I. 2. f. 2. F. de 
eee 


| 1 Corporum liberorum æſtimationem nullam fie- 


ri 3 3 

ltidem agitatum eſt an etiam veſtimentorum 

cujuſque, & annulorum æſtimationem fieri oporteat, 
& omnium viſum eſt. d. F. F 


VIII. 


dual The Proviſions which are put on 
ec board the Ship for no other end but to 


trom I 
be conſumed during the Vo a 
7 p I Tha X 


no Contribution®. For th 

Things are for the Common Uſe. But 
we muſt not place in this Rank Corn, 
Wine, and other Things of the like 
fort, which are not put on board the 


Ship to be chere conſumed, but are 


in commune confertet. I. 2. F. 2. mf. de 
B: OP OY 3 th” 
"Thoſe whoſe Goods have been thrown 


their — 4 Iman ay 
OE t ene on the 
ip, till they have paid their Propor- 
tion of the Loſs; hol wow procure t 
to be attached, in caſe they are landed . 
* Servius reſpondit, ex locato um magi(- 
tro navis debere, it conan, oldie wide 
tetineat; donet portionem damni 1 f. 
. 


N 
If che Ship is Gage by. a Storm, 


quando aue, we- quot qui 


{i 
over-board to fave the Ship, may, fof rus for the 
loading of, of = 
the Cn. 
bution. 


ol 


to. Of te 


and loſes any of her Mafts, Yards, or Damag 


other Parts of the Ship, the Expence 


that hap- 


of refitting the Ship, and of repairing *7” ** 5 


8 4 

a 3 

5 8 

NID 

* ; BY 


what was loſt, will tall upon the Mai- 
ter of the Ship; for this Exvence is 
more for fitting out the Ship, than for 
preſerving the Goods, and the Maſter 
of the Ship is bound to fuiuiſh it in a 
condition for tranſporting the 
hings he takes c 
manner as W orkmen turnith their Tools, 
and bear the Loſs, if any of them breaks 
in the working p 

Si conſervatis mercibus, deterior facta ſit navis, 
aut ſi quid exarmaverit, nulla facienda eſt collatio: 
quia diſſimilis earum rerum cauſa fit, quæ navis 


gratia parentur, & earum pro quibus mercedes ali- 


quis acceperit. Nam etfi faber incudem, aut mal - 
leum fregerit, non in ei qui locaverit 
opus. J. 2. f. 1. 4 K. Nod. avis advers3 
tempeſtate ictu fluminis deuſtis armamen- 
tis, & arbore, & antenna, Hipponen delata eft : ibi- 
que tumultuariis armamentis ad præſens compara- 
tis, Oſtiam navigavit. & onus integrum pertulit. 
Quæſitum eſt, an hi quorum onus fuit, nautæ 

damno conferre debeant? Reſpondit non debere: 
hic enim ſumptus inſtruendæ magis navis, quàm 


conſervandarum mercium gratia factus. l. 6. f. de 


leg. Rhod. See the following Article. 


If to prevent a Shipwrack, the Maſts 


and Yards are cut down: and thrown cauſe of 
over- board, or that other things are 4nger che 
Maſts of 
the Ship are 
7X cut down, 
be common. For it is not an Effect te Lv of 
that the Storm hath cauſed, as if the „ © 


Violence of the Storm had broke the . 


thrown over- board to lighten the Ship, 
that it may not periſh, that Loſs will 


Maſts, or Vards, or done any other Da- 


mages which would be within the Caſe. 
of the foregoing Article: but it is an 
1 Effect 


of, in the ſame 


11. F be- 


metum id detrimentum factum fit : hoc ipſum far- 
ciri oportet. J. 3. . 1. in f. ed. 
ll. 
1. - If the Ship is caſt away, and in the 
2 ſome ſave their Goods, or other 
= if aft Thi they will not be obliged to 
away, | te any thing on their to- 
wards making up the Loſs which the 
others ſuffer, For it is not by the Lols 
of the Ship, and of the other Things 
which periſh, that they fave theirs: bur 
every one ſaves what he can out of the 
Common Wrack; and the Contributi- 
on takes F nk — when thoſe are to be 
indemnified whoſe Loſs hath ſaved what 
remains to the others . 5 
* Amiſſr navis damnum, collationis conſortio 
beraverunt. Nam hujus æquitatem tunc admitti 
phcuit, cùm jactus remedio cxteris in communi 
periculo, ſalva navi conſultum eſt. 1. 5. F de leg. 
Rhod. Chm navis, aut dejecta eſſet: quod 
quiſque ex ca ſervaſſet, ſibi ſervare reſpondit, 
tanquim ex incendio. J. 7. F. de lege Rhod. 


XIn. 


13. F If to lighten a Ship, that it may be 
lglcen a able to enter into a River, or into a 
Ship, that Port, it be neceſſary to take out a part 
» no 5"of-the L ading, 17 hes what has been 
are put on a Lighter ha to pe- 
— * " th before it gets - Lats his Lok 
zoaLighter, will be common, and what has been left 
-_ wg in the Ship muſt contribute to make u 
4 argh che Los. For it was for the Interel 


of the Ship, that the Goods were put 
on board the Lighter f. 


Navis onuſtz levandz cauſa, quia intrare flu- 


men vel portum non potuerat cum onere, fi quz- 
dam merces in ſcapham trajectæ ſunt, ne aut extra 
flumen periclitetur, aut in ipſo oſtio, vel portu: 
eaque ſcapha ſummerſa eſt: ratio haberi debet inter 
23 in nave merces ſalvas habent cum his qui 
in ſcapha perdiderunt, per inde tanquam fi jactura 
tacta eſſet. l. 4. F. de lege Rhod, 5 


XIV. 


14. Fin If in the Caſe of the foregoi Ar- 
the fame. ticle the Ship is caſt away, the 
= 4 age Lighter gets ſafely into Port, there will 
| px. th and be no Contribution for the Goods loit 
net the on board the Ship, but the Loſs will 
Lighter. fall upon thoſe to whom the Goods a 
pertained. For the unloading of tho 


Goods into the Lighter was not done 
Vol. I, 3 


the Ship did 8 contribute to the 
ſaving of the put on board the 
Lighter. | 

* Contra, fi cum parte mercium ſalva eſt, 
navis periit : ratio haberi non debet corum qui in 
navi perdiderunt. Quia jactus in tributum nave 
falva venit. I. 4. f. de leg. N. 

If it had been agreed, when the Goods were unladed 
n of the Ship into the Li rd 4. alone. 
or the Lighter alone, to be ca away, the 
Li of anther ſhould be common ; that 
would be executed, there being nothing n « 
Might it be ſaid in the where the Ship is caft a- 
way, when no ſuch Agreement bad been made, that 
ſuch a Covenant was „ ale the Parties had 
forgot to make expreſs mention of it : and that the Ship 
bar mg . Parties 
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lt a ship that has been ſaved from one 15. If « 
danger of Shipwrack, by throwing ſome 7*ſ* /aved 
of the Goods over-board, happens my 


terwards to be caft away in another Kan 


ce, and that by the help of Divers, Good: over 
rag. Froved a 4 of x Ho was lofi awd great 
in the Shipwrack is recovered ; thoſe $99 9.97 
whoſe Goods have been recovered out ,n4 ſame of 
of the Wrack muſt contribute to make the Goods 


up the Loſs of what has been thrown /#ved our of 


over-board in the firſt Danger u. For the Wrack. 
the Goods which are recovered out of 

the Wrack would have periſhed in the 

firſt Danger, had it not been for the 

Loſs of the Things that were then 
thrown over-board. | 


Si rfavis quz in tem jactu mercium u- 
nius mercatoris levata eſt, in alio loco ſubmerſa 
eſt: & aliquorum mercatorum merces per urina- 
tores extractæ ſunt, data mercede: rationem haberi 
debere ejus, cujus merces in navigatione levandæ 
navis cauſa } ſunt, ab bis qui poſtea ſua per 
urinatores ſervaverunt, Sabinus æquè reſpondit. 
J. 4. F. 1. F. de leg. Rhod. | 

It follows from this Rule, that the Contribution is 
not to be made till after the Ship is arrived in the Ha- 


ven. For if the Veſſel which has been ſaved from 


Shipwrack, by throwing Goods over-board, periſhes after- 
x 
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For it is not by the means of 
this Loſs that he recoyers what he loft 
in the firſt Danger *, 


| unt videri ſervandz navis cauſa jactæ eſſe, que 
eriit, TEES EF de leg. Rhod. 


Tn” 

17. When If the Things that have been thrown 
the Things over- board chance to be recovered, or 
en part of them, the Contribution for 
recovered, the Loſs of them will in propor- 
222 Gn 1 8 has 
bution for been a paid, thoſe who have re- 

them ceaſes. cived it = reſtore it to the others). 
si res que jactæ ſunt a int, exoneratur 
collatio. Quod fi jam contributio facta fit, tunc 
= ſolverint, agent, &c. J. 4. F. 7. F de leg. 


9 


XVIII. 


18. The If in a Danger which hath made it 


throwing of neceſſary to throw Goods into the Sea, 


a Ges! it happens that other Goods, being un- 


covered by the throwing of the upper- 

— moſt Goods into the — have by that 
the Ship. are means received ſome 3 as if the 
damaged. Waves of the Sea have got into them, 
and ſpoiled them, that Loſs will be 


made good by Contribution, as being a 


Sequel of the Loſs of the Goods thrown 
over- board :. And the Owner of thoſe 
dam Goods will contribute on his 
part for the Loſs of the Goods that 
were thrown over-board, but only up- 
on the foot of the Value of his 
after they have been 11 3 for it ĩs 
only that Value which he faves >. 


Cuùm autem jactus de nave factus eſt, & alicu- 
jus res quæ in navi remanſerunt deteriores factæ 
ſunt, videndum an conferre c ſit: quia 


non debet duplici damno onerari, & collationis, 


Ae Sed defenden- 
um unc con e pretio præſente re- 
rum. J. 4. C. 2. C. de lege Rhod. | 


Tr 


Of that which is dine to de- 
frand CREDITORS. © 


| dice of Creditors be common 
tranſacted by 
tween the Debtors and thoſe who are 
in the Secret with them, yet the En- 
ts which ariſe from the ſaid 
rauds, and ous thoſe who are 
acceſſory to the Fraud under an Obli- 
gation to the Creditors, are nevertheleſs 
of the Number of thoſe 
which are formed without a Coven 
for there is no manner of Covenant that 
es between the Acceſſories to the 
raud and the Creditor. | 
The Frauds committed by Debtors 


and their Accomplices, to make Credi- 


tors loſe what is due to them, are of ſe- 
veral Sorts, and form the 
which ſhall be the Subject 
thn In. | 

As to this Matter of Frauds done to 
the 1 qe of Creditors, it is to be 
obſerved, = the Frey which Deb- - 
tors may do ing Aſſignments of 
their $5.96 les, — much leſs fre- 

vent with us, than they were under 
the Roman Law: For the Romans con- 
tracted often without Writing: and 
even a Mortgage could be acquired by. 
an unwritten Covenant, and by a bare 
Pactionꝰ; which rendered all Frauds 
ealy. But according to our Uſage, all 
Contracts which exceed the Value of 


tter of 


One Hundred Livres, ought to be in 


Writing ©; and a Mortgage is not ac- 
uired except by a Deed executed in 
e preſence of publick Notaries, or by 
the Authority of the Judge. Thus 
Creditors have their Security on the 
Immoveables, or Real Eftate of their 
Debtors, by a Mortgage, which they 
cannot be defeated of unleſs by forged 
Deeds, which it is not an eaſy matter to 
accompliſh , becauſe even the forged 
Deed muſt be made by Notaries 29 | 
ick, 


ie the Frauds done in preju- 73, 5 
1 Matter of 
ts bes this Title. 
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Leann ee 
D 25 | 


Wie have not put down in this Tix 


248 


the Rule of the R Reman Law, v. 


kon that amo 
prejudice of 


0 
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if 
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and Trebellianick Por- 


115 
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15 
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i 
1 
8 8. 


- 
43 


fallen to him, e 


to be ſubſtituted to his Right, that they 


wy Axe the Succeſſion, if they ho ope 5 


Account in it. And 


gn ob ar ng Then yoo 
Succeſſion be profitable, it is but juſt 
rcap the bene- 
At of it: and if on the contrary it be 


that his Creditors 


durdenſame, they do not any way en- 
hun, and only themſelves to 
12 nk er the Suceatign. And as 


ES 2, ons Be 
the paymene of them, that the Facdia 
evellianick Portions may be de- 
dual, it ſcems to be reaſonable that 
they ſhould be allowed to uſe. t 
of their Debtor. For it is Natpral, 
and le to our Uſage, as alſo to 
of the Roman Law, that 
5 may exerciſe all the Rights 


Creditors 


Vor. I. 


2. Fraudulent Bounties. 


* £.6. 6. 4. 125 11 


fraud. cred. | 
L. J fend. ered. v. I. 28. f. dear, 
figs 119. ! 1 F 


$:3.C:Þ,: 

Of the ſeugrs! ſorts of Frauds 
which are done to the prejudice 
of Creditors. | 


"The CONTENTS. 


. Hhatever Deltas do to defraud their 
Creditors, is revoked. 


3. Alienations to fair Purchaſers. 

+ Alienations to Purchaſers who 
are conſtions of the Fraud. 
make 4 Pwrchs/er conſcious of the 
pol» Ms know of the deſign 


6. The Intention 10 defraud, muſt be fol- 
lowed with the Efes, otherwiſe 
the S cannot fe 1 


5. 7 


11. 4 Dowry ſatled to defraud Credi- 
tors. 

12. He who receives what is due to bim, 
commits no Fraud. 


13. Exception to rhe foregoing Article. 
I. 


Hatever Dcbtors do to defeat 1. e 


their Creditors, by Alicnations, 
and other tions 28 nature, 


ſoever, is reyoked, acc gas the cir- 
cumftances of the Fact, a 
which follow may give occaſion to it. 

* Neceffarid Prztor hoc edictum : quo 
ellicto conſulit .creditoribus, — 2 
Ne p rr ſunt. I. 1. f. 1. F. 


2 (2 1 „ 
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the Rules et 
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was ignorant, ol 
Hotty 2 Ty. 
St prof by the 
Donee received the B 
nocent Intention, 19875 — * of 
the prejudice the Creditot would: 

fer thereby, and if the Thing that was 
given be an more in being, and that 


c Ln no manner of Profit from it, 


he W not be bound to reſtore a Be- 


nefit rok which there accrued | to him 
no manner of Advantage). f 


'* Simili modo Hcimus, Stel ae . 
* eſſe an, ſciente eo cui donatum. 
geſtum ſit, K an fraudentur credi- 
tores : nec videtur injurid affict is qui ignoruvit, 
cum lucrum — Sem non Amun ben 
In bos tamen ui ſolvendo 
non fit,” liberali Nate 2 nds actio 
crit danda,” quatenùs ocupletiares fucti ſunt, ultra 


non. J. 6. r * 


revoe, his que in fr. cred, . . 


III. | 
« a % 


„ Aliena- The Alichationt of darein — 
fun to fair Immovesbles which Debtors make up- 
Purchaſers: on another Score thin that of Libe- 

rality, to Perſons who purchaſe with an 
honeſt Intention, and for a valuable 
Conſideration, knowl nothing of the 
prejudice ' done thereby to Creditors, 
cannot be revoked, whatever Intention 
of defrauding the Debtor may have had. 
For the Debtor's knaviſh Intention oughr 
not to cauſe a Loſs to thoſe who deal 
with him in a lawful Commerce, and 
who have no ſhare in his Fraud e. 


Ait Prztor, que frandatinis cauſa gels man 
cum eo qui non ignoraverit actionem 
dads. |. 1. que in fraud. cred. l. 10. cod. Hoc 
Edictum eum coercet, qui ſciens eum in fraudem 
creditorum hoc facere, ſuſcepit quod in fraudem 
creditorum fiebat. Quare ſi quidem in fraudem 
creditorum facit, fi tamen is qui ccepit ignoravit, 
ceſlare videntur verba Edicti. J. 6 F.. c 
It is to be remarked on this Article, 0 
not extend to the Caſe where the Creditors have 4 Pri- 
vilege, or a Mortgage wpon the Thing alienated. 


IV. 


„ e Altho' the fraudulent Alienation be 


ton made made for a valuable Conſideration, ſuch 
ro 


the Frand, 4. Fraud, that he _ profit by it, get- 


been made to their prejudice will have 


Purcha- as a Sale, yet if it be proved that the 
= , J Purchaſer has been a partaker in the 


8 
.- 
Ty 


Bd 


g upon ** account, at } 
the Alienation will 


To oblige him who purchaſes a thing 3. t 
of a Debtor, to make Reſtitution of it, « Purchaſer 
it is not enough that the Purchaſer 2g 
knew that the ſaid Debtor had Credi- 5. Fs 
tors; but he muſt have been privy to jos of the 
the 2 of defrauding them. For 4 to de- 
many of thoſe who have Creditors are . 


not inſolvent, and one does not become 


an Accom lice in the Fraud, except 
„ faking ain . 30 * be 


r Quod ait Pretor, ſcien, 838 


| i & fraudem participante; non enim ſi ſim 


eiter ſcio illum creditores habere, A 


_contendendum, teneri eum in factum actione; ſed 


fi $ fraudis eſt. 4. 10. $.2. F. que in fraud. 


Cel. autem qui ſcit aliquem creditores ha- 


bere, ſi cum eo contrahat ſim liciter, fine fraudis 
ere non 1 hac teneri. 4. l. 10. 
. VI. ls + : 
If the Intention to defraud is not at- 6. The In- 
tended with the Effect, and the Credi- . to 
tors ſuffer no real Loſs b it; as if, for ©; 
Example, when the Creditor are fuing 7 e 2 
at Law for their Debt, or are preparing che Effect, 
to bring their Action, the Debtor ſa- otherwiſe 
tisfies them by the Sale of his Goods, *** _ 
or otherwiſe, the Alienation which had Jriov cams 
its effect. And if a 8 the Deb; 
tor borrows Money, the new Creditors 
cannot revoke the rſt Alienation, which 
was not made to their foal bur 
if the new Creditors had lent their Mo- 
ney to pay off the old ones, and if their 
Money was actually imployed to that 
uſe, they may revoke the Alienation, 
altho' it was made before th on their 
Money. For in this caſe, they would 
exerciſe the Rights of the fir t Credi- 


tors, 


9. Divers 
of 


o 


| Eoque jure 
wm La þ- $.Þ 99 © Hays, and ae b 6, 
wd. Utrumque in corumdem per ſonam exigimus, 
& confilium & eventum. 3 rod. — 
fraudis, & eventus damni. 1. 1. C. gas man. 8. pof. 
> See the ſeventh Section of Pawns and Mortgage. 


WE 
All the ways by which Debtor's di- 


way: of A mĩniſh fraudulently their Stock of Goods, 


to defraud their itors, are unlaw- 
ful: And whatever is done to their 2 
judice by ſuch ways, will be revoked. 
Thus, V. e Sales at an under 
Price, or for a counterfeit Price, for 
which the Debtor gives an Acquittance, 


Aſſignments made to third Perſons, 
| Fraudulent Diſcharges, and in genera) 


all Con and other Deeds and 
oſitions to defraud Creditors, will 
be annulled i. | | 


' Ait ergo Pretor, que fraudationic cauſa reſt 
erum. Hac verba generalia ſunt, & continent in 
fe omnem omnind fraudem factam, vel alienationem. 


vel cumque contractum. Quodcumque igi- 
tur 


is cauſa factum eft, videtur his verbis re- 


vocari, qualecunque fuerit ; nam latè verba iſta pa- 
tent, five ergò rem alienavit, five acceptilatione, 


vel pacto aliquem liberavit, idem erit probandum. 


I.. f. 2. & L 2. f. gue in fraud. coed. I. 5. wd. 


0 


575 YE 
It to defraud Creditors a Debtor col- 


. luding with his own Debtor, gives up 


a Mortgage, or Pawn, which he had 
for the — of his Debt: if to ex- 


tinguiſh a Debt he furniſhes his Debtor 


with Exceptions which he had no juſt 


title to, or if he refers to the Debtor's 


Oath a Debt which he had ſufficient 
Evidence to prove n: if he compounds 
the matter by Tranſaction, with an un- 
fair and diſhoneſt Intention, or if he 
es an Acquittance without Payment ®: 

if he lets himſelf be Non-ſuited in a 
uſt Demand, by Colluſion with his 
btor, or if he ſuffers a Creditor to 


obtain Judgment againſt him in a Suit 


where he had juſt and legal Defences o: if 


he drops an Action commenced P: if he ſuf- 
fers a to preſeribe by Colluſion with 
his Debtor: And if he or omits to 
do any other thing, by which he cauſes 
a or à voluntary Diminution of 
his Goods, Ae of his Cre- 
ditors*; whatever fall have been done 

ſuch Colluſion will be tevoked, and 
the Creditors will be fubſtiruted to the 
firſt Rights of their Debtor r. 


5 aka qui in fraudem creditorum 


nam obligationem . 17. N. Si (labertus) tranſe- 


git 
uti. L 1. 69. F, nd. i fr. pary, | 
eti a 

non adfuit. 4. I. 3. C1. F. n fr. cred. 
Vel litem mori patiatur. d. 1. 
F 
tur. 4. F. 1. 

Et qui aliquid fecit ut deſinat habere quod ha- 
3 pertinet. In fraudem facere 


IX. 


If a Debtor who had a Term fixed 9. Ale; 
for the Payment of what he owed to knd of 
one of his Creditors, or who owed the 


Debt only upon a certain Condition 
which was not as yet come to paſs, col- 
luding with this Creditor, in order to 


favour him preferably to the others, 


pays him beforehand; the other Credi- 


tors may demand from him who has re- 


ceived the ſaid Payment, the Intereſt, 
from the day of Payment to the time 


that the Debt became really due*, and f 


even the Principal Sum, if it was a 
Debt that was only due upon a Condi- 


tion not yet come to pals. And in this 
| cafe, care would be taken to provide 


for the Security of thoſe to whom the 
Money ought to return; whether it 
be the Creditor, if the Condition is ful- 
filled; or thoſe who ought to receive 
3 if the Condition is not ful · 


si cum in diem mihi deberetur, fraudator pre- 
ſens ſolverit, dicendum erit, quod in eo quod ſenſi 
commodum in repræſentatione, in factum actioni 
locum fore. Nam prætor fraudem intelligit etiam 


in temporo ficri. J. 10. f. 12. ff. que in fr. cred. 


J. 17. mf. ed. 
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ts other mg s of th Ne 
the whole will be revoked by 
. ⸗ [  7T- 1 
r 
liud fecit in fraudem cre | 
rum locum habere. J. 3. I qu i® 


XI. 


r mult bot reckon in the tu 
0 s which may 


L 
N 
? 


whether it be by rhe Farher of the 
mai 1 er Perſons, when the 
Huſband d gnorant of the Fraud. For 
alrho' the Dowry may be given fraudu- 
lentiy by thoſe who endow the Wife, 
= the Huſband who receives the 
wry on a valuable conſideration, and 
who without the ſaid Dowry would not 
have engaged in the State of Matrimo- 
ny, ought not to loſe it*. But if the 
Haſband was a partaker in the Fraud, 
he may be made accountable for what 
concerns his own Fact, according to 
the Circumſtances), | 


m is indo- 


nn filia tenetür, ut cedat aftione de 
ors adverſus maritum. I. 14. in fine od. 

Si cm mulier fraudandorum creditorum conſi- 
Rum mniſſet, marito ſuo eidemque debitori in frau- 
dem creditorum m debitum fecerit, dotis 
„* cauſa, locum habet hc actio. Et 

omnis quam maritus debuerat; 
2 ur; ne n ne- 
que 8 1 dos in fraudem creditorum conſtituenda 
eſt, Et hoc certo certius eſt, & ſiæpiſſimè conſti- 


tutum. l. To. f. 14. tod. I. 2. C. de rec. bis gue 


in fraud. cred. alien. (iq. 

D the Ordinances of Francis I. of the 80 vf June, 
1532, and of Charles IX. in January, 156g, the 
| Settlements of Dowries, or Marriage Portions, coultd 
not exceed Ten Thouſand Livres. Which, among other 
Mitives, 'might bude 388 entthg Frauds in 
Marriag . — But 'theſe Ordmances are nb 
e of wks. 

M mt obſerve en this Article, the difference be- 
weren the Condition of a _Hubarid to whom u Portion 
is given in Marriage with his Wife, without hs being 
concerned in any Fraud whatſoever, and who receives 
m__ " . f Fo te 

alths' the ſaid 


t 
Perſon who made the Settlement, aid Perſon 


W 1 
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3 rethains 
n, he is not bound 
to 1 what he hs recird for his 
own Payment; but the other Creditors - 
bught ne themſelves for not hav- 
ing been as watchful of their Intereſt, 


as he 
ment *. 


cepit. d. I. 2.4. in fn Licet erediteri v 
uum conſequendum. 1, 2 1. F ue pern. See the 


XIII. 


If after a Scizure of the Goods of a 13. Er p- 


Debtor, or after a Debtor has affigned # 


over his Goods for the Satisfaction off 


his Creditors, one of them receives 
Payment of his Debt, either out of the 
Stock of the Goods that have been feiz- 
ed, or out of what has been made over 
ro the Creditors ; he ſhall be obliged to 
ſhare with the other Creditors whit he 
Has received; becauſe in that caſe he 
| 3 takes 


LN 


done to 


* 


dicentis, multum intereſſe, antequim in poſſeſſio- 


nem bonorum ejus creditores mittantur, hoc fac- 


tum fit: an poſted. Si ante, ceſſare in factum ac- 
tionem : fi poſted, huic locum fore. 4. 10. h. 16. 
f- qua in fraud. cred. 


SROCT if 


Of the Engagements of thoſe who 


commit theſe Frauds, or who par- 
take in them. 


The CONTENTS. 


1. Engagements which follow from Frauds 


done to Creditors. 
2. Accomplices of the Frauds. 


3. Puniſhment of the Debyor who defraud; 
bis Creditors. | 


4. When a Tutor, or Guardian, partakes 
in a Fraud done to Creditors. 


3 


E who ſhall have partaken in a 


und to reſtore whatever he has re- 


Cre. ceived by ſuch means, together with the 


Fruits, or other Profits, and the Inte- 
reſt, if it is Money, to be reckoned 
from the day on which, he received it. 
And all things ſhall be reſtored to the 
ſame condition in which they were be- 
fore the Fraud. 


* Per hanc actionem res reſtitui debet cum ſua 
ſcilicet cauſa, & fructus non tantùm qui percepti 
ſunt, verùm etiam hi qui percipi potuerunt à frau- 
datore, veniunt. J. 10. f. 19. & 20. F. que in 
fraud. cred. Prætereà generaliter ſciendum eſt, ex 
hac actione reſtitutionem fieri in priſtinum 
ſtatum, ſive res fuerunt, ſive obligationes: ut per- 


inde omnia revocentur, ac fi liberatio facta non 
eſſet. Propter quod etiam medii temporis com- 


modum, quod quis conſequeretur liberatione non 


Fraud done to Creditors, ſhall be 


preftandum crit, 4. f. to. F. 22. in Faviana 
| actione, & Pauliana, 1 


II. 


All thoſe who contribute to Frauds a. A 
done by Debtors to their Creditots, plices of f= 
whether they op Profit by them, or . 
whether they barely their Names, 
are bound ro repair the Wrong they 
have done. Thus, thoſe who accept 
of fraudulent Aſſignments to what is 
due to the Debtor, are bound to deliver 
up to the Creditors the Titles of the 
ſaid Credits, together with their Aſſign- 
ments, or that which they have receiv- 
ed of the Debt themſelves, or cauſed the 


Debtor to receive, who borrowed their 


Name b. | | 


Hac in factum actione non folim dominia re- 
vocantur, verùm etiam actiones reſtaurantur. Ka 
propter competit hæc actio & adverſus eos qui res 
non poſſident, ut reſtituant: & adverſus eos qui- 
bus actio competit, ut actione cedant. Proinde {i 
interpoſuerit quis perſonam Titii, ut ei fraudator 
res tradat, actione mandati cedere debet. J. 14. F. 


| que in fr, cred, See the following Article, 


III. 


The Debtor who has defrauded his 3. Punih- 
Creditors, is not only bound to repair, 5% e 
as much as can be done out of his E- 


defraud 


' ſtate, the Effect of the Fraud; but he 4% crevi 


ought likewiſe to be condemned to ſuch . 
Penaltics as his unfair dealing may de- 


- ſerve, according to the Circumſtances e. 


© Hxc actio in ipſum fraudatorem datur, licet 
Mela non putabat in fraudatorem eam dandam. 
Quia nulla aftio in cum ex ante geſto, poſt bono- 


rum venditionem daretur: & iniquum eſſet actio- 


nem dari in eum, cui bona ablata eſſent. Si verò 
diſperdidiſſet, ſi nulla reſtitutione recupe- 
rari poſſent, nihilominus actio in eum dabitur. 
Et prætor non tantum emolumentum actionis in- 
tueri videtur in eo qui exutus eſt bonis, quam pœ - 
nam. |. wls. F. wit. F. que in fr. cred. Actionem 
dabo, __ etiam adver ſus ipſum qui fraudem fe- 
Cit, ſervabo. I. 1. eod. See the Ordinance of Orleans, 
Art. 143. that of Blois, Art. 205. and others, which 
inſlict Penalties on thoſe who are guilty of fraudulent 
[By the Law of England, as it now flands, Frau- 


dulent Bankrupcies are made Capital. For if any Per- 


ſon becoming Bankrupt, and againſt whom a Commiſion 
of Bankrupcy hath been awarded and iſſued out, ſhall 
not, within thirty Days after Notice in Writing, and in 
the London Gazette, ſurrender himſelf to the Commiſ- 
ſioners, and ſubmit to be examined upon Oath, (except 
uakers,) and truly diſcloſe and diſcover how he hath 
diſpoſed, aſſigned or transferred his Effects, or Eſtate, 
and all Books and Papers relating thereto ; and alſo de- 
liver up to the Commiſſioners all ſuch his Effects, J E- 
4 | ate, 


Debtor who © 
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Of the Conſequences which add to Engagements, or 
which ftrengthen and corroborate them. 


= AVING explained 
| the ſeveral Sorts of 
Engagements which 
are the Subject Mat- 
ter of the Civil Law, 
and which are form- 
- ed either by Cove- 

nant, of which we have treated in the 


——— U — — — — 


Firſt Book, or without Covenant, ſuch 


as thoſe which have been explained in 
the Second Book ; it remains now, in 
order to finiſh the Firſt Part of this 
Work, purſuant to the Plan laid down 
in the laſt Chapter of the Treatiſe of 


Laws, that we explain the Conſequen- 


ces of E ents. And in this Third 


Book we ſhall treat of the Conſequences 


which add to Engagements, or which 
8 and corroborate them 3 and 
O . J. N | 


in the Fourth we ſhall examine the Con- 
I which annul Engagements, or 


which diminiſh them. 
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Of PAWNS and MO RT- 


GAGES, and of the Pri- 
vileges of CREDITORS. 


a 5 HE firſt and moſt frequent of The Ner- 
1 all the Conſequences of En- age. . 

8 gagements, whether they ariſe .. 
rom Covenants, or whether they are f 
formed without Covenant, is that of a Zngage- 
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our Pawns, or Me 
Moregages. Origine, and that very 


ge and rity of 
2 ample, the Creditor of a Sum of Mo- 
Aloveable, ney, ſecures his Payment by the Right 

in what re- of claiming the Thing which is mort- 


Far that is to ſay, the 
Appropriation of the Eſtate, 5 

ty of their 
performance of the Engagement they 


of any Perſon, for a Securi 


The meaning and Uſe of 
theſe two Words ſhall be more ful 
explained in the firſt Article of the fi 


Section. | 
derive ther 
mY 21 from 
ngagements which cannot be execu- 
ow unleſs the Perſon who is 
be ſeiſed, or poſſeſſed of ſome Eſtate. 


For the greateſt Force of Obligations, 


and the. moſt perfect Integrity in thoſe 
who are , would be all to no pur- 

e, if they had no Eſtate: and the 

curity even from thoſe who have 
Eſtates would not be entire, if the 
Mortgage did not appropriate their 
Eſtates tor the Payment of their Credi- 


tors : becauſe, the Debtors diveſting 


themſelyes of their Eſtates, either by 
Donations, or by Sales, or other Titles; 
and the Eſtate when alienated being no 
longer the Debtor's Eſtate, the Credi- 
tors would be 'without Remedy, if they 


had not the Right to claim the Eſtate 


which has been alienated, into whoſe 
hands ſoever it may have paſſed. And 
it is by the Uſe of a Mo that this 
Right hath been eſtabliſhed. bi 

We ſhall fay nothing here of the Pri- 
Me = of Creditors z for that ſhall be 
the Subject Matter of the fifth Section; 
neither ſhall we make here any other 
Remarks on the Nature of 1 
their Kinds, the Things which are ſub- 
ject to them, the Ways by which they 
are acquired, and what elſe relates to 


this Matter. For the Order and Place 


of every one of theſe Things will ſuffi- 
ciently appear by the Diſtinction of the 
Sections of this Title. 


— i th. A FY 


1 L 
Of the Nature of a Pawn, and 


| Mortgage, and of the Things 


which are capable of being thus 
engaged, or not. W 


Difference O50 K the Nature of a Mortgage is 
between our ecu- 


to 2 Eſtates for the 
ngagements; and that, for Ex- 


gaged to him, into whoſe hands ſoever 
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it paſſes, it is neceſſary to obſerve. one 


important difference between our Uſage 
the Roman Law, in what relates to 


the Security on the Moveables and Per- 


ECTS. anew 
t » Law 

lied the Gime ec on Moraibles os 
Immoveables, with that Right of claim- 
ing them, into whoſe ſoever t 
went. Bur the Inconveniencics of ſub- 


jeRing to this Right of Proſecution, 


loveables which are ſo liable to change 


Maſters, have induced our Lawgivers 


to ſettle the Law in relation to this 
matter otherwiſe in this Kingdom. And 
the Rule with us is, that the Mortgage, 
or Pawn, upon a Moveable Thing, laſts 
no longer than whilſt the Thing is in 
the Cuſtody of the Perſon who is 
bound, or that he who has it for his 
Security, is in poſſeſſion of it. Bur if 
the Debtor makes it to paſs into other 
hands, either by alienating it, or pawn- 
ing it, the Creditor cannot an : 
lay claim to it. And this Rule is ex- 
preſſed in theſe words, That Moveables 
have no Sequel by a Mortgage. 

The Uſage then in France, as to 
Moveables 1s, that Creditors exerciſe 
their Right to them two ways. One 
is, when the Moveable is in the Cuſto- 
dy of the Creditor, who has it in his 
Poſſeſſion, and holds it in Pawn. And 
the other is, when the Moveable is in 
the Cuſtody of the Debtor, or of other 
Perſons who keep it in his Name; ſuch 
as a Depoſitary, or one who has bor- 
rowed it, or another Creditor who has 
a Thing in Pawn, the Value of which 
excceds that of his Debt. In the firſt 


Caſe the Creditor may cauſe the Thing 


to be fold, if the Debtor conſents to it; 


or upon his Refuſal, the Creditor 4 


have an Order from the * ſell- 


ing it; in order to pay himſelf out of 
the Price which it yields, and that pre- 


ferably to all other Creditors, even al- 


tho' they be prior in time, but not to 
the prejudice of a Creditor who has a 
Privilege on the ſame Pawn a. In the 
ſecond Caſe, the Creditor may ſeize on, 
and expoſe to Sale, a Moveable Thing 
belonging to his Debtor, if he has a 
Mortgage upon his Eſtate, or Leave 
from the Judge to attach his Goods. 
And if other Creditors concur with 
him by other Attachments, or Actions, 
he ſhall be preferred to them, if he has 
made the firſt Seizure; unleſs it be that 
all the Goods of the Debtor are not 
ſufficient to ſatisfy all his Creditors. For 
in this Caſe of Inſolvency, the firſt who 
{cizes, or attaches the Goods, is not 

9 preferred, 
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referred, and there is no Preference be- 
6ngs to any of the Creditors, except ſuch 
as have ſome Priv and all the other 
Creditors ſhare in proportion to their 
Claims, as ſhall be explained in the fifth 
Title of the fourth . Whereas in 
Immoveables the Creditors are prefer- 
red the one to the other, according to 
the Priority of their Mortgages; which 
proceeds from the Di e which 
our Uſage puts between Immoveabl 
which are capable of a Mo 


3 
Moveables, in which the Mortgage 


has no Sequel. And when the Move- 
able Thing is neither in the Cuſtody of 


the Creditor, nor of the Debtor, nor 
of any other in his Name, the Debtor 
having alienated it; the Creditor then 
has no longer-an 4 to it, except in 
the Caſe — ll 

fourth Article of the fifth Section. 


See the remark on the fourth Avticle of the fifth 
Seton, 

| [4s to the Mortgage of Moveables, the Law of 
land agrees with the Law in France, in oppoſition to t 
Ciuil Law. For in England a Mortgage on Moveable: 
has no Sequel; ſo that if the Thing that is mortgaged 
be ſold, or atherwiſe alienated by the Debtor ; the Credi- 
ter, who had it mortgaged to him as a Security for his 
Debs, can lay no claim to it.] 


The CONTENTS. 
1. D 1 xo of the Words Pawn and 
a 


2. Mortgages are for the Security of Obs 


ligations. 
5 Morigage for a Conditional Debt. 
4. 4 Mortgage for a Loan that is to be 
contratted, has no effect. 
57. Mortgage on an Eſtate to come. 


6. How a Mortgage extends to the whole 


2 or is reſtrained to part of 
Ibe 


Eſtate. 
Acceſſories of the Mortgage. 
The Proceed of the Thing mortgaged, 
and which is ſeparated from it, is 
not ſubjet to the Mortgage. 

9. Of a Building raiſed on a Ground that 

| is mortgaged. 

10. When a Houſe that is mortgaged is 
burnt down, and rebuilt by the 
Debtor. | | 

11. Of the Change of the Face of the 

„ ; or Tenement that is mort- 

aged. 

12. Of that whith is purchaſed with the 

| Money that ariſes from the Land 
or Tenement that is mortgaged. 

13. Of an Eftate that is mortgaged at the 

1 py” time to 2 Creditors. 

14. In an Equality of Mortgage, the Poſ- 

ſefſor is preferred. OY” 
Vo L. I. I 


obſerved on the 


tf. Of a Mortgage upon the undivided 
Portion of one of the Co-Heirs to 
an Eſtate. : 


- 


16. The Creditor*'s Morton 7 on the Lands 
of a perſon deceaſed, extends to all 
the Portions * 
even after they are divided among 
the Co-Hleirs. 

17. All the Co-Fleirs, or Co-Executors 

of a Creditor deceaſed, bave their 


ecurity on what was mortgaged 


to the ſaid Creditor. 
18. The Mortgage is undivided. 
19. What may not be ſold, cannot be 


wmortgaged. | 
20. A Mortgape given by a Debtor on a 
Land or Tenement that is not his 


own. 
21. Cozenage, or Stellionate, in mortgag- 


| RF. 
22. How 4 Tutor, Guardian, or Factor 
may mortgage ihe 22 of Per- 
| ſons committed to their Care. 
23. Morigage of Things Incorporeal. 
24. Things which cannot be mortgaged. 
25. Things neceſſary for the Tillage 
Ground cannot be put in 3 
26. Things which are not in Commerce, 
cannot be pawned, or mortgaged. 
27. The Benevolence of the Prince, and 
the Pay of 
ers. TEE 
28. The Mortgages called Antichreſis. 
29. The Creditor who has a Right to the 
Iſſues and Profits, may farm them 
our. | | 
zo. When the Debtor borrows his own 
Goods that he has laid in Pawn. 
31. If the Pawn be not ſufficient to pay 
the Debt, the Debtor will ſtill be 
accountable for the Surplus. 
2. One may mortgage his Eſtate for the 
Debt of another 2 | 
33. Approbation of the Perſon whoſe 
Thing is mortgaged by another. 


I. 


"== word Mortgage ſignifies com- . 
monly the ſame thing as the word «i 
Pawn ;, that is, the Appropriation of v4 


the Thing given for the Security of an + - 


EO IK : and theſe two Words are 
uſed indifferently in the ſame Senſe. But 
the word Paws is more pro 
to Moveable Thin 
to the Hands and ing of the Credi- 
tor; and the word Mortgage ſignifies 
properly the Right acquired by the 

reditor upon the Immoveables which 
are a 94 to him by his Debtor, 
Ig e be not put into Poſſeſſion of 
them. 


operly applied 
which are put in- 


XJ $ 


Inter 


the faid Lands, 


of the 


Officers and Soldi- 
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ione cam propr 
neri dicimus, ſimul etiam traditur creditori, 
maxime fi lis fir. At eam, qua fine traditione, 
pi, Samy 5 OS af, he 
llatione conti imus. $. 5. 
1 bn 
inert. J. 5. F. 1. N N. N us ap- 
pellatum Reb quiz 4 A 2 ma- 
nu traduntur. Unde etiam videri poteſt, verum 
eſſe quod quidam putant, pi 2 rei mobi- 
lis conſtitul. J. 238. F. 2. F. de verb. fagnif. Pro- 
— dicimus, quod ad creditorem tranſit, 
chm non tranſit, nec poſſeſſis ad cre- 
ditorem, I. 9. F. 2. J. de u. af. Et ſi non tradi- 
tum ct, J. 1. cd. | 


II. 

2. Mo! The Mortgage being eſtabliſhed for the 
eds Security of the ſeveral forts of Obliga- 
obligariore, Engagement in which one may not 
ive dong, - for the Security of the 
Eredicor us, thoſe who borrow, 
who ſell, or buy, who let or take to 
Hire, or who enter into other Engage- 
ments, may add thereto the Mortgage 
of their Eſtate, for the greater Security 
of the Perſon to whom they oblige 

themſelves®, 


kes hppothecz dari poſſe ſciendum eſt, pro 
mque obligatione, ſive mutua pecunia datur, 
ive dos, five emptio vel venditio contrahatur, vel 
etiam _ & CE 5 — 
de pien. , > civili ione, 
dre vel *. 50 0 4.1 To tantùm au- 
tem ob pecuniam, ſed & iam cauſam pi 
dari poteſt: veluti ſi quis pignus alicui . 
pro ſe fidejubeat. J. 9. . 1. f de Nu. aff. 
3- Met. One may mortgage his Eſtate not on- 
_ gagefor a ly for e Which have an im- 
1 


3 mediate and certain Effect, ſuch as an 


Obligation for Money lent, a Sale, the 


Contract of 1 and Hiring, and 
others of the like 
Enga ement is formed immediately, al- 
tho there be a Term fixed for the Pay- 
ment; but alſo for ay bs he 
Effect of which depends on a Condi- 
tion, or other Event, which may not 
come to paſs. Thus, the Engagements 
formed by a Contract of Marriage, im- 
ply always the Condition, if the Marri- 
age is accomplithed ; but the Mortgage 
is acquired from the day of the Con- 
tract; both to the Huſband on the E- 
{tate of thoſe who contract for the 
Wie's Portion, and to the Wife on the 
_ Eſtate of the Huſband, that ſhe may re- 
cover her Dowry when there ſhall be 
occaſion for it. And as a Mortgage may 
be given for a conditional Debt, ſo like- 


LA 


gements, there is no 


1. 


ature, where the 


tione. inf. 


W, Sc. Boox III. 


which is 
and ſimple, ſo as that the Mortgage 
may not have its Effect tll the Cent 


wiſe a Mortgage may be given upon 
Condition, for a Debe 1 te 


Et five pura eſt obligatio, vel in diem, vel ſub 
conditione, & five in ti oontractu, five etiam 
ſed & futuræ obligationi 


pothecx, dari poſſunt. J. 5. F de N RL 
conticicnali cliigatione nod dial free) ; 


nifi conditio extiterit. 4. l. Cam enim ſemel con 
quo ſtipulatio interpo 
eſſet. I. 11. 4.1. F. qui 


impleta eſt.  Quere- 


batur 8 Cum ex cauſa promiſſionis ad 
univerſe quantitatis exolutionem qui dotem pro- 
miſit compellitur, non utique ſolutionum obſervan- 
1 Ta ſed dies — obligationis. 
ec pro , ejus eſſe, ne 
reſiduam redderet, 22 dotata a offe vi- 
deatur. Alia cauſa eſt ejus, qui pignus accepit ad 
cam ſummam quam intra diem certum numeraſſet: 
ac forte priuſquam numeraret, alii res pignori data 
eſt. [.1. F qui per, d. I. G. 1. | 
See the Conditional Mortgage, the twentieth 
Article of this Seftion, and the ſeventeenth Article of 
the third Seen. Si praſens fit debitum, hypotheca 
verd ſub conditione. l. 13.5. 5, ff. de Y See 
the following Article. 


IV. 


If a Perſon foreſeeing that in a ſhort 4. AM 
time he may have occafion to borrow gag* fo = 
Money, obliges himſelf beforchand for 2 1, 
the Sum which he ſhall afterwards bor- 54 la, 
row, and mort his Eſtate for this uo efes. 
Loan that is to be contracted ;z the 


Mortgage ſtipulated on ſuch account 
will AP cx effect. 


_ For at Mort- 
age is only an Acceſſory to an ge- 
55 hr already for ed and till it 
be formed there is no Loan, for the 
Perſon may perhaps not borrow Money 
at all. And beides, if a Mortgage could 
be acquired in this manner, it would be 
caſy by an Obligation of chis Nature, 
made to a Perſon whoſe Name is bor- 
rowed for that purpoſe, to defraud the 
Creditors from whom one ſhould after- 
wards borrow 4. 3 5 


Titius, cùm mutuam iam necipere vellet 
a Mævio, cavit ei, & qu res hy potbece no- 
mine dare deſtinavit: deinde poſtquim quaſdam ex 
his rebus vendidiſſet, accepit pecuniam. Quæſitum 
eſt, an & prius res venditæ creditori tenerentur? 
Reſpondit, cam in poteſtate fuerit debitoris, poſt 
cautionem interpaſitam, pecuniam non accipere, eo 
tempore pignoris obligationem contractam videri, 
quo pecunia numerata eſt, Et ided inſpiciendum, 
que res in bonis debitor numeratz pecuniz tem- 
Dore habuerit. J. 4. F , res pign. wel p. I. 11. 
F potver, Re contrahitur obligatio mutui da- 
quid, mod. re cuntr. al. See the latter 


part of the Text cited on the foregoing Article, 
If 


taken out of the firſt Law, F. qui porior, 
x | 


6. How & 


Eſtate, or contracti 
ic reſtrained without the addition o 


Of Pawns and MorToAGes, &c. Tit. 1. Sect. f. 


the Obligation was made for a Loan already con- 
NM a 
, althe' the Crediter bad not delroered it f 


V 


„ Thoſe who bind themſelves by any 
gage a an 


t whatſoever, may, for the 
Security of their performance of the 
LIE on their part, appropriate 
mortgage not only the Eſtate they 
are Maſters of at the time of contrat- 
ing, but likewiſe all the Eftate which 
they ſhall be afterwards ſeiſed or poſſeſ- 
ſed of. And this Mortgage extends to 
all the Things which they ſhall after- 
wards acquire, that are capable of being 
mortgaged, by what Title ſoever it be 
that they ire them, and even to 
thoſe which are not in being when the 
Obligation is contracted; fo that the 
Fruits which ſhall grow upon the Lands 
will be comprehended in the Mortgage 
of an Eitate to come. 


8 | 
Et que nondum ſunt, futura tamen ſunt, hypo- 
thecx dari poſſunt: ut fructus pendentes, par- 
tus ancillarum, foetus pecorum, & ea quæ naſcun- 
tur lint hypothee obligata. I. 1 f. . 


Hs to the Things which are not ſw/ceptible of Ar- 
gage, ſee the ray farck cad fl e. 


n | 
Altho' the Obligation of the Mort- 


ge does not make expreſs mention of 


585 Eſtate to come, or that the Perſon 
mortgages only his Eſtate 
5 f - #- word all G 

of "- the Obligation will take in both the 
* Eſtate in Pollefſion, and allo chat in Re- 


verſion. But if the Mong: be only 


cular, and reſtrained to certain 
Land and Tenements, it will have no 


effect upon the ochers .. 


Quod dicitur, creditorem probare debere, c 


conventedat rem in bouts debiteriis fuiſſe, ad eam con- 
ventionem pertinet, quæ ſpecialiter facta eſt; non 
ad illam qua: quotidie inſeri ſolet cautionibus, ur 
ialiter de rebus bypothece nomine datis, caters etiam 

na teneantur debitorss, Acquieerit, perinde 
atque ſi ſpecialiter he res Fa obligate. J. 1 5. H. 1. 
ff. de pign. & hyp. Si quis in cujuſcunque con- 
tractus inſtruments ea 12 fled periculo 
rerum ad me pertinenthem, vel per earn exadtionen 
— 116. mou : ned 1 * ad rerum 
earum quas in præſenti debitor habet, quam 
futurarum hypothecam ſancimus. J. at. C. : yes 
Pigs. . Sancimus, ti res ſuas ſupponete debitor 
dixerit, non adjecto, raw preſentes qnam futuras, 


jus tamen generali N. ; - 
ras producatur, 4. in f. * nn 


* * 


| * — in pignore dando bonorum, 
vel queſitorum recepta eſt. J. 1. F. pigu. 


be a Dede who be: all bir fare, 
| h 


| VII. 
Altho' the Mortg 


extend to all that ſhall ariſe, or proceed 
from that Thing which is mortgaged, 
or that ſhall augment it, and make part 
of it. Thus, the Fruits which grow on 
the Lands that are mortgaged, are ſub- 


ject to the — while they conti- 


nue unſeparat m the Ground t. 
Thus, when a Stud of Horſes, a Herd 
of Cattle, or a Flock of Sheep is put in 
Pawn into the Creditor's hands, the 
Foals, the Lambs, and other Beaſts 
which they bring forth, and which aug- 
ment their Number, are likewife en- 
gaged for the Creditor's Security: And 
it the whole Herd, or Flock, be entirely 
changed, the Heads which have renew» 
ed it are engaged in the ſame manner as 
the old Stock®. Thus, when the 
Bounds of a Piece of Ground that is 


mortg happen to be enlarged by 


that which the Courſe of a River may 


add to it, the Mortgage extends to chat 
which has augmented the Ground', 
Thus, a Houſe that is built on a Ground 


which is mortgaged, is ſubject likewiſe | 


to the Mortgage. And if on the con- 
trary, a Houle be mortgaged, and it pe- 
riſhes by Fire, or falls thro' decay, the 
Mortgage will ſubſiſt on the Ground 
where — Houſe ſtoodl. Thus, when 
a Debtor mortgages a Piece of Ground 
of which he had only the bare Proper- 
ty, another 1 ing the Ulutruct of it, 
when the ſaid Right to the Uſufruct 
comes to be extinct, the Mortgage will 
comprehend the Ground together with 
the Fruits w. 


8 See the fourth Article of this Section. . 

® (3 ignori obligato, quæ poſtea naſcuntur, 
2 SY etſi — capitibus decedenti- 
bus totus grex fuerit renovatus, piguori tenebitur. 


13. F n J. 29. f. 1. cod. 


si fundus hy pothecæ datus it, deinde alluvione 
major factus eſt, totus obligabitur. J. 16. eod, L. 18. 
$. 1. F. de Neu. ad. 

| Domo pignori datd. & area ejus tenebitur: eſt 
enim pars eus. Et contra, jus foli ſequerur ædifi- 


clum, I. 21. f. de Neu. af. V. I. 29. f. 2. f. de tu. 


9 od nuda proprietas pignori data fir, uſusfructus 


qui poſtes acereverit, pignori erit. J. 18. 5. 1. . 4 


Nen. act, 
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to the 
Le. 


ing a Ship, the Mo 


=: 


© on that which becomes Moveable, and 


9. Of a 


Building ; ; 
ene 


that 15 


* Pg # « ; J 1 


L LA 


from i, * hich 1s the Proceed of it, but is ſepa- 
* e rated from it, and changes its Nature. 


For, as for Example, if one takes Tim- 
ber out of a Foreſt that is mort 
to imploy it in a Building, or in mak- 
which one 
has. on the Foreſt, will not extend to 
this Timber that has been taken out of 


ait: Quia aliud ſit materia, navis. 


nominatim in dando pignore adjiciendum efle ait, 
_— e natave ſint. I. 18. f. 3.F. 

pign. dl. 
Our 


theſe Kinds r to ceaſe 
is no 


2 the Debtor, or Creditor. dra 


terials of 4 


Howſe that is gone to Ruine, being alienated 


Purchaſe es them the 
e Oren 2 


b SM 


If « third Poſſeſſor of '« Ground that 
builds upon it, 


to a Mort 
the Mortgage that 1s upon the Ground 
will extend likewiſe to the Building. 
For the Building is an Acceſſory whic 

follows the Nature of the Ground: and 


which belongs likewiſe to the je- 


tor of the Ground. But the Creditor 


who exerciſes his Right of Mortgage 


on the Ground that is built upon, can- 
not have it adjudged to him, but with 
the Charge of reimburſing the ſaid Poſ- 


ſeſſor who has raiſed the Building, of 


the Expences he has laid out upon it, 
provided that the Expences do not ex- 
ceed the Value of the Building; for if 


they do exceed it, it would not be juſt 


that the Creditor ſhould be obliged to 
refund them ®. But whether the Build- 
ing .be worth more than what it coſt, 


| Fo | f q "% 
W, Sc. Book III. 
y . 7 S : 7 a * 1 i * N 


' Living Creature: be of the Number of Movea- 


Uſage, to which Moveables have no 
by 4 Mortgage, urniſhes us with another Reaſon 


eparated from the Tpi, and the Ma- 


which the Creditor had in Pawn*. For 


X. 

If a Houſe that is m , happens 10. hen 
to be burnt down, and is rebuilt by the : t. 
Debtor, the Creditor will have the ſame =_ =) 
Mortgage both upon the Ground, and; ur 
the new Houſe, and that with much down, and 
more reaſon than in the caſe of the fore- 4 5 
en e ore the Debtor. 


quam tibi ex pacto convento, licuit 


| vendere, combuſta eſt, deinde a debitore tuo reſti- 


tuta, idem in nova inſula juris habes. J. wb. . 
de pign. & byp.. q 


UT: 


is ſubj 
guiſh it; but the Mortgage ſubſiſts upon 2e 
the Ground, whether 4 made oaks Mos bs 

or better, and in the Condition that it mortgaged. 
1 to be. Thus, for Example, if 

a Houſe is turned into a Garden, a Field 


into a Vineyard, a Wood into Meadow 
continues upon 


Ground, the Mort; 
the new Face that is given to the Land, 


or Tenement 4. 
1 Si res hypothecz data, poſtea mutata fuerit, 
2 hypothecaria actio e Veluti de 
ta hy pothece, & horto facta: item fi de 
convenit, & domus facta ſit: item de loco 
deinde vineis in eo depoſitis. J. 16. F. 2. F. 
Peu. & . | | 


5717 


> 


* 


If a Debtor who had not mo 
all his Eſtate, but only one Piece of which 6 
Land, lays out the Money ariſing from fr 


ed 
the Fruits of the faid Land that is mort- Jun dle 


| gaged on the Purchaſe of a new Eſtate ; ariſes from 


this new Purchaſe, altho' p ing the Land or 
_ the Fruits 0 ere ſubject to f rt 
e Mortgage, will not be ſubject to it; 
no more — an Eſtate that 5 purcha- . 
ſed with the Money, or other Thing, 


the 


The other Changes which may be 11. of te 
made by any Poſſeſſor of a Ground tharchans o 
to a Mortgage, do not extin- 4 Face of 


12.0f that 


7 


ae 


If 4 
15 


che Mort may very well extend to 
the Acceſſories of the Thing that is 
mortgaged, according to the Rule ex- 
plained in the ſeventh Article; but it 
does not paſs from one Thing to ano- 
ther, which was not included in the 


Deed of Mortgage. 1 


" Quamvis fructus pignori datorum prædiorum, 


& fi id apertè non fit expreſſum, & ipli pignori cre- 


dantur tacita pactione ineſſe: ia tamen 
emuntur ex uum pretio, ad eamdem cau 
veniſſe, nulli prudentium placuit. l. 3. C. = quid, 
cauſ. pign, Res ex nummis pi is empta, non 
eſt p ob hoc folim, quia pecunia pignorata 


If a Debtor acquires Exchange another Land, 
or Thnement, in liew of which be had mortgaged, 
world this Exchange of the ſaid Land, or Tenement , make 
the Mortgage to paſs to the Land, or Trnement, which 
the Debror has got in Exchange ! If the Mortgage was 


limited by a Covenant to the Land, or Tenement, given 


be attended with Inconventencies, which would cauſe 


Juſtice to the Creditors of the Perſons who make the Ex- 
change, not only by the ; dem e 
rr —_— 
other Conſequences, it is fo judge wi 
out farther Explication, But if 21 mort 
gaged all bis Eftate, preſent and to come, the Mortgage 
world extend to both the Lands or Tenements. 


XIII. 


13. of = If one and the ſame Eſtate be mort- 
Eftare that gaged to two Creditors for different 


is mortga- 


gel at the cauſes at the ſame time, without diftin- 


ſame time 


o twoCre- Creditors, and another for the other; 


ditors. 


iſhing one Portion for one of the 


each of them ſhall have his Mo e 
upon the whole Eſtate for his whole 
Debt. And if the whole Eſtate be not 
ſufficient for both the Creditors toge- 
ther, their Right will be divided, not 
by Moieties, but in proportion to the 


difference of the Debts owing to them. 


For each Creditor having his Mortgage 
ole 


upon the whole Eſtate for his w 


Debt, their Concurrence divides their 
Rights upon the ſame foot. And if, for 


Example, there be Ten Thouſand 
Livres due. to one of the Credito 
and Five Thouſand to the other, an 


the Eſtate which is mortgaged to 


them be not worth Fifteen Thouſand 


Livres, the one Creditor will have two 


Thirds for his Mo e, and the other 
one Third ſ. TI | 


si duo pariter de hypotheca paciſcantur, in 


quantum quiſque obligatam hypothecam habeat, 
utrum pro quantitate debiti, an pro partibus dimi- 
diis quzritur ? & magis eſt, ut pro quantitate debiti 
pignus habeant obligatum. Sed uterque fi cum poſ- 


Of Paws and MoxToaces, Sc. Tit. I. Sect. I. 351 


J. 128. F. Arg. jur. 


dentis meliorem eſſe conditionem. /. 10. F. de pign. 


e 
* 


ipſos, & adverſus extraneos, per quam dimidiam 


or had not a ſimple and immutable 


ſeſſore agat, quemadmodium ? Utrùm de parte quiſ- 
— ig —— quaſi utri a ere Bi 
gata fit? erit di fi eodem die pig- 
nus utrique datum eſt ſeparatim: ſed ſi ſimul illi 
& ill, fi hoc actum eſt, uterque recè in folidum 


et: fi minùs, unuſquiſque pro parte. J. 16.4.8. 
. de Nrn. 6 L 10. wd. ſi pluribus res ſimul 
75 4 . l. 20. K. 


F Hb | | 
\ de pign. ac. See the three following Articles. 


XIV. 


If in the caſe of two Creditors, to 14. I <> 
whom the ſame Thing is mortgaged for Zqualty ff 
the Whole at the * time, one of 2 
them is put into Poſſeſſion, he ſhall be, 

| . For the Poſſeſſion diſtin- 
guiſhes their Right in favour of him 
who beſides the Equality of the Title, 
has the advantage of being in Poſſeſ- 
fion*. Bur if one part of the Thing is 
mort to one Creditor, and the reſt 
to another, each ſhall have his ſeparate 
Right on his own Portion u. 

In pari cauſa poſſeſſor potior haberi debet, 

Si 42 res ſuas duobus ſimul pignori obliga- 
verit, ita ut utrique in folidum obagatz eſſent, 
ſinguli in ſolidum adverſus extraneos Serviana uten- 
tur: inter ipſos autem fi io moveatur, poſſi- 


Gbyp. i. . 1. F de ſalv. interd. See the thir- 
teenth Article of the ſecond Section of the Contract 
of Sale, and the third Article of the third Section of 
this Title. | | 

Si autem id actum fuerit, ut pro partibus res 
obligarentur, utilem actionem competere, & inter 


9 
partis poſſeſſionem adprehendant ſinguli. dd. U. 


XV. 


If an Eſtate belonging in Common, tg. of « 
without any Diviſion, or Partition, to Mergage 
two or more Perſons, ſuch as Co-Part- = L 
ners, Co-Heirs, or others, one of them nen 
has mortgaged to his Creditor either all ove of che 
his Eſtate, or the Right which he had Co-Hers te 
to that Eſtate; this Creditor will have * Hate. 
his Mortgage upon the undivided Por- 
tion of his Debtor, as long as the Eſtate 
ſhall remain in common. But after the 
Partition, the Right of this Debtor be- 
ing limited to the Portion that has fallen 
to his Lot, the Mortgage of his Credi- 
tor will be alſo limited to the fame. For 
altho* before the Partition the whole 
Eſtate was ſubject to the Mortgage for 
the undivided Portion of this tor, 
and that aRight which is acquired can- 


not be diminiſhed; yet ſeeing the Debt- 
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Right of enjoying his Share of the 
Eſtate always undivided, but that his 
Right implied the Condition of a Liber- 
ty ro all the Proprietors to come to a 
artition in order to aſſign to aan 

a Por- 


r 1 _ 
- a 8 3 * aw 8 —_ t | - - 
ö tele ee n hea * S ä FR —_— 
_—_ = * ry * * * 2 „ 4 7, - * 3 1 * * o 
BY 5 : nd * 99 
2 pod * TOE 8 — 1 8 


eie, - = 
— CER. 
. w EI NE: ooh Dc 
2 — GGG 
r Ne n 8 

N n EIS ED 
9 v DEED «= . 

I - . * 


8 
6 
N * r 
E 


= TS 2 -_, Wo LM - pen ey 85 1 = 3 8 
2 9 8 — * oo ©, . 
. . 
+ See 


2 2 1 oP 2 a 
_ I We Pg he — 4 
= 6 5 — , 9 E & 1 ** al $-d . 
FE Ne 8 C 7 0 + 4 
4 . Soc — ty wy. IE * 1 * * e 
* — 2 * =? — * 
22 * * N 2 "PEE * F \ 7 * 
* — ” gh, LBP - _ 4 PI SS 5 * 
* - SW, — K & 
; 5 2 5 1 —— 1 . . — 
85 1 42 — dos WS W Þ 25 A 
. > 3 * 2 = - 2 r 7 * 
7 7. : 232 = 2 r 1 8 — 
* * js ” IS >. —— 
Wt = af 5 — e 
4 — „ * 3 
err > p wor Jr un 's 


ä 
3 
RO 
—— — 
—— 4 
PI -- 
—— N ; 
4 N 3 9 
. 
—— — 
—_— 2 9 
> 8 —— — 
q — 


a Portion that might be wholly and en- 
tirely their own; the which 
was only an Acceſſory to the Debtor's 
Right, implicd likewiſe the ſame Con- 
dition, and affected only that which 
ſhould fall ro the Debtor's Share, the 
Portions of the others remaining free 
to them. Bur if in the Partition there 
| was any Fraud committed, the Creditor 
might procure a Redreſs of what has 
Si fundus communis nobis fit, ſed pignori da- 
od jur flguarls eee 
, etian 1 
n pars ſocio tradita fuiſſet, 
integrum maneret. Arbitrum autem communi di- 
vidundo hoc minoris partem æſtimare debere, 
ex pacto eam rem . ulianus 
air, J. 6. F. 8. F comm, divid, m eſt 
ſi quis communis 3 pro indiviſo dederit 
hypothece, diviſione cum ſocio, non utique 
eam partem creditori obligatam eſſe quæ ci obtin- 


git ui pignori dedit: fed utriuſque pars pro in- 
iviſo, 


q 
iſo dimidia manebit obligata. I. 7. 
HEE qoil, mad. pign. val hyp. fv I. 3. H. alt. F. 
nne taken from the 
Text; tited un this Article, that after the Partition, 
the Morrgage u re to the Portion that falls to the 


Share of the Fr this is the Uſage with ws; 
and it is what Equity demands, a s from the 
Reaſons explained in the Article. So that we do ner 


follow the Diſpoſution of theſe Texts, no more than ano- 
ther Deriſſun IN 
ff. de u F 

ut an undivided Share retains his Right 
DLL and that he 
has bis Uſufrutt intire pon the Portions of all the Pro- 


in the Article. And likewiſe this Nicety would be at- 
tonded - with un infinite neamber of Inconventencies ; if 
Perſons interefled in a Partition, whether they be Co- 
Partners, or others, ter they have made 4 Partiti 
without Fraud, might be diſturbed by the Creditors of 
one of their Number, and that all their Portions might 
wh way bs opted the loft Swi of the any Lew, 
| words of t Law, 
Cod. My Sony res pign. data o Vader 
is contratum ejus nullum præjudicium dominio 
rs ave yori. Fi | 
The difficulty would ftill be much greater in the Caſe 


be either impoſſible, or 
Shares, or even alths" there were more Lands, or Tene- 
ments, than one in the Snoceſfio, which the Heirs, or 
Executors would be obliged for their 


. wide, ſo that hem / eir 
— e e a prog bg ha LA no- 


thing at all, m the Lands and Tenements. For in this 
caſe, the Creditors of the Co-Heir, or Co-Executor, who 
7 chance to have it his Lot, either little, or nothing 
at all, of the Lands and Nnements, would find them- 
ſelves di s in their hopes they may have enrer- 
iamed mg a Mortgage upon the Lands, or Tene- 
ments, e 7 
Creditors oug lit to 4 watchful H e the Par- 
tition, bath over the Moveables and alter that 
nothing be done to their prejudice. For if the Partition 
were made without Fraud, they might be told, that their 
Secrerity was only upon. what might fall ro che Share of 
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their Deng ; and . for Example, that 

I et CET EHE 

bis Lot, it wonld not be ja that the of the other: 

JO $f Te Dobee, 8 
XVI. 


The Partitions which Co-Heirs make 16. 71 


ong chemſelyes of the Lands or Te- O 
Change fs Mortgage EE de e. 
Creditors of the | deceaſed had on cf 
or Tenements ; * 
each Land, or Tenement, remains en- Ter 
for the whole Debt. Thus, the fa C. 
Heir who poſſeſſes one Land, or ce afro 
Tenement, of the Succeſſion, having ey are di. 
12 5 of * Debt, cn ot hin- = 2 
er his or Tenement, from being n 
ſciſed on for the Portions of the other 
Co-Heirs, no more than if that Portion 
of the Debt had been paid by the de- 


_ himſelf. Wi r af- 
ev arti or Tene- 
ment, of cis Succeſſion, and every part 
of the ſaid Land, or Tenement, for the 
whole Debt). And this Heir will only 
have his Recourſe againſt his Co-Heirs 
for their Portions. . 


Si unus ex hæredibus portionem ſuam ſolverit, 
tamen tota res . venire poterit: quem- 
admodum ſi i i 33 —— J. 8. 

2. F de pign. act. Actio quidem is inter 
pup pro ſingulis portionibus quæſitis ſcinditur, 
pignoris autem jure multis obligatis rebus, quas 
diverſi poſſident, cum ejus vindicatio non perſonam 
obliget, ſed rem ſequatur, qui poſſident tenentes, 
non pro modo ſin rerum fubſtantiz conve- 
niuntur, fed in ſolidum: ut vel totum debitum 
reddant, vel co quod detent cedant. J. 2. C. fi 
umus ex plur. hered. credit. I. 16. C. de diftr. pign. l. 1. 
C. de but. pign. | 0 
I ts aun this Rule that this commm Maxim is 

„That the Heirs are bound by vertue of the 
for the par gon althe' t 22 
age one for the Portion of the Inheri- 
oy t A Share. For the Perſonal Action 
is divided among the Perſons of the Heirs, or Executors, 
As ſhall be explained in us 3 But the Mort- 
gage ſubſsts rndrvided, and bmds equally all the Lands 


and Timements that are ſubjett w it, and all the parts 


of each Land, or Tenement. 
e, tio , 

If one of ſeveral Co-Heirs, or Co- 17. All the 
Executors of a Creditor, receives his b, 
Portion of the Debt from the Debtor, . of 6 
the Mortgage nevertheleſs remains intire Ci 
to the other Co-Heirs, or Co-Exccu- deceaſed, 
tors, for the Security of their Portions, „e cr 
upon all that the ſaid Debtor had mort- #797 


gaged to the faid deceaſed Creditors. Pn, 


— * 5 i i . d 
* Si creditori plures hæredes extiterint, & uni 23 ; 
ex his pars ejus ſolvatur, non debent cæteri hare- 


des creditoris injuris affici : ſed poſſunt totum fun- 
dum vendere. J. 11, f. 4 F. de pięn. act. 


XVIII. The 


N N 
. » 

IE. + kc ; 
5 oe, 


Of Pawns and MorTcacts, Sc. Tit. 1. Sect. 1. 353 


XVIII. 
18. n The Mortgage makes an undivided 


Mertgageis Appropriation of all _——— 
rardivided. os the Security of all that is due; 

in ſuch a manner, that, for Example, 

if two Lands or Tenements be mortga- 

ged for one and the ſame Sum, the Mort- 

age hath not this effect, that each 

or Tenement be bound only for 

a part of the Debt; but, of what value 

ſoever they be, they are, both the one 

and the other, bound for the whole 

Sum; pan lac rus 2 

Tenements to peri e Mort- 

gage remains re for the whole Debr, 

upon the Land or Tenement which is 

ſtill in being * And likewiſe, altho' the 


| Debtor pay a Half, or other Share, of 


the Debt, the two Lands or Tenements 
continue to be bound for what remains 
unpaid. For it is the Nature of a Mort- 
gage, that all that is mort ſerves 
as a Security for the whole Debt, and 
even all the parts of each Land or Te- 
nement that is mortgaged, are all of 
them bound for all that is due b. 
* Qui res it, non cogi 
3 pignori accipit cogitur 
8 1 
non in pecunia nu- 
— pro parte majore cam conſecutus 
fit, diſtrahendi rem obligatam non amittit faculta- 


tem. I. 6. C. de diff. pign. |. 1. C. de lait. pign. 
e we e pignoris cauſam. J. 65. fa 


| XIX. 
19. Whaa We can only pawn and mort 


OD bins, may be ſold ; OR gages 


ene, may not be fold, cannot likewiſe be 
. © mortgaged. For the uſe and benefit of 
Py the Mortgage conſiſts only in the Alie- 
nation that may be made of the Thing 
mortgaged, for the Payment of what 
is due upon that Security. 
© Quod emptionem venditi recipit, eti- 
am pi tionem recipere poteſt. J. 9. f. 1. F. de 
Pign. & hypoth. Eam rem quam quis emere non 
poteſt, quia commercium ejus non eſt, jure pigno- 
ris accipere non poteſt. I. 1. f. 2. F. que res pign. 
hacks. non poſſunt. V. I. wit. C. de reb. al. 

non alien. 


We have ſeen in the eighth Seftion of the Contratt 


of Sale, what are the Things which may not be ſold. 
But there are other Things which one cannot mortgage, 


altho be ſold. See he h 
44 02 2 i 232 the twenty fourt 


XX. 


8 As one may ſell a Thing which be- 

Mortgage longs to another perſon d, ſo likewiſe 
#7 may he mortgage it; whether it be that 

Land e the Owner conſents to the Mortg 


Tenement OT that he ratifies ite; or that the Mort- 


that is not gage be conditional, to have its Effect 


bis own, OL. I. 


x accepto univerſo quantum de- 


res pig. dat. (it. the twenty fir 
the oh 2 „ 7 


when he who es a Thing that is 
not his own, 22 aſter of 
it t. But if the Debtor pawns or mort - 
e which he 
nows does not belong to him, be is 


ilry of Cozenage, which viſh 
Bice the Romans diſtinguiſhed by 


the Name of Stellionatus, and diſcou- 
raged by ſevere Penalties s. However, 
if afterwards he becomes Maſter of the 
LY. 2 the Mo will then have its 
Mo 


but without prejudice to the 
of the Creditors of the Per- 


ſon to whom the Thing belonged. 
| © See the thirteenth Article of the fourth Seifion of 


the Contrat of Sale. 
Aliena res pignori dari voluntate domini 


Sed etſi i te eo data fit, & ratum it, 


pignus it. I. 20. f. de pign. ad. 
Aliena res tins he A ſub conditione, 
debitoris fucta fuer. |. 16. f. 7. ff. de pign, & 


Si quis rem alienam mihi pignori dederit (ci- 
ens que crimine (ſtellionatus) plecte - 
tur. Mer act. | 

Rem alienam pignori dedifti, deinde dominus 
rei ejus eſſe ccepiſti, datur utilis actio pignoratitia 
creditori. I. 41m. . Chm res necdum in 
bonis debitoris eſt, pi data ab eo, poſted in 
bonis ejus eſſe incipiat, ordinariam quidem actio- 


nem ſuper pignore non competere manifeſtum eſt: 


of 


ſed tamen quitatem facere, ut facile utilis perſe 
cutio, — pi itiz, detur. . 7 C. fam 


XXI. 


He who having mort ged a certain 21, Cozen- 
Land or Tenement, ſpecified and parti- 2. * 


cularly named, to one Creditor, en- 


giving him notice of the. firſt Mort · 

, commits an Infidelity which is 
alles by the Name of Stellionata. And 
if this ſecond Creditor be a Loſer there- 
by, the Debtor not having wherewithal 
to ſatisfy all his Creditors, he ought 


to be puniſhed for this his knaviſh deal- 


ing, according as the Fact may deſerve: 
and eſpecially if he had declared to the 
ſecond Creditor, that the Land or Te- 
nement which he mortgaged to him 


was not engaged to others; for in, this 
caſe the Knavery would be the A 


And even althoꝰ the Debtor ſhould have 


Goods enough beſides for the ſatisfaction 
of his Creditors, yet he would be an- 


ſwerable for the Conſequences. And if, 
for Example, that Land or Tenement 
had been given to the ſecond Creditor, 
for aſſigning a Rent, the Debtor might 
be conſtrained, by reaſon of that Fraud, 
to redeem the Rent, or he might be o- 
therways puniſhed according to the cir- 
cumſtances. But the Crime of Stellio- 
nate is not imputed to him, who hav- 

Lz | ing 


it afterwards to another, without AY" 
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ſecundo Teo epi L 36. in 


en: 


23.4 . How @.. as Curtis, "ha. or: As 
Garden, ag rt md by Liner of Amr 
others who 
„eder Offices or dy views 0 
ke der, to borrow, and to 
gage the Eſtates of th 
, are commitred to their Care, may mort- 
Sealing to 
they have by virtue of 
or of the Orders which 
dae fe from the Perſons for whom 
they act. But if they arc the Eſtates 
of gerne an the ome 


ſome Or- 
wn or mort- 
e whoſe Affairs 


er which 
© thaik: Offices, 


nſequence of t it, have — 
wie the Obli 
to their Advantage, 


ion has turned 
unleſs the For-. 
malities 5 — in ſuch Contracts 
_ * obſerved?” | 


> adulti, vel Tutor pupilli, propriam 
_ _ — tia tuetur, pignoris 

gate poteſt, niſi in rem ejus 
Accipiat. J. 3. C. ff alen. re; pign. 4. ,. 
r Gitra- domini voluntatem .domum 
rd dedit: ft tamen 
min TRAD conſtabit, non inutilis erit 
J numeratum eſt exolvi de- 
3 bona Reipublice _ 


Pow. 9: 6.59 


creditoris in 
ay 4s "LG 


— One & ma wn . — 
23 af only Co 2 p Things, 2 
Things us may bes u and rouched bun 


Boox III. 


alſo T real, ſuch as Deb 
ae. . Hihi and the Ef 
of tects of this dam are comprehended in 


Debror's Eſtate, - as upon theſe 
forts of Rights, as upon the other Ef- 

of the Perſons that are indebted 
to his Debtor, what they owe him, to 
the Value of what is o by the Deb» . 
e the Mort · 


ken of of 

. — hm 

4 7 into But Odliga» 

- Debts" are "tho Were of 

Moveadles, 7 Creditor when 
they are out of the Dette Poſſe For 


io 3 


hem. to be d whil 
3 5 oY 


ix 
Th 
: 


L 
4 
Ir 
17 


| 
11 
2 
£ 
ST 
T > 


mortga fa 68 » 
1328 Wal, che eng 
of the Nek this Settion, See, as td Things Cor- 
Poreal and | the third Article of the ſecond 
fo ie of fa 
1 5 
— Elon 
attach bee Des- 
« x called 


XXIV. 
The. general Mortgage, in EW 24. Things 


terms ſoever it be conceived, does not 5 c. 
n to Things Which Humanity for- caged. 


Ween in the Mortgage. Thus, 
a Creditor cannot ſeize, nor take in 
wn, the neceffary wearing Apparel of 
his Debtor, his Bed; nor his- other 
Moveables and Urenfils that are ot the 
like neceſſity to him. Neither can the 
Debtors give in Pledge _— ag 


* 


N . * 
77 2 Y 


- % EE ] Qn. ] — v! ̃ ALX... . %˙ 6 ꝛ V 


* 


3 For the Cre- 
itor could not ſtipulate ſuch an En- 
without tranſgreſſing the 
of Equi anners u. 


tor, & ex mancipiis in eo uſu babebit, ut 
certum fit eum pignori daturum non fuiſſe. Pro- 
inde de miniſterlis ejus perquim ei neceflariis, vel 
— ad affetionem ejus pertineant, vel qua in u- 
um quotidianum habentur, Serviana non compe- 
tit. J. 6. & J. 7. f. 4 pign. & . Res quas 
neminem credibile eſt pignori ſpecialiter daturum 
fuiſſe, ali pacti conventione, quz de bonis 
ruis eſt, in cauſa pignoris non fuiſſe, rationis 
eſt. I. 1. C. que res pig. el. puff. wel non. See 
Exod. xXii. 26. Dent. xxiv. 6, 17. e xxiv. 3. 

See wpon this axd the following Articles, the four- 


terur h. , and ſixteenth Articles of the thi 


third Ti 
1667, and that of Orleans, vt, x8. that of Bloi 


2 * {ixteench of March, 1595. 


.* 


| XXV. 
„ Thins: Beaſts belonging to the Plough 

AP wy - Ploughs, and ot ie things . 
the Tagerilling and cultivating the Ground, are 


dot capable of being mort or 
cannot be 5 ſei on by the 


a 
n 5 not only becauſe of the pre- 


Pawn. ſumption that it was not the Intention 

of the Debtor and Creditor to ſtrip the 

Debtor of Things deſtined to ſo neceſ- 

fary an Uſe, but likewiſe becauſe of the 

e which the Publick might ſuf- 

from ſuch an Interruption of the 
Agriculture o. 


Executores & quocumque judice dati ad exi- 
genda debita ea quæ civiliter poſcuntur, ſervos a- 
ratores, aut boves axes 1 a- 
ratorium, pignoris cau ſleſſhonibus non ab- 
ſtrahant, J. 7. C. que res Mu. oA. pofſ. v. nw. Pi 
norum gratia aliquid quod ad culturam agri perti- 
net, auterri non convenit. J. 8. wd. | 

{This us agreeable to the ancient Common Law of 
England, which does nor allow Beaſts belonging to the 
Plough to be difirained, nor any Man to be diſtrained by 
the Utenſils or Inftruments of his Trade, or Profeſſion, 

4 Carpenter, or the Books of a Scholar ; 


the F + Carpe, 
— Damage which may accrue to the C- 


, by the oterrupii Trade and Commerce. 
Coke 11 mm 


„ 
26. Things Things which do not enter into Com- 
which ve merce, and which cannot be ſold; ſuch 
not it Cam- 15 Things belonging to the Publick, 


Meret 4 0 : * 
CP" TH red likewiſe be n- 
fi gs facred, cannot likew v 
2 ed or mort ” , while they N deſ- 


gaged. tinated to the ſaid Uſes p. 


* Eam rem quam quis emere nom poteſt, quia 
commercium ejus non eſt, jure pignoris accipere 
non poteſt. I. 1. F. 2. F. que res n. Sancimus 
nemini licere facratiſſima atque arcana vaſa, vel 
veſtes erteraque donaria quæ ad divinam religionem 
SR (cum etiam veteres leges ca quz ju- 


Covenant hath m_ 
_ the Antichreſis for the Intereſt of 


LY a nk ATE” 0 A ” * 


Of Pawns ad Mok ToAOks, Cc. Tit. 1. Set.1: 355 


ris divini ſunt, humanis nexibus non illigari ſanx- 
eriat;) vel ad venditionem, vel pignus trabere. {.21, 
C. de ſacr. Ecclef. 


XXVII. 


The Benevolence of the Pri the 27 Ne be- 
Subſiſtence and Pay of Officers 2 of 
diers, are of the number of thoſe Things _, the a 
which cannot be diſtrained. For it is f gee, 
for the Publick Good, that ſuch Money and 5- 
ſhould not be diverted from the Ute . 
to which it was 8 for the 
neceſſary Service of the Prince, and ot 
the Country 9. 5 | 

© Stipendia retineri propterea condemnatus 
es non rn. præſes 1 rem judi- 
catam poſſit alis rationibus exequi. J. 4. C. de re 
dr. $ corum torum coront 
Ace. — 8 3 Ae 
minims admittendum eſt. Et ided, nec ſi generae 
pactum de omnibus bonis pignori obligandis in- 
tervenerit. [.g. C. que res pegs. . p. v. u. J. wr. 

C. oe gu. Nov. 5 3. c. . 6 


XXVIII. 


The Mortgage may be ſettled two 48. 76 
different ways. One is, when the Deb- Nigg. 
tor mortgages Houſes, or Lands, for the N 
Security of what he owes, but ſtill keeps "TE 
Poſſeſſion of them himſelf. The other 
is, when the Debtor 9 his Creditor 
into Poſſeſſion of the Houſes, or Lands, 
which he mortgages to him, allowing 
the Creditor to the Fruits and Pro- 
firs of them, as a Compenſation for the 
Legal Intereſt which the Debror is ob- 
liged to pay. And this laſt fort of 
Mort is called in the Roman Law, 
Antichrefis. Thus, for Example, if a 
Father m Law, who owes his Son in 
Law the Portion which he promiſed 
with his Daughter, gives him Houſes, 
or Lands, to enjoy, -that he may reap 
the Profits and Fruits of them, in lieu 
of the Intereſt of the Marriage Portion; 
this is ſuch a Mortgage as the Romans 
called Antichrefis. And this Contract 

ives the Creditor, over and above his 
Right of Mo a Right alſo to 
enjoy the Fruits and Profits*. 


Si &v7{xpres, id eſt, mutuus pignoris uſus pro 
credito facta fit, & in fundum * in xdes aliquis 
inducatur, eouſque retinet poſſeſſionem pignoris 
loco, donec illi pecunia ſolvatur. Cum in uſuras 


in it; nature. But 
Money lent, which 
. 
, is according to our Uſage, which pu- 
"fs Ujry, an the Omer wh ate it under 
t „ — See * 
kh 0 
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noun 

received the ſaid Sum of the Iſſue: and Profits 
Land, 4 neither Money nor Land 4 
er is And 5 

> to diflinguiſh it other |} Mortgage > 
nnr 


Irofuts, may t Cyeditor edia ſibi obliga ex cauſa pignoris 
- them 1gcare rectè poterit. J. 23. F de pign. I. 11. f. 1. 


XXX. 


30. u When the Creditor is put into Poſ- 
the Debror ſeſſion of the Thing, Moveable or Im- 
berrews his movable, that is he him in Pledg 


own Goods he has a Right to keep it till he is pai 
hat is Owing to 1 
Pawn, Cannot turn the Creditor out of Poſſeſ- 
ſion, nor make uſe of his own Thing, 
without the conſent 'of his Creditor. 
And if, for Example, the 'Thing given 
in Pawn be a Moycable Thing, which 
the Creditor is willing to let his Debtor 
have the uſe of for a time, it will be a 
kind of Loan, which will give the Cre- 
ditor a Right to take N of it a- 
gain, the Debtor's Poſſeſſion, during the 
time that he uſes his own Thing, being 
only precarious t. | 
* Pignus, manente proprietate debitoris, ſolam 
1onem transfert ad creditorem. Poteſt ta- 


§. 1. F. de pign. act. 
XXXI. 


* 


Pawn be not Creditor has taken tor his Securit 9 be 
ſulfrunt 10 not ſufficient for his Payment, that 
pay the the Creditor carmot be charged with 
Deve, lan fault whereby he im 
Dette will an fault whereby he may have dimi- 
flill be ac- d the Value of the Pawn, he will 
countable recover the Surplus of his Debt, out of 

yr Sag dur the other Goods of his Debtor ». 


» Creditor qui non idoneum pignus accepit, non 
amittit exactionem ejus debiti quantitatis, in quam 
pignus non ſuſficit. J. 28. f. de reb. cred. Siqui- 
dem minus in pi „plus in debito inveniatur, 


in hoc quod noſeitur abundare, fit creditori omnis 
ratio integra. J. alt. $. 4. C. ds jure dow. imp. 


Quæſitum eſt, fi creditor ab emptore pignoris 
—— e ge _ an deditor li ed] 
? putaviſin imputari creditori poſſit, 
manere debitorem jr is . 9. 2 48. 
pign. Adverſus debitorem electis pignoribus, per- 
ſonalis actio non tollitur: fed i 


» . ; 4 


manet integra. J 10, C. a: odl. ad. N 


men & precario, & pro conducto re ſua uti. J. 35. 


31. If the If it happens that the Pawn which a 


the Mort 


co quod de pretio 


ſervari potuit in debirum de refiduo 


wi in che 5 E- 
ſame manner as one may become Surety Ba 
for other Pen other perſon. 


: 5 
n 


bel , — and the ſaid 
to on, 
1 to the Mortgage, or by a eee 


ſome aft ſignifies his Approbation of it; Lig 
as if he ſigns the Contract as a Witneſs, ged H) an. 


or writes it with his own hand, the 
Mortgage will have its effect. For o- 

therwiſe he would partake with Impu- 
nity in the Fraud done to the Creditor. 
And it would be the fame thing, altho” 
it were a Father who had memes 


the Houſes, or Lands, belonging to hi 
Son /. Ya 


Y? Pater Seio emancipato filio facile perſuaſit, ut 
itore, chirographum perſcriberet fua manu filius 
ejus, quod ipſe impeditus eſſet ſcribere, ſub com- 
memoratione domus ad filfum pertinentis pignori 
—_— an Seius -inter 2 
etiam domum jure optimo poſſidere A 
cum patris ſc — 325 —.— 
ex hoc ſolo quod mandante patre manu ſua per- 
ſcriplit inſtrumentum chirographi: cum neque con- 
ſenſum ſuum accommodaverat patri, aut 1 
ſuo, aut alia ſcriptura? Modeſtinus reſpondit, cùm 
ſua manu pignori domum ſuam futuram Seius 

, conſenſum ei obligationi dediſſe mani- 
feſtum eſt. 1.26. F. 1. F. de gn. && hyp. See the 
twelfth and fifteenth Articles of the ſeventh Secti- 
on, and the Remark on the fifteenth Article, 


* 


„SEC. n. 


Of the ſeveral ſorts of Morte es, 
Ts of the — how a More. 
gage is acquired, | 


ing the Mortgage is an Acceffory Two forts of 
to En s; and that there Mortgage» 

are ſome — into which the T Le- 

Parties enter by Covenant, and others 4. 

which are formed without a Covenant; 
e may likewiſe be acquired 
either by Covenant, and then it is a Con- 
ventional — or without a Co- 
yenant, by the bare effect of the Law, 
which may be called a Legal Mortgage. 
'Thus, when a Seller e his re 


for the Warranty of that which he 
| ſells, 


that which 33: 2 
ion 


. 0 
_ 


Covenant, or Agreement : 


Mortgage. Thus the Eftates of Offi- 


Remark uon it. 


Of Pawns and MogToaces, &c. Tit. I. Set.2. 357 


ſells, and the 


yment of the 
1 Mo 


his Eftate for the 
ice, cheſe are Con- 
ing made by 
hus, when 
a Tutor, or Guardian, is called to that 
Office, his Eſtate is mortgaged for all 
that he ſhall owe on the ſcore of his 
r 

which the Minor W, wi 
out a may be Aud a 


cers that are Accountable, and of ſuch 
perſons as are called to Municipal 
Offices, and imployed in collecting the 
Publick Revenue, are mort for 
what they ſhall a to be indebted to 
the Publick b. 1 


. 


give a Mortgage on the Eſtate of the 

condemned e. And it is by the 
Authority of the Law, that all theſe 
ſorts of Mortgages have been eſtabliſhed 
without the intervention of any Cove- 
un feat Artic of the third Section of 
3 „ nineteenth and twentieth Articles 


F the fifth Section. 


© See the fourth Article of this Seftion, with the 

The Conventional Mortgage was ac- 
quired under the Roman Law, by the 
bare effect of a Covenant, or Agree- 
ment, if the Mortgage was thereby ſti- 
pulated, and even without any Inden- 
ture in Writing a, and without the pre- 
ſence or aſſiſtance of any Publick Of- 


ficer whatſoever; in which the Empe- 
ror Leo made ſome change, by requir- 


ing the preſence of three Witneſſes of 


* and integrity *. But by our U- 
age in France, Covenants do not eſta- 


bliſh a Right of Mo although it 
ſhould be therein . — 


| unleſs the faid Covenants are made in 


the Preſence of Publick Notaries. For 
unleſs this Formality were obſerved, it 
would be an eaſy matter for Debtors 


who ſhould have a mind todefraud their 
Creditors, to pive to their latter Credi- 


tors ancient Mo by antedating 
the ſame. Thus, when we ſhall here- 
after make mention of a Conventional 


Mortgage, it is always to be underſtood. 


of Covenants made in the preſence of 
Notaries Publick. 


1. 4 f.de . 
I. 11. Cod. qui potior. 


[According to the Uſage in England, the preſence 
4 Publick Notary is not nels fs ths en 


+ But to prevent Convey- 
ances Beko bind he Catering all Covenants, 
& which any Intereſt in Lands paſſes, ſhowld be duly 


executed in writing, in the preſence of Witneſſes, Stat. 
29 Car, II. cap. 3«] ORE . 


The CONTENTS. 
I. The Mortgage is cither general, 6: 


ſpecial. 
2. The Special Mortgage is of two ſorts. 
3. The Mortgage is either fimple, or pri- 
| vileged. 
4. Three ways of acquiring 4 Mortgage. 
5. A Mortgage is either expreſs, or tacit. 
6. A Mortgage is either Conventional, or 
Legal. 
7. The Creditor cannot by force, take the 
Pawn from bis Debtor. 


I. 
NE may mortgage either all his 


us, the Sentences of 
Condemnation ir a Court of Juſtice, 


Eſtate in r or only (ome Afertgage 1. 


of it, which he particularly ſpeci- 
Fe. And this makes dg firſt — of 
Mortgage, the one General, and the o- 
ther Special; and one may alſo join both 
the one and the other together, engag- 
ing at the ſame time, both all his Eſtate 
in general, and likewiſe ſome part of it 
in particular, which he expreſly men- 
tions x . | 
8 icitur, 1 re debere, can 
AN 
ventionem pertinet, quæ ſpecialiter facta eſt, non 
ad illam, uotidie inſeri ſolet cautionibus, «s 
ialiter re pothece nomme datis, catera etiam 
Nele . . 
Acqui/roerit, at 1 ſdecialtter Fes 7d 
_ J. N . 115 & hyp. Per ge- 


neralem aut ſpecialem nominatim hy pothecam. 
Novel, 112. c. 1. 


f. 


The Special Mort is of two 2. Theſpe- 


cial Mort - 
gage 1 of 


ſorts. One, where the Creditor is put 
into Poſſeſſion z and the other, where 


the Thing that is engaged remains in 


the Debror's Cuſtody. Thus, in the 


1. The 


euher gene 


ral or ci 
al. 


two forts. 


Mortgage called Antichrefis, the Credi- 


tor is in poſſeſſion of the Thin a 
to him; "_d in the bare Seal Mer 
the Debtor remains in poſſeſſion 
the Thing that is mort . Thus, 
one may give his Moveables for Secu- 


Creditor, or whether he keeps them in 
his own hands. But the Appropriation 
of a Moveable for the 3 4 a 
Debt, is not y ing, Spe- 
cial; but De he Then is in the 
Cuſtody of the Creditor, or that he has 
a Preference upon it before other Cre- 
ditors b. | 
> Pignus contrahitur non ſola traditione, ſed eti- 


am nudã conventione, & ſi non traditum eſt. J. 1. 
F. de pign. aft, Si arrixgnos, id eſt, mutuus Pgnor 
264 


rity, whether he delivers them to his 
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ſacta ſit, & in fundum aut in des 


pt donec Wo L. $i. to bo 
CE Rk of Crethons e 


Mi 


ves a 


ny — to whom the ame Thing 
has been at different times, 
than that he who is firſt in time, will 
be preferr'd to the others who have no 
Privilege: and the Mortgage which is 


V: 
All Mo | are either rels, OT . 4 Mort. 
tacit. We that an ae Mort- 3 2 | 
which is acquired by a Title, or e, 
wherein the Mortgage is expreſ - 


ivileged, is that which gives a Pre- 

e without reſpect to time. Th 
the Creditor whoſe Money has N. 1. 
out in repairing, or rebuilding, a Houſe, 
is . the Celta who 
had a prior Mortgage upon the faid 


valet jure, 19 _ tempore. I. 2. in fine C. qui 
„% — 

NT neee 
Interddm 'poſterior potior eſt priori, ut puta, fi 


ſequens credidit. J. 5. F ed, 

4. Thee The Mortgage is acquired three man- 
ways of ac- ner of ways; either with the conſent 
quang of the Debtor by Agreement, if he en- 
"_—_— gages his l or, without the 
ebtor's conſent, by the Quality and 
bare Effect of the Fn SF the 
Nature of which is ſuch, that the Law 
has annexed to it the Security of a 
Mortgage, as in the caſes mentioned in 
the following Arrticle*: or laſtly, the 
Mortgage is acquired by the Authority 
of Juſticef, altho' the Law had given 
no Mortgage: whieh happens when the 
Creditor who had no Mortgage, ob- 
tains. a Sentence of Condemnation in 
his favour z for the Sentence, or De- 
cree which condemns the Debtor, gives 
a Mortgage to the Creditor, altho'-no 

mention be made of it in the Sentence. 
4 De pignore jure honorario naſcitur pacto ac- 
tio. 5 Nr de _ Contrahitur dn 

um conventum. J. 4. F. gn. 
ah : 1 bal. L= in- 


* Eo = utimur, ut quæ 
ducta, illata ſunt, pignori eſſe credantur, quaſi id 


tacite convenerit. J. 4. F. in quib. cauſ. pign.. vel 
be. tac. car. Fiſcus ſemper habet jus pignoris. 
« 46. f. 3. F. de jur. fiſci. 1 


Cum de pignore utraque pars contendit, pre- 


in rem iſtam conſervandam impenſum eſt, quod 


tac. See 


ſed, ſuch as a Bond, or a Contract 6. 
And that is called a tacit Mort 


which is acquired by Right®, altho it 


be not particularly mentioned; ſuch as 
that which Minors, Prodigals, and Ide- 
ots, or Mad-men, have, on the Eſtates 
of their Tutors, or Guardians i; ſuch 
as the King has on the Eſtates of the 


Farmers and Receivers of his Revenue! : 


and ſome others, which ſhall be explain- 


ed in the fifth Section. 


Contrahitur h per pactum conventum. 
1.4K. 1 & byp 


id tacits convenit. I. 4. F. in quib. cauſ. 


Pro cio adminiſtrationis tutoris, vel curato- 


.ris bona, fi debitores exiſtant, tamquam * 


titulo obligata, minores fibi vindicare minime pro- 


hibentur. J. 20. C. de adm. tut, Nov. 118. c. 5. in f. 
Æquiſſimum erit cæteros quoque quibus curatores 
quaſi debilibus, vel prodigis dantur, vel ſurdo. vel 
muto, vel fatuo, idem privilegium competere. l. 19. 
1. l. 20. J. 2 1. l. 22. f. de reb. auf. jud. poſſ. I. 1. 
1. C. de rei ux. af. See the thirty ſixth Article 


of the third Section of Tutors. 


Certum eſt ejus qui cum fiſco contrahit, bona 
veluti pignoris titulo obligari, quamvis ſpecialiter 
id non exprimatur. 4. 2. C. in qui. canſ. p. v. hyp. 

I nineteenth Article of the Section, 


| VI. 8 
The diſtinction explained in the fore- 


6. A Mort- 


going Article, of an expreſs Mortgage, gage « e. 


and of a tacit Mortgage, may be ap- % © 


plied to that of a Conventional Mort- 


gage, and of a Legal Mortgage; of 
which 


mention has made in the 


Preamble of this Section; for the Con- 


ventional, 
or Legal. 


ventional Mortgage is expreſſly ſtipu- 


lated by the Agreement; and the Legal 
Mo e is underſtood, whether be 


expreſſed or not a. 


= Duplum genus hypothecarum, unum quidem 
quod ex conyentionibus & pactis Tor mor 
tur: aliud quod à judicibus datur, & prætorium 


nuncupatur. J. 2. 3 de prat. pign. See the fifth Art. 


VII. A 


Wand 
. 


3 


5 |; 
"OE. 


Of Rawxs.aud Mon rAdkSs, Oc. Tit. 1. Sect. 3. 359 N 
10. Agreement about the Sale of the Pawn. q 
„ - - 11. Stipulation, that the Pledge ſball be- i 
+ Ter. A Mortgage cannot be acquired, but lang to the Creditor in default of * 
an cnet by one of the ways 1. 2 in the 1 5 F 
&y face fourth Article; and the itor cannot. 12. ben ſeveral Things are pawned, or 9 
_ of himſclf, either rake Poſſeſſion of an © morigaged for the ſame Debt. 1 
ped way Immoveable Thing, or ſeize upon a 13. Whether the Debtor may releaſe one i 
Moyeable Thing belonging to his Deb- Pawn by giving another in its i 
; tor, unleſs he conſents to it, or that it ead, or by offering Bail. | 
be by the Authority of Juſtice, if the 14. F ſeveral Things are engaged for one i 
Debtor does not conſent. Thus, much and the ſame Debt. 9 
leſs may the Creditor enter the Houſe 15. The Monies arifing from the Fruits 9 
of his Debror, to take Pledges out of of the Thing pat ned, or mortgaged, 1 
it", And if a Movcable Thing taken muſt firſt be applied to the diſcharge A 
away in this manner, without che con- of the Intereſt, and next of the 3 
' ſent of the Debtor, ſhould chance to Debt. | 5 
* altho' by a mere Accident, the 16. Eyed of the Mortgage before the if 
of it w fall upon this Credi- Term of Payment. i 
toro. | 18 Za far 4 5 . * 2 A 
0 | 18. Effet of 1 ortgage f a ſeco * 
ee r en * "Creditor, upon a Thing re-engaged 4 
ſuo auferre poteſt, I. 11. C. de pign. a. to another. | | iY 
7 22 apr adipiſci debent. 19. of wy 2 which the Creditor in 
3. Nen. . as laid out on the Pledge. | * 
IN 1 tpn 4 20. Improvements of the Pledge made by a | | 
| Thou ſhalt ſtand abroad, and the man to whom the Creditor. = a 
thou 2 has ſhall bring out the pledge abroad 21. 27 does not loſe his Debt, i 
her in Broncos x ge MP | if his Pledge is evited from him. „ 
*ui anon oty ay, wat pron avenge 22. When the Debror ives * one bi 
7 it: poſtei flumen crevit, & ratem abſtulit. Si in- Thing inſtead f another. i 
vito ratiario retinuiſſet, ejus periculo ratem fuiſle, 23. How the Creditor Is to be put in poſ- 44 
' reſpondit. I. 30. F. de pign, act. Mon of his Pledge. | 1 
x 24. Debtor cannot take back the 3 
Oo, : EY | a Pawn, without the Creditor's con- ih 
j | =p = . 9 * 
| SECT. III. 27. The Mortgage is limited to the Right \| 
1 evbich the Debtor had. 38 
| Of the Effects of the Mortgage, and 15, The Effett of the Mortgage depends on i 
5 _ of the Engagements which it the Effect of the Obligation ul 
j forms on the Debtor's part. iy = 4 
1 0 NTEN TS. HE Uſe of the Mortgage being 1. The rf 1 
bath ors ? ; to ſecure to the Credits his Pay. effect of rhe N 
| 1. The firſt effect of the Mortgage, is the ment, the firſt Effect of the Mortgage A b 
F. _ Right to get the Thing that is is, the Right to ſell the Pledge, ** T A 
mortgaged, or pawned, expoſed to Thing mortgaged, whether the Credi- Thing that 1 
Sale. ; | 1526 tor has been put into poſſeſſion of it, or « mg. 5 
2. Second effet, a Right to follow the whether it has remained in the hands of ge we bi 
—_— —— „ % "he Debtor | = 1 
| 7, non fuerit, debitoribus res obligatas tenentibus, adi- 1 
| 4. A fourth effeft, Security for all the tus provinciz, tibi diſtrahendi facultatem 1 
L -- - eonſequences of the Debt. jubebit fieri. I. 14. C. de diftraZ. pen I. g.cod. 418 
IJ. Theſe Effects take place, whether the Sed etſi non convenerit de diſtrahendo pignore, 1 
. age be General, or Special. F oy utimur, ut liceat diſtrahere. l. 4. 4 
| 6. Diſcuſſion in favour of a third Poſſeſ- aw Uſage the Pawn came be ſold, but with the 1 
: 5 | | ent of the Debtor, or by the Authority of Fuſtice. 4 
85 7. In what manner a ſubſequent Credi- See the ninth Article, with the Remark on it, and the "i 
. tor may ſecure his Mori gage againſt dem Article. c 


Prior Creditors. 
8. The ſame. 
9. Of the Sale of the Thing that is paton- 
. ed, or mortgaged. . 
: g 1 


II. 


The ſecond effect of the Mortgage 2. Sen. 
is, that into whatſoever hands the Thing e. * 
7 mort * 
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The 


3. 
third effect 


mortg es, whether it be that 
Fo = it to a ſecond Cre- 
er to ſell it, which 
not given to the firſt; or that he 

puts the ſecond Creditor into Poſſeſſion; 
or that he ſells the Thing, or gives it 
away, or diſpoſes of it otherwiſe, or 
that he is ſtript of it without his own 
act and deed ; the Creditor to whom he 
had before mortgaged it has a Right to 
follow the Thing, and to evict it from 
the Poſſeſſors b. 


Si fundus 


venierit, manere cauſam 


7s. 
„ BE 
The third effe& of the Mortgage, 
which is a conſequence of the two firſt, 


of * 61 is, that _—_ many Creditors to whom 


Creditor, 


See the ſecond Article. 


the ſame Debtor mortgages the ſame 
Land, or Tenement, the firſt in date is 
preferred; and has a Right to follow 
the Land, or Tenement, even when it 
is in the hands of the other Creditors, 
and to recover it from him who is in 
poſſeſſion of its, | 


_ © Cimdepi utraque pars contendit, præ- 
valet jure, 2 prævenit — 5 I. 2. in fine. 54 
C. qui pot. I. 11. F. cd. In pignore placet, fi prior 
convenerit de pignore, licet poſteriori res tradatur, 
adhuc potiorem eſſe priorem. J. 12. in f. F. qui pot. 


IV. 


4. A fourtb This is likewiſe a fourth effect of the 


effect, e Mortgage, that it ſerves as a Security 


whe conſe- 


s of 


the Debt. 


not only for what is due at the time 
that the Mortgage is contracted ; but 


alſo for all the Conſequences that ſhall 


ariſe from the ſaid Debt, and which 
ſhall augment it; ſuch as the Intereſt of 
the Principal Sum, Coſts and Damages, 
Expences laid out in preſerving the 
Pledge, and others of the like nature d. 
And the Creditor ſhall have his Mort- 
gage for all theſe Conſequences, from 
5 that he has it for the Principal 

— | 


Cum pignus ex pactione venire poteſt, non ſo- 
lum ob ſortem, ſed ob cætera Ju ue veluti uſuras, 
& quæ in id impenſa ſunt. J. 8. 

act : : 


© Lucius Titius pecuniam mutuam dedit ſub uſu- 
ris, acceptis pignoribus: eidemque debitori Mævius, 
ſub iiſdem pignoribus, pecuniam dedit, Quzro, 
an Titius non tantùm ſortis, & earum uſurarum no- 
mine quæ acceſſerunt, potior eſſet? reſpondit, Lu- 
cium Titium in omne quod ei debetur potiorem 
eſſe. l. 18. F. qui pot. in pign. V. 1.8. F. de pign.ad. 

3 


te ab eo, - 
dea credidit, inquietari. 4 C. tod. Cs ate 


. uls. F. de pign. 


Right to 
follow the the 


ns. at dior, giving him pow 


V. 

All EY 
equally x on the Land, or Tene- 
ment that is whether the 
Et Credhor bal Veen Mon : 
all the Debtor's Eſtate, or a Speci 
gage on ſome 


ment : and whether likewiſe the Mort- 
e which the other Creditors have be 


or Special. Thus, he who has 


the firſt a General Mortgage, is 

red before him who has the ſecond 

Mo alrho* it be Special. Thus 

_ A firſt Mort _— _ 
pecial Mort is efore the 

ſecond who ho © Orca Mortgage. 


f i gen lit bona debi i * it, 
eo potior eſt, cui poſtea prædium 3 


88 r. Si 

obligata, & poſtea res alii ſpecialiter pignori dentur: 
quoniam ex i . habetur 
creditor qui antea contraxit, fi ab illo priore tem- 
pore tu comparaſti, non 


ing Article. 
Th VI. 


Altho' the Creditor who has a Mort- 6. Diſe 
gage, whether General, or „ er may /* 


Vour 


Poſſeſſion of third Perſons ; yet it 
| ſeems agreeable to Equity, that if he can 


hope to recover payment of his Debr 
out of the other which remain 
with his Debtor, he ſhould not begin 


with troubling the third Poſſeſſor, even 


altho' his Mortgage were Special; but 
that before he moleſts the third Poſſeſ- 
ſor, and gives occaſion to the conſe- 


quences of having a Recourſe againſt 
the Debtor, he ought to diſcuſs the 


other Effects remaining in the Debtor's 
Poſſeſſion b. 4 


* Quamvis conſtet ſpecialiter quædam, & uni: 
verſa bona generaliter adverfarium tuum pignori 
accepiſſe, & æquale jus in omnibus habere, juriſ- 
dictio tamen temperanda eſt: ide6que fi certum eſt 
poſſe eum ex his, quæ nominatim ei pignori obli- 


gata ſunt, univerſum redigere debitum, ea que 


poſtea ex eiſdem bonis pignori accepiſti, interim 
tibi non auferri præſes provinciz jubebit. J. 2. C. 
if 2b WO an eee eee 
Quz ſpecialiter vobis obligata fant, debitoribus 


detrectantibus ſolutionem, bona fide debetis & ſo- 


lemniter vendere. Ita enim apparebit, an ex pre- 
tio pignoris debito fatisfieri poſſit Quod ſi quid 
deerit, non prohibemini cztera etiam bona, jure 
conventionis conſequi. J. 9. C. de diftr, pn. Moſ- 
chis quadam fiſci debitrix ex conductione * 


lis, hæredes habuerat, à quibus poſt aditam i- 


tatem Faria Senilla, & alii prædia emerant: cum 
convenirentur propter Moſchidis reliqua, & dice- 


bant hæredes Moſchidis idoneos eſſe, & multos alios 


ex iiſdem bonis emiſſe, æquum putavit Imperator, 
prius hzredes conveniri debere: in reliquum, poſ- 
ſeſſorem omnem: & ita pronuntiavit. J. 47. F. de 


take 3. 


on 
on- Ce, 


particular Land, or Tene- Special. 


Theſe 
rake 
, whe- 
8 


— 
„ 


gage are always the ſame on the Eftate that is ſubject 


10 it, as has been remarked in the fifth Article. And 
the General Mortgage groes the ſame Right to the Cre- 
ditor on every one of the Land: and Tenements which 


the Mortgage between the Creditor and t 
ſeems wh 
ral Mortgage, than that the Special Mortgage points ont 
to the Creditor certain Houſes, or Landi, upon which he 
may exerciſe bis Right ; and that the General Mortgage 
ſpecifying none in particular, the Creditor, who is 1gno- 
rant what Houſes and Linds belong 10 his Debtor, is 
obliged ro inform himſelf thereof. | 
But if we conſider the Uſe of the Mortgage between 
the Creditors of one and the ſame Debtor, or ber wecn a 
Creditor, and a third Poſſeſſor of an Eſtate mortgaged 
to the ſaid Creditor; it dem by the two firſt Texts 


cited on this Article, that the Creditor who has 


a Special Mortgage on ſome particular Land, or Tene- 


ment, and a General Mortgage on the whole Eſtate of 


his Debtor, exerciſes his Right of Mortgage on other parts 
of the Eſtate 5 thoſe ark. are ſpeci — 
um, and that hi, Action intereſts either Creditors, 
or third Poſſeſſors, whom he calls. upon for the Eſtate 
which they have in their hands; theſe other Creditors, 
and third Poſſeſſors, might oblige him to begin with the 
diſcuſſion of the Lands and Tenements that are ſpecially 
rap: * ro — he comes to the others, But 
this eſfect o Special —  —_— 
which the Creditor had taken by — this * 
Security would turn to his prejudice, And in all ap- 
pearance, it is this which has given occaſion to thoſe 
who beſides the General Mortgage on the whole Eſtate 7 
their Debtor, procured ſome Houſes and to 
mortgaged to them in particular, to add this Clauſe, 
that the Special Mortgage ſhould not derogate from the 
General, nor the General from the Special. And ſeeing 
the uſe of this Clauſe is ordinary, in all Deeds of Special 
Mortgages, and that it is highly equitable, that ſeemg 
the Special Mortgage was not added to the General to 
— from it, and 2 male the Condition f the Cre- 
itor worſe ; it ſeems that by an effect of this Equity, 
and by the Uſage of 5 ng this C * is now come 
to be always underſtood altho' it be not expreſly mentioned, 
and that the Uſage has reſtored the Creditors to theit Na- 
rural Right of exerciſing their Mortgage indifferently up- 
on the whole Eſtate that is 2 — to it, without bem 
obliged to diſcuſi previouſly that part of it on whic 
they have their Special Mortgage, even altho that Clauſe 
had not been expreſſed. So that it ſeems that it is not 
any more in uſe to diſcuſs the Lands and Tenements 


. 


120 other difference ber ween the Special and Gene- 


Of Pawns and MorToaGks, &c. Tit. 1. Sect.3. 361 


which are ſpecially mortgaged, before they put in their 


claim to the others. 
Diſcuſſion, which i thas 
which has been explained in this Article, eftabliſhed tm 
e.. who is in Foſf . of Tlouſcu, 
or Lands, mortgaged to aCreditor. And this Diſcuſſion 
bas nathing in common with that of a Speczal Mortgage 
before a General ont. For on the contrary, alte the 
age which a Creditor has an a Houſe, or Lands. 


ſhould not be diſlurbed n 

1s Poſſeſſion without a neceſſity, and that he be not forced 
to have his Recourſe againf{ the Debror, and that the 
Debtor be not expoſed to the conſe s of a Warranty : 
but that this 2 fe drm nnmolefled in 
bns Poſſe/ſion, till it appear by the Diſcuyſion of the 
other Effects, whether the Creditor may be paid without 


 molefling the third Poſſeſſor. It is becauſe of theſe Ra- 


ſons, and on the Foundation of the laft Text cited on this 


Article, that the Diſcuſſion in favour of a third Poſſeſſor 


15 * * ſome Cuſtoms ; althe' m —_—_ 9 
ing his Action immediately againft the third Poſ- 

ſeſſer of the Thing on which he has his Mortgage, * 
that upon another View of Equity, becauſe of the Incon- 
veniencies which ſue, if the other Effet; are not 
ſufficrent to ſatiify the Mortgagee. For in that cafe the 
74 proves altogether fruntleſs, and is of no other 

ſe te multiply Law - Suit. and Coſts, which are 
chargeable both to 54 Creditor, the Debtor, and even to 
the third Poſſeſſor, ſeeing the Howſes, or Lands, which be 
is in poſſeſſion of, will prove t to be engaged for a 
greater Sum, than they were beſo e the Diſcuſſion ; 
whereas the condition of the 
better, if he had diſcharged at firſt the Debt in order to 
the Eſtate he was in poſſeſſion of. So that it might 

aps be more advantageons both to the Creditor, the 
Debtor, and alſo to the third Poſſeſſor, if there were no 


| Diſcuſſion at all, For the Poſſeſſor onght to take his 
. meaſures aright, and to make his choice, either not to 


demand the Diſcuſſiop, or to be contemed to bear. the 


charges of it, in caſe the Diſcuſſion prove fruitleſs by the 
1 | 


It will be needleſs to explain here ſome other diffe- 
rences which were in the Roman Law between the Spe- 
cial and Generai Mortgage, ſeeing they are not in uſe 
with ws. V. I. 12. de don inter vir. & uxor. 


1. 3. Cod. de ſervo pign. dato man. Nov. 7. c. 6. 


VII. 


The effect of the apt AA is uſeleſs „. Nn what 


to the Creditor, whilſt other prior Cre- 


ditors have their Mortgage on the ſame CC 


Eſtate for all that it is worth. Burt he 


may ſecure his Mortgage by paying off j;,”, # wp 
that which is due to the Creditors who gage 4. 
have a prior Mortgage to his, or by de- g po 
politing the Money, in caſe the Credi- erat 


tors retule to take it h. | 


Prior quidem creditor compelli non tibi, 
Ar loco pignus accepiſti, debitum of- 
e: ſed ſi tu illi id omne quod debetur ſolveris, 
pignoris tui cauſa fir mabitur. J. 5. C. qui potior. 
Qui pignus ſecundo loco accipit, ita jus ſuum con- 
fir mare poteſt, ſi priori creditori pecuniam ſolverit 
aut chm obtuliſſet, iſque accipere noluiſſet, eam ob- 
_— & depoſuit, nec in uſus ſuos convertit. 
JI. 1. eod. 


This Depoſuing of the Money ought to be made ac- 

cording to t 

is, with the permiſſion of the Fudge, and after calling 

the adverſe Party to ſee = Money depoſited, 8 
aa It 


for might have been 


formalities preſcribed by our Uſage, that 


* av 
rows f 


is to be remarked on this Article, that we do not 


V This is a Conſe 


a * ** = 
| 
= 
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quoniam non 
condemmnatus ex præfatis modis, litis æſtimationem Debves kg 
exſolverit: an perinde ſecundo creditori teneatur, 2 Ay 
ac fi ſoluta ſit pecunia priori, quzritur. Et rect as for eres e of 
puto hoc admittendut efſe. 1.12. f. 1. f qui po. e the Crediter who bas „ Mortgage, c an 
n Ne Order for ſeizing 1 may cauſe them to be 
8 | Ix. ard and fold, le obſerving the Formalities preſcribed in 


9. Of te Whether it has been agreed chat tlie 
Sale of the Creditor might (ell the 8 whe- 
5 — 4 ther no mention at all has made 


or mort 
gaged. 


' of it, yet nevertheleſs it may be fold. 


For it is the Natural Effect of aPawn, 
or 3 that if the Debtor does 
not pay his Debt ſome other Way, the 


Creditor may take his Payment out of 


the Price of the Thing which is pawn- 


ed or.mortgaged. Thus, the Creditor 
who has ſtipulated that he may ſell the 


Pledge, has no preference betore him 
who has made no ſuch Stipulationt 


| $i conyenerit de diſtrahendo pignore, five ab 


initio, five poſtea, non tantùm venditio valet, ve- 


ram incipit emptor dominium rei habere. Sed & 


ſi non convenerit de diſtrahendo pignore, hoc ta- 


men jure utimur, ut liceat di re. J. 4. F. de 
Nen. at. Si priori hypotheca obligata fit, nihil 
verd de venditione conyenerit, poſterior vero de 
hypotheca vendenda convenerit, verius priorem po- 
tiorem eſſe. J. 12. F. qui potior. 

We do not ſay in this Article, that the Creditor 


| fell the Pledge, but only that the Pledge may be fold. 


For by our Uſage, the Creditor cannot of his own Antho- 
rity fell the Thing he has in Pawn, or Mortgage, as he 
might have done by the Roman Law. But the Thing 
muſt be fold either with the Debtor's conſent, or by Au- 
thority of Fuſtice, Thus, as to Immoveables, the Land, 
or Tenement that is * may be ſold by the Debtor, 
by mutual conſent, either to the Creditor himſelf, for 
a reaſonable Price, or to a third Perſon, condition 


. that be diſcharge the Debt, But if the Debtor refuſes 


fo ſell the ſaid Land, or Tenement, or is not able to ſell 
i, either becauſe his Warranty is not ſufficient enough, 


| or for other Reaſons, the Creditor may in that caſe ſei 


on the Land, or Tenement, and cauſe it to be ſ 

Cant, or Auction; obſerving the neceſſary Publications, 
and other Formalities, And this manner of Seizure and 
Sale, with all its Formalities, has been eſtabliſhed in 


favour of the Creditors, that they might procure pay- 


ment of their Debt ; 2 the Debtors, that 

might find Inhancers of the Price, or that they mig 

have time for paying ; and alſo in favour of the Buyers, 
that they may aſcertain ther Purchaſe, by diſchargi 
the Lands, or Tenements purchaſed in this manner 
all Mortgages, by the eſſect of a Sentence of Adjudica- 
tian, preceded by all theſe Formalities, For the Credi- 


E 
7 
. 
2 


X. 


Ik it had been agreed between the 10. Anre- 


Debtor and Creditor, that the Pledge mer about 
ſhould not be ſold till after a . — of 
time, or ſimply, that it ſhould not be 
ſold at all; the Sale in the firſt caſe 
could not be made till after the time 
limited : and in the ſecond caſe, the 
Cm" mi r e Debtor to 
5 in default o ent, might 

e an Order for che Sale, after A 

clay to be regulated by the Judge. For 
the effect of that Agreement is not to 
render the Pawn always uſeleſs an. 

® Ubi vero convenit ne diſtraheretur, creditor, 
ſi diſtraxerit, furti obligatur : niſi ei ter fuerit de- 
py ut ſolvat, & ceſſaverit. J. 4. F. de pign. 

Theſe three Summons, or Notices, are not in uſe with 
RE EN be Crean If ho Yoke 
4 e, 
tan wie. yo erty pms So & 2 

concerved this tenth Article in a manner conform- 

able to our Uſage. | | 


. 
Altho' the Thing pawned, or mort- 11. Siga 
, be given that it may be ſold in li, tha: 

default of Payment, yet the Creditor 2 oy 
cannot ſtipulate, that if he is not payed 2 ,;, ny 
at the term agreed on, the Pledge ſhall 4 i de. 
from thenceforth be his in lieu of his faut f 
Payment. For ſuch a Covenant would Y-. 
be cont to Humanity and Good 
Manners ; ſeeing the Pledge may chance 


to be of greater Value, or eſteemed by 


the Debtor to be worth more than the 
Debt : and becauſe it is given to the 
Creditor only for his Security, and not 
that he may take advantage of the Po- 
verty of his Debtor n. Bur the Debtor 
and Creditor may agree, that if the 
* Deter 


r 
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Debtor does not within a certain 
time, the Thi ged ſhall remain as 
fold to the Creditor for the Price which 
they ſhall then te between them- 
ſelves, when the is to take effect. 


And this is a conditional Sale, which 
has nothing unlawful in ite, provided 
that the Thing be eſtimated at a reaſon- 
able Price, x. by a Court of 33 
or by the mutual Conſent of Debtor 
Creditor, and with a liberty to the Debt - 
or either to part with the Pledge to the 
Creditor at that Price, paying the Over- 
plus, if the Pledge be not 8 to 
acquit the Debt; or to have it fold b 
Cant, or Auction; or to take it bac 
himſelf, he paying the Debt. And if 
the Debtor makes choice of this laſt Ex- 
33 the judge may fix a time for 
5 aying the Debt, and taking up his 


® Quoniam inter alias captiones præcipuæ commil- 
ſor iæ pignorum legis creſcit . infir 
mari eam, & in poſterum omnem ejus memoriam 
aboleri. Si quis igitur tali contractu laborat, hac 

. anRtione reſpiret, quz cum præteritis preſentia 
quoque repellit, & futura prohibet, Creditores enim 
re amiſs{ jubemus uod dederunt. I. lr. 
C. de pact. pign. See the eighth Article of the third 

Section, and the eleventh and twelfth Articles of 
the twelfth Section of the Contract of Sale. 

* Poteſt ita fieri pignoris datio, hypothecxve, 
ut, fs intra certum temps non fit foluta pecunia, jure 
emptoris poſſideat rem, guſto pretio tron 
Hoc enim caſu v 
eſſe venditio. Et ita divi Severus & Antoninus re- 
ſcripſerunt. J. 16. F. wit. F de 3 See the 
fourth Article of the fifth Section of the Contract 
of Sale, and the ſeventeenth Article of the ſecond 
Section of Covenants. | | 

Aſtimationem autem pi 


ignoris, donec apud cre- 
ditorem eumdemque dominum Lyra ſive 
amplioris, five minoris, quantum ad debitum, quan- 


titatis eſt, judicialis eſſe volumus definitionis. Ut 


quod judex ſuper hoc ſtatuerit, hoc in zſtimatione 
Pignoris obtineat, I. wit. C. de jure dom. imperrr, 


XII. 


12. Wh If ſeveral Things are pawned, or 
ſeveral, mort 


| for one and the ſame Debr, 
— 1", whether by a Special, or General Mort- 
mortgaged, gage, the Creditor has it in his choice 
for the ſame to exerciſe his Right of Mortgage upon 
Debt. which of them he pleaſes p. us the 


Creditor to whom all the Moveables are 
engaged, may ſeiſe upon, and cauſe to 
be ſold, ſuch of the Moveables as he 
pleaſes : and he may likewiſe chuſe a- 
mong the Immoveables. But altho' all 
the Moveables and Immoveables of a 
Debtor be mortgaged, if the Debtor 
be a Minor, the itor cannot expoſe 


to Sale, nor ſeize n the Immovea- 
bles, till he has firſt diſcuſſed the Move- 


ables d. 
? Creditoris arbitrio permittitur, ex pignoribus 
Vo I. I. 


quodam modo conditionalis 


os, Sc. Tit. I. Seck. 3. 363 


ſibi obligatis, velit diſtractis, ad ſuum oom - 
modum pervenire. J. S. F. de diffy. gu. 

* Ih venditione . —— captorum facienda; 
primd quidem res mobiles animales pignori capi 
jubent, mox diftrahi quarum pretium fi ſuffecerit 

eſt, i non fuffecerit, etiam ſoli pignora capi 
jubent, & diſtrahi. J. 15. F. a. F de re gud. 

Thu Law tonching the Diſcuſſion of the Moveables, 

1539, and it « obſerved in France 'e 
. 

s be tnſſed, bifore t to 
Seifure of the Real Eftare. | 
1 ; 

The Debtor who hath mo a ty. % 
Thing, or laid it in Pawn, — tet 
engage it without the conſent of the — ous 
Creditor, even altho' he ſhould offer pau», 4 
Bail; for this Security is not equal to grmg awe- 
that of the Pawn. But if he of a- . * 
nother Pawn which is worth as much, . 
or more, than that which he gave at Ha. 
firſt; and that, for Example, inſtead of 
a Bed, a Suit of Hangings, or other 
Moveable that is pawned, the Debtor, 
who has occaſion for them, offers Sil- 
ver Plate of a ſufficient Value, and 
which is his own; it would be equita- 
ble not to indulge the Creditor in his 
unreaſonable capricious humour, if he 
thould refuſe to accept of it*. 


* Quod ſi non ſolvete, fed lil ratione fatisfacere 
paratus eft, fortè ſi expromiſlorem dare vult, nihil 
wu. l. 10. F. de 95 a. Neque malitiis in- 

ulgendum eſt. J. 38. F. & rei v. 


1 


| » 4 OR | 

If the Debtor hath en ſeveral 14. F/ 
Things for the Security ot one only r 
Debt, he cannot releaſe any one of , 4 fir 
them without his Creditor's conſent, „ 
unleſs he pays the whole Debt! ſame Deb. 

c 4 . 4 f 3 
N 


betur. 1. 19. F pign. & typ. 
The Equeity of this Article 1s more apparent, in our 


Uſage, in Immoveables, than it u in Moveable;, For 


as to Immvveables, each Creditor who knows nothing of 

the Mortgages which other Creditors have, may retam 

his own Mortgage pan the whole Eftare of his Debror, 

and there is no mconvenience mit, But 4s to Movea- 

bles, which have no Sequel by a Mortgage, if the Credi- 

ter takes of them in Pawn to a much greater Value than 

his Debt, there might be a hardſhip in ſuch a proceed 

ing which might jufth deſerve to be repreſſed. @— 
3 AV ar ol ki 

Sceing the Mortgage is given as a 15. 27. 

Security nor only for the principal Debt, Mones 4 


bur alſo for the Intereſt, if any is due 7 fr 


| 5 * 
and that the Intereſt is a Recompence of the Thing 


for the Loſs which the Creditor ſuſtains pawnes, or 


by the Debtor's delaying to acquit the morgaged, = 

3 Debt; the Monies which may e e 

raiſed from the Fruits of the Thin 1 5 

pawned or rr not being ſufh- charge of 
aaz | C1ent 


—— 
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Cum de fortis kee id « _— 
as Aer 
5 

— wes 
. l. 35. F. de pi e r- eee gab] 
| es of the fourth Section of Payments, * e 15D 
Term of Payment be not | : 


4 
7 


ws K 


_ able Thi in order to preſerve his 


eſt fi nondu * m dies penſionis venit, _ 


pu 77 is — 
Artic. © Te, & by, Se the | 
17. Miet- If a M > hath been given for NMriage. 


46. fo a the Security of a Debt which dex ee XVIII. 

2 — ce ee chem of a Confition, If a Debtor who has already mort- 1g. Effect 

* may become Creditor, when gage a Land, or Tenement, to a Cre- of the Mer 

the Condition ſhall ha; pen, aer having tor, engages it to a ſecond, altho' this goge of & 

as yet acquired his Right, cannot in the Debtor, to avoid the Crime of Stellionate, = 
mean while bring his Action for the declares to the ſecond Creditor, that the a Thing n- 

Mortgage, whether it be to get the ſaid Land, or Tenement, is already en gaged to a- 

Pledge that is enga ed to Fur dh be gaged to another, the Mortgage of the vorher. 
ſold, or that he — Ba put in poſſeſſion ſecond Creditor will have its effect not 
87 —— N — iy regpany yr ga 

| e it will ! | ve the 
which 4 called RetroaRive, nich will Value of what 1s due to the firſt Cre- 
give to the on , and to the ory, but i affects * Loh or 
rtgage, thei from the dav of ment, ſo as to every 

h . 
had been no Condition at all inſerted. ess after the firſt Creditor ſhall have 
So that this Creditor will be preferred been paid off. And it would be the 
ECC 
is to e me Credi- ticularl that ed 
tors bn 5 regs” this pe the 3 reditor, only what thould 
nal Contract, and the Event of the Con- remain after the payment of the firſt. 


dition. And he may in the mean while. F or after the firſt | reditor is paid off, 
before the Condition has ha : fy the Remainder would comprehend the 
watch for the Preſervation of his ight, whole Land, or Tenement 7. 


either by preventing fraudulent + a 35 unn en 
e 9 
3 ſtate ſubje& to his Mortgage, or inter- lent pati, qui fepius caſdem res obligant, pradicere 
- _upting the Prefription of « ind Poſe 200 cs id and att Pres HT 
0 * | 0 : - ma res fit obligata: ut fit pignori hypotheczve id quod 
b ditions Witt ce * 6 pluris eſt, aut ſolidum cum primo debito liberata 


| N 2 obligata res fuerit. De quo videndum eſt utrum boc ita ſe 
 bypothecs, dicendum ſt, ante conditionera nom habeat, ſi & conveniat. An etſi ſimplieiter cunve- 


4 nexit 


XIX. 


to. Of te All the Effefts of the Mortgage, 


1 which have been mentioned hitherto, 


are as ſo many to Which 


wiſe another, that if the Creditor has 
been at any neceſſary Charges for the 
preſervation of the Pledge, whether he 


bas laid en; the Debtor is liable. And this is like- 
on the 
Pledge. 


was in poſſeſſion of it, or not, the Debt - 


or is bound to reimburſe him, altho' the 
Thing were no longer in being; as if a 
Houſe repaired by the Creditor, had 
been carried away by a Flood, or burnt 
down without his Ek. And if the 
Pledge be ſtill in being, and in the cuſ- 
tody of the Creditor, he may detain it 
for es of this kind; for they aug- 
ment the Debt, and are a part of it *. 


* Si neceſſarias impenſas fecerim in ſervum, aut 
in fundum, quem 2 * cauſa acceperim, non 
tantùm retentionem, ſed etiam contrariam pignera- 
titiam actionem . Finge enim medicis, cum 
egrotaret ſervus, dediſſe me pecuniam, & eum de- 
ceſſiſſe: item inſulam fulciſſe, vel refeciſſe, & poſ- 
tea deuſtam eſſe, nec habere quod poſſem retinere. 
J. 8. F. 5 Pen. aft, In 1 computabitur 
etiam id quod propter jones pignori datas, 
ad collationem viarum —— 9 quad. 
bet aliud neceſſarium obſequium, præſtitiſſe credi- 
torem conſtiterit. J. 6, C. de pignor. 


The Creditor has not only a Mortgage for this ſort of 


Expences, but he has alſo a Privilege, See the ſixth 
efriicle of the fifth Section. 


XX. 

20. In- If the Creditor has been at any Ex- 
, pence which was not neceſſary for the 
- = | preſervation of the Pledge, but which 
made by 5 augmented the Value of it; as if he 
the Credi- has improved a Land, or Tenement, 
8 which was 1 to him by way 
of Antichreſis, that is, that he ſhould 

reap the Fruits of it in lieu of the Intereſt 
of his Debt, ſo that the Debtor not be- 
ing in a condition to repay the Charges 
of the Improvements, be reduced either 
to ſuffer the Land or Tenement to be 
ſold, or to abandon it; theſe kinds of 
Expences will be moderated according 
to the circumſtances. Thus, for Ex- 
ample, if the Debtor himſelf had begun 
theſe Improvements, he will have leſs 


reaſon to complain of them: or if che 


Creditor has feaped from the ſaid Im- 
provements Fruits to à greater Value 


than the Intereſt of the Money which 


he laid out on them amounts to, he 
will be entitled to a ſmaller Sum for his 


' Pawns and MonTGA 


having given Security to make 


ors, &c. Tit. f. Sect.3. 365 


Reimburſement. And according to the 
other Circumſtances, ſuch as the Per- 
ſons, che Nature of the Land or Tene- 
ment, the Quality of the Improvements, 
the Value of the Fruits which the Cre- 
ditor ſhall have reaped, the Time thar 
he has enjoyed the Fruits, and other 
Circumſtances of the like Nature, it 
will be neceſſary to take ſuch a Medium 


as may not favour cither the Severity or 
Hardhip of the Creditor, or the unrea- 
ſonable Nicety of the Debtor +. 


* $i ſervos pigneratos artificiis inſtruxit creditor, 
fi quidem jam imbutos, vel voluntate debitoris, 
crit actio contraria: {i vero nihil horum intercelſlit. 
fi quidem artifictis neceſſariis, erit actio contraria. 
Non tamen ſic ut cogatur ſervis carere pro quanti- 
tate ſumptuum debitor. Sicut enim negligere cre- 
ditorem dolus & culpa. quam preeſtat: non patitur : 
ita nec talem efficere rem pignoratam, ut gravis 
fir debitori ad recuperandum. Puta faltum gran- 
dem pignori datum ab homine, qui vix luere po- 
teſt ; nedum excolere, ut acceptum pignori exco- 
luiſti fic, ut magni pretii faceres. Alioquin non eſt x- 
8 me alios creditores, aut cogi diſtra- 

e quod velim m, ut tibi penuria coactum 
derelinquere. Medi igitur hæc 4 judice crunt de- 
ſpicienda: ut neque — debitor, neque one- 
roſus creditor audiatur. J. 25. . de pign. ad. V. L. 38. 


F. de rei vind. See the ſeventeenth and eighteenth 


2 of the tenth Section of the Contract ot 
XXI. 


If the Creditor is paid by the Debtor's a1. 1. 
| abandoning to him the Land, or Tene- Creditr 
ment on which he had his Mortgage, 7 loſe 


his Debt, if 


and that afterwards another Creditor of %, pje4ge 


this Debtor's comes and evicts the ſaid i; evicted 

Land or Tenement from him; or if thefrom him. 

Creditor having been paid in Money by 

virtue of an Order of the Lene he 
eſtitu- 

tion in caſe the Condition of a Debt 

prior to his ſhould come to paſs, be 

obliged to return the Money he had re- 

ceived in Payment, as in the caſe re- 

marked on the ſeventeenth Article, his 

Debt revives again. For it was extin- 


guiſhed only on condition that the Pay- 


ment which was made to him, whether 
on Lo or Money, ſhould have its ef- 


Eleganter apud me quæſitum eſt, fi impetraſ- 


ſet creditor à Cæſare, ut pignus poſſideret, idque 


evictum eſſet: an habeat contrariam pigneratitiam ? 
Et videtur finita eſſe pignoris obligatio, & a con- 
tractu receſſum. Imo utilis ex empto accommo- 
data eſt, quemadmodum ſi pro ſoluto ei res data 
fuerit, ut in quantitatem debiti ſufficiat, vel in 
quantum ejus interſit, J. 24. F. de pign. act. 

Suas conditiones habeat hypothecaria actio, id 
eſt, fi ſoluta eſt pecunia, aut ſatisfactum eſt. J. 13. 
$. 4+ de n. 

XXII. 


The Debtor, who gives in pledge to 22. len 


his Creditor one Thing for another, * | 
Copper gilt, for Silver gilt, is guilty _— | 
the 
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g66 The CIVIL LAW 


3 according to * _ 


© © Siquis in 


Pown wm the Crime of Stellionate, 


, aff. See thetwenticth and rwen- 
of the firſt Section. 


an 
which entitles him ſo to do, 
and the Debtor oppoſes it, he cannot 
turn the Debtor out of TORY 
Force; but he ought to have recourſe 
to Juſtice, to 
the Authori 

ive him Poſſeſſion, if 

a Right to it 4. 


© Creditores qui non reddit fibi pecunil, con- 
ventionis legem exercent, vim 
quidem facere non videntur, attamen auctoritate 
1 poſſeſſionem adipiſci debent. 7. 3. C. de 


24. The The Debtor, whoſe is in the 
% Toſſeſſion of his Creditor, whether by 


back th Agreement, or by the Authority of 
Pawn with- Juſtice, cannot diſturb him in his Poſ- 
out the Oe. ſeſſion. And he would be guilty even 
ditor's aof a kind of Theft, if, without the 
fee. Creditor's conſent, he ſhould take away 
: Moveable which he had given him in 

awn ©, 5 


* Set etſi res pignori data fit, creditori 
damus furti actionem, quamvis in bonis 3 
non fit. Quin imò non ſolùm adverſus extraneum 


dabimus, verùm & contra ipſum e dominum 
furti actionem. J. 12. 9 2. 42. | 


25. Th The Creditor can pretend to no more 


mw ht in the Pledge than what the 


the Righe tor had. For it is only this Right 


U 


which the that the Debtor has engaged t. 
2 Non plus habere creditor poteſt, quàm habet, 


qui pignus dedit. I. 3. 5. 1. F. de pign. Quid in ea 
re, quæ pignori data + A.. 8 
randum eſt. 4. H. in. fine, | 


XXVI. 


26. TheEf- All that has been ſaid in this Section 


feet of the concerning the Effects of Mort 


3 
1.948% to be underſtood only 


of the Caſes 


rhe Efet of Where the Obligations, of which the 
the Obliga- Mortgage is a Conſequence, may ſubſiſt 
tion. 


and have their Effect. For the Mort- 
being only an Acceſſory to the 


gation, it hath not its effect but 
when the Obligation, to which it is an 


Acceſſory, ought to have its effect. 


be put into Poſſeſſion by 
of — will 
he that he 


We 0 Ng 
n * 4. 
i wy . * 
a 5 


in the caſe of thoſe ſorts of Ob- 
ligations which are called Natural Ob- 
ligations, of which mention has been 
made in the ninth Article of the fifth 
Section of Covenants, the Effect of the 
Mortgage depends on that which the 
Obligation ſhall haves. | 


quibus cauſis naturalis oblightio conliftit, 
N. 

Res hypothecz dari poſſe ſciendum eſt, 
obligatione 


ES 
pignus perſeverare conſtitit. J. 14. F. 1. F de 


& by. 
why J. 5. end. 


4 


8 4 


80 2 IV. | 


Of the Engagements of the Creditor 
4 the Debter, . of the 


Pawn, or Mortgage. 


The CONTENTS. 


t. The Creditor is to take care of the 
| Pledge which is in his Poſſeſſion. 
2. I the Pledge periſbes by an Accident. 
3. Of the Creditor who uſes the Paun. 
4. If the Creditor receives from the Sale 
5 of the Pledge more than the Debt 
* to. ah * 
; Engagement be Creditor, who 
: — 1 Fruits of the Pledge, in 
lieu of the Intereſt of his Money. 
6. If the Pledge receives any Augmenta- 
tion. | | | | 
7. The Creditor cannot acquire the Pro- 
perty of the Pledge by Preſcription. 


rr Creditor who is not in poſſeſ· 1. The Cre- 
| ſion of his Pledge, contracts no-? in 7» 


manner of 1 towards his cn 
Debtor, but if he has the Pledge in bis glg : 


P 
cuſtody, his firſt E ent is, to ich i in 
care of it. And not only will he be an- poſe 
ſwerable for the Loſſes and 5 
which he may have cauſed by his own 
act and deed ; but he will be accounta- 
ble likewiſe for what ſhall happen thro' 
any Negligence, or any Fault,” which a 
careful — circumſpect Perſon would 


my 


not readily be guilty 1 


Contractus quidam dolum malum dumtaxat re- 

cipiunt; quidam & dolum & culpam. Dolum & 

8 hem mandatum, commodatum, venditum pig- 

nori acceptum. 0, 23. F. de reg. jur. Venit autem 

in hac actione & dolus & culpa, ut in commodato, 

venit & cuſtodia. J. 13. 6. 1. Pen. af. Ea 
ias 


1 


igitur quæ diligens pater in ſuis rebus præ- 
fare ſoler a — exiguntur, 7. 14. eod. H. ult. 


— nori darus tractavit creditor, 


vel ſervos debilitavi A e e 

deteriorem conſtituit ( Jeo quoque 
om ftia actione — iparur, L 3. . C. de 
7. d. Exactam diligentiam adhibear. 
quad, mod. re cone. o.. : 3 


2 + 


' 
R | [ 
F 7 a a N : y 
* 


a conf: of ſome Negli 
of Cn Be, fuch as the 
e ma or the Burning of a Houle, 
occaſioned by the want of Care in the 
Perſon who enjoys the Fruits of it in 
licu of the Intereſt of his Money, or 
who poſleſſes it by virtue of ſome other 


Engagements he would be anſwerable 
It. | 7 


> Quia pignus utriuſque gratia datur, & debito- 
ris 36 creditoris quo 
magis ei in tuto fit creditum: placuit ſufficere ſi ad 
at: quam ſi præſtiterit, & aliquo fortuito caſu rem 
11 ſecurum efle, nec impediri creditum pe- 
tere. F. alt. inf. quib. mod. re cont. obl, Vis major 
non venit. I. 13, id fe. de pign. act. Culpam dum- 
taxat ei præſtandam, non vim majorem. J. 30. 10 
F. F. rod. I. 5. 1. 6. C. . Sicut vim majorem 


| creditor p* non habet neceſſe, ita 
* culpam, lad & euſtodiam exhibere cogi 


tur. J. 19. C. de pign. See the fourth and fifth 
Articles of the ſecond Section of Letting and 
Hiring N . . N N 


III. 


3. of te The Creditor who uſes the Pawn a- 


_— gainſt the will of the Owner, commits 
f 


Pan, a kind of Theft. For it is not given 
him in Pawn that he may make uſe of 
it, but that it may ſerve as a Security to 
him for his Payment; and the Thing 
may be the worſe for uſing <. 

Si pignore creditor utetur, furti tenetur. I. 54. 
. de fu. | 


the 


IV. 


4. If the If theCreditor receives from the Sale 
Creditor of the Pledge more than the Debt a- 


hw the mounts to, he will be obliged to reſtore. 
Sale of the the Overplus, together with the Intereſt 


Pledge more from the time of his delay, altho' it 
_ have not been demanded of him, unleſs 
„ be has uſed his endeavours to pay it 4. 
4 Si creditor pluris fundum pignoratum vendi- 
derit, ſi id fœneret, uſuram ejus pecuniæ præſtare 
2 ei, qui __ pignus. Sed etſi ipſe 8 
t ea pecunia, uſuram oportet. | 
fi eam depoſitam habuerit, uſuras non ; Why ; 6. 
5 1. F de pign. af. See the eighth Article of the 
firſt Section of Intereſts. 


6kens) Sc. Tit 1. Sect. 4. 367 


V 


1 If the Engagement gives to the Cre- 5. Tie . 


ditor a Right to reap the Fruits of the" 
Pledge for the latereſt of his Money, 


Rent, or Legal Intereſt, that may be 
due to him. Thus, he who 3 the 


Rent of a Houſe, or a Ground-Rent, of I le- 


er Value than the Intereſt ot. the . 
loney that is due to him, ought to re- 
* Overplus: in the ſame manner 
as he who receives more Money from 
the Sale of the Pledge than his Debt 
comes to, is obliged to reſtore the Sur- 
to the Owner of the Pledge. But 
if the Fruits, or other Revenues, of the 
Houſes or Lands which are mortgaged 
by way of An:ichrefis, be uncertain, and 
that the Creditor is to content himſelf 
with them inſtead of the Intereſt of his 
Debt, whether the fame chance to ex- 
ceed or fall ſhort of the Intereſt, and 
that this Agreement have nothing in it 
contrary to Law, as in the caſe of the 
twenty cighth Article of the firlt Sec- 
tion, the Creditor will not be obliged to 
give back any of the Fruits, or Reve- 
nues, which he one from the Thing 
mortgaged, altho' they ſhould excce 
the Intereſt of his Debt. For ſecing he 
could not demand the Deficiency, in 
caſe the Fruits ſhould happen to be lets 
than his Intereſt, fo likewiſe he is not 


_ obliged to reſtore the Overplus. But if 


this Mortgage by way of Antichrefis - 
ſhould appear to have any thing in it 
contrary to Law, or the Damage ſuſ- 


taincd in the Fruits to be cxceſhive and 


uſurious, or if the Creditor had no juſt 
Title to his Poſſeſſion and Enjoyment, 
he would be obliged ro compenſate the 
Overplus of the Fruits with the Princi- 


ug Sum that ſhould appear to be legal- 
y due to him. | 


* Ex pignore percepti gude imputantur in de- 
bitum: qui ſi ſufficiant ad totum — ſolv i- 


tur actio, & redditur pignus: fi debitum excedant 


qui r 5 J. 1. C. de pign. act. 1. 2. 
& 3. end. I. 1. C. de diftr. pign. Si accepit jam pe- 
cuniam ſuperfluum eld. J. 24. F. 2. af . ds 
pign. ad. I. ult. C. de diſir. pign. 

Si ea lege poſſeſſionem mater tua apud creditorem 
ſuum obligaverit, ut fructus in vicem uſurarum con- 
ſequeretur, obtentu majoris percepti emolumenti, 
propter incertum fructuum proventum, reſcindi 
placita non poſſunt. J. 17. C. de uſur. Sex the 
twenty eighth Article of the firſt Section. 


VI. 


| Whatever Augmentation may happen 6. If the 
to the Thing mortgaged, whether 1 ve. 


0 . en, Ceres any 
by Accident, or otherwiſe, the Cre — 


ditor having contributed nothing of his 
| own 


as diter, wie 


inthe caſe of an A#tichre/is, he ought to wo, the 
reſtore the Revenues which excced the ru of 


own towards it, the ſame belong 
Debtor; and the Civditor ou t to re- 
ſtore it to him, altho the waf in 
his Poſſeſſion when this change happen» 
dd to it. Fot 1 RIY are 
Acceſſories to the * ght A 
which belongs to the n 
„ Guidauid pignorf commnodi, five incom moll 
| Ps: — zoceſſit, id 6d debirorem pertinet. I. 21, 
— - Creditor, who is in ion of — 
the Proper- and of his Heirs and Executors, that 


of remain (ws org to re- 
Pld & — the Pledge after payment of the 


7 Nec creitores, nec qui his ſucceſſcrunt, adver- 


ſas debitores pignori 


reddita accipien- 
ribus oblata & guata & depoſita, longi tempo- 
muniri poſſunt. J. 10. C. de þ 


ris præſcripti 


40d. 1. alf. rod. See the eleventh Article of the fifth 


N 8 * —— 1 


e e e e 
Of the Privileges of Creditors. _ 


Three forts X muſt diſti 
of Creduors. | ſorts of Creditors. Thoſe who 


have neither Mortgage 
ſuch as he who has only 


. — 


gage without a Privilege, as he who has 
bligation for Money lent, paſt before 
N Publick : and thoſe whoſe 


Credit has ſome Privilege that diſtin- 
uiſhes their condition from that of o- 


ther Creditors, and which grew them a 
Preference to thoſe whoſe Credit is pri- 
or to theirs. Thus he who has = 
Money to buy a Houſe, or to repair it, 
is preferred, as to that Houſe, before 
other Creditors of the ſame Debtor, al- 
tho' they have Mortgages on it, which 
are prior in date. 
Two forts of "The Privileges of Creditors are of 
Privilege. jo Kinds. One is, of thoſe which 
give the Creditors a Preference on all 
Jo Goods, without = particular Af 
ſignment on any one Thing; as, for 
Example, the Privilege of the Expences 
of a Law-Suit, and that of Funeral Ex- 
pences: And the other is of thoſe which 
aſſign to the Creditors their Security on 
certain Things, and not on the other 


Goods, ſuch as the Privilege of thoſe 
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nor Privilege, 
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: ments v. For theſe 
Privileges ate not in uſe with us, ex- 
cept in ſome Provinces where the Wife 
— the EEE e before en tors who 

ve prior Mortgages, and in ſome 
only as to the Moveables. 5 


L. ul. C. qui pot. 
Nov. 7. C. 3. 


We ds not reckon in the number of 
Privileges, the Preference. which the 


have been gi him in Pawn, and 
which are in his Cuf . For this 


Preference is not ſounded on the quali- 


ty of the Credit, but on the Security 
which the Creditor has taken by get- 
ting poſſeſſion of the Pledge. But this 
does not extend to Immoveables, the 
Poſſeſſion of which does not give any 
Preference to the Creditor, if he has it 
not otherwiſe. And as to Moveables, 
ſceing they are not ſubje& to Mortgage 
by our Uſage, the Creditor who has a 
Moveable in Pawn, and in his own Poſ- 
ſeſſion, hath his Security on it. See 
the Preamble of the firſt Section of this 
Title, and that of the Title of the Ceſ- 
ſion of Goods. V. J. 10. F. de pign. 
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fache as tõ make a Plantation, or to —— — 
upon it, or to augment the A 
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ave a Privilege upon the ſaid 
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provements, is limited to what Fins thee Privi- 
of chem in being, and does not affect (. 
the whole Body of the Eſtate, as docs 
the Preference on accotint of Re 

which: have preſerved the whole Fans 
in being. For if there remains nothing 
of the Improve the Eſtate nqt 
being any-thing the for them, 
and no body profiting by them there | 
rene. And when the lgroyemenn 
rence. when Noyemeęnts 
ſubſiſt, the Privilege e of him who — 
been at the charges * them, takes place 
only on the Value of what remains of 
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been advanced by 
for whom the ſaid Work is to be done; 
this third Perſon ſhall have the ſame 


| tutionem xdificiorum crediderit, in 
_ credita erit, privilegium exigendi 


riert, and ri 
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To 


of 


niſh any Materials, whether it be to 


or to repair 


Privilege as if he had lent! the Money 
to the Maſter himſelf for that uſe l. But 


if the Money was lent without the Maſ- 
ter's knowledge, or without his Order, 
and if the Maſter has paid the ſaid Un- 


dertaker; he who has lent. the Money 
will have his Action only againſt the 


Perſon to whom he lent it. Bur if the 
Maſter has not paid the Undertaker, 
this third Perſon may uſe the Privilege, 


Whether he has lem the Money by the 
- Maſter's Order, or without it, provided 
be has taken the 

hall be explained in the ſixth Section. 


precautions which 


© 1 Divus Marcus ita edixit, creditor qui ob reſt 
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eum quoque pertinet, qui redemptori domino man- 
dante, pecuniam adminiſtravit. J. 44. C. 1. F. de 
— 2 F d. . F in quid. cunſ. pign, vel 
Þ c. , | | . 
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| Carriers have a Privilege on the Goods 
tees of Gar which they have eien ſor the Car- 


of t „ and for the Duties of 
Cuſtoms, or others, which = 
ſhall have paid on account of the ſai 
Goods. And the ſame Privilege have 
all'thoſe whoſe Money has been laid out 
in Expences of the like neceſſity, fuch 
as for the Leaning and feeding of Cattle, 
and others of the like kind w. 


ct r falyam facit totius - 
noris cauſam, quod poterit quis admittere, & 25 


cibaria nautarum fuerit creditum, fine quibus navis 
- Alva ire non 


| Item & quis in mer- 
ces ſibi obligatas crediderit, vel ut ſalvæ fiant, vel 
ut naulum exolvatur, potentior erit, licet poſterior 
fit. Nam & ipſum naulum potentius eſt, Tan- 
r 1 & ſi merces horreorum, vel arex, 
Not. I. | 


at otherwile, or that it be ſei 


datus eſt, 


Pawas aid Mogrontks, c. Tit.it Sect 3. 


vel veQura jumantocum debetur. Nam & hie po- 
enter crit. (6, d. d. . & . |. qui pot. See 
concerning this Article, the Remarks which have 
kg made on the fifth and ninth Articles, and on 
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no mention of it. For thele Fruits are 


not fo much his Pledge, as they are his 


Tſo le ng ppm fb 


ie who has made a Grant of an E- z Punt. 
te, on condition to have a Quit · Rent ι² f «+ 


: . 8 . . Ont - 
paid him out of it, or who has given = 


3 of the Fen- 
early Rent, or Penſion, has a Privilege d 
Ko tis ſaid Quit-Rent, or Penſion, up- from «» 
on the Eſtate, 2 744 
into What . 


an Emphytcutical Leaſe of it, tor a 


on the Fruits growin 
and alſo. on the Land ar. ſelf, 
hands. ſocver it may paſs. And if the 
Poſſeſſor of this Eitate ſells it, or mort - 


gages it, or farms it qut, or diſpoſes of 
at Ott on and 
ſold; the firſt, Owner will be paid off 
his Quit-Renr, or Penſion, as well out 
of the Land it (elf, or out of the Mo- 
nies ung from the Sale of it, preſer- 
ably to 

ſor, as out of the Fruits of the Ground 


which are in being, and in the hands of 
— 1 ——_ 


Etiam ſuperficies in alieno ſolo poſita pignori 
dari poteſt. Ita tamen, ut prior cauſa fit domini 
ſoli, fi non ſolvatur ei ſolarium. J. 15. F. qui pet. 
Lex vectigali fundo dicta erat, ut, % poſt eerrmm 
tempas wettigal ſolurum non effet, is fundus ad domi. 
num redcat: Poſted is fundus à poſſeſiore pignori 
- eſitum eſt, an recte pignori qr 
Reſpondir, ſi pecunia interceſſit pignus eſſe. Item 
queſiit, fi cam in exſolutione vectigalis tam debi- 
tor, quim creditor ceſſaſſent, & propterci pronun- 
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19 * x there are Undet-Tenants Shy 6 
cable cupy omy one Apartment, or other Por- 
o th e of 2 Houle, cher Moveatiles are 
der- T- ed only for the Rent of what 
— they occupy. And if they pay their 
Rent to the Tenant who let it to them, 
the Landlord who did not attach the 
Rent while it was in their hands, can 
oe nothin; either on their Moye- 
or their For they may 
hey tr Rant 30 e let 

the Lodgings to them; altho' if rhe 
it to the Landlord of the Houſe, it 


e FRF. if che Tenant 


owes him his Rent 4. 


4 Unde < domum 333 & eius partem 
mihi locaveris, egoque locatori tuo er ee ſol- 
vero, pigneratitia adverſus te 
Nam Julianus ſcribit, ſolvi ei po 

tibi, partem ei ſolvero, 8 
Plane in eam dumtaxat ſummam invecta mea, & 
illata tenebuntur, in quam ccenaculum conduxi. 
Non enim credibile eſt, hoc conveniſſe, ut ad uni- 
verſam penſionem inſulæ, frivola mea tenerentur. 
pn" If. de pign. act. See the ſeventeenth 
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All th: Bits of thoſe. no are en 
debted to the Crown, whether they 8 f th 
Officers that are accountable * for . 
Farms, or other Receipts and Diſburſe- 
ments of the Publick Money, are mort- 
gaged for all the Sums of chis nature, 
which they may chance to owe; altho? 
there be — Obligation of them, 


13 50 rends alſo to the Proprict bers Bui 


nor Condemnation in a Court of Juſtices 


® Certum. eſt ejus, qui cum fiſco contrahit, bo- 
1. a vs pignars tl big, quan quamvis ſpeciali- 
ter id non exprimatur. J. 2. C. in . 2 — 
2 erer I. 3. . 
Jus pignoris. — 3. 
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MY In a The Creditors who have a Mortgage 
competition 15 to that of the King, rve their 


of Mertga- Right on the Immoveables of their 
ges, that of 


- place the King has, Voc pegs or- 
„ 4 in its der). 


7 8 tuus tibi 


ſit mnatus, tamen, fi priuſquam res ejus tibi cx 


obligarentur, cum fiſco contraxit, jus fiſci cauſam 
tuam prævenit. rr 
9 it eſſe obligatus, in 
ejus bona ceſſat pri a, I. 2. C. de priv. 


- Je Bf quo nk See the following 


We muſt add to this Article, that with reſet 20. 


fices, u cnn uo on the Monies 
Office on account of which » gag Pop pages 


ably ro the Creditors by Mortgage, but even 
to the Seller himſelf, an the Price of the Office, and 
1 annexed to it, . 
of the Edi of the month of Auguſt, 1669. Which us 
on this, that the Office was originally granted 
the Log with th pure, wow ” 
the proper Pledge of . Privilege 
F e cnn of to 
Office. 


XXII. 


4. E. 1 beg egoing Rule is to be under- 
* 5 ſtood only of the Immoveables which 
foregoing the Debtor had acquired before his En- 
ement to the Crown. But as to 

thoſe which the Debtor a after 

the ſaid Eng neter ent, the King is pre- 

ferred before the Creditors who are prior 

to his Mortgage, altho all the Debtor's 


tors. And the Mortgage which 


efore rence even before him who had fold, or 
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Eſtate, preſent and to come, had been 
mortgaged- to them: And in this con- 
currence of Mo which begin to 
have their Effect in the moment that 
the new Purchaſe is made, the Mort- 


of the * takes place before the 
ot erd a. 
A 14. + Pc) 


Ned — — fiſtum potiorem eſſe debere, Pa- 
— \ nod & conſtitutum et. 
e e e pignoris fiſcus. l. 28. F. de 


ts this Texe, the ae thing bath bem or 
the" third Article thi very Edict the 
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With regard to Creditors who have zz. Nef 

neither Mongage, nor Privilege, but ng, the 
nal 


on| a bare P Action, the King is F"* 


before them on the Immove- . 3 
ables, becauſe he has always a tacit Mort- who have 
e without Covenant. And he hag 27er 

o the Preference on the Moveables, / 


before thoſe who attach rhem, and be.” 


fore all the Creditors who have no Pri. © 


vilege. But the Creditor who has up- 
on the Moveable one of the Privileges 

explained in this Section, is preferred 
betore the King *. 


* Reſpublica creditrix omnibus chirogra eren 


creditoribus præfertur. J. 38. h. 1. F. de reb, auct 
* LI hays habet jus pignoris, J. 46. vir 
ſure fiſci 
4 word F 
* V. i pot. dag or 
much greater rea aſe LES 2 Privilege. 
We have added in this Article the 4 K 
privileged Creditor on the Moveables the 


3 this Preference is ordained by the js Article of 


the Edict of 1669, coutrary to the Diſpoſition of 
Roman Law, which gave to the Exchequer the 
or repaired, the 
Mer CE i Rs 
at ap erably to thoſe very Privileges. 
der 


auth. r 4 97. cap. 3. 


3 to d Rent on 7 be Moveable of the Te- 
. hh et ate e the 
Debt due to the King only for the laſt ſix Months, 

What is ſaid in this Article, that the King has always a 
tacit Mortgage, is to be underſtood only of Sums due to the 
King for Cauſes which have been mentioned in the1 q 
ticle, and not for the Land- TIux, and other Impoſts, die 
from private perſons, For as 10 theſe Impoſts, there is 
0 Mortgage for them on the Tmmoveables, unleſs it be 
in places where the Land Tax is 4 Real Burthen; but 
only a Preference on the Fruits, And it is for this rea- 
ſon that we have not quoted on the Privilege of the King 
this Text of the fiſt Laws Cod. * quib. cauſ. Pign. 


nor Privi- 


25. Law 
Charges. 


c Che] 
'rexorable to be aid ur on the Pune 


tors” of” Publick 


ry te wot way private Cre- 
Se wk IC MItragc, nor 
Privilege. And tha Profioce ves i unde 
4-7 the Intereſt which the Publick 


WAS. 1 arc err 
: „ Foy 6. * | i 


ality and E- Rr — 
For ihe neceſ: pod menſam, fidem publicam ſecuti, 2 — 


gt, EP 


3 


ſity of this e n ed od 20. Quod privilegium 


furniſh ie. * 
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laſt Will and Teſtament, the Privilage 
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ed reaſonable and ib 60 
circumstances: | | 
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tum * wt ue ey factum el, fi im- 


modice Atm eſt enim haberi ratio fa- 1 into r | eee of 
cultatum ejus in quem factum eſt, & i wr en Depo, of Montes, or other 
ultra modum fine cauſa confamitur. 885 5 | 


cx yoluntate teſtatoris impenſum eſt ? ht nme, es '0 ea | 
eſt nec voluntatem nl fi res egrediatur juſ- e. Irrer ee 
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Inventories, of Sales, Orders of Court, nh of Office; that ars peculiarly deſtined to this Funtton, 
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| moveables, and all other neceſſary 125 3 of another Officer, whoſe Office was not 


Charges, are rable to all other band, „ tary of Ie, Soul 4 3 
Debts e. For the Creditors are con- Mortgage upon his Office, but ir ought not to give a 


ſelves e by thu Preference, which they could not 
laid out 55 their common Intereſt. Poſſibly foreſee ; whereas the Creditors of 15 Perſon who 


© Plane ſumptus cond i neceſlarie ITY by hus © . 


ræcedi N go bon 2 That his Office i appropriated for indemniſying the Cre- 
he! $Bab "238g J. 8. of, 7 427 9 ditors of Things depoſited into his Bands. 8e the three 


trimonii, deducto etiam eo quidquid explicandarum following Articles. 


. >" n —— ho _ I may be asked, concerning a 8 which the 

ad 2. inc 9. C. de * delib. Seer Gene of Sums depoſited have on the m— 
i Ar RL the Publick Depoſitary, from what day this Mortgage 

| | RE: have its effect? Wheathir it will 2 from the day that 

XXVL the ſaid Receiver enters on his Office, - as in the wy of 


Minors, who have a Mortgage on the Eſtates of their 


26. TY In a competition among the Credi- Tutors from the day f their Nomination, for Sums 


which 


28 do web . Nr ho * 


are u ther 
8 e 


in the Safety of thole x , 999 * 


ts brings: — = oh 


when 


nin oe re that woe depoſited, will bs 
CE . the Publick 


Mortgage 


thence, that the Creditors of the 


to ge ed dne before the other 
accord to the dates . 


of 
the 
As 


* 


ts creat of of tim 
might be flarted 


— »o more tau of others which 
an this Subjett ; * 


thus 
tranſitory Remark, to ſhew how much it « to be wiſhed 
FFF 


49 XXVII. 


the perſons to whom hey 

ught fo. return, will recover them pre- 

— 5 to all other 1 for it is 
their own proper Goods. 


Si tamen nummi extent vendicari eos poſſe 


puto à gepoſitariis, & futurum eum gui vindicat 
ante priyilegi Nun n. 


ory mj 


28. 3 If he who was Creditbr't to a blick 
nova, Depoſitary, becauſe of Monies depoſit- 


44 


reſt, neither can the Depoſitary 


4 mark of the intention 


the Debt, lo- ed into his hands, ſuch as thoſe are who 


1 e are to reeeive back Monies that have 


been conſigned by Order of Court, or 


for ſome other Cauſe, has innovated his 


| Debt, and changed the Nature of the 
Depoſitum ; ag if he has taken a Bond as 
for Money Jent, he will be intitled no 
nger to any Privilege; and it would 
be the fame thing as if he had left his 
Money in che hands of rhe Depoſitary, 
20 he might receive Intereſt for it; 
. have thereby changed the 
Niturg of J ie converted 
Loan“. 


| it info a Contrack of 


/'f.Qui-dopoſitis — Am z menfulariis ac- 
Ln a Ar ereditorihus non ſcparantur. Et 
meritò, aliud eſt 1 credere, aliud deponere. 
* . . da nab. aud. 

2. 2 45 Intereſt for Ta Money which be 
had depoſited into another's hands, becomes Creditor of it 
as of Money lent. For the wehen, produces no Inte- 
So that when 
be pays Intereſt, it is to e keep the Money 
any longer as 4 Depeſſtum, but converts it 10 his own 
proper uſe, with the tonſent of” the Perſon who ought to 
fl were the rect ing E 7 is 
not on t Creator ; it is always 

2 the 3 and of 4 
Debror, to change the Depoſtum into a Contralt of 
* 2 


4 


Tit. i. Sect. 5. 
XXIx. 


The three preceding Articles relate 


to the Competition between Creditors reve of Cre- 


8 s 


* 


29. C 


— 55 are to receive Sums of Money, or 4”: f 


other Thi depoſited, and the par- 
— Creditors of the Publick Depo- 
ſi But as to the Creditors of Sums 


of y, or other Things, depoſit- 


ed, if they come in competition with 


one another for their reſpective Depo/i- 
tums, the Privilege which they had all 
of them on the 
and their Preference before his particu- 
lar Creditors, common to them 
all; they loſe the effect of it among 
themſelves, and they come all into ſhare 
equally in the Price of the Office, in 
ag to their reſpective Claims b. 
2 le, all the Creditors 
of — one whole Conſignment was 
coming in competition. with Cre- 
Order, whoſe Conſign- 
— — made a long time after the 
frſt, there would be no e given 
to the firſt, on the Price of the Office 
that is ſubject to their Privilege; but 
— Order of Creditors would have a 
portionable Share of the Price, accord · 
ing the Value of the Effects 45 7 
by every one of them. For it is 

—.— of their Privilege, that the Cre- 
ditors of theſe Orders are intitled to re- 
ceive the Price of this Office, which 


ſeveral De. 


poſitums, 


ce of the Receiver, 


was made a part of the Eſtate of this 


Officer, — upon condition of its be- 


ing equal 17 for the Securi- 


of all the Sums of Money, or other 
hings, that ſhould be thereafter de- 
poſited in the hands of the ſaid Officer. 


* Quzritur, utrum otdo ſpectetur eorum qui de- 
Res an verd ſimul omnium depoſitariorum 
ratio habeatur: & conſtat fimul admittendos. .. 7. 
$. lr. F. depoſ. 

A are 10 undlnd te Cmncurrne explain in this 
Article, only with v & to all the Creditors of one Or. 
ter, conſidered 72 7 one and the ame 


in the like manner. Fark dye pa due to hem. 


But as 10. the Creditors. of auch Order themſelves, 
there is no Contribution. For every ane of them ought 
to receive in the Order in which be is placed, the Sums 


which ought to come „ a ht is ranked; 
2 runled in the fir 


auge to 1 
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M have ſet down in b f this 1 
een Creditors of frveral Orders, only as to the Monies 
ariſing «from the Sals of the Office;; for it is their com- 
mon Pledge, appropriated. to: them by their. Privilege : 
and D the [ame Concurrence on the 
other, Goods. of” the O Concerning which the Reader 

3 the b Revirk made on the dra {aria 
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All Privileges make a particular Ap- zo. ie 


propriktion, which gives ro the Credi- Privileges. 
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tor Who is TIF the T 
his Pledge, altho chere be Tha i 7 


which ex- 


it is annexcd to the Title of the Credit, 
by the Nature of the Debt, and altho' 
nd expreſe mention be made of it. And 
if the Debt were not of it ſelf privi- 


3 
eee ard art 
24 — ere bebe — —. 


5 n and do not reach to 


. ſect all the Goods in without 
diſtinction. Thus, the Privilege which 
the Proprictor of a Ground has on the 
Fruits of it, for the Rent of his Farm; 
that of a Seller for the Price of the 
Thing ſold; that of the Perſon who 
has lent Money to e or Tene- 
ments, or to make on 
them, do not extend toll the Goods 
Things ap Debtor Ne — desc to — 
i 2 
that 12 Debt. And theſe ( — 
ditors have againſt the Remainder of the 
* Eſtate, mr ery — 
or a Mortgage, 1 ve ſtipulated 
it. But Law Charges, and the Funeral 


Expences have their Prefercnce upon al * 


the 1 N i no Þ 


li Eg, wh 
XXXII. 
22. Compe- " Aimoky "ah who arc vill 
— 2 ſome of gow are Pp! 70 
Preference there, accordin VA Nature of their 
m_—_ Pie Ale oſition of the 
Laws, or Fon vg hus, he who 
> aa has furniſhed Money to repair a Houſe 
which was in danger of falling, is pre: 
ferr'd to the Seller Sf of that Houſe, who 
demands the Price of the Sale: Thus, 
he who has let a Barn to à Farmer 
| be preſet s for the Rent of his * 
before the Proprietor. to whom the 
Farmer is indebted for the Rent of the 
Farm, on which rhe Fruits which are 
t into the Barn grew. Thus, the 
ER pences at Law being the Debt of all 
the Parties, they are preferred to all 
Privileges whatſocver. Thus thoſe who 
have Privileges on Moveables, are B. 
es to the Privilege of the Rang * 


d een. fon i 


the reſt of the Good; and others af- 


be agreed 


ö 4 A 


Tenants f in all the . 


concurrence of Privileges, their Prefe- 
by the Diſtinctions 


wich th 88 


#42 8 4 * 2 
* n * 
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If he who felis « Houle, occupied by zz. 4 Cafe 
a Tenant, reſerves to himſelf the — . 


of the Houſe for a certain time, and it , 

that the Moveables of the e th 

Tenant ſhall ſerve as a Pledge, for the ame Tri- 
ty of the Rent reſerved to the ve. 

Seller, as well as for the Rent which 

ſhall fall afterwards due to the 

the Seller ſhall be paid in the firſt 

out of the Moveables, Wthelr Agees- 

ment has not regulated it otherwiſe. . 


7 Infulam tibi vendidi, & dixi prioris anni pen- 


fionem mihi, ſecuentium tibi 30cefſaram : 2 
an > ingiin datorum Jos ur trumque 
quzſtio eſt,” Sed veriſimile eſt id 


actum, n 
e N e 5 
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io am aliche dog Ras, 1 
Creditors, : there are threg ord: ＋ 
6 
rivi who go before ers, 
75 take place — themſelves, accord- 
ing to the diſtinctions of their Prefo 
rences. . The ſecond, is of thoſe that 
have Mo who 0 their Rank 
after the priv Creditors, accordi 

to the dates of their Mor by And 


the third, is of Creditors b 
others, who have only Perſonal Adtions, 


who not being diſtinguiſhed either by 
Privilege, or 4 come in there- 


Three 


oe joy together and 2 
in proportion to t heir Debts 4. 


q Thi is Cf ee of all tha it oe 2 u 
this Nile. f 
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SECT. VL 


Of Subſtitution to the Mortgage, or 
to the Privilege of the Creditor. 


Ltho' this Matter of the Subſtitu- 
tion to the Rights of Creditors, 
my bees {+ Br gr and Natural 
e- Ought to be plain and eaſy; yet the diſ- 
kinds, ferent ways of acquiring the Subſtitu- 
tion, and the Inconveniences which one 

may fall into, for want of _— 

in every one of them that which is eſ- 

ſential to it, cauſe a multiplicity of Com- 
binations which may perplex this Mat- 

ter, and render it obſcure and difficult. 

For which reaſon, we have judged it 

would be uſeful, before we proceed to 

explain the Rules thereof, to give, in a 

few words, a general I the Na- 


Explanation 
the 


ture of Subſtitution, and of its Kinds, 


and of what every one of them may 
have, peculiar and eſſential to it. 
Definition The Subſtitution which we treat of 
of Subſtitu- here, is nothing elſe but that Change 
"=. wu re another 
of the Creditor, and which makes the 
Right, the r the Privile 
which a Creditor has, to yo to the 
Perſon that is ſubſtituted to him, that is 
to ſay, who enters into his Right. 

The moſt ſimple manner of ſubſtitut- 
ing, and which makes the Rights of the 
Creditor to pals always to him who is 
ſubſtituted, is the Aſſignment which the 

_ Creditor makes of his Rights. Aſſign- 
ments are of ſeveral ſorts: Some are ge- 
neral, and of many Rights, ſuch as the 
Sale of an Inheritance, which tranſmits 
to him who buys it, all the Rights of 
the Heir, that he may exerciſe them in 
the ſame manner as the Heir himſelf 

might have done: Others are particu- 
lar, of a certain Thing, ſuch as the Aſ- 
ſignment of a Bond: Some are gratui- 


tous, as an Aſſignment made by a Donor 


to a Donee, when the Donation con- 
tains Debts due to the Donor, or other 
Rights: And there are ſome Aſſignments 
which are made for a valuable conſide- 
ration; as if a Debtor ns a Debt 
that is owing to him for the Payment 
of his Creditor, or if a Creditor makes 
over to a third Perſon, for a certain 
Price, a Debt that is due to him. 
All theſe ſorts of Aſſignments have 
this effect, that the Aſſignee ſucceeds in 
the place of the Creditor, and that he 


Wer the Rights which are made 
. ans; 


_ Monies ſhall be applied towards the 


on in the place 


Tutor who is willing to acquit with his 


over to him in the ſame manner as the 
Creditor might have done himſelf, be- 
fore the A , and with the be- 
nefit of the Mort and Privilege, 
whieh the Creditor had. | 
There is another manner of Subſtitu- 
tion to the Rights of a Creditor, when 
his Debtor borrowing Money to pay 
what he owes him, with the 
Perſon of whom he borrows, that the 
Payment of that Creditor, and that the 
Perſon who lends the Money ſhall be 
ſubſtituted in the place of the ſaid Cre- 
ditor. And this acquircs to this new 
Creditor the Right of the firſt, pro- 
vided it be mentioned in the Acquit- 
tance, that the Payment is made with 
his Money. For the Debtor who had 
wer to ige himſelf bn E firſt 
Creditor, ma engage imſelf, on 
the ſame A to him who pays 
off the firſt Creditor: and by putting 
him in the place of the firſt Creditor, 
who reccives his Monies, he docs no 
wrong to his other Creditors, and 
changes nothing in their Condition. 
The Subſtitution may likewiſe be ac- 
uired without the conſent of the Cre- 
itor, by an Order of the Judge, and 
that cither with the Debtor's conſent, 
or ſometimes even without it. Thus, a 


own Money a Debt owing by his Pupil 
to a Creditor, who refuſes to ſubſtitute 
him in his room, may procure an Or- 
der to be made tor ſubſtituting him in 
the place of the Creditor, upon his ac- 
quitting the Debt. And in this caſe, 
the Authority of Juſtice transfers the 
Right of the Creditor to the Perſon 
who pays him, provided he produce the 
Order of Court for his Subſtitution, 
and make it appear that the Creditor 
has been paid with his Monies. For 
the Judge does to him who pays for an- 
other, only the ſame Juſtice that is due 
to him from the Debtor, and that wich- 
out prejudice to any other perſon. 
There is 1 another way of acquir- 
ing a Judicial Subſtitution, without the 
deed of the perſon to whom the Right 
belongs, and even againſt his will; as if 
the Debts owing to a Debtor are fold 
by Decree of a Court of Juſtice. For 
the Court * to the Purchaſer, to 
whom the Debts are adjudged, the 
ſame Right which he would have, if 
the Debtor had ſold it to them: and he 
will be ſubſtituted likewiſe to the Mort- 


es and Privileges. 
2 muſt take notice in the laſt place, 
of another ſort of Subſtitution, which 
Gee 19 
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a prior Creditor 


is acquired without any Aſſignment from 
the Creditor, vibe the conſent of 
rhe Debtor, and without an Order of 
the 4 but only by the bare effect 


of the Payment made to the Creditor. S . ee, 
Thus, when a Creditor being defirous dit, 06 r together with to cheMort- 


to ſecure his Mortgage, and fearing left 
hog Lane his 

t by Charges, or leſt he ſhould ſeize 
upon the Lands, or 'Tenements, mort- 
paged, pays that Creditor, he is 
ubilituted in his place, provided it ap- 
pear by the Acquittance, that the Pay- 
ment Fa been made with his Money. 


For the Law preſumes that he himſelf 


being a Creditor, he pays only for the 
Security of his Mortgage; and it ſub- 
ſtitutes him in the place of the Credi- 
tor whom he pays. And it is the fame 
thing as to bim who having purchaſed 
Lands, or Houſes, and fearing leſt he 
ſhould be troubled in his Poſſeſſion of 
them, by a Creditor prior to his Pur- 
chaſe, pays him off. And both in the 
one and the other of theſe two caſes, 
theſe Motives juſhfy a Subſtitution 


. which is prejudicial to no perſon what- 


ſoe yer. 
Me ſee in all theſe forts of Subſtitu- 
tion, that the Right of the Creditor 
paſſes from his Perſon to another, who 
enters into his place, and that this Ch 
can happen only two ways. One, by 
the will of the Creditor who ſubſtitutes: 
'The other without his will, by the Ef- 
fect of the Law, which puts in the 
lace of the Creditor, him to whom 
Baut, tranſmits his Right. 
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a Debt, is ſubſtituted * 


and Privileges which gage, and 


are annexed to it, Whether the Afign- 7 che Ty. 
ment be made for a valuable confideris witte- 
tion; or gratis. For altho it be true, 


that the Payment extinguiſhes the 
Debt, and that it ſeems for that reaſon, 7 

er a t which is extinguiſhed f 
in his perſon, by the payment; yet the 


Aſſignment which is made at the fame 


time, has the ſame effect as if the Cre- 
ditor had fold his Right to him who 
pays him. And as to the eſſect of the 
Aſlign 

who 


it is the fame thing to him 

be the per 3 
the perſon who is bound jointly with 
him for the Debt, or his Surety, or a 
third Perſon *., BE. LS, 


Emptori nominis etiam pignoris i6 
preſtari debet : ejus quod venditor 
accepit. Nam beneficium venditoris prodeſt emp- 
tori, I. 6. F. de hered. vel act. vend.” Si à creditore 
nomen comparaſti, ea pignora, quæ venditor no- 
minis perſequi poſſet, præſidem provinciz 
vindica. I. 7. C. de "+ prey, Seo the 

Cam is qui reum & fdejuſſores habens, ab uno 
ex fidejuſſoribus accept pecunid, prafſtat actiones, 
poterit quidem dici nullas jam eſſe, cam ſuum per- 
ceperit; & perceptione omnes liberati ſunt: ſed 
non ita eſt ; non enim in ſolutum accepit: ſed quo- 
dammodo nomen debitoris vendidit. Et ideò ha- 
bet actiones, quia tenetur ad ipſum, ut præſtet 
actiones. l. 36. F. 6. de fidejuſſ. Salvas eſſe manda- 
tas actiones: cm pretium magis mandatarum actio- 

num NN 2 actio quæ fuit perempta videa- 


tur. J. 76. F. 
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1. The Aſſignment ſubſtitutes to the Mort- 
gage, and to the Privilege. 
2. Subſtitution without an Aſſignment. 
3. In what manner a third Perſon may 
acquire the Right of a Creditor. 
4. How a third Perſon acquires the Pri- 
vilege of a Creditor. | 


7. How the Privilege is acquired with- 


out Subſtitution. 


6. Of a Creditor who pays off a Credi- 
tor more antient than himſelf. 
7. A Purchaſer ſubſlituted to the Credi- 
tors whom he pays off. 
8. Subſtitution by an Attachment. 


v. The Subſtitution is null after Pay- 


ment. 


10. The validity of the Subſtitution de- 
pends on the condition in which 


"= Creditor's Right was, at the 


time of making the Subſtitution. 
%y 


II. 


Thoſe who, without an Aſſignment 2. Subſftiru- 
from the Creditors, procure an Order n bu. 
from the Judge, appointing them, up- v U, 
on their paying of the Creditors, to ; 
ſubſtituted in their place, acquire by the 
Payment, the Rights of thoſe Creditors, 
their Mortg and their Privileges; 
and even thoſe of the King, if they pur- 
chaſe the Debt that is due to him, and 
T to be ſubſtituted in his 


d Siin te jus fiſci, cam reliqua ſolveres debitoris 
pro quo ſatisfaciebas, tibi competens judex adſcrip- 
fit, & tranſtulit: ab his creditoribus, quibus fiſcus 
E habetur, res quas eo nomine tenes, non pol- 

unt inquietari. I. «lt, C. de privil. fic. | 


ITE. 


To acquire without the Authority of 3. Nn wha: 
Juſtice the Right of a Creditor, and his vnn. 4 | 
Mortgage, it is ſufficient to have one 7 p/n 
of theſe two things; either that he who che Righe of 
| Pays a Creditor, 


_ Creditor take an 


t 
him, as has been ſaid in firſt 
Article, or that he agree with the Deb- 


tor, that u aying the Debt for him 
he ſhall be lub 5. to the Rights of 


tze Creditor, and that in this calc it be 
mentioned in the Acquittance, that the 


Payment was made with his Moncy. 
For then, altho' the Creditor ſhould re- 
fuſe to ſubſtiture, yer he who pays will 
acquire 5 car by the Effekt of the 
Payment, of the Agreement with 
the Debror. And it would be the ſame 
thing, if the Monies lent being pur in- 
to the hands of the Debtor, with this 
Agreement, that he who lends the Mo- 

hey ſhould be ſubſtituted to the Rights 
of the Creditor who is diſcharged with 
it, the Debtor ſhould afterwards make 
the Payment himſelf, declaring in the 
Acquittance, that it is with the Money 
borrowed of that perſon. Bur if the 
Payment is made only upon the bare Ac- 
quittance of the Creditor, and not ac- 
companied either with the one or the 
other of theſe two ways of acquiring 
the Subſtitution, it will procure to him 
who pays only a bare Act ion againſt the 

Debtor, for recovering from him the 
Sum paid on his account, even altho' it 
ſhould be expreſſed in the Acquittance, 
that the Payment was made with the 
Monies of this third Perſon. For it 
might be preſumed that he had acquit- 

only what he owed e. 


© Res obligatas exterus, debito ſoluto liberando, 
datum petere, non earum dominium adipiſci poteſt. 
J. 21. C. de pign. & byp. 

Non omnind ſuccedunt in locum hypothecarii 
creditoris hi quorum pecunia ad creditorem tranſit. 
Hoc enim tunc obſervatur, cum is qui pecuniam 
poſtea dat, ſub hoc pacto credat, wt idem pigns ei 
obligetur, & in locum ejus ſucredat. Quod > wg in 

perſona tua factum non fit (judicatum eſt enim 
te pignora non accepiſſe) fruſtra putas tibi auxilio 
opus eſſe conſtitutionis noſtræ ad eam rem perti- 
nentis. I. 1. C. de bis qui tn prior. cred. lee. fuck. A- 
riſto Neratio Priſoo Ares & ſi ĩta contractum 
ſit, at antecedens dimitteretur, non aliter in jus pi 
noris ſuccedet, niſi convenerit, ut ſibi eadem res 12 
2 Nie enim i” jus primi ſuccedere debet, 
qui ipſe nĩhil convenit de pignore. I. 3. . qua res pigu. 

85 the Remark on the 1685 Arti nw yon 
where the Debtor makes P „ cove 
he has borrowed the Monies mg the Debt. 

This manner of acquiring the Right of the Creditor, 
without his Subſtitution, is juſt nd. equitable, in order 
to facilitate ” Debrs, And it is but juſt 
ys I OG have power to put m 
the of their Creditors thoſe who pay for them, ſince 
no body recerves g 5 gran , and ſmce it is 
the mtereſt of the that he ſhould have power to 
make bis condition eaſier by changing his Creditor. It 
was upon this Equity that the Edit which was made in 

= 160g, fi the Reduction of the Rents from 


the 
Eight to Six per Cent. was founded ; that whereas the 


Creditors not being willing to recerve their Monies refuſed 


ſubſtitute, hoſe who willing to lend X 
ho rm e Rents, 8 afraid Lf they fla. 
AVS Ro 


Bond to him 


f\Pawns and MoxToActs, Cc. Tit. 1. Sect. 6. 379 


net be ſudflituted to the Rights of the Creditors who 
refuſed to ſubflirnte, Proviſion was ther-fore made therein 
by the ſaid Edift, and the Subſlitntion granted pro ſunt 
ts this Rule, 
3 WG-52 

He who pays a Creditor hat is pri- 4. How 
vileged, ſucceeds to his Privilege, Whe- 7o- 
ther it be by an Aſſignment from the $49" 


Creditor, who makes over to him ſim- ths 
ply his Right, or by a Subſtitution Ge. 
made by the Judge; as has been ſaid in 

the ſecond Article: or by an Agreement 

with the Debtor, as ſhall be explained 

in the following Article 4. 


* Cam „in cujus poteſtate non eras, 
niam Fee faruleris, & jure privilegio ejus ſuc- 
cefſiſti, & ejus locum, cui pecunia numerata eſt. 
conſecutus es. J. 1. C. de his qui in fr. oh. boe. ſucc. 
Si cum pecuniam pro marito ſolveres, neque jus 
fiſci in te transferri impetraſti, neque __ cau- 
fa domum vel aliud quid ab eo accepiſti, habes per- 
ſonalem actionem. J. 3. C. * og" i in 
te jus fiſci cum reliqua ſolveres debitoris pro quo 
fatisfaciebas, tibi competens judex adſ{criplit & tranf- 
tulit, ab his creditoribus, quibus fiſcus potior ha- 
betur, res quas eo nomine tenes, non poſſunt in- 


quietari. I. wlt, cod. 


: V. 


One may ac the Privilege of a 5. How the 
— rde Subſtrrion, in the * ry 
ame manner as the Mort , an; 
2 with the 8 ue he perro 
who ſhall pay for him ſhall have the as. 
Privilege. And it is no matter whe- 
ther the Payment. be made to the Cre- 
ditor by him who lends the Money, ot 
by the Debtor with whom the Mone 
has been intruſted, provided that both 


in the one and the other caſe, it ap- 


pear by the Acquittance, that the Pay- 


ment is made with the Money of that 


Perſon*, as has been ſaid in relation to 
the Mortgage in the third Article, 


* Eorum ratio prior eſt creditorum, quorum pe- 
cunia ad creditores privilegiarios pervenit. Perve- 
niſſe autem quemadmodum accipimus? Utrum fi 


ſtatim profecta eſt ab inferioribus ad privilegiarios, 


an vero & fi per debitoris perſonam, hoc eſt, fi 
ante ei numerata eſt : quod quidem poteſt _ 
dici fi modò non poſt aliquod intervallum id fac- 
tum fit. J. 24. f. 3. F. de reb N poſſe. Add 


the Texts cited on the fourth Artic 


Althe' the Money lent for the Payment be not delivered 
* tle rod, while if cho Dato, or by him who 


| lends the Money, till forme time after their Agreement ; 
yet he who lends the Money nevertheleſs be ſubſti- 


tuted to the Rights of the Creditor, For the Debtors 

e e the Money, will ſerve as a 
proof that the occaſion of the Loan was to pay off the 
Creditor : and the Creditor's Acquittance will prove that © 
the Money was put to that uſe. And as to what i: ſaid 
in the Law cited on this Article, that there muſt be no 
interval of time, that is to be applied to the Uſage of 
the Roman Law, according to which Covenants were 
often made without any Writing ; and therefore the diſ- 
tante of time might have occaſroned the loſs of the Prof 
how the Monies been i d. 
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vi 
6.0/a He who bein alread) An 
2 * off — Creditor - * dirt pays 
, tor, Who is to elf, ſucceeds 
Sith © 1 his Aas altho' he have made 
„ no. ſuch Agreemen an For is Quay of Ore 
f. Subſtitution. For uality of Cre- 
dior makes it to be ed tht he 
pays him who is a more ancient Credi- 
tor, with no other view than that he 
may ſucceed in bis p and thereby 
ſecure his own Dete. hich Ack 
ſhes his Condition from him who 
ving no ſuch Intereſt, pays for the 


Peper without Subſtruri "and 4 


whom it may be ſaid, that perhaps he 
was under an Obligation to.tho 2 
to pay for him . L 


' Plane cm tertius creditor primum de ſus pe 
cunia dimiſit, in locum ejus og in ea 
_ titate, quam ſuperiori exſolvit. l. 1 pot, in 
Nn. 3 


vn. 


. A Pw- The Purchaſer of an Elte, imploy- 
ne ng the Price of his Purchaſe for t 
ayment of the Creditors to whom Tho 
79657 12 5 hn was Ee is ſubſtiruted to 
be joy: of their Right, to t N what he 
pays them. For by paying them with 
the Price of their ge, in order. to 
ſecure it to himſelf, * preſerves it to 
himſelf for the V off what he pays 
heny x7 other ® ſequent Credi. 
tors, altho* they be 12205 to his Fur. 
S # 


8 $i potiores 8 tua dimiſ fon 
quibus obligata fuit poſſe quam emiſle te dicis, 
its ut 2 perveniret ad eaſtern \ prices Fi 

s corum ſucceſſiſti : ra £9 
infeioe hs ge pre on ef tur 
Tl I debitare fo dead big: i rom compu 

entends tuendum, quatenus ad 1 ho 
ex pretio ia enit. 
oe pray Rea pecunia oy 7 % Per. 


8 VIII. 


: 8. Subſlit: The Creditor who by Age of of bike 


tion by an Mortgage, or of 8 

Artach- judge, attaches the Wed x BY A 

ments which his Debtor has againſt thoſe who 

are indebted to him, ng what he 
has attached to be? Nadel © to him, is 
ubſtituted to the * and Pri. 

which his Debtor had for the 

ts that are attached h. | 


Si prætorium pignus . ger gab 2 | 


dum alicui perſpexerint: non { 
bus rebus, nm ns] & % bus 


etiam ſuper actionibus quæ debitori e 88 


—— J. 1. C. de fret. 
Pen. 


* 0 1 \ 'T * L A w,. Sc. Book UL 


ti 


The Debt which is attached is « 10 thei C- 
der wh eb, ub rs rde, 


1 7 


% Y 


When the os la pond, 
mitti 


ditor is neceſl; 
ht to the Pelbon Ne EN 

it ought to be made 

me "of Pay — and of 
8 Fo or if the Payment was 
conſummated without any mention of 
the N it 0 K. made K* af- 


not any lo nor kütt. 
e we 


| Mogeſtin fl poſt fblutum f 
pacto omne — l «pon tun 2 
poſt aliquod . 


actum, cn lla actio 1. 76: |. 4 
r e - 


» 
F . 8 L * i. j 
A 1 
. | ; * 


other wa ui ng 
2 Ne of = 8 28 5 
t. or an er OT the a the 
or otherwiſe, ai rhe == in 
if at the time of the Subſtitution, Af which the 
fi niment,” or other 1. the Right of = gil 
e Oreditor was no more in 


NE, ar the 
. . it be that it was fe e | i anc 


by Preſcription, or N A a Judg- the Subſti- 
ment, or diſcha Payment, 12 
that it had ceaſed to be this fome one 
of the Cauſes which ſhall be explained 
in the following Section. Thus, in 
ueſtions relating to the validity of 
Su 3 A | 
ways of acquiring e Mortgage, or 
Privi of a Creditor, it is neceſſary 
. if at the time of the Sub- 
ſtitution, the Right, the Mortgage, 


the 3 was ſtill ene 


- 
—— 


4+ SECT VL 
| In what manner the Mortgage ends, 
or it extinguiſhed. | 


The CONTENTS. 
1. The Mortgage is extinguiſted by Pay- 


y 4 > N, ovation. 
by y the Oath of the Debtor, when the 
Debt is referred to it, and be 
"ſwears that he owes nothing; or 
by a Judgment which acquits him. 
4. By — thing that is inftead of Pay- 


By configning the Debt, in cafe the 
. BY on 1 5 


itor refuſes to receive Pay- 
ment. 


6. tf _ Payment which was made does 


Ait, the Mortgage revives. 


70 The M Mortgage i 4 — if the Pledge 
4 f Commerce. 
Or if it aki to 
9. The Preſcription * Debt extin- 
guiſbes the Mortgage. 


10. If the Debtor hoſes bis Right to the 
Pledge, the Creditor loſes his Mort- 


e on it. 
21. 4 + 5 of Ns of the Thing 
moriga 
1 2. The ey who conſents to the A. 
lienatiou of his Pledge, loſes bis 
Mortgage, if he does not expreſly 
reſerve it. 
I 7 7 Toe Creditor conſents that bis 
1 e be engaged to another. 
14. The 3 - Mot revives, if the Aliena- 
tion does not take effet. _ 


If. In what manner we are to under- 


Hand the Creditor's conſent to the 
— Alienation. 


1. Te PFFHE Mortgage being onh an Ac- 

Mortgages 'F” ceſſory of the Debt, the 

—_— hich antrals the Debt, extinguiſhes 

NEE. the Mortgage age. But it is neceſſary 
that the 


all that, is 
and Charges 


ment ſhould be entire, of 
is du for Principal, Intereſt, 


a. 


in Abit woke diſtractio rei deer non po- 


9 Pars and Mon rohors, &c. Tit !. Seck 7. 385 l 


teſt impediri. I. 2. # f. C. . vend. 1. 
p. 1.6. K ee, 


See the fourth Article of the third Section of this 
rick 
II. 


Novation, which extinguiſhes the z. 2 « 
firſt Obligation, cha ang] it into a new Novarion, 
one, ext iſhes a 'Te Mortgage, 


which wo i an Acceſſory to it, if it is 


not reſerved e. 


Nova debiti obligatio pignus 3 ni con- 
N e e eee 1. 11. §. 1. F. de pign. 


Ste what Novation in in the Ticle of Novations. 
Il. 


W hatever annuls the Debt, diſcharges 3. »y the 
the Mortgage. Thus, when a Debtor, 9% #f the 
to whole Oath the t is referred, B 1 


{wears that he 8 it, or when he nee u e. 


is acquitted by a Judgment, from which ferred . 
there hes no Appeal. * Debt and the 2 5 5 
Mortgage are annulled. And it is the 


he owes no- 


ſame thing in all the caſes where the ay ; » 
Obligation ſubſiſts no more 4. 6 « Fudg- 


ment which 
* $i deferente crditre Jurvit dbiror f K.. 


non oportere, pignus liberatur : quia perinde 
betur atque fi e . dn Nam & 8 


à judice guar per injuriam abſolutus fit dehitor, 


he ow? us liberatur, I mod, 
7 op. Idem ate hens i ge oo 
tio £jus finita eft. . 6. cod. 


W. 


| Whatever — be reckoned to be | — 22 
the place of Payment, extinguiſhes the π⁹⁹ * 
Mortgage Thus, for Example, if the 27 
Creditor contents himſelf either with a . 
Surety, or with another Debtor, in- 

ſtead of the former, or with another 

2 inſtead of the firſt; in all theſe 


* others of the like Na 
Rog Via ccales, if it . 


have been the intention of the Parties 


to diſcharge the Mortgage, and to re- 
{train the Creditor to theſe other Sure- 


ties, altho' his condition become mo 
by leſs adyantageous*. 


Item liberatur pi us fire falytum eft 8 | 
ſive eo namine ſatisfactum eſt, J. 6, . quib. mad. 
datisfactum autem 


ro creditor, ow th non fit 


tum ;; five aliis pig- 
Sug Gbi caveri volyit, ut ab hoc recedat : five 
eden oribus, ſive reo dato, five pretio aliquo, vel 
nuda conventione, naſcitur n & ge- 
neraliter dicendum crit, 8 voluit cre- 
ditor à pignore, videri ſati factum, 5 ut ipſe vo- 
luit, fibi cavit, licet in hoc deceptus fit, J. 9. F. 3. 

. de pign. ad. l. 3. C. & luit. pign. 


V. 


f it is by reaſon of the Creditor's re- . By com 


his Payment, that he detains there 4b» 
d plage or infill to have it expoſed to _ 
Sale, te Debtor may tender the Money Creditor 


in 
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3 9 in order to 
_ == diſcharged hens ahe Bebe, to 
m_ Sale, and recover his Pledge, 


ace with the Coſts and him be 


which the Creditor oy. EV 

cauſe of his Delay . | 
8 

— — 


. e hay 
xr yr Burg IEA 


e 


us intereſt 
Debitoris denuntiat io, qui creditori 2332 
N , vel his qui ab eo vo- 
Jenuntier, — aibtax et; 6 


I. 


6. Vn. If the P or that which was 
pan 19 be in den of it, had no fe the 
was 


| would revive together with 
* 4*! rhe the Get 3 as if the Creditor had ta- 


22 ken in Payment an Aſſignment to a 
gage re- _ with _— and that he could 
Payment o 


with the ſame Warranty, which 
were evicted from him, or that a Minor 
had given an Acquittance, which 


na Taraty For th kinds of 


Payments imply the condition that 
iy ſubſiſt. t if a Creditor of full 
Age had contented himſelf with an Aſ- 

2 _ il, 

wen a Diſch the Mort- 


the Credit would remain ex- 
9 — altho the Creditor ſhould 


t Payment of the Debt that was 
1 to him s. 


Debitum cujus meminiſti, quod quod per p con- 


ventionem * wot factam remiſiſti, etiam nunc 


petere non vetaris, & uſiato more pignora ad. 
nns un 


vn. 


5 11 the Lands or Houſes that are mort- 


Mortgage cer ceaſe to be in Commerce, as if 
is extind, are dedicated to the Uk of a 
= theBledge 2 Church, h, 7 * pa dete Place, the 

ortgage no longer. But the 
of om Ce againſt the 


Price which his Debtor receives for 
them h. | 


8 See — nn gecko 
VIII. 


& o As the Mort upon a Lad Tc 


happens to Nement which = Lang periſh by an 
Qt 


periſh. Inundarion, or other A ſubſiſts 
no longer; ſo likewiſe the Mo 


- which a Creditor has upon a Right of 


U ſufruct belonging to his Debtor. will 


r . 


EP 


it, or Houſes and 
W 


Boot III 


effe&, if the Uſufruct 
3 even altho* the Debtor ſhould 
ſurvive the loſs of his Uſufrudt, as if he 
had it only for a certain time. e 


Sicut re 


e 


er he tk obo 


Ir the Debt for which the M 
3 


3 W = 4 


; 


If the Debtor who had mortgs 10. If ta 
a Land or Tenement, happens to loſe Debror loſe: 
the Right he had to it, as if he is rip. f. — - 
of it by an Eviction, or by a Power of — 4 
Redemption, veſted in a former Owner, 1, bis 
or in the next of Kin, or by other Cau- Morrgage 
ſes, the Mortgage which he had aſſign- . 
ed on the ſaid Land or Tenement, does 
not ſubſiſt any R unleſs it was by 
his own prop that he loſt his 


Right; as uf, ? for Example, when he 


was able to himſelf againſt the 
faid Eviction, or Power of edempti- 
on, he yielded to it; if he negletted to 
—— the Sale of an Eſtate, ſeized on 
in the hands of a third Perſon, and 
which belonge . him; if he did not 
defend himſe Yen er if 


he abandoned any o his Right. 
For in all theſe ny other the Calla wy 


exerciſe the Rights of his Debtor, in 


order to preſerve his own w. | 


© res diſtracta fuerit fic, Niſs intra certum 
diem meliorem conditionem imveniſſer, fueritque tradi- 
ta, & fortè emptor, antequam melior conditio of- 
ferretur : hanc rem pignori dediſſet. us li- 
bro quinto Digeſtorum ait, finiri s fi melior 
conditio fuerit allata, quamquam ubi fic res diſtracta 
eſt, niſi emptori diſplicuiſſet, pignus finiri non pu- 
tet. J. 3. F. quib. mod. . Su (debitore) 
tali auxilio uti, vel ente v " abſente eo, credi- 
R l. pen. C. de non. num. per. 3 


1 Xl. Ir 


N 
. 


„ 15.2 Ike Debt who had bought a Houſe 
of hi- or Lands or a Moveable, r 


> 
1 2 
8 K 


bes of the terwards engaged it to a Creditor, has Creditor, happens to be annulled, or mt 7 

e- Hl a mind to diſſolve the Sale by Redhibi- that after the obtaining of this conſent, 49 | 

Lage tion, that is, by obliging the Seller to the Alienation is not accompliſhed z the ate hr. 4 
take back the Thing ſold, becauſe of Creditor, in that caſe, enters again to | 


ſome defect ih it, his Creditor may hin- 
der him, unleſs the Debtor provides for 
his Security, either by Fan him the 
Price which the Seller thall be ob 

to reſtore to him, or by letting him 
have the Thing ſold, if he is 4 to 
take it at the Price which they ſhall a- 


nt. | 
* $jdebitor eujus res pignori obligate erant, ſer- 
vum quem emerat redhibuerit, an t Servianæ 


Debtor 


ria. EK...* 
If che Sale, or other Alienation, made 14 7% 
by the Debtor, with the conſent of his Mortgage 


his Right. For it was only in favour 
of that Alienation that he renounced 
his Mortgage. And it would be the 
ſame 2 he had conſented that his 
ould deviſe to a Legatec the 
Houſes, or Lands, N to him, 
and that the ey ſhould be found to 
be null, or the ee ſhould renounce 
3. 1 T | . „ 
+ * Pelts quieritur, ſi forts venditio rei ſpec aliter 
obligate non valeat, an nocere hæc res creditori de- 


locus efle? Et is eſt ne deſinat, niſi ex volun- tort de 
3 beat, quod conſenſit; ut put, fi qua ratio juris 
— creditoris hoc faQtum eſt. /. 4. F b. med. „enditionem impedi , dicendum eſt pignus vale 


un. | 
| the firſt Article of the eleventh Seftion of the 


XII. 


12. The The Creditor who conſents to the 
Creditor Sale, Donation, or other Alienation 
ae ;, Which his Debtor makes of a Houſe, or 
ps oth Lands, that are en to him, or 
" bis Who ſuffers it, or ratifies it, has no 
Pledge, loſes longer any Mortgage upon the ſaid 
4 m_— Houſe, or Lands, unleſs he reſerves it 9. 
548% i * For he has conſented to an Alienation 


fy re- Which could not have been made to his 


ſerve it, One if he had not approved of it: 
an 


and his conſent would deceive the Pur- 
chaſer, if he might afterwards make uſe 
of his Right of Mortgage. 


® Creditor qui permittit rem venire pignus di- 
mittit. I. 158 2 reg. jur. Si conſenſit vendi- 
tioni creditor, liberatur hy potheca. I. 7. . quib. mod. 
pign. Si in venditione pignoris enſerit credi- 
tor, vel ut debitor hanc rem permutet, vel donet, 
vel in dotem det, dicendum erit pignus liberari: 
niſi ſalva cauſa pignoris ſui conſenſit vel venditio- 

ni vel cæteris. J. 4. F. 1. cod. Si probaveris te fun- 

dum mercatum, poſſeſſionemque ejus tibi traditam, 
ſciente & conſentiente ea quæ ſibi eum a venditore 
obligatum dicit, exceptione eam removebis: nam 
obligatio pignoris conſenſu & contrahitur, & diſ- 
ſolvitur. J. 2. C. de remiſ. pign. Sed & ſi non con- 
ceſſerat pignus venundari, ſi ratam habuit venditio- 
nem, idem erit probandum. d. I. 4. H. 1. in fine F. 


re. l. 4. S. ulr. F. quib. med. pign. Si voluntate cre- 
ditoris fundus alienatus eſt,  inverecunde applicari 
ſibi eum creditor deſiderat, fi tamen effectus tit ſe- 
cutus venditionis. Nam ſi non venierit, non eſt 
ſatis ad repellendum creditorem, quod voluit venire. 


J. 8. F. 6. c Venditionis autem lationem 
generaliter accipere debemus, ut & f bee 
miſit, valeat quod conceſſit quod ita intell \ an 


ut & ſi legatum repudiatum fuerit, con at pig- 


nus. 4. I. 8. f. 11. Voluntate creditoris pignus 


debitor vendidit, & poſtea placuit inter eum & 
emptorem, ut a venditione diſcederent, jus pigno- 
ris ſalvum erit creditori: nam ſicut debitori, ita & 
creditori priſtinum jus reſtituitur : neque omnimo- | 
dd creditor priſtinum jus remittit : ſed ita demùm, fi 
emptor rem retineat, nec reddat venditori. /.1 0. cod. 


We ought not to take for a conſent 15. n va: 


of the Creditor to the Alienation of his Manne we 


Pledge, the knowledge which he may © 2 # 
hive of ir, nor the eres which be On 
keeps after he knows it; as if he knows corſet i 
that his Debtor is about ſelling a Houſe % Ales 
which is mortgaged to him, and fays . 
nothing of it. But in order to deprive 

him of his Right, it is neceſſary that it 
appear by ſome Act, that he knows 


what is doing to his prejudice, and that 


he conſents to it. And a Creditor does 
not loſe his Mortgage by his conſent, 
except when it appears cvidently that 
his Intention is to reſign it, or that 


quib, mod. pign. „ „there be ground to charge him with diſ- 
. e this conſent, ſee the ffteenth Article of this honeſty, for not Links declared his 


XIII. 


13. File I a Creditor conſents that his Pledge 
Creditor be engaged to another, he reſigns to him 
conſents his Right . But this conſent ought to 
age be be ſuch as ſhall be explained in the fif- 
engaged to teenth Article. 


another. 
_ Paulus L » Sempronium antiquiorem 
creditorem conſentientem, cum debitor eandem rem 
tertio creditori obligaret, jus ſuum pignoris remi- 
ſiſſe videri. I. 12. F. quib. mod, pign. v. h. ,. | 


Right, when he was under an Obliga- 


tion to do it. Thus, for Example, if 
he who had mortgaged ſpecially a Houſe, 
or Lands, to a former Creditor for an 


Annuity, engages it in the ſame manner 


toa ſecond Creditor, for anotherAnnuity, 
declaring to him that the faid Hou: 
or Lands, were not mort to any 
body elſe, and that the firſt Creditor 
figned the Contract either as a Party, 
or as a Witneſs; he will have thereby 
1 | rendred 
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rendred himſelf an Accomplice to this 


ARS, 


plu fo 


of 


that 


tur conſenfir, 


reſe. vend. 


affuit. 
divitiont, amiſiſſe vi 
fideicommiſſum ipſo jure amiſſum non 
en 


af 


deicommiſſum alieno ſervo domum reliquit. Poſt 
mortem, filii ejus tidem qui hwredes, cum diviſe- 
rant hereditatem matris, 
In 
1 


(ip 


rhe Perfors, 


* % * * 


a Seio interfuifſe; & ſubſcripſiſle, 
yerat Seius, fundum nulli alii efſe obligatum. 
an aQtio aliqua in rem Niævio 


viſerunt etiam domum. 
ua divifione dominus ſervi fideicommiſlarii * 
an fideicommiſſi perſecutio- 

ſervum, eo quod interfuit 
tur? Modeſtinus ref 


it, 


Adewommilſi canſa boc 


i dedir. 


ia ſue certo rempore 
V ante expletum tempus creditor cum ſu- 


34. K 2, fl. de leg. 3. v. l. 


Caius Seius ob 
Lucio Titio pi 
eos factum 
tant 


8. F. de 


pecuniam mutuam fundum ſuum 


ſua ordinaret, teſtamento cavit, at alter ex 
ſuis haberet cm fund, & addidit quem de Lu- 


ca Nie mi, cm non emiſſet. Hoc teſtamentum 


inter cteros ſignavit, & Gaius Seius, qui fuit de- 


bitor. 


um aliqu 


quod deditor teſtamentum 
emiſſe pign 


1205 


uero, an ex 


hoc quod ſignavit preejudici- 


fabi fecerit ; cam nullum inſtrumentum 
venditionis proferatur, ſed folum 
tor certi temporis fructus caperet? Herennius Mo- 
deſtinus reſpondit. contractui pi 


ad. 
to 


* 


cum ut credi- 


is non obeſſe, 


icoris, in quo ſe 
us expreſſit, ſiguaſſe proponitur. 1. 39. 


111 
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Web dude; 


i: 
by 
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— or 
reacheng ne expreſs 
po pn — 10 
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TITLE I. 


Of the SEPARATION of 


the GOODS of the De- 
ceaſed, from thoſe of the 
Heir, or Executor, among 
their reſpectide Creditors. 


Ba Mort is, to ſecure to 
ditor the Eſtate of the Debtor, in- 
to what hands foever it paſſes. But 
when it paſſes only from the Debtor to 
his Heir, or Executor, the Creditor 

wache his Right, altho' he have no 
Mo becauſe the Heir, or Exe- 
cutor, ſucceeds to the Eſtate, only on 


condition that he acquit the Debts. 


Thus, all the Creditors of the deceaſed 


are, with regard to his Heir, or Exe- 
cutor, in the ſame condition in which 
they were, with reſpe&t to their Deb- 


torz every one of them retaining on 


the Eſtate of the deceaſed, either their 


Mo or their Privilege, or their 
ſimple it, ſuch as they had it in 
888 life-time. But this ch 


which makes the Eſtate of the Debtor 
to paſs to his Heir, or Executor, hav- 
ng this effect, that the Creditors of the 
ſaid Heir or Executor, will likewiſe 
have their Right on that Eſtate which 
he acquires by Inheritance, or gol 

75g on, 


have ſeen in the 1 The Swbjec = 
a2 | Title, that one of the uſes of Mar of 
{ = 


THY 


3 * 
hinder the confuſion of the 
of the deceaſed with thoſe of 
ir, or Executor that the Goods 
ir Debtor may be preſerved to 
arid may not go to the Creditors 
faid Heir, or tor. 

if the Creditors of the Heir, or 
Executor, are afraid, on their part, leſt 
the Heir, or Executor, who is their 
Debtor, engaging himſelf in an incum- 
bred Inheritance, or Sv ↄceſſion, his 


vj 
f 


771 


Goods ſhould to the Creditors of the 


S 


the Heir 
that of the deceaſed. 
_ 


wiſe, and did not allow the Separation 
of to the Creditors of the Heir, 
reaſon, that a 


ditors worſe, by entring into new En- 
Feen, to their prejudice*. But 
1s nicety has not been received into 


uſe with us; and it has been thought 
reaſonable, that the liberty which a 


Debtor may have to contract new Debts, 
altho? prejudice may ariſe from thence 
to his tors, ought not to be drawn 
to ſuch a conſequence. For if it is pers 
mitted to this to engage him - 
ſelf co new Creditors, by 8 
Succeſſion charged with Debts, his 
om kings uſe of ths Right. which 
u t 
they have on his Goods, to prevent 
their being ſubjected to the charges of 
that Succeſſion : and it is fully as equi- 
table to grant them this Separation, as 
It is to grant it againſt them, to the 


of the Succeſſion. 
Vol. I. 


Creditorꝭ of the deceaſed, for the Goods 


It is true, that in certain caſes the 


Roman Law did the Separation 
of Goods wo the Cee of the Heir 
or Executor z as it he accepted a bur- 
denſome Inheritance, or Succeſſion, in 
order to defraud his Creditors: and yet 
even in this cale it did not grant it caſi- 
ly. And this Separation had likewiſe 

in ſome other caſes, which it 
would be needlels to mention here“; 
but theſe Exceptions were not tuthct- 


ent to do juſtice to the Creditors of the 


Heir, or Executor, and our Uſage al- 


lows them this Separation without di- 
ed NET 


dp, Ln. $5. $09. f 


This remark concerning our Uſage 
in this matter, will ſerve as an adver- 
tiſement, that we are to extend to 
the Creditors of the Heir, or Executor, 
the Rules which thall be fet down in 
this Title, altho* mention be made on! 


of the Creditors of the decealed. 


1 ha 


ELQEN 


Of the nature and Ref of the 
ation. 


— — 


The CONTENTS: 
t. The caſe of this Separation. 


2. The Separation is independent on the 


; Arian... 
3. Legatees * the right of Separa+ 
tion. / 
4. Separation for a Debt that is condi- 
tional, ＋ which the tern is not 
yet come. | g 
5. If the Heir, or Executor, bas alrea- 


dy alienated the Goods of the de- 
ceaſed, there can be no Scher- 


-* od. 7 . 
6. The Engagement made by the Heir, or 


Executor, does not binder the He- 

paration. 

Separation takes place in 4 fe- 
cond and third Succeſion, and be- 

Fond that. 

8. If the Debtor ſucceeds to bis Surety, 

the Separation takes place. 

9. The Separation does not prejudice the 

Right againſt the Heir, or Exe- 


7. The 


cauror. 
10. Privileges do not hinder the Separa» 
e AT 
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868 The CIVI L LAW, Sc. Deen UL 


1 WT the Heirs, 2 folidum, vel portio 
+ MM 2 be may demand 


* 7275 ou 2 1. . 


by 2 ich is not 
— — 


ration, for their ſecurity 4. 2 
© Creditoribus qui ex die, vel ſub conditione de- 
bentur, & propter hoc nondum i 


* maratio permitti cre- ed, the Heir, or , had alienat- 4 - 
rr debitorem quis Sei- ed, 1 imention of defrauding 5a, . 
um babuir: hie deceſſit : hares ei extitit Titius: the Creditors, 5 the Succeſſion, ne, 


hic non eſt ſolvendo, patitur bonorum venditionem : yhether jo ki 10g or Immoveables, the Good: 
70 1 even the whole Succeſli . 
itors of the deceaſed 1 

jy] 


ri enim poteſt, ut Seius quidem ſolvendo fuerit, po- 
tueritque ſatis creditoribus ſuuis, vel ita ſemel, & fi 
wept pm tamen fatisfacere : admiſ- 


{int conſecuturi, quia ille non eſt ſolvends: aut mi- 
EEA Hie eft igitur 15 But this alienation, with 


bad N diſpoſe of 


to the Immoveables, — be 

3 ut ſeparatim prejudi the roller of. the, de- 
. ane Brgy F — ce to tors o | 

, parat. cine juriſdictionis tenor — 00 | who had Mortgages on them: 


itatiſque remedium edicto prætoris credito- 
ribus hæreditariis demonſtratum, ut quoties ſepara- 


We ny a _ gs, ip. 
1. 4. C. & bo. ant 
limired to the Creditor; 


Altho' this Rule Cem to 
r mel of the Heir, or Executor, are in 
s the fame Bih 9 


II. 

2. The . The right of this Separation i is inde- 
dent on the Mort and Bond nr 

| EET dnl fre For the bare po ere 6 1 the tenor ind 

wn er effeck of ther Debt gives them a Pre- 14 15 * 

g ference on the Eſtate of their Debtor, 
| before the Creditors of his Heir, or Ex- 
_— o whom the deceaſed * was un- 


ligation 10 


N 8 4 Nite, bus 


III. 


3. La- The Legatees of the deceaſed have 

tees have the ſame right to demand this 

_ the right tion, for they are Creditors to the Suc- 
Spare: ceſſion. But the Creditors of the de- 

ceaſed are preferr'd before them, be- 

cauſe he could not give Legacies to 

their prejudice e. | 


© Quoties harredis bona ſolvendo non ſunt, non 


1 6. The B. 
r * ed or mortgaged Movenbles or lmmove- gegner 


zquum eſt. Ita ut cm creditoribas flidum ac- ables, belonging to the een or 146 4 


nem impetra Et ita Severus & Antoninus te- Goods 3 
n 5. 3. F de feparar. as wh 
VII. 


— The . If the Goods of an Inheritance, or 

3 paſs from the Heir, or Ex- 
-en to his Heir, or Executor, and 
2 don him again 


to his Succeſſors, and 


ſo down to The Heirs, and — the Heir, or Executor. But the gout yay 
and ſucceſſwely, ſo that the firſt 1 Fab of this Heir, or Executor, 
* _— and the following ones, will be preferred before him, if their be 

are confounded er in the hands Credit be prior to his t to 

of the Heirs and Executors to whom the Inheritance, or 6+ -. 

| deſcend, the Creditors of each In- va 
heritance, or Succeſſion, will follow the 1 
. es eee it, . 
ſame, X 
Heir and Executor to the other, and a bes . fone, & — —— Ns 
may demand a Separation of them . R 
» Secundim hac videamus, fi primus ſecundum X. 

eee ee Tie tion may be demanded a- 10 Previle» 

impetrare ? & puter ſi quidem primi creditores gainſt all erſons ny have Priv leges, 10 4 2 

. and even againſt the Exchequer “. - unto 

r | ® Seq etiam adverſus fiſcum & municipes im- 
see., 1 petraretur ſeparatio. 1. 1 $. 4. f=. 
VIII. XI. N 

8. If th If a Debtor for whom another Fer- If among the Co-Heirs, or Co-Ex- 11. If ae 
Debtor ſuc-ſon was as Surety, happens to ecutors, there be one of them who —— 


ceeds code 65; fucered to him, 2 Nor may de- 

mand, againſt the tors of his 

rakes tot, the Separation of the Goods of the 

place. deceaſed, without a 14 oppoſition from 
the Creditors of the 
the Debtor, who —— to him as 
Heir, or Executor: for altho' the Ob- 
ligation of the deceaſed Surety be con- 
founded in the perſon of the Debtor 
who ſucceeds to him, yet the Creditor 


does not loſe the Security which he had 


on the Goods of the „ no more 
than that which he N retains on the 


: quam 
fit, nihilominns 


E 4 f 


or thoſe of 


ration av of Goods, &c. Tit. Se. E 267 


ratio non — eum in propolito ſub- 


The Creditor who having demanded 7+ *+- 
the Separation, has not been able ew 


_ payment out of the Goods of ;.L. :. 
retains ſtill his Right a= Right 5 


—— to the deceaſed, he may de- 
mand the 


ditors of the others, excepting only as he 
to the portion of his Debt, ng only a6 wo 4 


himſelf ought to bear”. ee. 


1 
tit, nec ab eo quicquam ita eſt: debi- 
tum à coharredi Rs a ibetur. Cam ultra 
cam portionem qua ſucceſſit, actio non confunda- 
tur, one eee ci dm fp ſe- 
paratione , nullum ei damnum patia- 
tur. I. 7. C. de bon, auth. jud. poſſ. : 


+34 


the Cre- 3 * 
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impetrabitur, pet 
cui ſidejuſſor fuerat 7 five ſolus fit bæredi- E. 
tarius creditor, ſive —ç Neque enim ratio ju- 1 
ttonem, | damno de- 0 
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1. If the 


confuſion 


handers the 


*. ; 


In what manner * - Fight of &. 
ed is extinguiſhed, or 928 


7 oh 


| t to 


Seen dr l 
| the Roman Law, which did not allo to be moſt prudent;- according” to the 


= 85 n= 


the on; after” five” Veurs ; for condition of the Things. 


this Preſcription i not in uſe with us 


The CONTENTS... 


2. Novation binders alſo the Separ di 


3. Difficulties which are 2 by the 


prudence of the J 
1 
ER . 


what not, the 


Separnion in ths cas 
will not take 


hinders the effect of ir. And it 


to be preſumed, that what does not a 
Ly: part of the Succeſſion, 


longs to the Heir, or Executor. O- th 
therwiſe the Creditors of a Plot or 


Executor, would be obliged rove 
the Right which he has to en ther would 


he Has in his ion; which: 
Large GY nor poſhble*. 


Preterea ſciendum eft, | poſteaquam 
dufte bo bonis haredis mixta ſunt, non bas jor imp 


trari {ep — nu. \Confls xi b e 
dia — vel — . 2 wes 
paratio. J. 1. 5. 15. 
| II. 


the * with the obligation of the 4 al 


Executor, he cannot demand the S 


ration of the Goods of the de 4. 
For he is no longer a Creditor to the 


deceaſed, but to the * or Execu- 
tor Þ . 


> Illud "EF eſt a Sake creditores poſſe 
impetrare ſeparationem, qui non novandi animo ab 
hærede ſtipulati ſunt. Czterum, fi eum hoc animo 


ſecuti ſunt, nh ward tionis commodum. J. 1, 
1 10. F de ſeparat. 15 


72 
1. If the 3 binders the Separa- 


to be confounded with thoſe pon 
ry of Executor, ſo as that it is not 
— 8 to diſti and to ſhew what. 
things are part of the' Succeſſſon, and 


my 
= erfons borrowy a 


hinders 4 vates his 1 . contents A hoe X 


© De his autem omnibus admittenda io fit, 


a OC OY 10. 1. 9.14. 
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TITLE W. 

f the SOLIDITY among 

tus or more DEBTORS, 
an among two or more 
CREDIT ORS. . 


=, Here are two 


: Beben of one and the. ſame. 
— One is, in the caſes where 
y all: of them rogerherowe che whole 
but ſo as that each of them owes 

only a portion of 1 El And the other, in 
the es here are all bound for 
the Sbele Debt, in 12 a ns 

— 1 them alone may eon 

the whole. 2. | 


| 0 manner, is When b elle 
Soeldity, ix gtving the Creditor a i, -o 


pre. to exact the whole Debt from 


| any one 
_ ? Hic er poterit rer 2 of the Debrors he pleaſes to chuſe. This 


A LE ann 


„ 0 Born un e 125 1155 
who lends only to den Ut gether, 
and on this' condition, of rheir 13 

bound every one for the' whole r 

or even by the nature of the Debt i 
ſelf, as if (everal Perſons: have commit- 
ted ſome Criene, ſome Offence, or cau- 


| a ſors Dungy tlio” a fault thar may 


1 pes all. 2 in this 
eeing bY is the deed of eve one 
of them by cauſed the 2 
they are them obliged in fürn a 
manner to repair it, Green of them 
OD Ms 


| By 3 * 
co or more Platons may Be Sud. 


2 _— bound for —— 

being acceſſory to the Crime, 
4 Offers or the having a ſhare in the 
n Sth 
Adee. for the whole". 


We ſhall ſpeak in this Title, only of 
the Solidity in Covenants, and the Rules 
concerning it, which ſhall be here ex- 
plained, may ſuffice for the other; ac- 

as they are capable of 


which may ariſe from Faults, 
which are not accompanied with any 
Crime or Offence b, and which are one 
of the matters chat come within the de- 
ſign of this Work, the fame ha vin 

deen treated of in the eighth Title o 
the ſecond Book. 


e the fifth Article of the firſt Sedfion Mae 
* 4 12 * ; 


 - - This Solidity is to be underſtood on- 
8 of what concerns the intereſt of the 


, and docs not hinder the Debt 


from being divided among the Debtors, 
Accor 
them ought to bear of it. 


As a may be due in the whole 


by every one of the Debtors to the 
Creditor, ſo likewiſe there may be an- 
other ſort of Solidiry, of a Debt due to 
many Creditors, whether by one Deb - 
tor alone, or by many, if the condition 
of the Debt be fuch, that as every one 
of the Debtors who is bound for the 
whole Debt, may be conſtrained alone 
to pay the hole, ſo every one of the 
_ Creditors among whom the Solidity is, 
may have alone, and by himſelf, the 
bg: to — — ge 2 —— 
the Debtor of it, wit 
coall © other Creditors 15 4. 10 


- > ht. 1 1 Arn r 


W 
Of Soledity among Detrors. 


The CONTENTS. 


2. beim Sorry, wnleſs it be n. 


efjed. 


REL 
N 3: The Solidity del not binder the divi- 


fon of the Dubs aer the Debt. 
ors. | 


of Solidity unn Oele, &c. Ilt. Set tt; 
4. In all forts of Obliga 


7. The Action againſt one of the 


a to it, and particularly to the 
gehe . Pa * 


„ 


be Par- 


ties may bind themſelves for the 
whole. 


. Wr who ave ob- 


be of them for the whole, 
6. Relief « of bim who pays * the others. 
Debrors, 
does nor make the Solidiry to teaſe. 


| 8. The ſonal exception which one of 


Debtors may have, does not 
— for the others. 


9. The Demaini of the Debt from ont 


of the Debtors, binders Preſcri; 
ton by the others. 1255 


al 
Tir; Solidity among Debtars, is . 


ery one of them to the 3 kor“) 
ther whole Debt *. 


/ rei fac fame, ban us wren 
Hoc eſt enim duorum reorum, ut 


1 22 II in po Ca. fit 772 it- 


Nl deirum, 

cum tint 2 re 1 — ejuſdem pecuniæ, à 
1 J. 2. C. cod. Promittentes ſinguli in ſo- 
RY $1, as See the third Ar- 


1 . 
- WH 
"8 „ 


389 


Defint- 


the E * which obliges "ko Sa 


The Obligation of two or more e Dcb⸗ 2. There is 


tors, Who promiſe one and the ſame REN 
things does not bind every one of them —_—_ 
= e whole, unle6 it be particularly 


creſted Þ in the Obligation, And 
905 btor will be bound only for his 
own ſhare of the Debt. And it would 
be the fame thing, if two or more Per- 
ſons were condemned by a Court of Juſ- 
tice, to pay one and the fame thing, and 
that the Sentence did not expreſſy bear, 


that each of them ſhould be liable 24 


the whole e. For in a doubt, Obligati- 


ons are to be i interpreted in fayour of 


thoſe who are bound 4. 
Cùm ita cautum ineaiterar, / tar aur to 1522 


Aan 7. dimus 
1 . e . 


beri. non fuerat ſingulos in ſolidum 
{ 2 7 O00 rei promittendi fierent. 
J. 11. m rei. apparebit em 
torem, conductoremve, pluribris en, vel 
3 xp in ſolidum intuirum perſo- 
nam. 
e mat Lr core { unf Gitentil in unam 
titatem condemnati ſunt, pro portione virili 


| — judicati convemiri. I. 43. F. de re palit. 


$i non finguli in fan. ſed iter tu & col- 

tuus una'& certa quantitate condemnati eſtis, 
nec additum eſt, ut 5 
— id alter ſuppleret: effectus ſententiæ pro vi- 


rilibus portionibus diſcretus eſt. Ideoque parens 
pro tua portione ſententiz, ob ceſſationem alterius 


ab alterutro ſervari non 


ex cauſa judicatt conveniti non potes. /. 1. C. ſi 


plures una ſem. cand. /. "run 
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5 K 
by 


„ 
or the others, only i 
caſe that ſitge of them fail Ib 


— 3 when _ of — 
e inſolvent, or that becau 
of their dee ade Grodir 2 
payment of their portions of the 
Hebs, the other. Debtors anſwer for 
83 eyery one bears _— 
e CIENCY, in proportion to his own 
Share. But if Fe Debtors who arc 
bound each of them for the whole 
Debt, renounce this benefit, which the 
Law gives them, -and which, is called 
the benefit of Diviſion, every one of 
them may be conſtrained alone to pay 
the whole Debt. For every one may re- 
nounce what the Law eſtabliſhes in hi 


4 
8 


fayour ©. And he who is forced to pa 


the whole Debt, will have his Remedy 


> ain the other Debtors; as ſhall, be 
wn in the ſixth Article, 


Si quis alterna fidejuſſione obligatos ſurnat ali- 
quos, fiquidem non adjecerit oportere & unum ho- 
rum in ſolidum teneri, omnes ex æquo conventio- 
nem ſuſtinere. Si verd aliquid etiam tale adjicia- 
tur, ſervari quidem pactum: non tamen mox ab 
2 mquemque — ſolidum exigi ae ſ@interim 

partem qui unuſquiſque obligatus ef 
Nov. 99. e. 1. Si Tres minus x a |, 
liqui videantur, . five omnes, five quidam, ſive in 
partem, five in ſolidum, five. abſentes forte- in illud 
reneri _ accipere ab aliis non potuit. Sic enim 
& illis ſervabitur ioni 


tinebit damnum actor. I 


5 Ser the twenty ſeventh Anale & the ſecond Keck Bio 


of the Rules of Law. 944 1 et | ot { 
1s is becauſe of this Right, which the Debtors, who are 
bound each of them for the whole Debt, have 10 demand 


the Obligation 10 be, divided, that it is wſwal to inſert 


who are bound, renounce this benefit of 
233 Debtors be able ro. pay, yet the Creditor 
emf 


| tive 
Druiſion is only for Civil 


21 
71 


amn 


„ that 
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— Altho” the Solidity renders the con- 5. The con- 


dition of the Parties who are bound 4 f 


5 them © bound forthe whole; yet arp Ei 
di — which render whole, 


more or leſs hard, with reſpect to lome, 2 K 
than to others. Thus, in the caſe 2 
.* bound ſolidly for D ſame 

ing, one may give particular Sccuri- 
— —ͤ— 
| or Surety. Thus, the Obliga- 
tion of one may be pure and ſimple, 
whilſt that of the other is conditional; 
or the term of Payment may be ſhorter 
for one, than for the other. But theſe 


differences are no hindrance why the 


Creditor may not ſue him who owes 
without a Condition, or whoſe Term is 
come, without waiting for the Condi- 
tion or Term of the others. 
Ex duobus reis promittendi alius in diem, vel 
ſub. conditione obligari poteſt, nee enim impedi- 
mento erit dies, aut conditio quominds ab co qui 


re obligatus eſt, petatur, L 7. F de dub. reis. 
C nl. fled 1 5 8 


autem teis conſtitutis, quin 
tberum fit ſtipulatori, vel ab utroque, vel ab altero 
dumtaxat ſidejuſſorem  accipere non dubito. J. 6. 
§. 1. ed. V. I. 9. F. 1. . 


1 Po RD 5 5: 

: 0 * * the l —_— obs 6. Relief of 
iged ſolidly - together, pays for the o- bim » 
en, he all 2 his Nac againſt _ _ 
them, for recoyering their Proportions, **"* 
and ſo much as every one of them ought 

to pay of the Portions of thoſe who 

prove 


5 


Of ibe Solidity of two or mere, & Tit.2. Se&.1. 391 


prove. inſolvent, but no more. For as 
. Debt is divided, with refpe& to 
the Creditor, ſo the Relief of him 
who pays for the others, is divided 
, ad i limited, with to 
each Debtor, to his Portion, e 
W for 


' Creditor prohiberi non poteſt exigere — 
cùm ſint EE ejuſdem pecuniz 
velit. Et ideo fi probaveris te conventum in 
Nun Gabel, Rector provincia adjuvare te ad- 
verſus cum, cum quo communiter —_— 
niam accepiſti non cunctabitur. I. 2. C. de dun revs. 


It h in this manner that this Relief ought to have its 
effet, if the Debtor who pays for the others, has 10 
„Irn 
cally one to another for their portrons, this is the 
effect of the benefit of Diviſion; and if the Relief were 6 
be always for the 8 ing ſued m 
an Aion ef „ might | 

of Rolf fr the whole, mi 


| —_— or difficult, to the Creditor z 
ſuch as a nz r eivil Death, and 
the other Obſtacles of the like nature, 
which might happen on the part of 
ſome of the Debtors, would not hinder 
the Effect of the Solidity, with regard 
to the others a. For thele Exceptions, 
and theſe dq not extinguiſh 
the Debt, and each Debtor owes the 
wing 4 pet Le of the s 
tors a perſo ception, hic 
ſhould extinguiſh the Debt, as to his 
Portion, this Exception would avail 
the others for that Portion. Thus, for 
Example, if one of the Debtors ſhould 
appcar to be in his own Right, a Cre- 
tor to their common Creditor, his 
Fellow-Debtors might demand of their 
common Creditor, a compenſation of 
the Portion of the Debt which would 
fall to the ſhare of their Fellow-Debtor, 


bo is Creditor to him. And as to the 


tion ale Delp whlah hs bimpif mar annd bo tay: 
5 VII. 
7. The Ac- If among ſeveral Debtors who are 


Les of ow * the whole 
Debt, the tor or payment 
2 from one of them whom ke Sos, 
make the without op others ; he retains 
Solidity 10 nevertheleſs the liberty of bringing his 
ceaſe. Action afterwards inſt the other 
Debtors, whether che firſt ro whom he 
addreſs'd himſelf, were ſolvent, or not!. 


! Hemque in duobus reis promittendi conſtitui- 
mus, ex unius rei electione prejudicium creditori 
adverſus alium fieri non concedentes. Sed remane- 
re & ipſi creditori actiones integras & perſanalcs, 
& hypothecarias, donec per omnia ei ſatisfaciat. 


rion againſt bound every 


one of the 


„ 
8. Ibe per- All the tions, which the Par- 
ſonal Ex- ties who are obliged may have againſt 


ception the Creditor, and which are not limit- 
which one 


of the Debt- ed to their Perſons, but which have re- 


= lation to the common Obligation, ſerve 
have, de: for the diſcharge of all the Parties ob- 
liged. Thus, Pr Example, if the Ob- 
ligation hath been contracted by force, 
if it is contrary to good manners, if it 
is null, if it is acquitted; theſe kind of 
Exceptions which relate to the Obliga- 
tion, are common to all the Parties who 
are bound by it. But the perſonal Ex- 
ceptions which ſome of the Parties ob- 
liged may have, ſuch as a Minority, the 
Interdiction of a Prodigal, or ſome 
change of Condition, which ſhould 
make the recovering of the Debt either 
| 8 


not ſerve 


for the o- 
thers. 


Overplus of what might ſtill be dye 
from their Creditor, to this their Fel- 
low-Debtor, they could not demand a 
compenſation of it, unleſs they had 
otherwiſe the Right of this their Fel- 
low-Debtor u. nn, 


In his qui cjuſlem iz exactionem habent 
in aba vl qui — niæ debitares ſunt 
quatenus ali ue profit vel noceat pacti exceptio, 
quaritur : au ty omnibus rex ys, 
rum obligationem diſſolutam eſſe ejus qui pa | 
batur — Iraque —_— conventio fide- 
juſſoribus proficiet. I. 21. C. lt. F. de pad. 

Perſonale pactum ad alium non pertinere. J. 25. 
$. cod. V. tot. Tit. C. de fidejeeſſ, min. Cum duo ean- 
dem pecuniam debent, fi unus capitis deminutione 
exemptus eſt obligatione alter non liberetur. Mul- 
tum enim 1 utrum res ipſu ſolvatur, an per- 
ſona liberetur; cum perſona liberatur, manente obli- 
gatione, alter durat obligatus. Et ideò, ſi aqua & 
igni interdictum eſt, alicujus fidejuſſor ab eo 

tus tenetur. J. Alt. F. de duob. reu. See the tenth 
Article of the firſt Section of Sureties, and the firſt, 
ſecond, third, fourth, andfifth Articles of the fifth 
Section of the ame Title. | 

Si duo rei promittendi ſocii non ſint, non pro- 


bet. I. 10. F. 


It ts in 


derit alteri quod page alteri reo pecuniam de- 
12 1 2 | 
this Article that we are to ander- 


ſenſe of 


If the Creditor of ſeveral Perſons 9. The de- 
who are indebted for one and the ſame —_— 
Debt 1 

f 


Thing, brings his Action * t any 

one 5 them, his Demand will preſerve ys 
his whole wo and will — 2 Pre- hinders Fre- 
ſcription, with reſpect to the other Deb -· 5 
tors o. 1 | 


Sies 
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1. Demand by e to th 


6 One of theſe Creditors cannot do any 
een to ed ors,” 


et wane gre — 5 
only_in_this thas_cvery one of. them 


II. 


2. How it This Solidity Freu on the Title 
# acquired: which b ay . and on that which 


is owing to ſeve- 
one of them 


when two Per- 
ſons lend a Sum of 1 or ſell a 


in the whole. . 
Houſe, or Lands, t N treat in 


ſuch a manner, as that the Payment 75 
be made to any one of the ts fingly 

and they will be Creditors each of Kok 
for the whole, either of the Mokey 
lent, or of the Price of the Sale. But 
if it were only ſaid, that a Debtor ſhould 


owe a Sum of Money to two On 


tors, without mentioning any thin 
the Solidity, in that caſe, eac — Log 
could demand no more than his own 
Portion b. 


d Cum tabulis eſſet comprehenſum, illum oo illum 
centum aureus ſlipularos, neque adjectum, ita ut duo 
rei flipulandi e 
videbantur. 


3 CIV L L LAW; Sr. Boox II 


2 n 


e 


When one of the Creditors of one 4. If be ls 
and the 9 may alone demand z 


2 totam rem in litem 
deducere: item unius acceptilatione perimi utriuſ- 
que obligationem. Ex quibus colligitur unum- 
quemque perinde fibi acquiſifle, ac ſi ſolus ſtipulatus 
eſſet. excepto eo, etiam facto ejus cum quo 


rit, cum id ſpec — eo magis cum eam 

tionem fimilem ſolutioni exiſtimemus. 
Alioquin, quid dicemus, fi unus delegaverit credi- 
tori ſuo communem debitorem, iſque ab eo ſtipu- 
latus fuerit, aut mulier fundum juſſerit doti promit- 
tere viro, vel nuptura ipſi, e 
Debitor ab utroque liberabitur. J. 3 1. f. 1. F. de 
Novat. See what Novation and are, in 


the Titles where they are expreſſly treated of, 
» Sole find ante, > 


V. 


If where ſeveral Perſons have one wa 5. The Pe. 
the ſame Ri 


ght, one of them bri 2 
his Action for the Debt, his Demand ,,; uſo to 


interrupts the Preſcription _ The others. 
other Creditors, 


b See the ninth Article of the fireing Seto wy 


| What is cited on it. 


VI. 
The uſe which one of the Creditors 6. one of 


may make of the Right to demand a- theſe Credi- 


tors cannot 


lone, and receive the whole Debt, Gans 7 
not hurt the others. And he ought to ju 


4 | ACCOUNT rhe orhers. 


makes over 
1 


Of Gaviions, diBbaeri as Tit. 4. 


account to them for the manner in which 
| he ſhall have uſed this Rights. 


of the nature of chit hind of I 
of a Sale, 8 


1 For they have not left ther 


* a 
r of thew can get peymens 


TIT EEE — 


E 
Of CAUTIONS, or SURE- 
—_— 


0 body is ignorant of the fre- 
2 of Cautions, or 
ies. Theſe two Names 
are given to thoſe who 


themſelves for others whoſe Obligation 


is not thought ſufficient, whether it be 


for Money, or for other Cauſes. Th 


are called Cautions, becauſe their Obi 


tion is a Security: They are called 
ureties, becauſe it is upon their Faith 


that thoſe to whom they them- 
ſelves rely. This is the original Signi- 
fication of theſe two words. 

The Obligation therefore of Cautions, 


or Sureties, is an Acceſſory to another 
Obligation. Thus we call the Perſon 
for whom the Surety binds himſelf, the 
principal Debtor. 

The = of Sureties extends to all 
manner o Engagements, compre- 
hends two forts of Suretiſhi Ole is 
concerning the Payment o a Sum of 
Money, or the performance of ſome o- 
ther ent; ſuch as the Under- 

of a Work, a Warranty, and 

| 22 of * ro. = aki ro ure the 
on to whom the m- 
bas that what 1s romie by Be — 2 — 
Debtor he 

er ſort of Surerihp ITY to the 
validity of the Obligation, in the caſes 
where it may be liable to be vacated, as 


if the Ir! Dee Joo a 3 
e np to 
be not to pay 


altho' able Ry Pay 
the Surety 4 
the Debt. 0 K the Minor's Obligation 
were not annulled, but to - mA ws 
the Obligation, in caſe the 
ſhould be relieved 50 5 and. to pay 
for him. 


* See the ſecond Article of the fifth Seflion. 
Suretiſhips may be divided into three 
torts. The is of thoſe that are 


_ chans ſometimes 


to whom * thing falls by 


no 


the ſai 


given willingly, and by mutual conſent; 


1 


. 


for all manner of Engagements, whether 
"Thus, nz by Covenant, or other- 
wile. 


for the price of 
a Leaſe, and for 
which ae contracted 
Thus Tutors and Guar- 
ive Security. 


other Obli 
by Covenants. 


The ſecond 
joined by ſome Law. Thus, by the Ro- 
man Law, Plaintiffs and Defendants 
were obliged to give Caution for ſeve- 
ral cauſes relating to Judicial Procced- 
_— Thus, in Fraxce, by an Edi& 
of the Month of January 1557, thoſe 


olution, 
A Caution to pay what 


are obliged 
ſhall be 20 
caſes, in ilch the Ordinances oblige 
to give Caution, which it would be to 
e to mention here. 


* F. Tit. inf. de ſatiſd. & F. hb. 2. Tir. 6. 8. 9. 


The third fort of Suretiſhips, is of 
thoſe which ate ordered by the Judge, 
whether he does it at the 1 * 7 
_-_ an offer of the parties, or ex 

hus, ſometimes a thing that is in 5 

pute is adjudged to one of the parties 

nll wh he giving Security to re- 
re it, if ke be {8 decreed: Thus, Bail 

is ordered to be given for the Ap 
of a Priſoner, who is ſet at 


on 


this condition : Thus, in ſettling the 
tors, it is 


rank of payment 2 
ordered that thoſe who ſhall receive 
Sums which may be liable to be demand- 


one gives Caution for a 


And there are other 


393 


Mts of e e- 


ed back, ſhall give Caution to pay them 


back 
Sums ſhall be found to be ** 
as in the caſe of a conditional Debt, 

has been remarked on the Rea 


in to prior Creditors, to whom 


Article of the third Section of Pawns 


and Mortgages. 


[4s to what the Roman Law directed in relation to | 


Caution being given — 2 ; and Sans 


England, Clarke's hs Prod Off ae. 2 
liz, Tir. 11. 13.] * | 


2 


K 


or. 


9 


Eee 


„ Wh 
ay ſelves for other perſons, 


ties. 


ere S * 4 rn 
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. 4 F to that 


. him- 
wn that the giving of the 
faid Cantion- be not ng 


ro 
manners. For there are - 
The nature 42 ers” * ments, in which it would not be c 
Guan, of Sureties, and the to give Security“. 


. manner in which it is contratfed. 


The CONTENTS. b 
1. N o Sureties. gs. 
Caution may be given for all manner III. 
1 Fee fo This uſe of Shy; all manner 3. may 
z- W/ may be given for a Natural 05. of ents, extends not only to given for 
ation. thoſe Which are made with the mutual 5 
4. Security for a Debt to be contrafied. conſent of the parties by Covenants, to 


5. The Surety can be bound for no mort 


than the Debtor. 


6. But he may be bound for leſs. 


7. Surety without the knowledge of the 
.-- Debtor. 

8. I Fn there is no giving of Secu- 
ri, no more than Warranty. 
9. Seu neſt and fair Engagements, in 
which it is not latyful to take Se- 
, curity. 
o. The Surety is not diſcharged by the 

Reſtitution of the 2 Dies 


7 The Minor ſaves bis Surety harmleſs, 


be is not relieved from bis Ob- 
ligation. | 


12. ne tving of _ and ricom- 
7 do not ind one a5 Sure- 


* 
t3 ties of . or Seewrity, ta- 
"ken in a Court of Juſtice. 
14. Heirs, or Executors, of Sureties. _ 
15. When a Surety is once received, he 
cannot afterwards be rejected. 


all manney 
of 3 


choſe of Tutor and Curnors, to thoſe. 


even of Sureties hemſelves; (for we 
may take for a Surety) and in 
general, to all other ſorts of Engage- 
ments, in which the Civil Laws give 
an an Action the 


ſon who is e and which os 
led, for this reaſon, Civil Obligations ©; 
But Caution may alſo be given for that 
ſort of Obligations, which are called 
barely Natural, of which we have { 

ken in the ninth Article of the = 
Section of Covenants. For in theſe 
ſorts of Ob 
natural 


Ugations, there is formed a 
becomes Surety for 41 whe 1 50 
urety for it makes in his 
n in the perſon of the prin- 
cipal Debtor it be uſele6. Thus, in 
the Cuſtoms where the Wiſe who is 
in the power of her Huſband cannot 
be bound any manner of way, if the 


Huſband. becomes Suret 
gation of his Wife, he 


16. "The Fureties for perſons that are ac- altho' the Obli * of * Wike re re- 
ceoountable, are not bound for the mans always 
penalties to which they may be lia- . pꝛræteren Ah tad ile en aunt 
_ ble. obligationi poſſe, fivere, five verbis, five conſenſu. 
Poo es eo etiam qui jure honoratio eſt, 
I. e a0ciÞi, ſciendum eſt. L 8. 6. 1 


eee 
and who 
anſwer in their names for the ſecurity 


A tutare, qui reftatnento darus oft, f hoert $- 
dcjuſfor datus, tenetur, 4. 1.9. 5. 4. . we fidejwſſ. 


Pro ſſore accipi gequs quam 
dubiuth eſt. 4. 4. g. F. alt. 


8E 5p ag 1 


of ſome ement, ſuch as a Loan, a This $ has they # Court 
Wee , . . 
, or wnllettnkes rhat the faſt i 


* Aut nomine quiſque obligatur, aut 
alieno. . alieno nomine obligatur, ge 
juſſor vocatur. Et plerumque ab co quem 
prio nomine obligamus alios accipimus qui 
obligatione teneantur: curamus, ut . in 
obligationem deduximus, tutius nobis debeatur. 1, 1. 


$. 8. F. de oblig. & att, des the following Article. 


* eie There is no honeſt and lawful En- 


gagement, to eb we may not add 


. . 


ac ties aliqua obli- 
| op Jo be hg 4 16. f. 3. 
WY Aaej. ** nee illud quidem intereſt utrum cri- 
s, an natural fit cblig Be cui adi ioitur fidejuſ- 
of . quidetn, ut pro ſervo quequeobligetur. 

gb the now brick L the fifth ths 7 g 


rn A 


We may give Security not 0 6 
a preſcat Dee, 0 — EEE « — 
| | | — 


| Of Caurioxs, of SuRRTIES. * it. 4. Sect. 1. 395 


has been already but alſo for the Debt be pure and ſimplei. Th 
n he may take « e bee than thas 0! 
who foreſces 'a Buſineſs for which he the principal Obligation!, or a place 
may ſtand in need of Money, gives be- more convenient tor paynient®. And 
fore-hand the ſecurity of a Surety, to in a word, he may ſoften his condition 
the perſon who is to him the Mo- all the ways they can agree on. 
ney the ſaid Surety obliging himſelf 4 8 
| hand for the Money that is to be rei redhd accipi WN Fe — 
lent. And this might Dapper if, for At ex diverſo ut minus t obligari poſſunt 
| Example, he who is to be urety ſhould Itaque ſi reus deoem aureos promiſerit. fidejuſlor 
r the © Pynque recs vbligaur. $.g. inf. cad, = | 
Money is actually paid to rhe Borrower, qitione eie poet d. 9 7 l. 6.8. 1.F. 3 : 
or in other caſes, and for other cauſes, 


Non ſolum autem in quantitate, ſel etiam in 
as for the Warranty of a Sale, or ſome tempore minus aut plus intelligitur. Plus eſt enini 
8 s fum à W 7 i fidejuſſorem, 8 Sei certo loco dari promiſit — du- 


ad » fide- 

| 5 wy 7 77 er interrogavero, & fidejuſſorem adjectione loci 

3 obligatur. 4. 6 RY . a 7 e Ale deuter. . . Is 
nt T. faijaſ. VII 


eee 
i ' 1 5 
cars Fury olga, e e r gan become Surety without an Ze. 
Ki keg a Jeis farre, guns prcumd Order from the perſon for whom he | wedge 
pads ary ng dare sf Et fidejuſſo- binds himſelf, and even without his ls. 
res accepero: deinde Titio izpids credidero: nem- knowledge. For on the part of the do. 
Seius in omnes fummas obligatus eſt, & per hoc Cxeditor, it is juſt that he be at libert 
— quo. . ; Pg pt _ to take his . independently of 
* = "MO the will of his Debtor: and as to the 
1 65 oY Surety himſelf, he may do this good of- 
5.TheSwe- Of what nature ſocyer the principal fice to his abſent Friend, in the fame 
77 can be Obligation be, the Engagement of the manner as one may take care of the aſ- 
5 OY ou ne be harder he of fairs of an abſent perſons. 
than the the princi tor. For his Obligation is « pigejubere pro alio poteſt quiſque, etiamſi pro- 
| — — 3 an Acceſſory to the others; and if 1 — 5 4. Nef Fidejulſorl 
| he ſhould oblige himſelf to any thing fee ef of ti, 6 pro abſente fide- 
more, or to conditions that are niore Jer. „ 19. 5:1: f. mane. | 
burdenſome, he would be Surety only 3 for. tug _—_ 
for what is contained in the princi 114d 
Obligation. And the Obligation tor VIII. 


the overplus will not be reckoned a In the matter of Crimes and Offences; 8. . 
part of the Suretiſhip, but his own pro- thoſe who commit them by order of o- Oe, 


per Debt, if by the circumſtances the ther perſons; or who make themſelves © 


— qu for the overplus ought to Accomplices of them; cannot take Se- of 
iu . 


_ curity, nor Warranty, for being ſaved more than 
8 ud 3 eſt in univerſis qui aliis harmleſs from the events which may Wi arranty. 
obligantur, quod fi fuerint in duriorem cauſam ad- follow thereupon z nor for aſſuring to 
hibiti, placuit eos omninò non obligari. 1.8. f. 3. themſelves the profits which may ariſe 
F. —— * bean 1 from thence. For - Obligation of 
| 1 INN ſuch a Surety, and of ſuch a Warranty 
E lle would be another Crime. But he who 
Fidejuſſores ita obligati non ſunt, ut plus debeant has committed a Crime, or an Offence, 
quimm det is 5 s Rho or an — give Security for the Civil Intereſt, 
* acceſſione poteſt eie, quim in principali ar ** me Gerd = and oo pecu- 
re. F. 5. inſt. cod. N ulcts, Which he may have incur- 
See the laſt Text quoted on the following Article. red by his Offence. For it is juſt, and 
| | for the publick Good, that they ſhould 
VI. be acquitted v. 


Sed & ſi ex delicto 87 8 7 Ny” my ta· 
1 Fe mus teneri fidejuſſorem. J. 8. F. 5. F. de fidejuſſ. 
Thus, he may oblige himſelf only for a Id quod vulgò dictum eſt, maleficiornm fidejuſerer 
part of the Debt, or of ſome other En- accipi non poſſe, non fic wage debet, ut in pœnam 
gagement h. Thus, he ma oblige him- furti is cui furtum factum eſt, fidejuſſorem accipe- 


eG 5 re non poſſit. Nam poenas ob maleficia ſolvi magna 
el only upon ſome condition, altho' tio fuer. Sed ita potids, ut qui cum alio cum 
Vo. . | Eee a* quo 


6. Bur be- The Obligation of the Surety may be 


be | . — 
* 4 " leſs than that of the principal Debtor. 


ie. 
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cheat him: br for an Umpire to 
ve Security that he will pronounce 


Sentence in the matter referred to him, 
or judge uprightly. | Thus, in a cafe of 


another nature, one ought not to take 
Security for the reſtitution of a Dowry, 
neither from the Huſband, nor from o- 
ther perſons Who are to receive it for his 
uſe; ſuch « his Father, or his Guardi- 
an. For the Dowry being an Acceſſory 
to the Engagement of the — I 
n_ be mnt the ſtrict Union 
EI Ge gfe 
With whom y n, to 
demand any ſu 2 And it 
would be a ſeed of diſcord in Families, 
which ought to be united by Marriages. 
But the Father and Mother of the Nl 
band may oblige ' themſelves for their 
Son, to make reſtitution of the Dowry. 


For the Obligation; of their Goods, is 


the ſame with that of the Son, who is 
to inherit them. And it is uſual, that 
he who marries has no other Eſtate be- 
fides what his Parents give him, either 
at the time of the Marriage, or at their 

th z which makes their Obligation 

the Security of the Dowry to be juſt 


1 Sive ex jure, five ex conſuctudine len proficiſ 


citur, ut vir uxori fidejuſſorem, ſervandæ dotis 
exhibeat, tamen jubemus eam aboleri. J. 1. C. de 

i definitione conſtitutionem priſtinam am- 
pliantes ſancimus, nullam eſſe ſatiſdationem, vel 
mandatum pro dote 


ch puts the Wife 
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Ald? te geg; 
only an Acceſſory to that 
Cif „ yea — 
himſelf r a perſon 
himſelf relieved from his 
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of the principal Debtor: and the Obli- 

tion ſubſiſts in his perſon; unleſs the 

eſtitution were grounded upon ſore 
fraud, or other vice which ſhould have 
the effect to annul the right of the 
Creditor. But the bare Reſtitution of 
the pinot Debtor, is ati Event which 
the Creditor did forcſec and guard a- 


gainft, dy ſecuring his Debt by the ad- 
itional Obi tion of a "<ul 2 on 


_—_ could not be ignorant of this 
* | 


nce of his Engagement 
decreto A erati a 9 aaxilio juvatur, 
mg ator 


Rei autem cohrerites. ext etiam fidejuſ- 


quis fidejuſſerit, aut pro minore vigintiquinque an- 
nis circumſcripto. 


Quod fi deceptus fit in re, 
tunc nec ipſe ante habet auxilium, quam reſtitutus 
OT fdejuſſori danda elt exceptio. J. 7. in f. 
. de except. 3 EEO ; 

We muſt obſerve from this laſt Law, the difference 

which the Romans Har Ty wed ray" er Money 
75 : 

— l 4 


borrowed by a Son who was under his Fat 
dition, and the Surety of a Minor. The Surety 
Son Living under the Paternal Authority was not obliged, 
no more than the Son himſelf, becauſe of the vice + 
Obligation which was probi ited by Law. 1. 9. C 3. ff 

nat. Maced. But the Surery for a Minor WAS not 
diſcharged with him, if the Minor was deceived only in 


the thing, and not thro' any fraud uſed by the Creditor ; 


as for example, if the Miner having borrowed Money, he 
had not laid it out to any profitable uſe. For in this 


caſe the Obligation is annulled only became of the Mine- 


Keatis tantutainods urls, J. 1.5. Col 


„ and not on account of any vice in the Obligation. 
| b Jay. 


See the firſt, ſecond, third, fourch and fifth Articles 
of the fifth — of this Title, and the 7 
the firſt Section of. the Solidity among two or more, KC. 
As to the-Obligation of a Son ſubjed# to the Paternal 

. | NG Aurbority, 


| tion of 
tion, ſuch as a Minor, or a Prodigal principal 
who is interdicted, is "fot Aiſcharged 2% 
from his Suretiſhip by the. Reſtitution 


* 
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| Athority, — 
er tag 1 ied 
The Suret for a Minor has his Aa. 
eli { him to fave him 
harmleſs, if rhe Obligation has been 
* rofitab to the Minor. Bur if it has 
| to him, and he, 


* 


he may 1 be relieved from his 
Obligaion to OY" his 8 


XII. 


; of Sureties conſiſts 
tig of in a this, that they oblige themſelves in 
their own names, to be anſwerable for 
N the effect of the Obligation for which 
do not bind i become Sureties. But thoſe who 


on Wi o is to 


8 
ureties; unleſs there were on their part 


ome fraud, or other circumſtances, 
which ought to make n Guarantees 


of the event:. 
t See the la Article of the firſt Sefion of Proxies, 
Mandates, &c. | 


XIII. 


rity, he accepts, or rejects, as he thinks 


ureties, and he ſettles his Security in 
755 manner as he and his — 


But when Caution, or Security, 


is taken in a Court oſ Juſtice, it is the 
Office of the] to receive or reject 
it, according as the perſon who offers 
the Security, and the Surety himſelf, 
can ſhew that the Security is ſufficient 
which d on three qualities that 
are to be conſidered in Sureties, accord- 
ing to the Engagements for which they 
are to be anſwerable z the ſolven pA 
the Perſons, the facility of ſuing 5 
at og and the validity of ek En- 
Thus, the want of an E- 
far, the edi gnity of the Perſons, and the 


ws? which make the ſuing 


them at Law difficult, and their incapa- 
of being bound, are cauſes for re- 


the Cautions, or Sureties, that 
chef in a Court of Juſtice". 8 


Of Cavrions, or Suxr IW. EY Se. 1. 


been relieved from 


When a private perſon receives Secu- 
Ege thoſe who are offered to him as 


397 


mY dees here e 
cor Ham e etia 


m 
fariſd. cog. Si 
1742 


hes wo Pigintitas libro tertio 

— — ipſit, meritò 
. Sed fi alias 
caveri non poſit, — &, non uſurum 
— G conveniatur. J. 7. ed. 


iſit, ira demùm impleſſe ſtl- 
N ionis videtur, fi eum dederit ac- 


EIS JO ee & conventri, l. 3. 


Althe' ſome of theſe Texts do not relate re all m 


Suretie:, yet we 25 
Ae 


XIV. 


The Engagements of Suretics wy to 14. Hes 
their Heim *, or Executor, excepting » Ex- 
ſuch as affect the perſon of the Surety, \ had 
ſuch as Impriſonment, or the like, — 
the r was ſuch that the Sure- 
ty was bound to deliver himſelf up pri- 

ner. For he had power to bind his 
own perſon, but not the perſon of his 


Heir, or Executor. And as the Heirs, 
or Executors of Sureties enter into their 


222 ſo they have likewiſe the 
ſame efits which the Laws grant to 
the Suretics themſelves). 


a * 1 & ipſe tur, & haredem obli- 
Iv 7 1 ay rei eke 5. x. 
ef 


7 few 0 ita haredibus quoque co- 
rum ſuccurrendum. J. 27. C. 3. cod, 

See what theſe benefits are, Sets. 2. Art. 1. and 6. 
Seck. 4. Art. 1. See the Remark en the faſt Article of 
the fourth Section, 


XV. 
He who has accepted of a Surety, 1. 1e 
having once declared his approbation Bre is 
him, cannot afterwards demand another; ce recciv- 


even althoꝰ the ſaid Surety ſhould prove 2, ee 
inſovent. * 


war 
+ Plans fi non idoneum fidejuſſorem dederit, magis Pete 


eſt ut ſatiſdatum fir: quia qui admiſit eum fideu- 


bentem, idoneum eſſe comprobavit, . 3. mf. F. de 
* „ 


The Sureties for Officers, and other 16. The 


perſons imployed in the Receipt of the Se fo 
publick Money, are not e for perſon : 


the Pecuniary Auldts, to which the ſaid © 
perſons may be liable, on account of, — | 


their miſdemeanor *. bound for 
the Penal- 
Fidejuſſores Magiſtratuum in pcenam vel mul- zie to which 
tam quam non n non debere conveniri ;hey may be 


decrevit. J. 68. F. de fidejnſſ. Fidejuſſores Magi - liable. 
ſtratuum in his quæ ad reſp cx adminiſtrationem 


pertinent teneri, non in his quæ ob culpam, vel 
delictum eis pœenæ nomine irrogentur, tam mihi 
quim Divo Severo patri meo placuit. /. lt. C. de 
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HE Obligation of the $ 


Deb. conditional, not to 
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4 Be -Sorery comes ibe-fard till after 


the diſcuſſion of the principal Debt. 
2. Exception as to Judicial Sureties. 


3. Another Exception, when the Debtor 
it abſent, has no vifible E- 
1 


4. The diſcuſſion does not extend to Goods 
'_ — alienated by the Debtor. 

1. The Surety cannot oblige the Creditor 

to fue the Debtor. 

6. In what manner ſeveral Sureties are 

I 

* wation of one of the Sure- 

{4 ties is — the others anſwer 

por his portion. 1 
8. What ave the Exceptions of the Debtor, 


. * that are common to the Surety. 

9. The Enga of the Surety follows 

% a oy 
1 


urety be- 


fy canner ing only acceſſory to, and coming 
ſued rl in aid of that of the principal Debror, 


what he ſhall fail to 


of Land for latisfy 1 

acquir, the ſaid Obligation is as it were 
ve its effect, ex- 
cept in the caſe where the Debtor is 
not able to pay. Thus, the Surety can- 
not be ſued, till after the Creditor has 
uſed all neceſſary diligence for the diſcuſ- 
ſion of the principal Debtor, and has 
not been able to recover payment 


* Qui alios pro debitore obligat, hoc maxime 
proſpicit, ut cum facultatibus lapſus fuerit debitor, 
1 al 1 mort pro co obligavit ſuum conſequi. 
.ualt. mſt. de replic. | | 
Si quis igitur crediderit. & fidejuſſorem, aut 
mandatorem, aut ſponſorem acceperit, is non pri- 
mum. adverſus mandatorem, aut fidejuſſorem, aut 
ſponſorem accedat : neque negli itoris inter- 
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Seftion,” and the firſt. 


where · 
requires it ſhould be ſo; bur alſo be- 
cauſe of the nature of the Debts in 
which this Security may be found to be 


of 


neceſſary. For they are ſuch, that ane 
ought not to allow in them the delay 
of & diſcuſſion. Thus, for Example, if 
purſuant to an Order of Juſtice for the 
payment of Creditors, one of them re- 
cerves a Sur of Money, on condition 
that he give Security to reſtore it to o- 
ther ns to whom the faid Money 
ought to $0, in a certain caſe, as that 
of the birth of a Child, who is called 


to a Subſtitution, or other the like caſe ; 


the giving of this Security is ordained 
only to the end that the ſaid Money may 
be immediately repaid, if the caſe does 
hap and that it be delivered to the 

on who ought to have it, in the 
ame manner as if the Money had re- 
mained in the hands of the Receiver of 
all Monies depoſited in Court, which 
ought to be delivered up without delay. 
And we ſhall ſee in the other cafes of 
Judicial Sureties, a like Equity for not 
— in them the benefit of diſcuſ- 
ion. | 


In ſtipulatione judicatum ſolvi, poſt rem judi- 
catam ſtatim dies cedit: ſed exactio in tempus reo 
principali indultum differtur. I. 1. . jud. ſalv. V. 
mſt, de ſatiſd. & J. ult. F. 1. C. de uſur. re jud. 


III. 


If the principal Debtor is abſent, or 3. Auer 
has not a viſible Eſtate, fo that no Ac- Exception. 
tion can be brought againſt him, nor ww 
he made to pay, the Surety may be * ny 
ſued ; unleſs he obtains a delay from the 4, ,, 


has no viſi- 


Court, in order to find out ſome Effects bie Efate. 


ceſſoribus moleſtus fit: ſed veniat primùm ad eum 
ui aurum accepit, debitumque contraxit, & ſi qui- 
inde receperit, ab aliis abſtineat. Quid enim 

ei in extraneis erit 2 debitore completo? ſi vero non 
valuerit a debitore recipere aut in partem, aut in 
totum, ſecundum quod ab co non potuerit reci- 
pere, ſecundum hoc ad fidejuſſorem, aut ſponſorem, 
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aut mandatorem veniat: & ab illo quod reliquum 
eſt ſumat. Nov. 4. c. 1 In id quod defuiſſet fide- 
juſſores conveniendos. J. 68. H. 1. in f. F. de 


fide- 
To V. J. 13. in f. l. 55. in f. eod. I. 116. . de verb. 
K- | 


* Beſides this benefit of Diſcuſſion which is explained in 
this avticle, there are two others which Sureties have. 
1 i 1 


belonging to the Debtor, or to make 
him pay the Debt; after which delay 
if the Creditor is not ſatisfied, he may 
compel the Surety to pay the Debt e. 


© $i vero interceſſor, aut mandator, aut qui ſpon- 
ſioni ſe ſubjecerit, adſit: principalem vero abeſſe 
| contiger it, 


. 


contigerit, acerbum. eſt, ereditorem mittere aliò. 


det enen en en dicere {ponlori ing him after the Account was ſtated, 


volenti pri deducere, quate- 
_ ille wr — j 2 2 ink in 
ultimum ſubſidium ſervetur. Nov. 4. c. 1. 
IV. 
The diſcuſſion which the Creditor is 
ped to make of the Goods of the 
bror, before he ſues the Surety, docs 
exrend to ＋ kr —_ ich = 
gage, and which have 
m the hands of the Debtor 42 
chaſers and third Poſſeſſors; but only to 
the Goods which the Debtor has actu- 
ally in his poſſefſhon. And the Creditor 
cannot ſue the third poſſeſſors, till he 
has firſt diſcuſſed the Goods of the 
Debtor, and likewiſe proſecuted his 
Perfonal Action 94 the Surety. But 
he cannot exerciſe the Mortgage which 
he has upon the Eſtate of the Surety, 
except in the caſe where he cannot re- 


cover payment out of what is in the 
hands of the third Poſſeſſor d. 


* Sed neque ad res debitorum, quæ ab aliis deti- 
nentur, veniat priùs antequam tranſeat viam ſuper 
ſonalibus contra mandatores, & fidejuſſores, & 
ponſores. Sicque ad res veniens principalis debi- 
toris, five ab alio detineantur, & detinentes eas con- 
veniens, ſi neque inde habuerit ſatisfactionem tunc 
veniat adverſus res fidejuflorum, & mandatorum 
& ſponſarum. Nov. 4. c. 2. | 
By the Crfloms of ſame Provinces in France, this Diſ- 
cuſſron is obſerved ; in other Cuſtoms the third P 
4 may be ſued without this previous ſs. Sce 
ſixth Article of the third Section of Mortgages, 
and the Remerk- which is there made upon it. 


. 
- 5:TheSwres Altho' it be the intereſt of the Sure- 
Ange that the Creditor ſhould recover 
Se i Payment from the Debtor, yet he can- 
ſue the not oblige the Creditor to fue him for 
Debror. it. For the Creditor may defer the diſ- 
cuſſion of the principal Debtor, with- 
out loſing the Security which he has 
taken, by having another perſon bound 
for the Debt*. But if a Minor, whoſe 
Guardian had grven Security for his Ad- 
miniſtration, being come of age, and 
finding his Guardian indebted to him, 
and at that time able to pay him, ſhould 
neglect to ſue him, and that in the mean 
while the Guardian ſhould become in- 
ſolvent, his Surety ought not in this 
_ caſe to 1 7 condemned to the Mi- 
nor l. For the Engagement of this 
Surety was only to anſwer for the Guar- 
dian's Adminiſtration, and for his being 
able to pay, after the expiration of the 
Guardianſhip, whatever he ſhould chance 
to be indebted to the Minor. Thus, 


the Surety having ſatisfied his Engage- 


5 K L * 0 
N % i , 1 
* 4 1 _ I 5 ' * 


ment, ſince the Guardian was ſolvent 
after the expiration of the Guardianſhip, 
the negligence of the Minor in not ſu- 


might be imputed to him, according to 
he circumftances. FR 


* Sifhlcjulſor ceditori denunciarerit, ut debito- | 


rem ad ſolvendam pecuniam compelicret, vel pig- 
nus diſtraheret, iſque oeſſaverit: an poſſit —y 


dejuffor doli mali exceptione ſummovere? Reſpon- 
dit non . TL. 6a. ff. 4 fidej 

See the third Article of the th Seffion, as to the 
A 


Si fidejuſſores in id | funt quod 4 cxratore 


fervari non poſt, & poſt legitimam water tam ab 


ipſo curatore, quam ab haredibus cus ſolidum ſer- 
vari potuit, & ceſſante eo qui pupillus fuit, fo!- 
vendo eſſe defierit, non temere utilem in fidejuſſo- 
res actionem competere. J. 41. . de fidejof. 


VI. 


399 


If ſeveral perſons become Sureties for 6. H 
one and the ſame thi every one of mamer /e- 


them is anſwerable for the whole. For “ 
every one of them engages for the , 


whole Debt, or other Engagement, and 
to make up what the principal Debtor 
{hall not be able to pay hus, their 
Obligation naturally binds every one of 
them for the whole Debt, after the diſ- 
cuſſion of the principal Debtor. But 
their Obligation is divided in the ſame 
manner, and for the ſame reaſon, as that 
of principal Debtors, Who are jointly 
bound cach of them for the whole 
Debt. Thus, when the Sureties are 
ſolvent, the Creditor can demand from 
each of them only his ſhare of the Debt. 


But the portions of thoſe who are in- 
ſolvent are thrown upon the others, - 


and every one bears his part thereof up- 


on the foot of his own portion of the 
whole Debt s. 


8 Si plures ſint ſidejuſſores, quot quot erunt numero 
ſinguli in ſolidum tenentur. Itaque liberum eſt 
ereditori à quo velit ſolidum petere. Sed ex epiſto- 
la Divi Hadriani compellitur creditor à ſingulis, qui 
modo ſolvendo ſunt litis conteſtatæ tempore partes 
petere. Ideòque fi quis ex fidejuſſoribus eo tem- 
pore ſolvendo non ſit, hoc cæteros onerat. G. 4. lauft. 


de fidejuſſ. Inter fidejuflores non ipfo jure divi- 


ditur obligatio ex epiſtala Divi Hadriani: & ided 
fi quis eorum ante exactam 4 ſe partem fine hare- 
de deceſſcrit, vel ad inopiam pervenerit, pars ejus 
ad cxterorum onus reſpicit. J. 26. F. cad. Ut au- 
tem is qui cum altero fidejuſſit non ſolus conveni- 
atur, ſed dividatur actio inter eos qui ſolvendo ſunt, 
ante condemnationem ex ordine poſtulari ſolet. 
l. 10. F. 1. C. d. See the firſt Article of the 


fourth Section. 


This Right which Sureties have to divide their Obli- 
gations, is called the benefit of Diviſion. See 2% third 
Article of the firft Section of the Solidity, &c. the firſt 
Article of this Seftion, and the firſt Article of the fourth 
Section, with the Remarks an thoſs Articles, whore is 
appears that thoſe who have this benefit may renounce 
is. ; 


are 
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7. If th 
e 


ting his Obligation z as if it was a 
was, Minor, or a married Woman who had 
2 „ 

not 

ede gare 9 will be 


tion of this Surety who is e N 


i Titius & Seis pro Mavio „ fub- 
deer, muliere beg in folidum _ Titium 
actionem. Cum potuerit, aut ignorare non 
debuerit, muliercm fruſtra intercodere. £48. 1 


VII. 


All the defences which the Debtor 
againſt the Creditor, are common 

wn gs Sureties. As if the Obligation, 
Ry or a part of it, happens to be acquitted, 
2 if it is preſcri if the Debt was rc- 
the Sure. ferred to 1 Debtor's Oath, and he had 
ſworn, either that he never owed any 
thing, or that he had ge pr itz or if he 

has other Exceptions of the like nature. 

For the Surety 1s oy anſwerable for 
what ſhall be legally due: And what- 
 eyer annuls or diminiſhes the Obligation 

of the Debtor, annuls or diminiſhes the 
Obligation of the Surety, which is an 
Acceſſory to the other: Thus, he may 
make uſe of theſe defences, altho' the 
principal Debtor ſhould decline to uſe 
them himſelf i. But if the defences of 
the principal Debtor are only drawn 
from his own perſon; as if he may ob- 


8. What 
2 


tain relief becauſe he was a Minor 
when he contracted the Obligation; if 


he cannot be ſued becauſe he has made 
over all his Effects to his Creditors, or 
becauſe they have been confiſcated; 

_ theſe ſorts of Exceptions will not avail 
the Surety: For it was to guard againſt 
them that the Creditor got the Sey 

to be bound), 


Ex perſonarei, & quidem invito reo. exceptio 
& cætera rei e cæteriſque ac- 
ceſſionibus competere e 32. F fal- 
Juſſ. l. 19. F. de exception. 
| 3 five exceptiones ad interceſſores ex- 
ibus reus principalis, integro manente ſta- 
tu, . J. 11. C. de except RE 
replicat. Si reus juravit, 
Por rats — — 


6 „ and che e ae of the d 


ection. 

Sane quædam exceptiones non ſolent (fidejuſ- 
ſoribus) — Ecce enim debitor f bo- 
nis ſuis ceſſerit, & cum eo creditor experiatur, de- 
fenditur per exceptionem, fi bonis ceſſerit: ſed hæc 
exceptio fidejuſſoribus non datur.. Ideò ſcilicet quia 
qui alios pro debitore obligat, hoc maximè proſpi- 
cit, ut cum facultatibus lapſus fuerit debitor, poſ- 
fit ab iis quos pro eo obligavit, ſuum conſequi. d. 
$. 4+ * ae replic. Si Lyſias —— 


to have ſuſſicient reaſons 1 2 


werable for the por- 


ſides that he ought to 


ont ont ont 
IX. 


The Engagement of the Suret is not 
Ns way R e Gees 
whom he obliges himſelf, but his 


| principal Debtor, and paſſes with it to rim 


the perſons who ſhall afterwards have 
the right to it. And if, for Example, 
an Heir, or Executor, takes 


9. The en- 


from one that is Debtor do che Inheri- 


tance, and is obliged aſterwards to re- 
ſtore the Inheritance to another, either 
becauſe of a Subſtitution, or becauſe his 
Inſtitution not ſubſiſting, he ceaſes to 
be Heir, or Executor; this 81 will 


remain obliged to him to whom the In- 


heritance ſhall be reſtored u. 


Herres à debitore hæreditario fidejuſſorem ac- 
it, deinde hareditatem ex Trebelliano reſtituit, 
juſſoris obli in ſao ftatu manere, ait. 

Idemque in hac cauſa ſervandum, quod ſervaretur 
chm hæres contra quem emancipatus filius bonorum 
rg accepit, fidejuſſorem accepit. 


. myo Lui fits 


— 


| nd that he became bound only 
in conſideration of the ſaid 


aid Heir or Executor. For be- 
be replied to him, that if ho a ne hy 

to not. engaged hi 
the Creditor might have ſued the Dev or caken other 
mn. 


A III. 


towards his Surety, and of the 
_ Surety W the Debtor. 


The CONTENTS. 


1. The Debtor ought to ſave the Surety 
© harmleſs. 
2. Indemnity for the conſequences of the 
Suretiſbip. 
| cafe where the Surety may ſue the 
' Debror for his indemnity, before 
he has been called upon by the Cre- 
ditor. 
4. If the Sarety pays before the Term. 
7 He may pay after the term, without 
being called on. 


6. If - pays imprudentiy what 20as not 
ue. 


of the Engagements YI the Debtor 


7. If the Surety pays, being ignorant of 


the Exceptions which the Debtor 
_ has againſt the Debt. 


SF - 


And alt 


kf the Surety pays, notwithſtanding 
be bad an Exception for his own 


ſon. 


9. if he Surety does not make any de- 


fence, when ſued, or negletts to ap- 
al from t Sentence. 
10. If the Surety does not acquaint the 
Debtor, that be has paid the Debt 
for bim. © 


15 Surety for a thing depoſited, or for a 


thing lent 
2. If the Creditor gives the Saret ly 4 
di el of the Debt. 


T. 


H F. pee al Debtor is — 
to ſave his urety harmleſs, either 


6p getting him diſcharged from his 


Sub ag oF or by e the Debt. 
o* there ſhould be no expreſs 

romiſe to indemnify him, yet it is e- 
nough that it does a that the Sure- 


ty is obliged for the Debtor only in this 


2. Indem- 


quality. For it implies the Engage- 
ment to ſave him harmleſs *. 


Ait ptætor, ſi quis negotia hectic, 
judicjum eo nomine gabo. J. 3. F. de negot. geſt. Sed 
videamus an fidejuſſor hic habere aliquam actionem 
poſſit, & verum eſt negotiorum geſtorum eum 


N n A 
II. 


If the Grediror, not receiving ſatis- 


3 for the faction from the principal Debtor, brings 
pas, nv his Action againſt the Surety, and forces 


— 
cipal Sum and Intereſt, "which he hall 


and wit 


him to * the Debt, the Surety will 
recover from the Debtor, both the Prin- 


have paid to the Creditor, as alſo the In- 
tereſt of the faid Principal and Intereſt. 
For with re to him, all the M 

which he has paid on the Debtor's ac- 
count, is a Ca Til of which he ought 
to be 3 ed, in the fame manner, 


an abſent perſon without his knowledge; 
ſeeing 12 5 Monies they advance, they 


do it of. their n accord, and that it 
is by conſtraint that the /Surety makes 


Payment And if he ſuffers — 


any Gaitage, or. is 185 ut to an Charges; f R both of the Debtor and Surety, was 


the Creditor 
8 his Goods, 


ues, him, if he at- 
he will alſo be reim- 


burſed of the Expences which he ſhall 


have been put 40, and of all his damages, 
and likewiſe. of the charges he art nk 


at in 1 the Debtor for chi reunburſe- | 
ment b. i 
"This is A, cb ES of the 3 $i. 


"quid autem fdejüllor pro. reo ſolverit, ejus recu- 


perandi cauſa 
55 de fidej i 


OL. 


cum Fed mandati judieium. 5. 6. 


Af Caurrony, or SprErTIEs: Tit. g- Sectg. 
Seeg furop 


ee d emi — 


much more reaſon than a Fac- e ae 
tor, or Agent, who does the bulineſs of 


Si See multiplicaverit ſummam, in quam 
ex 7 * cs th factis, totam 
ſtabit is pro quo 4 l. 
Sive, e 1 1 
ſor 1 dedit : fire Pi ex — — folvendi 
ES 17 oonſemqueretur. for: 7 . . 0d. 
wttreſt of Sun Surety, 
the fourth Avticle of abe ſecond Section ; Sacks 2 
22 of the ſecond Stthon " Hſe who ma- 
nage the Affairs of others. 


6 
If the principal Debtor fails to pay 3. 4 «/« 


the Creditor at the term, the Surety we he 


may ſue him, after the term is expire . | 


ro oblige him to 3 the Debt, al- nr for 


tho? the Creditor demand nothing. And ki a. 


if the indemnity of the Surety were in 9, yi 
hazard, he might ſuc the Debtor, 50 4 


before the term, for his own 4. + 
Thus, when the Debtor ſquanders away non * 

his Eſtate, or that his Goods are attach- 

ed, the Surety may put in his claim, 

and take ſuch other meaſures for his 

own ſafety, as the circumftances of the 


danger ſhall render neceſſary e. 


Non abſimilis illa uentiſſimè agitari 
ſolet, fidejuſſor an & Ae fl ſolvat, oy - 
fit, ut liberetur. Nec tamen ſemper um 
eſt, ut ſolvat, aut judicio accepto cohdemnetur, 
ſi diu in ſolutione reus ceſſabit, aut certe bona ſua 
diſſipabit ; præſertim fi domi pecuniam fidejuſſor 
non habebit. qua numerata creditori, mandati actio- 
ne conveniat. “. 38. $. 1. f. mand, 97; 


IV. 


If the Surety pays before the term, 4; If th 


he cannot bring his Action for Relief a- Swety pay: 


gainſt the Debtor, till after the term is _ the 


clapſed d. For he had no power to make 
the condition of che Debtor worſe, Who 


is not bound to pay till the term comes. 


4 fidejuſſor, vel quis alius _—_ eo ante diem 
ereditori ſolyerit, e debebit * quo eum 


— e fo 31. Tr age, 
V. 


[7391 The has ma if e pleaſes, pay 5. He may 
after the term. nay altho' he has ge % fi 


ther been adjud ed to pay the Debt eee : 
"nor lued by the ee yet he will g a 
nevertheleſs have Action of Reliefs. 
inſt the Debtore. For the Obliga- 


to pay at the term. So that he acquits 
the common Engagement. 


r juſſores & manda tores etſi ſine zudicio ſol- 
e bent actionemi ate. 1. 16. H. 11. f. 
mand. See the Ty Articles, © 


Abe! the ge 


without Heng 
_however.to 2 0 12 2 prejudice to the ex- 
ceptions 


07 Fe ought not ident 
for it, he oug] " b what was 


not due. 


pay the Debt 6. le 
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ceptions which che prigei 
might have the 0 iror; \And 


if, for example, A 
Fe CL ED SLE 
ys it nevertheleſs, ——— 
anne lave ac 

— 2 1 RI" 
"$i quidem 1 
er e gane pen prope 6 videtur dolo 


8 Sce the 


* Bet ia 5 
* N by 
20! "8 i 


57. Fu. 0 ir ch berge bB to 


Suren * 5 acquirs the 
— 2 — N on, or 
exception Attachment bling 
which the ignorant e had a 
Debtor h Compenſation to make, or that he has 
B, paid the Debt, or that he had other 
grounds of defence againſt the Creditor; - 
he will nevertheleſs have his relief a- 
gainſt the Debror. For the Debtor 
ought to blame himſelf, that he did not 
ve notice to the Surety not to pay 
the Debt b. But if the Surety pays raſh- 
ly, without being called on, res 
„ and might, £ uainting 


Debtor, "who mig 0 
have bad time 10 += fe «part or 
the reaſons he had to offer why of 

Bahr not to be compelled to pay "the 
tz there wks 585 be. ground, accord 
ing to the circumſtances, for imputing 

2 ro the Surety that * 0 ah it TOE 
N. oF 


U Si ae wall; A non — 
iſle debitori numeratam pecuniam, ſolverit ex cauſa 
fidejuſſionis: an mandati judicio perſequi poſſit id 

| one ſolverit, quæritur. Et fi quidem ſciens. 

ignoravit, nihil quod ei imputetur. Pari 

ratione, & fi : 6 aliqua exceptio debitori 

pacti forte conventi, vel cujus alterius rei, & igna- 

rus hanc exceptionem non exercebit, dici oportere 

ei mandati actionem competere. Potuit enim — 
que debuit reus promittendi certiorare fidejuſſo 


uum, ne forte i ſolvat — 24 IM 
wand, Si cum or nes. ignarus fidej 
ſolverit, puto eum mandati habere actionem. Ig- 


noſcendum eſt enim ei, f non divinavit debitorem 
ſolviſſe. Debitor enim debuit notum facere fide- _ 
juſſori jam ſe ſolviſſe, ne forte creditor obrepat, 
& ignorantiam ejus circumveniat, & excutiat ei 
ſummam in quam fidejuſſit. 4. . 29. F. 8 


VIII. 


8. If th If the Surety had any defence pecu- 


22 liar to himſelf, which Was not common 
to the Debtor; as if he was a Minor, 


* e and for that reaſon might get himſelf 


ception for relieyed from his Obligation, or if he 
his own per- had any other Perſonal Exception, and 
fon, if he pays the Debt voluntarily, with- 

out 42 * * of the aid Ex- 


4 w,. we. *Boox III. 
* 


* 8 
En 1 1 
7 , 5 L fl 
4 1 * * A 
8 * * 
j K. 


be will nevertheleſs have his 

tion or relief againſt the D:btor. 
For by having waved his own Right, 
he has done no wrong to the Debtor, 


and he has ac 1 Ju of hat 
he owed, a. a ” 


> Fidejuſfor See ibs, "al 
ſolverit cedireri rectè mandar habede atone 
adverſus reum : m liberatus fol- 
vit, tamen fidem imp K 4 liberavit. 
wu cbs (Loom r 


* * > 
1x S * 


If the Surety, being id the Cre- 9 If the 
ditor, does not uſe the means obtain $9 © 
10g a which he nee ooh _ uſe zn = 
of; as if he does not de- when ſued, 
fence ſome Nullities in the 1 — 
in the Cauſe, which voni dot be ff — 6 
ficient to 3 the Debtor, and he, fo 
after having money jo Debror ik 
the Creditors $ the Debt; 
the Debtor cannot wt im for not 
having taken the advantage of ſuch de- 
fences. Bur if the Surety being con- 
demned-to pay the Debt, whether it 
be after having defended himſelf, or 
without making any defence, he does 
not appeal from the Sentence, or if he 
does appeal, but does not acquaint the 
Debtor therewith z and in general, 
Whatever be the conduct of the Surety, | 
and whatever event it may have, it is 
by the circumſtances of his conduct 
and of that of the Debtor, that we muſt 
diſcern whether the Surety ought to 
have defended himſelf or not, or to have 

appealed or not; whether he has de- 
fended himſelf — or ill, if he has 

wen timely notice to the Debtor, if 

e has paid the Debt right or wrong- 
fully, if he has paid more than was due; 
and by theſe circumſtances, we are to 
judge whether ye Surety ought to re- 
cover either bare 3 Fig was owing by 
the Debtor, or alſo the charges he has 
been at, or if he ought to loſe them i. 


BE tamen & ſi ſciens omittat fidejuſſor, caret 

de. Ut putà fi exceptionem procuratoriam o- 

miſit, / five ſciens, five i pry 1 * 
itur, cui non congruit de a s juris diſpu- 

$ ed. de hoc rantum debiror fuerit, nec ne. 


1.29. 9. 4. mund. 


Si hi qui te fidejuſſerant, in majorem quan- 
titatem wk wh quam debiti ratio — ſei- 
entes & prudentes auxilium appellationis omiſerunt 

is mandati agentibus his æquitate judicis tueri 
te. Igitur, fi ignoraverunt, excuſata ignorantia eſt. 
Si ſcierunit, incumbebat eis neceſſitas provotandi. 
Czterum dolo verſati ſunt, fi non provocayerunt. 
Quid tamen, fi paupertas eis non permiſit, excuſa- 
ta eſt eorum inopia. Sed & ſi teſtato convenerunt 
debitorem, ut ſi ipſe res — puto ra- 
tionem eis conſtare, l. 8. f. 8. od 


5 75 


O OCæaurioxs, or Sun 
| maT. % > > Wa e 


4be I the Surety having paid the Debt 
SER without acquainting t Pan, the 
, Debtor pays it a ſecond time; the Sure- 
Fe, ty will have no relief againſt him. For 


that he would be in the fault, for havin 
pee for paying twice. 


1 


reus ſolvit, quod ſolvere eum non oportebat. Et 
credo ſi cùm poſſet eum certiorare, non fecit, 
oportere mandati agentem fidejuſſorem 
lo enim 
nuntiaverit debitori. 4, 29. f. 3. f. mand. 
wel] The Engagement of the 

11. : 

for a thing ing only acceſſory to that of the prin- 

depoſed, cipal Debtor, he is bound only preciſely 


or for for that which is owing by the perſon 
8 8 for whom he en himſelf. 3 — 


for Example, if one had taken Security 


from a Depoſitary, or from him who 
had 8 for uſe, he who 
becomes Surety for ſuch an Engagement, 
would not be obliged to make good the 
thing depoſited or lent, if it ſhould 
chance to periſh 
would only be bound to anſwer for the 


fraud and negligence of the principal 


Debtor; for it was in that only, that the 
Obligation conſiited n. | 


„Et commodati & depoſiti fidejuſſor accipi 
poteſt, & tenetur. Sed ita demum, fi aut dolo 
malo, aut culpa hi fecerunt pro quibus fidejuſſum 
eſt, I. 2. F. de fidej. & mand. | 


XII. 


12. If the If the Creditor, or another perſon 
Creditor having his right, gives an Acquittance 
gives the to the Surety, with intention to make 
re er him a preſent of the Debt, as a recom- 
iſcharge of : | 9 
the Debs. pence for ſome ſervice, or out of ſome 
- bother motive, this Surety may recover 
the Debt from the Debtor z for this fa- 
vour was deſigned for the Surety alone, 
and not intended for the benefit of the 


Debtor. Bur if the Creditor had a mind 


reditor will remain intire againſt the 
Debtor, and the Surety will only be diſ- 
charged of his Suretiſhip. And this will 
depend on the manner in which the 
Creditor ſhall have expreſſed himſelf, in 
order to make his intention known n. 


= Si fidejuſſori donationis cauſa acceptum factum 
fit a creditore, puto ſi fidejuſſorem remunerari vo- 
luit creditor, habere eum mandati actionem. Multò 
magis, ſi mortis cauſa accepto tuliſſet creditor, vel 
fi cam liberationem legavit. J. 10. 8 ult. F. mand. 
Si vero non remunerandi cauſa, ſed principaliter 
Vo L. 3 | We : 


in danger of 


| Hoc idem traftari & in fidejuſſore poteſt, i 
cam folviſſer, non certioraverit reum : tic deinde 


repelli Do- 
proximum eſt, fi poſt ſolutionem non de- 


by an accident; but he 


only to diſcharge the Surety, without 
giving him the Debt, the right of the 


. . | 
TY 4% LA a LY ©'nv# V1 1 


donando, fidejuſſori remiſit act onem, mandati eum 
non acturum. I. 1 2. cad. 


Si is qui ſidejuſſori donate vult creditorem ejus 
. habeat debitorem ſuum, eumque liberaverit, oouti- 
nuo 


aget fidejuſſor mandati : quatenus nihil interlit, 
utrùm nummos ſolverit creditori, an eum libera- 


verit. J. 46. f. 3. % . 


** * 


cen. 
Of the Engagements of Sureties te 


one another. 


The CONTENTS. 


1. In what manner one of the Sureties 


| paying the Debt, may ſue his Fel- 
_ Jow-Sureties for their ſhares of 


PE . | 

2. Fellow-Sureties anſwer for one ano- 
ther. 
T 


F one of the Sureties pays the Debt, ut 

he ſhall have his relict only againſt manner 0920 
the Debtor, and not againſt his Fellow Te Swe- 
Sureties: For he acquits only his own , 19's 
Engagement: And ſince the payment = ſus bis 
which he makes, without making ule Fellow- 
of the benefit of Diviſion againſt the Sei for 
other Sureties, -extinguiſhes the princi- Y * 
pal Obligation, that of the ellow- I“, 


Sureties, which was only an Acceſſory 


to it, ſubſiſts no longer. But if in pay 


ing the Debt, he gets himſelf to be ſu 
{tiruted to the Creditor, he will have his 


right tor recovering the ſhares of ever 


one of the other Sureties. This ſubſti- 


tution by the Creditor having this effect, 
that althoꝰ it ſeem that the right of the 
Creditor be annulled by the payment, 
yet this right ſubſiſts, ſo as to pals from 
the perſon of the Creditor, to him who 
pays for the others. For it is as it were 
a Sale, which the Creditor makes to 
him, of his Rights. And if the Cre- 
ditor refuſes the Subſtitution, he who 


pays the Debt may procure- an Order 
for it from the — 5. 


Cuùm alter ex fidejuſſoribus in ſolidum debito 
ſatisfaciat, actio ei adverſus eum qui una fidejuſlit, 
non competit. Potuiſti fane cum ſiſco ſolveres 
deſiderare, ut jus pignoris 2 fiſcus habuit in te 
transferretur: & ſi hoc ita factum eſt, ceſſis actio- 
nibus uti poteris. Quod & in privatis debitis ob- 
ſervandum eſt. J. 11, C. de fidejuſſ. l. 39. F. rod. 
$. 4. inſt. eod. Fidejuſſoribus ſuccurri ſolet, ut ſti- 
pulator compellatur ei qui ſolidum ſolvere paratus 
eſt, vendere cæterorum nomina. I. 17. F. coll. 

Cum is qui& reum & fidejuſſores habens ab uno 
ex fidejuſſoribus accepta pecunia, præſtat actiones, 
poterit quidem dici nullas jam eſſe cum ſuum per- 
ceperit, & perceptione omnes liberati ſunt, Sed 
non ita eſt, non enim in ſolutum accepit, ſed quo- 
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u i, 4 ff 
fbloroce, it it is contrary to Law, or to 


vent, or whoſe Obligation is 
liable to be reſcinded, every one of the 
others ought to bear his proportion of 
the ſhare of the Su 
or whoſe Oblj 
For they are 
whole Debt 4. 
» Si quis eorum ante exactam a ſe partem ſine 
Hærede erit, vel ad inopiam it, pars 
26. F. de fode- 


ejus ad cæterorum onus reſpicit. 

Si Titius & Seia pro Mavio fdejuſſerint, ſub- 
ducta mulicre dabimus in ſolidum adverſus Titium 
actionem. Cum ſcire potuerit, aut ignorare non 


ion does not ſubſiſt c. 
of them Sureties for the 


debuerit; mulierem intercedere. J. 48. F. de 


T., the fieth a of the . a 


SECT. v. 


How the E gagement of Sareties 
ends, or ig a) d. 


The CONTENTS. 


1. There can be no Surety of an Obliga- 
tion that is unlawful. 
2. The Exception which the principal 
Debtor has on account of his own 
: | 


Oc. 


10. The Cyediror 's purſitit of one 


ho is infolyentÞ, 


cauſa 


the 
brd fo 


arety.. . 2 
al of ib , with 


WT. ! yn 
Circumſtances which may render the 
Eo ah enlarge Mort 


. The Surety is diſthargetl, if the On. 


10 * 


*. 


ation does not [ub ny more. 
Ft. «ol ducky dig 
. The Surety in a Leaſe, is not þ 


3 1 f the Leaſe. 
. If the Debtor ſucceeds to the Creditor, 
er the Creditor to the. Debtor. 
If the Creditor, or Debtor, ſucceeds to 
the Sarety, or the Surety to any 
one of them. © | | 


the 
Fellows Sureties, does not diſcharge 
| r 
It. The Surety for the delivery of 4 
thing that perifſoes. © f 
1. 


41 F in the 10 incipal Obligation, there 1. Thee 
1 is any l vic 555 may an- be no 


as if it has been contraſted by 


Manners, if it is founded only on 


* fraud, or on ſome error which may 


ſuffice to annul it; in all theſe caſes the 


| 1 of the Surety is likewiſe an- 
null 


= *, For no one can ar Surety 
validating Engagements that are vi- 
cious in themſelves. 5 
* Rei cohærentes exceptiones 


m eſt. I. 7. f. 1. F. de excepr. 
Fidejuſſor obligari non poteſt ei 
promittendi obligatus 
See an examPle of a Surety 
tray to Good Manners. Nov. 51. in Præfat. V. I. 46. 
& J. 56. ff. de fidejuſſ. 3 


II. 


5 If the principal Obligation was an- 2 The ex- 
onal Ex- ception 


btor bad, * 


on whic inci 
if it was a Mine, « 4 in conſide- 
ration of his being under Age, got him- 
ſelf relieved from an Engagem 


Minor would have indeed this effett, 
that it would annul his Obligation to 
the Creditor, and his ment to 
ſave harmleſs his Surety, if he deſired 
to be relieved from it. Bur the faid Re- 
ſtitution of the Minor would not in the 
leaſt invalidate the Surety's Obligation 
to the Creditor>. For it was only to 
make good the Obligation of the Minor, 


In 


part; the Reſtitution of the 5 


on account of his Age, that the Credi- 


Of Cauriehe, e Sunktis. Tit. 4. Sect. z. 40z 


in caſe he ſhould be relieved from it 


uſſores qui pro de inter venerunt ex- 
Quare mandati judicio, fi pe- 
cuniam folyeriat, aut condemnati fuerint, conve- 
nieris; modd h eo quoque nomine reſtitutionis 


auxilio non juvaberis; I. 1. C. & mm. 
Ser che two Articles, 
eleventh Article: of the firſt Seftion, 
5 | | 6 IPRA 
3. Fraud of If beſides the Exception 
the Crediror which might be a ſufficient for 


with regard annulli 


Py. 


to the Stere- _. 
” of the Surety, there was any fraud on 


4. Circum- 


ling to lend Mo 
| become Sure 


the Obli 
5 — invalidating that 
the part of the Creditor, whether in 
the which was the ſubject mat- 
ter of the e ry. or in 5 _ 
ner of engagi z the i- 
tion of 4 Hen — be annulled. 
Thus for Example, if one who is wil- 
to a Minor upon 
Security, gives to the perſon who is to 
U for ae dier , falſe 
proofs of his being of Age, the Obli- 
gation of the Surety will be annulled<. 


© $i ea quæ tibi yendidit poſſeſſiones interpoſito 
decreto præſidis #tatis tantummodo auxilio juvatur, 
non eſt dubium fidejuſſorem ex perſona ſua obno- 
xium eſſe contractui. Verùm ſi dolo malo apparue- 
fit contractum interpoſitum eſſe manifeſti juris eſt, 
— perſonæ tam venditricis, quim fidejuſſoris 


ulendum eſſe. l. 2. C. de fidejuſ. min, 
| — 

In all the caſes where the principal 

tion is liable to be annulled, it 


which may is by the circumſtances that we are to 
render the judge whether the Obligation of the 


Obligation 
* Sure 


will ſubſiſt or not. Thus the 


iy null, or Surety of a Minor remains bound, in 


valid. 


the caſe of the eleventh Article of the 
firſt Section. And on the contrary, he 
is diſcharged in the caſe of the third Ar- 
ticle of this Section. Thus, when the 
Obligation has for its cauſe ſome Com- 
merce, or ſome Diſpoſition, prohibited 


by a Law, as if he who has a mind to 


ive ſomething to a perſon to whom it 
5 probibired, by ſome Law, or Cuſtom, 
to give any thing, makes a fictitious 
Contract for the benefit of the ſaid per- 
ſon, or of a third perſon who lends his 
name for that purpoſe, and that he adds 
to the ſaid Contract the ſecurity of a 
Surety, the Obligation of the Surety 
will be without effect, as well as that 


of the principal Debtor. Thus in ge- 


| be law 


tion of the prin- 


ſerit, 


tem minorem, & ei fidem non 


neral, to of che validity, or in- 


validity of the ent of the Sure- 
it is neceſ mary to conſider the qualit 
rhe princip 


ty x ar whether it 
or unlawful; the ſincerity or 
difin ty of the Partiesz the motive | 
which has induced the Creditor to take 
an additional Security, as if it was be- 
cauſe. the Obligation was unlawful, or 
only to ſupply the inſolvency, or inca- | 
pacity of the principal Debtor, as if it 
was a Minor, who becauſe of his Mi- 
nority, could not validly oblige him- 
ſelf, altho* the Obligation were not un- 
lawful in its own nature: if he who is 
bound as Surety for another, has volun- 
wy offered himſelf, and e d the 

tor to accept of him, or it he has 
been engaged by any unfair dealing, on 
the part of the Creditor: And it 1s by 
theſe circumſtances, and others of the 
like nature, that we are to judge of the 
effect which the Obligation of the Sure- 
ty ought to have 4. 


© Interceſſionis exceptio, item li- 
bertatis onerandæ 8 itur, etiam fidejuſſori 
* — Idem dicitur Et fi pro filiofamilias con- 
tra ſconſulrum quis fidejufſerit, aut pro mi- 
nore viginti quinque annis circumſcripto. J. 7. . 1. 
F. excepe. preſe, & 1 | 

. lex „ eee, eee fide- 
juſſe ue liberatur: eò magis ejuſmo- 
di one ad reum l * 4 ＋ % de- 
2 | | | 

Marcellus ſcribit, fi quis pro pupillo ſine tutoris 
auc toritate obligato, — tr grad ſidejuſ- 

ut ei non ſubveniatur. J. 25. wd. 

Si a furioſo ſtipulatus fueris, non poſſe te fide- 
juſſorem accipere certum eft, * * non ſolùm 
ipſa ſtipulatio nulla interceſſit, ne negotium 

uidem ullum geſtum intelligitur. Quèd fi pro 
ioſo jure obligato fidejuſſorem accepero, tenetur 
ſidejuſſor. I. 7. f. 4. n. | 

In cauſæ cogrutione verſabitur, utrùm ſoli ei ſuc- 
currendum fit, an etiam aliis qui pro eo obligati 
ſunt, ut puta fidejuſſoribus. _ ſi cum ſcien- 

berem, tu fide- 
juſſoris pro eo, non eſt æquum fidejuſſori in necem 


meam ſubveniri: ſed potids ipſi deneganda erit 


mandati actio. In ſumma perpendendum erit præ- 
tori, cui — ſubveniat utrum creditori, an fide- 
juſſori. Nam minor captus neutri tenebitur, faci- 
lids in mandatore dicendum erit non debere ei ſub- 
venire. Hic enim velut affirmator fuit, & ſuaſor 


ut cum minor: contraheretur. I. 13. F. de min. 


94 


If the Debtor annuls his Obligation, . 1h, 5,,.. 
either by payment, or by ſome other Y = 4/ 
way that 5 him, as if the mat- d, 

— to his Oath, he ſwears wed _ 
paid the Debt, or that he not ſub/iſt 
did not owe any thing, if he is diſ- ann more. 


ter being refe 
that he 


charged by a Sentence, v Tranſacti- 
on, or other Covenant with the Credi- 


tor; in all theſe caſes, the Engagement 


Cc was 


of the Surety is annulled. For 
obliged 


6. Or if it 
1% mn at- 
ed. 


* 


1 1 


4 e eee 

Wee 
fidejuſſorem liberari.” & 2. C. de fidejugſe . | 
a, ONE 285. or eas a Faro al Mt 


petit exceptio he aſſt, 481. Non 
. R 7 


1.68. 5. 3. . 4 7 OTROS 
See the wighth Artie of the f Sallie. * 
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If the Debt is innovared between the 
Creditor and the Debtor, without the 
Surety's obliging himſelf anew, his Ob- 
ligation does not ſubſiſt any longer. 

us he who was Creditor for the Price 
of a Sale, and who had a Surety bound 
for it, having given an Acquittance 
thereof, and having taken from the 
Buyer alone his Bond, as for Money lent, 
cannot after that demand any thing of 
the Surety. For altho' what he had 
promiſed ro pay be not acquitted, and. 
that the Debtor remains obliged for a 
15 to which the Sale had given riſe, 
and for which the faid Surety had en- 
gaged himſelf; yet the Creditor having 
extinguiſhed the firſt Obligation, that 
of the Surety, which was only an Ac- 
ceſſory to the other, is alſo extin&F, 

f Ubicumque reus ita liberatur a creditore, ut 
natura debitum maneat, teneri fidejuſſorem reſſ 
dit, cùm vero genere novationis tranſeat obligatio, 


VS EF RF 
wy * 


fidejuſſorem aut jure aut exceptione liberandum. 


iym 4 


l. 60. F de fidejuſſ. | 

Novatione Eid perfecta, debiti in alium 
tranſlati, prioris contractùs fidejuſſores, vel man- 
datores liberatos eſſe non ambigitur. Si modd in 
lequenti ſe non obligaverunt. J. 4. C. cod. 


VIL 


».TheSure- If a former Obligation being expired, 


the Debtor has renewed it by a ſecond 


_ * = he who was Surety for the firſt Obliga- 


I reveal tion, will not be ſo for the ſecond, un- 
of the Leaſe. leſs he obliges himſelf anew. Thus, he 


who renews with his Farmer a Leaſe 
that is expired, either by granting him 
a new Leaſe, or by a tacit continuance 
of the former, wil not have him en- 


| affen a Surety who was bound for the 
| | 


r{t Leaſe, unleſs he obliges himſelf a- 
new. For it 1s another Obligations. 


8 Qui impleto tempore conductionis remanſit in 
conductione, non ſolum reconduxiſſe videbitur, ſed 
etiam pignora videntur durare obligata. Sed hoc 
ita verum eſt, ſi non alius pro co in priore 
conductione res obligaverat. Hujus enim novus 
conſenſus erit neceſſarius. Eadem cauſa erit & ſi 
reipublice predia locata fuerint. I. 13. f. 11. F 
locus, l. 7. G cod. 8 . 


I 
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{criplit, ſi fide)uſſor hæres extiterit ei pro quo fide- 
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If the Cee 


Ja 


E the qualities of 


does not ſubſiſt any more ; and this con- 
fuGon annuls likewiſe the Obligation of 
the Surety... For he cannot owe to the 
Heir, or Executor, a Debt againſt which 


the Heir, or Exvcutor tif is bound 


ro indemnify him. And there is no 
longer either Debt or Debtor®. _ 


'* A'Tids, 


ſide juſſor mihi teneatur ? Reſpondi, ſi ei à 
tibi erat ſub conditione legatum, cùm ab eo dcjullo. 
rem accepiſles, hates extiteris, non poteris habere 
fide juſſorem obligatum : quia nec reus eſt pro quo de 
beat, ſed nec res ulla quz poſſit deberi. J. 38. f. 1. 
F. de ſdejuſſ. Quod ſi ſtipulator reum hæredem 
inſtituerit, omnimodo obligationem fidejuſſoris per- 
emit, ſive civilis, five tantum naturalis in reum Noir. 
ſet; quoniam quidem nemo gee cumdem 
pro ipſo obligatus eſſe. 1.21.5. 3. end. V. I. 71. wd. 


IX. 


If it happens that the Debtor or Cre-g, if the 
ditor be * or Executor to the Sure- Creditor or 


4 


ty, or that 


ons of the 


the Engagement of the Surety. For if 
he ſucceeds to the Debtor, he himſelf 
becomes principal Debtor, and conſe- 
quently ceaſes to be Surety. And if he 
ſucceeds to the Creditor, he is no lon- 
ger bound, ſeeing he cannot be bound 
to himſelf. But if it is the Creditor that 
ſucceeds to the Surety, he will not be 
bound to himſelf, but will retain only 
his right againſt the Debtor. And laſtly, 
if it is the Debtor that ſucceeds to the 
Surety, there remains no longer any Sure- 


tiſhip, but only a principal Obligation 


in the perſon of the Debtor. And he 


could not even plead the Exceptions 


which the Surety may have had to al- 
ledge in his own perſon; as if he was, 
for Example, a Minor !. 


| Cum reus promittendi fidejuſſori ſuo hæres ex- 
titit, obligatio fidejuſloria perimitur. Quid ergo 
eſt: tanquam à reo debitum petatur. Et ſi excep- 
tione fidejuſſori competente uſus fuerit, in factum 
replicatio dari debebit, aut doli mali proderit, 1, 14. 


de fidejuſ. 
of 5 creditor fidejuſſori hæres fuerit, vel 
fidejuſſor creditori, puto convenire confuſione obli- 
gationis non liberari eum. J. 7 1. in f. princ. F. eod. 
Generaliter Julianus ait, eum qui heres extitit 
ei pro quo intervenerat, liberari ex cauſa acceſſionis, 
& ſolummodò quaſi hæredem rei teneri. Denique 


juſſu, 
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which is fred: to the 


's „Crater, or 
udHeir, or non”: ® 
Creditor „ the Debr- 


e Surety ſucceed in that 
uality to one or other of them, in 3 
theſe caſes there ariſe different confuſi - the Sureiy 
qualities of Debtor, Creditor, to ary c 
and Surety, every one of which annuls T n. 


4 1 
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c 
S 


G 
n 


fo 


gh 


though the Creditor fucs one of 
before he bri his Action againſt 
the others; when there are ſc- 


verul Sureties for one and the ſame Debt, 
the Suit r 

does not hinder 
him from 


againſt the others. 


| Generaliter ſancimus, quemadmodum in man- 


datoribus ſtatutum eſt ut conteſtatione contra unum 


ES e ita & in fidejuſſo- 
obſervari; &c. J. 28. C. de Hd. 


XI. 


1 The Altho che Obligation of him hs 


is bound to or reſtore a 4 —＋. be 
mg anmulled, if r ons 
cident ; and that the —_— ift 

, be no Io yet * 
thelels, if the thi . not periſh till 
— the Debtor has been in fault for 
itz as if a Seller does not 
Ares what e has ſold, or if one docs 


not reſtore what he has hired, or bor- 


rowed, his Obligation continues to ſub- 
fiſt, and makes that of the to 
ſubſiſt likewiſe n. For he ought to an- 


fwer for the deed of the perſon for 


whom he engaged himſelf. 


„ cCum facto ſuo reus princi 
» 8 
Ke ee r 


fit. J. 58. F. 1. F d& See the ninth Arti- 
cle of the third of and the third 


Article of the ſeventh Section of the Contratt of Sale. 


S 


benen his Action afterwards 


of INTEREST, Cosrs, Se. Tit. 5; 


obliged to repair the ee which 
have done. 


| the ſorts of Damages, 
cauſe — may e ma 

reduced to two One is, o — 

viſible Da thoſe who 

occaſion the 18 ion of ſome 

thing, or who damnify it; as he does 


who having borrowed a Horſe, loſes 
him, or lames him: or he who turns 
his Cattle a grazing into the Field of 
another who does not owe him 
that Service. The other kind, is of 
the Damages cauſed by thoſe who with- 


out deſtroying or 3 any thin 
give ion to ſome Sf des — 


naturc. As if he who owes a Sum of 


Money does not pay it at the term, if 


he who ſells fails ro deliver the thing 


| fold, if he who undertakes a Work docs 


OR it. 

e may diſtinguiſh Damages by an- 

other view, according to the intention 

of thoſe who cauſe them. Some are 
the effects of a bad deſign, as of a Crime, 

* an 8 „ of a 3 . 
a withour in the 
r is box Av they them 
t barely cither out of negligence, 

thro' ſome fault, or even thro" an abi 

lity K rm os ent. 

Of what nature ſocver the damage 
and from what cauſe ſoever it may — 
ceed, he who is anſwerable for it ought 

o repair it, by an amends proportiona- 
le either to his fault, or to his offence, 

or other cauſe on his and to the 


loſs which has ba 


ppened thereby, ac- 
cordi 1 
plai 


to the Rules which ſhall be ex- 
in this Title. 

Before we enter on the explanation of 

theſe Rules, it is neceſſary to make here 


ſome reflexions on the Principles on 


which they depend, the knowled 
whereof may make 'the uſe of thats 


| Rules more eaſy and more profitable in 


TITLE V. 


Of INTEREST, COSTS 
and DAMAGES, and 
RESTITUTION of 
FRUITS. 


= Tis a natural cone ence of all 
7 19] 118] the kinds of lar En 
22 ments, and o& the 
* to do wro no body, chat 
y who p86. ig Kh any — 
it be by contravening ſome 


or failing in the performan ce © i, ar 


Which he does him by not 
has borrowed a Sum of Money, 


the ſeveral 
to apply them. 


es where it is neceſſary 


All the forts of Reparations of Da- Difference 
are reduced to two kinds : One terween In- | 
which is called barely Intereſt ; and the . = | 


m 


other Coſts and Damages. Intereſt is 
the reparation, or ſatisfaction which he 
who owes aSum of Money is bound to 
make to his Creditor, for the damage 


him 
the Money he owes him. As if he who 


does 
not pay it at the term: if a Pur- 
Chaſer does not pay the price of the 
Sale : if « Tomes does not pay the 
Rent of the Houſe which he hires, or a 
Farmer the Rent of his Farm. K 
other 


| — 


e ee 2 


riſhes: "if a Tutor fall — in the 


ir lr lo 


„ what 


to by his Leaſe, and the Houſe 
if a Partner neg» 


CO are own! —— and 


e bur this _—— 
Civil Intereſt is made uſe of, to diſtin- 


this reparation of the Damage 
— other Penalties which are in- 


Coſts and Da 


flicted for Crimes. 
Thete is this difference by the Law, 
x arſe from the baredefaulr . 
ing. 


— term of 1 ent, are all uni- 
form, and fixed by the Law to a cer- 
— 7 on 2 the 1 is due; 
of 'a year, roportion- 
= . , Thus 
we have ſeen the Intereſt of Money at 
the rate of 8 and nine per 
Cent. that is, the h part of the 
rincipal Sum; then between ſix and 
per Cent. then reduced lower, to 
between ſive and ſix; and at preſent it 
GE five per Cent. 4 — the other 
Damages are indefinite, and 

are extended or limited differently, 
che prudence of the Judge, to more or 
leſs, according to the nature of the fact, 


and the cireumſtances. Thus, whoever 
owes M 


Loan, or for other outs, 


„whether on the ſcore of 
owes for all 
manner df d if he does not 

i, only the Intereſt that is ſettled by 
* But a Tenant Who fails to 
make the Repairs Which his Leaſe ob- 
liges him to; an Undertaker Who fails 
to perform the Work which he has un- 
dertaken to do; or Who does it ill; 4 
Seller «who does not deliver the thing - 
which he bas ſold; or Who having de- 
liwered it, does not Warrant it inſt an 
Eviction; owe indefinitely: the dan 
ws may enſue! upon their 1 Per. 


forming their Enugocn 3 andthe 


and the other ircumſ _ CO 
This difference „ 
ſettled by Law for ſums of Money ow- f 


none ſo 


Fray 


deration E, retren e 


ful to che 


ariſe from ſome 


according to the 
diy of the Iſles loſſes Vick pen, the 
nt ng the facts which he der 


ing, and hee Repangians of Damage, cc. ms 
W 


rences which are between the failing 
= ſum of Money chat 3s owingy 
other various cauſes which give 
occaſion to ſome 
We may remark as e firſt and moſt 
ſenſible of thele differences, that among 
all the cauſes which may give occaſion 
RK es 
t as the t of pay- 
ing a ſum of Money that ap eat, 
i * 
e o great a variety of damages 
3 ſo that if ,cycry C rei- 
zht to have the | 
mated whic e 1 0 
that was due cach 
Le tne pb pe 9 
with an infinite number of 
2 f t dam which he Or 
ors. might; alledge they had, ſuſtained. 
e 
payment, 1 
and fold, and he by that means ruined; 
other would allegge that his Houſe 
ad fallen down for want-of Money to 
an. it : a Merchant would pretend a 
conſiderable loſs in iis Trade: and ac- 
cording as xbe different, wants and con- 


thauld dixerfify; the events, 
every one would diſtinguiſh himſelf by | 
the cireumſtances of *his*Liofs, and of 
his Damage. 


Had there therefqre been no other | 
cauſe for fixing by tar an uniform 
Reparation for all the ſorts of Damages 
which may ariſc from the non-payment 
of Sums gf heſides The conſi- 
this infinite mul- 
titude of different ae ations\and my vi 
ſuits ich would e thereupon, 
we could * out duch a 


Regula difference 
which gates Bar 


ben of 
Debtors of Sums 8 bs Bog from all 


other ſorts of Engagements, is a Natu- 


* 


ral Cauſe, which makes this Regulatin 


to be as —— bro Beek lam: 
This difference eonſiſts int this, f. 
the' Damages which progert! . 
caules chan the non: payment 6f Money, 
1 ped 

ge 8 | 


he -1 
of 


* * 


1 and poluts- 8 


hich the eſtimation is undetenmim C f and 


ed, hath its foundation in the diffe- Damage: 
3 
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pf the Damage which one may be ac; 
2 if he fails to h his 
* the Engagemen _ TR 
With in the t chole W 

owe Sums of Money. Thus, for ex- 
ample, When a Tenant obliges himſelf 


to the [mall Repairs of a Houſe which 


he rents, his Engagement. po 


time when he hired it. us, 
n. Undertaker of a Building obli 
imſelf to make it ſych as it ought to be 
according to his bargain, his Engagem t 
tells him the quality which the Work he 
undertakes ought to be of; that he is 
to anſwer for the defects of the mate- 
rials, if by his Contract he is bound to 
urniſh them, and for the faults of his 
Conduct and Workmanſhip. Thus, he 
who is engaged in a Guardianſhip, can- 
not be ignorant that his En 


obliges him to an exact and faithful Ad- 


to call in the ts, to div 
the 0 to repair the Houſes, - 
will be accountable for the conſequences 
of his negligence. And it is the fame 
thing in all the other ſorts of Engage: 
ments, excepting that to Pay the Money 
one owes. Thus in theſe Engagements, 
the deed of the perſon who is bound to 
repair the dam | 
termines preciſely the quality of the re: 
paration which he may be liable to 
make. . But the ent of thoſe 
who owe Sums of 
lation to any kind of particular and de- 
termined Damage that is to happen, if 
they do not b. and does not mark 
whether it will the ruin of a Build- 
ing, or a Bankrupcy, or any other par- 
_ ticular Damage, of a thouſand that may 
happen. But the quality of this Da- 
mage will depend on the particular cir- 
cumſtances in which the Creditor who 
is not paid at the term ſhall find himſelf. 
And as the wants are diyerſified accord- 
ing to the differences of the Eyents and 
Conjunctures in which thoſe perſons 
happen to be, who are diſappointed of 
what is due to them; ſo the Damages 
which Happen to them from thence, are 
| allo of natures altogether different; and 
they are unforeſeen, as well as the wants 
| Hom P they may proceed. 


is a cauſe which de- M 


oney, has no re- 


This infinite variety of Damages 
which may enſue, upon the non - pay- 
ment, of a Sum of Money, is an het 
of the nature af Money; which of it 
ſelf having no Icular and determin- 
ed uſe, as all « 
but having this ral uſe of making 
the Price of all Things that may be va- 
ued, it is to perſon inſtead of 
th ings which he ſtands in nced ot. 
Thus, the uſe of Money being different 


according to the divers ways of imploy- 


ing it and according to the particular 
ons which one may have for it, 

the damages which ma Je to thoſe 
who are not paid by their Debtors, are 
different likewiſe, according to the di- 
verſity of the uſes to which they ;a- 
tended to 
to them. | 
It follows from this difference between 
the Engagement of thoſe who are in- 
debted in Sums of Money, and all o- 
ther ſorts of Engagements ; that as in 
all other Engagements, the perſons who 
are obliged may diſtinguiſh by the na- 
ture of their Obligation, what the da- 
mage will be tor which they will be 
accountable, in cale che) do not per- 
rm their Engagement, and that this 
nowledge makes them foreſee preciſely 


what they oblige themſclves to, and 


what the damages which they ſhall cauſe 
my _—_ to; one finds in 1 one 
0 Engagements, a juſt foun- 
dation whereby to diſtinguiſh che repa- 
ration that may be due, and to aſcer- 


tain the ſame. But as the bare quality 


of the Engagement of thoſe who owe 


loney does not diſtinguiſh their con- 


dition, and does not point out to them 


preciſely what may be the damage chat 
may enſue, upon their failing to make 
payment, and that befides they are all 
blen only to one and the ſame thing, 


which is, to pay a Sum of Money; 
is not a Principle by 


their 
which we can diſtinguiſh the Reparati- 
ons to which they may be liable, nor 
does it oblige them differently to the 
reſpective damages which the — 
may ſuffer, according to the diverſity of 


the Events. But theſe Events are, with 


reſpect to the Debtors, as Accidents, 
which they could not foreſee, and which 
their Obligation did not n 

It follows from this 5 — — 
twe ee! ons who 
4 — for ſums of Moog, and all 
the other ſorts of ements, that in 


one and the ſame Contract, of the na- 


ture of thoſe which are binding on 
both ſides, it may happen, and docs 
Geg * often 


er ſorts of things have; 


put the Money that was due 
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for want of bis M 


rence of 


of rhe Contrafters be 

is, that cach'of them on his 
be baind wth other yet rheir 
_— e 


bur we JEM er 


ſame Contract limits the E rof 
one of the Contrafters to bare In- not 


tereſt of a Sum of Money, if it is not 
the Pngugemen of ent, wulf 
Aron — 25 


— | 24 E 8 85 Thu i 


the Seer informs im tha 1 005 


_ liged to deliver the th fold, and to 


warrant it with the qualitics which it 
ought to havez which lets him know, 
that 1 is nor delivered, 
if it has not qualities which it 
ought to have, if it is evicted from the 


Purchaſer, he muſt anſwer for the da- 


which ſhall enſue thereu ac- 
to the Rules explained in the 
oo tenth, and eleventh oo Tok of 
the Contract 


Contraft of Sale doth not form uny 


ſuch the part of the 
Buyer. For it uy; not point out to 
him what the Seller may fuftain 


oney, whether he 


ſhall ſuffer ** at all, Ref on 


the 
Che whe- 


Joh of be Wade 


_ ſuch. a diſa may not oc- 
Deer ſeized 2 and "may 
or —_—_ other the Seller ma 


ſuſtain th Thus, whereas with 


— 10 the e Events mr 
im to | having 
— he cannot ſay, when they hap- 
2 to the Buyer, that they are 2 51 
which he could not foreſee, and 
for which he ought not to be anfwer- 
able; whereas the Buyer, on the con- 
trary, may lay, ety in — 2 t of the diffe- 
rent loſſes which to the 
Seller, chat not any ther them has 
So ger nary 
whiẽ | 0 
Accidents Which is Obligation did 80 
point out to him: and he may alledge, 
that if che Seller had pr ws. that in 


caſe ſuch Accidents the 


Buyer ſhould be ent them, 
2 8 not have bought upon thoſe 


nor expoſed” himſelf to the dan- 
"Aoi conſequences, in cafe of 
ure to pay the price of the thing 


perceive the ſame diffe- 
or Ml ore 6 


oe 


„evil LAW, e. Bod 


alten o fin out dat Ahe the /En- fame 1 
Hoo, 
ments, even thoſe that are into 


"of Sale. But the fame | 


It. 


| Wee and 
in other forrs of Engage- 


withour Covenant.» But we muſt not 
draw this conf from the diffe- 


mn we ſer between the 1. * 
and that of the N. 

th theſe rho owe al My 

not liable 60 oy Rl in in 

e K pretext that their 


Engagrmem: doe N nt out 
what will be the rn — that 
will enſue upon their non- 
For it being certain that wy 
tg of to their Creditors a op mY 
| —¹ it is juſt, that they ſhou 
en 2 amends; vr in order 1 
this reparation am 
was neceſſary to have a fixed. Ru ” hat 
might be common to all Debtors in 
Sums of Money, and that. ſhould be 
founded on — principles than thoſe 
1 regulate the damages of all other 


there could not have been 


oro a more equitable Regulation in 
this matter, than what has found 


out, by fixing the jon of dam 
eld! the beer of © Na of Money 
is liable to, in aſs he fails to pay it at 
the term, to a certain portion of the 
Sum due; for this reparation, is founded 
on two Principles iv are perfect 8 
juſt anti equitable. One is, that all 
Debrors for Sutns of Money being un- 
der the fame Engagement, oWit 
only one 4. ef She fans ſame kind, they 
8 r to the ſame reparation 
Ang Say Ns, i8, . 25 
date to IS reparation O 
on one and the ſame foot, it 
coun — made more Joe and more 


certain, than by fixing it at the value 
of the Common 50 Fay may be made 


a * 


of Money by a lawfut Commerce. And 
this is what has been done by com- 


d Money, which makes the rice | 
f a gs, to thoſe thi 


ny 

produce ny ſome 9 ans 1 by 

regulating the profit of a Sum of Mo- 
„ according to the profit that is 

made of a Thing of like yalue. And 


leeing tlie wof ord 1 and moft na- 


5 1 profits, are thoſe which Lands 
yield, kde reparation of damages which 
ought to be made to Creditors in Sums 
of Money, who are not paid at the 
term of paytnent, is eſtimated at the 
rate of the uſual Produce or Revenue of 


a piece of Land of the fame value with 


the Sum chat is due. Thus, for exam- 
ple, if rhe common value of the Reve- 
nue of Lands is a French Sog or Penny, 
in the n the 3 of Ek 
Whic 


which will be due from a Debtor who 
owes the Sum of .a Thouland Livres 
which he does not pay, will be of fifty 
Livres à ear, which is the Revenue 


that is commonly 


a Piece of Sen r 


a Thouſand Livres. And it is upon the 
fame foot that Annuities are regulated, 
where he who purchaſes an Annuity 
of the Eſtate of his Debtor, does no- 
thing elſe but purchaſe a ge Revenue 
in Money, which may be of the ſame 
value with the ordinary Revenue that 
may be made of a Piece of Ground 
which might be purchaſed for the Mo- 
ney he lays out on the Annuity. But 


ſince the value of the Revenue of Lands 


is ſubject to changes, and that the ſame 
riſes, or falls, according to the ſcarcity, 


or plenty of Money, and ſor other cau- 


_ chan 


ſes which render it _ 
different Eſtimations, according to the 
changes which the times may produce, 
the Laws regulate differently the Stand- 
ard of the Intereſt of Money, and that 
of Annuities, according as thoſe changes 
may require. Thus we have ſeen in 


France, as has been already obſerved, 


Annuities, and Intereſt of Money, re- 
duced from ten, to between eight and 
nine per Cent. and lowered, by 


bo fre in the Banded, which fs the 


preſent Standard. 


| Exception All theſe conſiderations, which juſti- 
wo the ar the Rule by which the Intereſt of 


which fixes 
the Intereſt 


of Money. 


| lefs does it juſtify thoſe, who, rather 
than pay their 


dinance 
unjuſt Debtors go unpuniſhed, yet we 


ums of Money is fixed. at a certain 
rtion of the Principal, are to be un- 
derſtood only of the caſes where the 
Debtors cannot be charged with any 


blame, that may deſerve a Reparation 
of another kind. And this Rule does 


not juſtify the Debtors, who being able 
to pay, are unwilling to do it, and much 


ebts, hoard up their 
Money, and let poor Families ſtarve, for 
want of their own. This fort of Ini- 


* 


1 is of another kind than the bare 


elay of Debtors, who have not where- 


Withal to pay their Debts at the time 
appointed : and this hardſhip would de- 


ſerve puniſhments of a ſeverer kind, than 
a bare reparation proportioned to the 
damages which it may occaſion. It was 
for this reaſon that the Ordinance of 
Orleans in Frante required the Judges 


to condemn thoſe who ſhould be found 


in arrears for Wages due to Labourers 
and Workmen, to Lan the double of 
what they owed . And altho' this Or- 

be not obſerved, and that ſuch 


thought fit to inſert this Remark, to 
VoL-E. * 8 


out 


to make 


this Rule, the Eng 


they 


Goods. 


them. For we ought fir 
ſider the quality 


ſhew that this Impunity is not agreea- 
ble to the Spirit 9 Law, and that 
there are occaſions in which the crying 
Injuſtice of thoſe Debtors might be 
puniſhed, agrecably to the Intention of 
the Law. 


We muſt alfo except from this Rule 
which fixes the Intereſt of Sums of 
Money that are — Bankers who 
do not punctually anſwer Bills of Ex- 


change. For this kind of Obligation 
hath particular Characters which diſtin- 


guiſh it; as to which the Reader muſt 
conſult what has been ſaid thereof, in 
the fourth Section of the Title of Per- 
fons who drive any publick Trade, Sc. 
where we ſce. that the engagement in 
Bills of Exchange is not only to pay a 
Sum, but implies the circumſtance of 
remitting the Money from one place to 


. * : * 8 
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anotherz which renders the party wo 


fails in the performance of his engage- 
ment liable to other damages beſides the 
bare delay of paying what he owes. 
And this matter 1s regulated by the Or- 
dinance of 1673, in the Title of Bills 
of Exchange and in that of the Inte- 
reſt of Change and Rechange b. 
» 7. tit, F. de eo quod certo loco. 


Neither muſt we comprehend under 


ment of Debtors 
to their Sureties. For it is not Money 
that Debtors owe to their Suretiesz but 
are bound to fave them harmleſs 
from the damages which they may ſu- 
ſtain on the part of the Creditor, if he 
is not paid; as if he diſtrains their 
Thus, the indemnity which 
the Debtor owes to, his Surety, obliges 
him to make good the damages which 
he may have fi 
Goods, at the inftance of rhe Creditor. 


ed by a Serzure of his 


Acſter having made this diſtinction be- 044 R 
tween the Intereſt of Money, and Da- mark: con. 
mages, it is neceſſary to obſerve, as to % D 
Damages, that it is by two views that 


mages. 


we may judge whether there be any at 


all due, and that we ought to regulate 
| of all to con- 
the fact from whence 
the damage procceded, as if it is a Crime, 
an Offence, a Cheat: Or if it is barely 
ſome fault, ſome neglect, or an involun- 
tary non- performance of an Engage- 
ment. For according to theſe diffe- 
rences, the Reparation df Damages may 
be greater or leſſer, as we ſhall ſee here- 
after. And we ought alſo to conſider 


the Events which have enſued upon the 
faid fact, and whether they be ſuch as 


ought 
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ed, 
i that there ariſes from — I 
a Chain of and events 
5 divers 
thoſe events pg the i 
mediate ONLINE. of oe faid 


h 
ei 


cribed to other cauſes 
no d ce on the ſaid 
o whi that ict had 
E or that they happen 

joined with the ſaid by rg 
accidents. . And OTE to theſe 4 Þ 
e nces of Ex vents, there may be a 


* in the | ſo that ſome of 
be ol i imputed | to the Au- 


and it not be rea- 
e to charge him ue 


e ſhall "able. {6 Rs d thc 


the real and 


8 ſorts of Events, * of the re- 


* e 
ons relati to Dam 
8 following 5 BN 


ts which the fact of the 
who is anſwerable for the damag 
to ae ny 8 0 5 
to the TAC 

tive e thereof. 


We may ſuppoſe for, the firſt Caſe, | 


RS icwk at the wie: time, e gee 


be mo- 


chat * Merchant having hired a Shop 
a 


for r, in a Town which was not 
the place of his uſual reſidence, and that 
having carried thither 3 
it hap i happen tha he who had let him the 

imſelf turned out of. the poſ- 


| n ereof, either 1 0 an Eviction, 


SS + ta 


or by a Power of Redem ption, . or. by a 


Seizure of NES and 3 


1 
lof&. his 1 Nen 


* he xpeted from 


y to Kiſh in 
i hole phil 
ce of 


| 1 ow The yents which 5 
T 4 from ſome other cauſe, jointly 
vith that of the non-perforthdnce of the 
der. and for which. it grey not be rea- 
able x6 make the Lffor of the Shop 
CONSE: p 
os the in the firſt of theſe Events, 
where Merchant las hired another 
, Shop, the t all the damage conſiſts in his 
11 it at à deter rate; and 
thit t pers eos. for its only 


cauſe 3 —— ene of che fir 
to be indemnified as to 
| A ha 850 15 more to get this 
other t in the ſecond caſe, 
Yep Merchant could not get ano- 


Shop, © we ſer that he ſuſtains three 


different ſorts of ang de di that of the 


C F tranl Merchandize 

chr a bac that of the loſs 

of the profit which he would have made 

by > Lap and that of 
5 


be 10 0 the charges for the Car- 
riag. 85 the „ is a neceſſary con- 
= 5 of Hos non-! SNN of th 
nt etting the 3 and ſee- 
W wk f = fo et other 
cauſe, m ute it to him Wo 
* ed bor 1 EY 
The [loſs = the profit which might 
ave been made hy the ſale of the 
is alſo a conſequence of thisnon- 
rformance of the Leaſe of the Shop; 
ut this loſs is we of the ſame nature 
with that of the cl any th the Carriage. 


For Fes © the loſs by the Carriage of 
the Goods 1 hay be eaſi mated, and 
is an effect which hath for its certain 
and preciſe cauſe the non-performance 
of | 5p > Oo 3 the loſs of this profit 


In might have been made by the 


of the Woes cannot be ſo eaſily 
known: 


PS 

happen ikewiſc that 

| eiten ee e 
the pln of Money, and the great 
number of the profit would 
have been great. that it cannot be 
known exattly what this loſs may have 
amounted to. But even altho' it could 


ity had made; yet it would not be 
to charge all that loſs on him 
ght to have furniſhed the Shop. 
or this Merchant having 
{till the Goods in his poſſeſſion, might 
yet make profit by them, and perha 
more than he would have done at rhe 
for which the Shop was hired, no 
knew at that time of 
the events which might make the 
— either or leſſer, or which 
ght occaſion; N that there 
— — be no profi or that there 
would be loſs, inen of So that 
they did not reckon that the penalty for 
the non-performance of the Leaſe ſhould 
«mount to the value of the bt 7 
3 this Merchant could hope for 
from a good market. But becauſe he 
who has failed todeliver the Shop 
to _ ſome | ment for — not 
orming his n; it is to a- 
— . all el views 1225 
tion of and to regulate the 
ſame according to the circumſtar 
As to the third 
that of the Bankrupcy, this unforeſeen 
event having for its particular cauſe, the 
condition in which the affairs of rhe 


ought 


ſuid Merchant were at that time, it is 


an accident with regard to him who had 
promiſed the Shop, and which co nſe- 
8 ought not to be laid to his 
charge. 


| e may ſuppoſe, for a ſecond Caſe, 
that a Merchant having agreed with the 
Maſter of a Manufutture, for a certain 
mity of Goods, to be delivered to 
um on a certain day, that they might 


like wie 


D 
tat intended to buy 


ing any profit ar 


2 5 Which is 


07 tagen, Cours, Gl. es 


de imbarked on board a Fleet appoint- 
ed to fail at that time, and that che Vier- 


chant —＋ Ing pad eben the price 
of A. faid Goods, or 
ng come with S to receive 
=Y are not delivered to him. 
We fee alſo in this caſe ſeveral dam 
the charges of the the lo of 
the profit which this Merchant might 
hope to have made by the fale of thoſe 
Goods in the place whither he purpoſed 
to ſend them, and that of the gain 


which he might have been able to make 


upon other Goods which he would 
have — 2 up in the ſame place, and 
e Intereſt of the Money which 
he had 5 a char 
Carriages are ue ro him without an 
manner of difficulty, as well as the It. 
tereſt of the Money which he ad- 
vanced. The 


the Goods which he 


his outward bo n1 Car go, is too remote 
m the deed of the 0 who has 
ailed to deliver the Goods for the Im- 
barkation, and ought not to be impured 
to him. And as tor the profit which 


might have been made by thoſe N 


if they had been imbarked, we mu 


conſider, on one hand, that "for want of 
| having had thoſe Goods delivered to 
him, the Merchant is deprived of the 


hopes 


of the gain which he might have 
ex 


and that he who was bound 


to deliver them, having failed in the 


rmance of his engagement to do it, 
ns or 2 —4 * pen een of his 
ee by 
Kink ſhine wo Rela of the 
And on rhe other hand lien, $f we 
ought to conſider that this ok ti was 
not certain, that the Ship mi 
by Shipwrack, or fall into hy 45 75 
ay or Rnemics z and that other ac- 
cidents might have ptevented the mak- 
So that in this 
— of events, it would not be 
juſt that the 
15 
might ho 
en: pen as Bur it ought 8 de 
on the prudence of the Judge, 


to the gain which one 


thereof, and 


of the 


profit which he might 
with the Produce of 


tion of damages 


for from a — 5 depen 
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and to moderme ſome 4 — od, = 


es, _— to the circumſtances, 
the particular Uſages obſerved in 
fuch caſes, if there be a. 
We 2 by theſe Examples, and it is 
ealy to remark in others*, of what 


conſtquence it is to diſtinguiſh the c- 


vents, in order to kn M whercin the 
ht to conſiſt. 
ould conſider 

the 


reparation of damages 
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bythe Av Authority of Jultice, od hes 


TEIN 


qualities of the facts from whence they in 
„ e eſtions relating faid 


tha firſt e 1 of 
the L of oh hop promiſed to the 
Merchant, if we ſuppoſe that, inſtead 
of an Eviction, or à Seizure, which 
3 
aſe, it t 
8 
ri or that on 

a 1 x ring oe faid Shop hes 

ſet apart for ſome publick 


1 to 1 gi aer take Fe 


changes z ſeeing the ſaid 
would be 11 which had 
Foe. wh without any fault on his — 
ty would not 1 ble to any 
tion of y the wb, 4 


_ no 1s to — 55 f 
t e part 

Hor if we ſupp! 8 be who let the 
Shop to this did aſterwards 
let it to another, * put him into Nes 
ſeſſion of it, that he might have a 

er Rent for itz this Knavery w fub- 
ject the Owner of the Shop to a much 


ter reparation of damages, than if 


e non-performance of the Leaſe had 
bech occaſioned only by a Seizure, or E- 


viction of the Shop. For whereas in 


the _caſe of an Eviction, or Seizure, we 
5 to moderate the reparation that is 


” made to the RO, oe by 2 
in inted of the Sale o 
Gooth, yp La to the Remarks 
which "have been made; his knaviſh 
dealing cuts off all pretenſions to 
any mitigation of the damages: and 
the 88 which ono ger Par- 

in damages, t to have the ut- 
259 extent that The Rigour of the 
Law can give it, becauſe the knayery 
implies a will and intention to do all the 
hurt that is poſſible. 


" © See the ſeventeenth e of th 


ſecond Seftion of the Contract of Sale, the eighth Avticle 
of the third Sechon of Letting and in, the roi, 


reenth, and fourteenth Articles of the Section 


4 4 1 0 and the ſixth Article of ſeeond \ Sec- 
ion of Proxies. 


Bants, 


We may conclude from all theſe Re- 
marks, that in all the caſes where the 
queſtion is to know if any Damages are 
5 and in what they conſiſt, it is ne- 
ary to conſider the uality of the 

fakt Which has mtr as. the damage, 
the ſhare which the perſon who is 


* 7 - 7700 
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| JP 
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hi ods e hich che vere 


2 Example, in 


e tic of th uud a oe him w 


it, he ought to make good to the Farm» 
er the preſent loſs which he ſuffers by 


wi * the pe "Uh had 
his intention, — the 
ppened by accident, what 
haye yu conſequences. of it, either 
immediate, or more remote, and which 
may have e from other cauſes. 
And it is, hee: Views, and vl bis 
a 8 5 hat — 
ev that the 
ought, ce to their prudence, to 
decide queſtions of this nature. As to 
which it is likewiſe neceſſary to obſerve, 
that there are caſes in —— the con- 
ſequence of. the 7 rmance of an 
fuch, that altho' 
there were no bad {gnentign 60 the gan 
him who has failed to perform his 
yet he might deſerve not 
y to be condemned in a conſiderable 
Sum of 2 for Reparation of Da- 
o to be. puniſhed other 
wile. 3 thoſe who un- 
e to, furniſh Arms, Proviſions, 
orrage, or other things for an Army, 
and who fail in the performance of their 
Contracts. For in Contracts of this im- 
portance, wherein the Publick and State 
is concerned, imprudences and other 


faults, let them be never ſo ſmall, are 


of ſuch conſequence, that they deſerve 
to. be puniſhed ul great ſeverity, and 
are fach as may be ranked in the num- 
ber of 9 — according $9, the, var 
cumſtances. 

We may add to all theſe Remaks, a 
diſtinction which it is neceſſary to make. 
between two forts of caſes. where da- 

happen that are to be eſtimated. 
One is, of the caſes where the damage 
is preſent, and where the reparation may 
be known, and regulated by a view of 
the events which have actually happen- 
ed. And the other is, of the caſes 
where the damage is not preſent, but to 
come, and depends on future and un- 
certain events, "tho! it be neceſſary to 
3 the reparation for the — 
before they happen. We may ſee in 
one and the ſame kind of Contract, an 
example of each of theſe two ſorts. 

If "= JOE. of of a Farmer, which was 


only. for one year, be -interrupted juſt 


xe Harveſt, = a change of the Pro- 
rietor, as if the and was evicted from 
þ ho had leaſed it out, or if he ſold 


not being allowed to gather the Crop 
that is on the Ground; and it is no hard 
matter to adjuſt this reparation of da- 


mages, becauſe it a wherein the loſs 
does conſiſt. Bur ke che Leaſe was for 


ſeyeral years, and the ſame be interrupted 
from 


from the firſt, or ſecond year, che da- 
ab will conſiſt in the loſs which the 
Farmer ſuſtains by not enjoying his 
Farm for the remainder of his term. 
Fhus the Eſtimate of the Reparation 
of Damages, will depend on the ſeveral 
views of the Events which this Farmer 
might have reaſon to hope for, or fear, 
according to the quality -of the Fruits 
or Revenues which his Farm eee 
It was poſſible that there might happen 
 Hails, Froſts, Barrenneſs, a fall in the 


* 


E of Proviſions, and other cauſes of 


oſſes: and it might likewiſe ſo fall 
dut, that there might be plentiful Crops, 

that the price of Proviſions might like- 
wile riſe, that there might be favoura- 
ble opportunities for the Sale of them, 
and other cauſes of Profit : and, ina 
word, it might happen that the ſaid 
Farmer would:neither haye been againer, 
nor a loſer, But becauſe Farmers uſual- 
ly make their bargains ſo as to be gainers, 
and that it is even the intention of the 
Proprietors, that their Farmers ſhould 


reap ſome profit; the uncertainty of 
theſe Events js no reaſon why a repara- 


tion of damages ſhould not be due to 
this Farmer. And all that Human Rea- 
fon can do in a cafe where it is neceſſary 
to decree a reparation of damages to be 
made, and impoſſible to know what the 

may amount to, is to take a 
Medium of the Profits which Farmers 


of ſuch Lands may commonly make, 


adding thereto the conſiderations. which 
the 3 circumſtances may deſerve, 
as if the Farmer had enjoyed his Farm 
for the greateſt part of the time of his 
Leaſe with à great deal of profit, or a 
great deal of loſs; for in the firſt caſe, 
the Reparation of Dama 
he leſs, and greater in the ſecond: if 
the faid Farmer found any where Elſe an 
opportunity of taking much ſuch ano- 
t 


offered: if he had many years of his 


Leaſe to eome; for in this caſe one ought 


not to allow for each year the ſame Re- 
paration of Damages, as if there remain- 
ed only one or two years of his Leaſe to 
run; becauſe the Farmer might provide 
Himſelf of another Farm in ſo long a 
time, and he might have many more 
caſualties to fear. And we ought alſo to 
conſider the cauſe of the interruption of 
the Leaſe; if it is an Eviction that was 
not foreſeen, a voluntary Sale, or an 
Accident: For according to the cauſe, 
either there is no Reparation due at all, 
as if the Land was carried away by a 
Flood; or it might be leſſer, or great - 


2 — ' » ; N | 


that may be between theſe two 
Ae in what regards the ap 
tion of the ſeveral Reflections 


ought to 


ther by the] 


caſes where this | 
ſome Art or Prof 


_ Enquire into. We 


Ik he who 


er, according as the Pröprietor had more 
It is by all theſe views, and others of 
the like. nature, that we may regulate 
the Reparations of Damages of this 
kind. Which may be reduced to the 
Rematk already made, that the, Repa- 
rationg of Damages, ought to be regy- 
lated by à view of the cauſe of {bl 24 
mage, and of the events which are the 
conſequences of it. 12 
Hitherto we have faid nothing of 
the vulgar diſtinction in the matter of 
Damages, between thoſe which are duc 
for a Phage, or Loſs that one ſuffers 
by a diminution of his preſent Goods, 
which he is actually ed of, and thoſe 
which are due on the account of a Gain 
that 1 1 . it wk be —_ to dil- 
tinguiſh theſe two forts of Da | 
after the other diſtinctions 1 
been remarked. Thus, for example, in 
the caſe of the Merchant to whom the 
Shop had been let, we fee that the loſs 
of the charges of tranſporting his Goods 
is of the firſt ſort, and the loſs of the 
profit which he might have made by 


the Sale of them is of the ſecond ; as 


well as that of the Farmer, whole Leaſe 
is interrupted. And as to the difference 
ſorts of 
lica- 

ve- 


mentioned, both to the one ſort and 


the other, it is eaſie to diſtinguiſh them 
aright. And one will be able to Judge 


both by theſe Reflections, and by the 


Rules which ſhall be explained in this 
* of the uſe that is to be made of 
them in 


n the ſeveral caſes of Damages of 

all kinds. 5 | 
| 1 obſerve in the laſt place on Ie R 
the ſubject of the Eſtimate that is to be rations of 


made of Damages, that, in conſequence Pg 
| of the Remark 6 
er Farm; or if no ſuch opportunity 


109 are regu- 
cady. made, this Eſti- lated either 


mate may be ſettled in two manners, ei- , the 

der Dy } N HAND or by {ſkilful udge, or 
Perſons, and this depends on the quality of 9 C 
the Damages that are to be eſtimated. For! 
if they are ſuch as the Judge may regu- 


late bimaſelf, there is no occaſion: to call 


for the aſſiſtance of ſkilful Perſons: who 
are not to be employed except in the 

ithnar depends on 

hon, or on ſome 

facts which it would not be ſuitable to 

the Function or Dignity of the;Judge to 

ſhall explain theſe 

ſorts of Damages by two Examples. 

f Has purchaſed an Eſtate is 

evicted thereof, and demands for his 


Damages only the Fines of Alienation 


which 
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they conſiſt. But 7 it i 
due by an Architect for a 


i Building which are to be regu- 
ont Wok, demande 


or of the 
of 52 in thoſe — 5 n 
| if the caſe be ſuch, that the Eſti- 

mate of the depends barcly on 
Reflections to be made on the _ 
of the Fact which has occaſioned the 
f and on the 2 382 have 
. the conſequences or effects thereof, 
in +: 8 0 Aug © heroin * 
* Reparation, 

wie not, = that there br nocht 
barbs which * the j l 
Tkilful Perſons theſe Pe” of Re- 
flections are 1 3 45 with the 
Dignity and Function of the Judge, he 
may cogmzance of them, and may 
regulate by his own Prudence the Da- 
mages of this kind. Thus, the Ordi- 
nances of France require, that the Judges 
themſelves ſhould regulate the 
cauſed by falſe Impriſonments, unjuſt 
Seizures of Goods and Executions e, * 
cauſe the liquidating of theſe ſorts of 
Damages depends on the conſideration 
of the quality, and circumſtances of the 
2 0 which occaſion them. Thus, for 
T if a Creditor cauſes his Debtor 
do be rown into Jail, when he has no 
right to uſe the ſaid conſtraint, whether 
it be that his Debt does not give him 
— power, or that the Ke * 
Debtor, or ſome other cauſe, d 

the ſaid im imprionmene to be ue a ad 
that the faid Debtor be a Da urer, 
or other perſon who b by Ya Labour 


maintains I Fanny, which for you of 
this aſſiſtance fuſferedl likewiſe other loſ- 


= it will depend on the Prudence pf * 


e Judge to regulate a Re 
boch r be loſs of the day's work of 
this Priſoner, and 15 the other D ak 
f 


according as the injuſtice 
Bio d Creditor may deſerve apon confi conſide 


ration of the circumſtances. | 
- * Ordinance of Blois, Article 45; 


We have j judged it neceſſary to make 

here all thele Remarks on gd 64 nature 
and Principles of this matter of Intereſt, 
and Damages, in order to explain the 
difficulties Which the Laws t hemſelves 


» : N 
AW, Sc., Bo 
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which, to prevent theſe d 


W. 


7 2 
ledge to be therein; ſinoe we 


1 * of the Emperor flinian, in 
ties, and 
the infigite number of queſtions that 


ariſe from thence, he reduced all the 


Caſes where there any, - 
to two kinds.” The obe is, of thoſe 
oe ihe is. about a cer- 


tain ANY, rity, or which, have their na- 
ture 


ſuch as Sales 
A ny OO Tt Os 


* all Contracts. The other 
ind is of all the other Caſes L 
without diſtinction, whatever might be 


the cauſe of the 
the firſt kind, 


As for the Caſes 
which have their nature fixed, 5 
where the queſtion is concerning a 
tain quantity, he eſtabliſhed it br a 
Rule, that the ſhould not ex- 
ceed the double of the ſaid quantity: 
And as to all the other where 
there ſhould happen any he 
ordered that they ſhould be regulated 
by the lence © of the Judge, accord- 
ing to the Eſtimate of the real Hane 
that was ſuſtained t. 


um pro eo quod intereſt dubitationes 


in infinitum productæ ſint: melius nobis viſum eſt 
hujuſmodi prolixitatem, prout poſſibile eſt, in an- 


guſtum coarGare. Sancimus itaque in omnibus 
caſibus qui certam habent quantitatem, vel naturam, 


| veluti in yenditionibus & ibus, & — | 
— in- 


minimd excadere. In aliis autem 

certi elle videntur, judices 4 cauſas dirimendas 

ſuſcipiune, per ſuam ſubtilitatem requirere, ut hoc 
inducitur damnum, hoc reddatur, & 

non ex quibuſdam machinationibus, & immodicis 


; — in circuitus inextricabiles redigatur: 
ne dum in infinitum computatio reducitur, pro ſua 


impoſſibilitate cadat: cam friamus eſſe naturæ con- 


m, eas tantummodo pcenas — 
nr. Hon (hm 

conclufe ſtatuuntur. Et 8 non eiüm in in 
damno, ſed etiam in lucro noſtra amplectitur con- 


ſtitutio: quia & ex eo veteres id intereſt ſta- 
tuerunt. Et ſit omnibus, m quod dictum 


eft finis antiquæ prolixitatis, hujus conſtitutionis 
— rm) l. un, C. 4 4. minen 


Seeing this Rey kay which limits 


the he double in all Con- 


tracts, and in the caſes where the 91 
tion is about a certain quantity, and 


which have their nature fixed and re- 
3 is a manner of deciding which 


oes not unravel nor reſolve the diffi- 
culties, and which often would not do 


juſtice to thoſe who ſuffer damage, it 


is therefore not in uſe with us. For 


beſides that it does not diſtinguiſh be- 


tween the Facts in which there is Kna- 

very, and thoſe in which there is none, 

there is no more reaſon for leſſening or 
e 8 


I 


- Of IxTER EST, Coors, Sc. Tit. 3. 


rettenching any thing of the lawful. 
ig of Damages in_ the Caſes 


where the queſtion is about a certain 
quantity, in Contracts, than there 


is in the other Caſes of different natures. 
Thus, ſor Example, if a Tenant ofa Houſe 


Who pays _ one hundred Crowns 
for the Rent 

to make the Repairs which he was 
bound to make, that he had cauſed a 
damage exceeding. one thouſand Livres, 
or if the Houſe had been burnt by his 
fault, it would not be juſt that he ſhould: 
be quit for his Rent, nay, not for the 
double, nor even for the triple of it. 

It is to be obſerved, as to this Rule 
of Juſtinian, which limited thus the 
Damages to the double in all thoſe ca- 
ſes which have been mentioned, that it 
ſcems to have been made in imitation of 
another Rule, which ordered that the 
Intereſt of 'Money lent ſhould never 
exceed the value of the Principals. And 
whereas this Rule concerning the Inte- 
reſt of Money, took place at firſt only 
iu the caſes where the Intereſt actually 
owing amounted to the value of the 


Principal Sum; Juſtinian extended it 


to all the caſes where the Intereſt paid 
at different times, exceeded the princi- 
pal Sum that was due b. 


L. 25. f. 1. C. de uſur. Nov. 12 1. 138. 160. 
Uſuræ per tempora ſolutæ non proficiunt reo 


ad dupli computationem. Tune enim ultra ſortis 


ſummam uſuræ non —_— e tempore 
ſolutionis ſumma uſurarum excedit eam compu- 
tationem. l. 10. C. de uſur. Cùm igitur leges no- 
ſtræ nihil ultra duplum ſolvi velint: & nos in hoc 
tantum differentiam habemus cum prior ibus, quod 
illæ quidem debita conſtituant uſque ad duplum, fi 


nulla particularis facta fuiſſet ſolutio: Nos vero re- 
cipiamus ut particulares etiam ſolutiones debita diſ- 


ſolvant, fi uſque ad duplum pertingant. d. Nov. 121. 


. 1. 


This Rule relating to the Intereſt of 
Money, may have been made out of 
hatred to uſurious and extravagant In- 


tereſt, which, altho' tolerated in the 


Roman Law, was: not very favourable 
but it is not in uſe with us in France, 
except in ſome places. For ſeeing no 
Intereſt is adjudged to the Creditor, un- 
leſs the ſame be demanded, and that it 
be juſtly due during the whole time of 
the delay, it would not be juſt to make 


him loſe it. Thus, for Example, if a 


8 or other Creditor, having 
occaſion for his Money, and not being 
able to recover payment, after he has 
obtained Judgment for his Debt, finds 
himſelf obliged to ſeize upon the Ef- 
fects of his Debtor, or to appear for 
his intereſt in a Seizure already made 
by ng * and that the Debtor 
OL. I. | 


| e e Suit relating to the ſaid 
izure ſor many years, by Appeal, or 
* 


it, had ſo far neglected 


Taube, be „ 92 
quiry, that after twen t de- 
* be ſhould)be 3 A che law- 
fu mages that would 


Reparation of Da 
be due to him. 


417 


There is alſo another ſort of Duma Expencer, 


ges, which is that of Expences due 
from the perſon who is caſt in a Law- 
Suit z and that conſiſts in the reimburſe- 
ment of the Charges, which the perſon 
who gains the Suit has been at in car- 
rying it on. But beſides this Reparati- 
on of Dam which the Ordinances 


oblige the Judges to decree to all thoſe 


who gain their Law-Suits i, there was 
in the Roman Law other Coſts and Da- 
8 againſt thoſe whoſe Demands, or 
Detences were found to be nothing bur 
Injuſtice and Cavil!: and the Romans 
likewiſe made uſe of this precaution, to 
oblige the Plaintiff, and Defendant, and 
their Advocates, to make Oath, at the 


very beginning of the Suit, that it was 
not out of malice, or for the ſake of 


cavilling, that they carried on the Suit, 
but that they looked upon their Cauſe 
to bo juſt well grounded m. This 
Oath is not in uſe with us in France, 
and it was only a ſure occaſion of Per- 


jury. But the Condemnation of thoſe 


in Coſts who proſecute or defend ill- 
grounded Law-Suits, has been found ſo 


juſt, that Francis the Firſt revived it, 


having ordained, that in all Matters 


Civil and Criminal, the Coſts occaſion- 
ed by the temerity of him who is caſt 
in the Law - Suit, ſhould be given againſt 
him, if they are demanded; and: that 
they ſhould be taxed and moderated. by 
the ſame Judge who decides the Law- 
Suit n. But altho' this Ordinance be 
not at preſent: put in execution, and 
that we ſee very ſeldom ſuch Condem- 
nations, yet the Equity of this Rule is 
not aboliſhed, neither can it be; and 
the Judges are at liberty to obſerve it 


on all occaſions where the Spirit of theſe 


Laws may require it. 


See the Ordinance ' of Charles IV. in 1324. of 
Charles VIII. in 1493. Article 50, the Ordnance of 
1667. Tit. 31. Art. 1. | | 

| Improbus litigator & damnum, & impenſas li- 
tis inferre adverſario ſuo cogatur. F. 1. in f. inf. 
de pœn. tem. litig. | 

n Toto Tit. C. de Furejur. propt. cal. dando. 

o See the Ordinance of 1539. Art. 88. & 89. 


We ſhall not treat, under this Title, 


of the matter of Expences, becauſe it 


is a part of the Order obſerved in Judi- 
cial Proceedings. And as to the Coſts 
and Damages which may be due from 

1 N thoſe 
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f Intereſt. y A 


A Frer the Remarks that have been 
made in the Preamble to this Ti- 
88 
ges ar it is not to 
explain here what is the ſubje& winter 
of this Section, and of that which fol- 
_ lows. Since it appears clearly enough 
that the res Ay of 1 preſent 
Settion, is the Reparation of Dam: 
which is due from Debtors who = 
Sums of M 7 and who fail in the 
nt thereof; and that the matter 
of the other Section comprehends all 
the other kinds of Reparation of Da- 
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for another, came demand Inte- 
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Reparation 1. Deſini- 
of which the Law directs n In- 
to be made to Creditors in Sums of Mo- 
ney, by Debtors who fail to pay what 
they owe *, {1 | 


2 
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IT. 


The Intereſt which Debtors in Sums 2. 7: what 
of Money owe for default of payment, i ch 
is fixed by the Law, at a certain pro- 
portion of ſo much in thePound, every 
year, and for more or leſs time in pro- 
portion b. And this Intereſt is comput- 
ed on this foot from the moment that 
2 Debt becomes due, till it is acquit- 


» Ufurarum modus ex more fegionis 


6 afer. 
n me of the 3 
NN 


con- 
in 


ubi 
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4s woll 
which fix 
different 


as 
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den 


4. The Pur 
Chaſer of ment; who has got 


ir Debtors incur the penal 


Of / INTEREST, ER * Tit. 5. *Y 419. 


diffrently according r 
ferv ed ih the Preamble to the Title, 


III. 


: penalty Sy Intereſt 
their delay to what they owe e, 
8 * d delay may be im- 

ted to Ra and may 
Feet. Which LP the nature of 
the Credits, and on the eircumſtances 4. 


For in ſome Debts the bare default of 


at the term of ent makes 
b en run for i det of the 
Creditor, altho' he do not demand it: 
and in other Debts, this Intereſt is not 


due except from the time that a De- 
mand has been made of the Debt, in a 


Court of 8 
term fixed yment, and that it was 
expired. We vat be able to judge of 


this diſtinction by the * which fol- 
low. 


* Uſurz non propter lucrum petentium, ſed 
. 417. 4.3. 
er 
e o is ſed ex per- 
ſona. Id eſt i interpellatus o non ſol- 
verit. apud judicem examinabitur. J. 23. 
. de ſur. An mora facta r = yi neque oon 
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t $ var — wb 32. 
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poll eln thereof, 


Lands owes qwes the Intereſt of the Price, if he 


the Intereſt 
of the Price. 


he does not conſign it, in caſe tlie Sel- 


does not pay it at the term of payment, 
altho' it be not demanded of him, or if 


ler refuſes to receive it. And with 
much more reaſon would the Intereſt be 
due, if there was no term fixed for 
payment of the price, or if it ook a- 

eed that the Buyer ſhould e 
at the time that 


mould be delivered to him, and that 


he had failed to make yment*. For 
this Intereſt is due for the Fruits of the 
Ground. And although the Purchaſer 
reaps leſs profit from the Lands, than 
the Int of the Price amounts to, 


or that even by ſome accident the Land 


yields him no Revenue at all, he will 
nevertheleſs be liable to the ſaid In- 
tereſt for the Right of Enjoyment : and 
the Accidents which deprivè him of the 
enjoyment him as Proprietor, and 
do not diſcharge him of the Intereſt, 


which 77 ht not to ceaſe, nor to be di- 


miniſhed by reaſon of the ſaid loſs, as 


it would riot be augmented, were the 


Fruits of never fo great value. But this 


Rule hath its uſe only in | the caſes where 
Vol. I. | 


ave that eſ- 


altho* there was a 


The Purchaſer of a Land, or "IO | 


the Contra of Sale has not otherwiſe 
regulated what relates to the Intereſt of 
the Price. For if the Contracters have 
explained their minds touching this mata 


ter, their agreement will be inſtead of a 
Law. 


 * Uſuras emptor, cui poſſeſſio rei tradita ef}, fi 
pretium venditori non obtulerit, vis pecuniam 
— — It, wquitatis 
ratione preſtare cogitur. J. 2. C. de 
Poſt traditam poſſeſſionem venditore. 
cui ſucceſſor incertus fuit, medii quoque temporis 
uſure pretii. 4-2 . ee eee e 
ſtabuntur. I. 18. f. 1. F. de war 
888 autem in hoc — infr} ſeri hot 2 
mis pretium quanti ca res venit: item u 
eh polt diem treditionie. Nam cum re emptor 
— equiſſimum eſt eum uſuras pretii 
W . de ad. ene. O. vend. I. 2 C. cod 
of the third Section of Cove - 


the cf of the Price, ſee the - 
FEY: 2 eat 
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If that which is due Nes from a 5. nerf 
Cauſe which in its own nature produces and of wn 
no Revenue, the Intereſt thereof will , 


be due only aſter the Debt has been des“ 
mantled in a Court of Juſtice: and in 
this caſe it is only this legal Demand 

that makes the delay of payment to be 
imputed to the Debtorf. Thus, a 
Debtor who owes a Sum of Money 

which he has borrowed, failing to pay | 
it at the time appointed, does not owe 
Intereſt for it: and the Intereſt will not 
run but from the time that it has been 
demanded in a Court of Juſtice, Thus 


he who has been condemned either in 


Coſts % or in Damages b, will not owe 
Intereſt for the ſaid Sum, till after that 
the ſaid Coſts and Damages have been 


| by age and the Creditor has demand- 


in a Court of Juſtice, the Intereſt 
of the Sum at which they have been 
taxed. For in all theſe c the Debt 
not producing Intereſt in its own na- 
ture, the Debtor docs not begin to owe 
any until the Creditor ſets forth by his 
Demand the which he ſuffers: 
96 the Debtor, on his part, owes then 
the ſaid Intereſt, as a en, for 
his delay of payment. 


tte conteſtatl uſuræ curiunt. TTY 


aſter. 
| The Intereſt, actording to our Uſage, rum not 
from the time of Canteſtation of Sis, "as b ſaid. 2 4 
Law, but from the time of the Demand madi by the 
— TOS On As to which it is neceſſary to 
be nfs Fares krhet the FU, ns ar 

— nf Fudge beriveeh the Plainti 

his Demand, and the Defendant | 
is autem co videtur, chm judex per nar- 
rationem i cauſim audire ccœperit. J. an. C. 
de lit. comeſt. Poſt narrationem n propolitam, 
— rn 1. 14. — 
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that even from the day of the Tranſacti- 
on, altho' there be a term fixed for 
payment thercof. For this Intereſt is 
made u condition of the Tranſaction, 
either to compenſate What he who ſti- 
pulates che Intereſt may remit in ano- 


ther or for other cauſes. And 


ſuch a ſti 


wet wy US 
y, the 


of 'a Condemnation, 


effect 


4 Na 
* 


Juſtice. For Tranſactions have the 


by the Sentence or Decree of a Court 


en with a Woman in 5. mere 


The Dowry 
Martge, ought of fs own mine . 
produce. Intereſt, without a. Sentence of- 


* 
2 


aſſigned over to the Huſ- 
in payment of his Wife's Portion, 
for this will not change the na · 
ture of the Nebtar's Obligation; but it 
mult be underſtood of the perſon him- 
ſelf who makes the Scttlement, ſuch as 
a Father, or a Mother, who endows 
their Daughter. But if the Marriage 
Settlement were conceived in fuch terms 
as to make one judge, that the intenti- 
on of the Contracters was, that the in- 
rereſt of the Sum promiſed ſhould not 
be due till after a certain time, it would 
be neceſſary to keep to that which ap- 
perk be their intention; whether 
the 


ther, y + wa or by r perſons. 


immobiles, vel aurum fuerint 
8 five in muliebribus wa 


of two 
this 


But according to 
gran a renfonable 


Thoſe who retain in their hands Mo- g. 2e 
nies belonging to other perſons, and due from: 

who divert them, and turn them to % 1 
their own profit, Without the conſent u © 


own 


of thoſe 5 bound to In- profit tie 
it b 


rereſt, altho i not. demanded. - For Monies be- 
it is an injuſtice which they do to thoſe lg, 
whoſe Motey they keep: ang. this Iv 2" 7" 
rereſt is due as a latisfation for the loſs” 
which they may occaſion, any as a juſt 

| I | puniſhment 


= 4 for the Intereſt o 
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in his hands Monics be 
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he is = to 
for the Intereſt which he owes: and 
the GT 8 130 Ar- 
of Intereſt with the ny 

| 1 atk to make the whole 
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fame will 
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10. But he We muſt x: care in a 
not to c a with | 
the . of 


Lanocher nature, ſuch as the Rent of a 


90 I di 
which r 


in omnem caulſam 


Wm pee 


ing the E 


b luxauken; Coors, 8 Vi g. Seck 1. 421 


ney ; whereas the Price of the 


of the Rents 
A along, is a natural 


enue, which 
on the of the Debtor is the value 


of an ment which he has reapc« 
the benefit of and on the ry ow 


Creditor, is a rcal Good, which in his 
hands makes a Capital, as his other Goods 
do. So that the Debtor of the Rent 
of a Farm, or of a Houſe, owes juſtly 
Intereſt fe for rhe fame, from the time 
thit by has been Sade 


non eſt, quia non ex ipto 
eft, id eſt, nova obligat b 
83 — rege, pe & 
tardius pecumia deberet, non _nifi ex mo- 
ra uſuras [. 1 de uur. 
2 o cas ker 2 
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1001s . cam 


. s en irs is 


IST and have fo 
| ng. pc which was 8 


chat 


. How 
W Credit, 2. 


755 that js lowing by ks Debrry for 


n, 40 We muſt except 
where be Rule ho rnd _= to 


Tar 8 


mand ine For this ſecond Creditor cannot 
Sum. 


45 
ps 


him; becauſe he 


not 


which the Minor's 


Intereſt can never be reckoned 


. 4 Sum. But if a 
third perſon pays for a Debtor Intereſt 
to cis ther pk the in Drncipl um, 
to this third is a 

Which he faid Debtor: and 


The nl ne mein in aCourtof 
Ju ce both the lid Princip, andthe 


n * Nulo modo bange geen 2 du cx | 


a poi 


acquits. the Principal 
owing by his Debtor 
Creditor who is prior to himſelf. 
end 
e Sum 
to the firſt Creditor 
Intereſt that was due to 
paid the ſame as tak- 
care of his own concerns, and not 
of the concerns of his Debtor, and ſee- 
he paid for the Debtor only with 
his own, he could 
tor's 


own M 


that from his Debtor, Intereſt for 
Which he has 
on the ſcore of I 


j 


i 
this view of ſecuri 
make 


the 
worle\. _— 


. * Uſurarum quas creditori primo ſolvit (ecundus 
creditor) uſuras non itur: non enim _ 
pou mmnghe hy EET 41. . 6. F. 
22224 
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The Rule which prohibits ae * 


n. Intereſt of Intereſt, does not hinder a 
Minor from exacting lawfully from his 


f * Tutor or Guardian, not only Intereſt 


for the Sums ariſing from the Iutereſt 


tors have paid 
to the Guardian, but alſo Intereſt of the 


| Intereſt of Sums of Money which the 


ſaid Guardian may owe upon his own 
account to his Pupil. For all the ſaid 


Intereſts in the Rands of Tutors and 


Guardians are Capitals, which their Of- 


_ fice obliges N to lay out for the be- 


nefit of cheir Pupils. And if they have 
failed to do it, either thro? negligence, 
becauſe they have laid out the Money 
upon their own particular concerns, 
wor are bound to pay Intereſt for it 
x the ſame may be to the Minors in- 


ſtead of the Profit which they, would 


have reaped from Lands, or Houſes, or 


of Sat fie hn 


have ep 0h wang this 


by 


articles, 


under t 


nuities if rheir Money had been aid 
out in the- purchaſe of fuch bing 


« See_ che Twenty 
erg an 


1. from all the Rules which 


reduce to 

Oran alle 9 give occh- 1 
2 5 ying Intereſt of Sums of Mo- 
or the ſame may be due, either 

the effect of an A z if it 
has been ſtipulated in a Tranſaction : 
Or by the nature of the Obligation, as 
the Intereſt of a Portion, given with a 
Woman in M ol go of the 
Price of Houſes or that are (old: 


Or by a Law, as that which Tutors 
and 4 are bound to pay to their 
Pupils, for the Monies which they have 
neg to ay out for their behoof: 
Or as a 
defers pa t, after the Creditor has 
made his demand in a Court of Juſtice, 
both of his Principal, and of the Inte- 
reſt due for default of payment . 


—— 5 6 anfiqucs all the other Arti- 
cles of this Selfion, © 7 
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Wwe have reduced here to hls few 
the Rules conc 
ter of Intereſt of Money; for 


in cv ent we hav 


t of the Debtor who 


2 


bur Een ai 


terefl iſe 


(9. Divers - 


this mat views &y 
des that wi _ 


their proper Titles thoſe in which — 2 be 


Intereſt is due, it ſuffioeth that we have 4 . 


remarked in the ſeveral Rules r. 
which e bend the principles on 
which the iſions of caſes of this na- 
ture depend, and that we have pointed 


out the uſe of them in ſome Examples. 
To all which we ſhall add, that in or- 


der to diſcern aright between the caſes 
where Intereſt is N thoſe where 
it is not due, it is neceſſary to conſider 


in every one what the D t is, as if it 
is a 
what other kind of 
of what nature it is; the quality of the 


thing that is due, as if it is a Suit of 


gs, Silver Plate, or other things 
Hanging, jeld no revenue except to ſuch 
as let 9 to hire; or if t 

things from which the Creditor might 


Loan, a Sale, or other Contract, or 
ent, and 


hey are 


have drawn ſome pets either from the 


thing it ſelf, or bob it; that we may 
judge whether Intereſt be due for 70 


2 * of the Thing, or whether any 


thing is due for Haage: the circum- 


ſtances 


j 


Of rranger, Cosrs, Cc. Tit. 5. Sect. 2. 
of the delay of payment: thoſe 7. « 


amages, acrording as 
bn do ewes them hey off: 
ed fairly, or unfairly. 


p | * appear remote, 
yet enter into the Aſtimate of 
Damages. 
12. Damages for hoffes which depend on 
ware events, 


13. 7 wa of the Judge in eſti- 
mat 


14. Damages qcaind Htigjons perſons... 
is. Stipulation of a certain Sum, in liru 
of all Damages. * 
16. All Damages are eftimated in Money. 
17. Loſſes which he who is the cauſe of 
them is not obliged to make good. 
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res eſt, id eſt, quant i ad- 
ii interfuit, L 68. F. de rei vindic, 
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Y Damages, is meant here, the re- 1. Di 
ion, or ſatisfaction, which is ff D«- 
ue from thoſe who are anſwerable for 


All the Rules concerning the matter . 7ws 


Art. r. SH. 2. of that which is done to defraud of es, reſpect either the Queſti- e of 


2. 2. 05. 3. F Cantions, or Sureries. on, whether any be duc? or in what 2%, 


they do conſiſt? The queſtion whether Rue. 


— 


3 —— any Damages be due, is always a queſti- 2. 15. 


on of Law, which on know- , whe- 
SECT. IL. ing if the perſon to Cs they are iny abr wp 


uted ought to be anſwerable for them.“ 


„ , hus; for Example, the queſtion which 

Of Damages. . ariſes upon the Caſe EX nnen in the ſe- 
| venth Article of the fourth Section of 
The CONTENTS. the Title of EP N by 
i as Faults, in relation to t lon who 
1. Definition of Damages. cuts the Ropes of a Ship, * to 
2. Two ſorts of queſtions in the matter of 4iſengage his own Veſſel, which a blaſt 

| gn nc} The firſt, whether any of Wind had thrown upon the other, 

3. The ſecond queſtion is, in what they ceſſary to judge whether this dam 

| 4 confil. Example of this Queſ- pron to 2 ted to him, wk 


is a queſtion of Law; in which it is ne- 


tion. ther thoſe who ſuffered it ought to bear 


4: Another example of the ſame Queſ* it as an accident b. 
| tion. | 


; . : * 41] ©Owefti elther ci | 7 Fad, 
. . ito un i jun. tat. fe jrg] 9 


6. Two ſorts of Damages which ought to — 5 2. . 42 


be diſtinguiſbed. ver; if the perſon whoſe irance is ee 


4 Fat: if an Event has happened, of 
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a certain lace, 
and that the ſaid Buyer either be obliged. 
to buy other Corn at a dearer rate, or 


£ tion of a 


which is to 
now in what they do conſiſt? that is, 
iſcern in the whole extent of the 
D. rr -= 
ht E be n+ to him 


k 


him 20 1 ih ſaid to have been och | 


of them. Thus, for example, if he 
who had ſold Corn, and promiſed tothe 

to deliver it; on a certain day, in 
does not keep his word, 


finding none other to buy, he loſes. the 


Sale thereof in another place, where he 
might have to have made pro- 
fit by it; or t for want of the faid 


Corn, which he deſigned for the ſub- 
ſiſtence of a great many Workmen, he 
by that TENG ſuffers the loſs 
of their days labour, and the interrup- 
ork that is uſeful or neceſ- 
fary to him; theſe Events will * oe 
to the Queſtion, whether this Selle 
be anſwerable either for all thels. © ny 
ſequences, or a part of them; and what 
ſhall be the damage that he will be ob- 
liged to make good. And this queſti- 


on, which is to fix and aſcertain what 


is the preciſe Damage that is to be re- 

paired, is a ſecond queſtion of Law, of 
which we ſhall ſee another i in 
the following Articles. 


Cum per venditorem fteterir n rem 
tradat, omnis utilitas emptoris in æſtimationem 


venit, que modd circa ipſam rem confiſtit. Neque e- 


nim $i potuit, ex vino puta negotiari, & lucrum 
facere, Ae ob 'oda tb is quim ſi tri- 


ticum emerit, & ob cam rem quod non fit tradi- 
tum, familia ejus fame laboraverit; nam pretium 
tritici, non cervorum fame necatorum conſequi- 
tur. Nec major fit obligatio quod tardiùs agitur : 
quamvis creſcat ſi vinum hodie pluris fit. Meritd, 
quia ſive datum eſſet, haberet emptor : five non, 
quoniam faltem bodie dandum eſt, quod jam opor- 
tuit. 4 21. F. 3. f. de aft. empe. & vend. 
We lade not put down in this Article the Ex 

mentioned in the Law that is here cited, becauſe it is 
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IF the Þ 


thee: | ; dn who right. 
Fruits pot ho bod hired 


ed Fa widy dike Produce 


of which the Owner bad ropoſed to 


pay off a 2 who di 

inted of his payments, ſeizes on 
Goods, and them to 

rlon who took to fur- 


will without doubt 
be obl iged, in the firſt caſe, to make 


— Overplus, chat tho Owner- of 
ie Vineyard was forced to give for o- 


ther Carriages. But in the ſecond caſe, 


of the loſs of the Vintage, and of the 
Seizure of the Owner's by. aCre- 
ditor, this will be a queſtion of Law, 


to know what this Event will oblige 
the Carrier to. And one clearly 


that the Seizure and Sale of the Goods 


is a conſe ence too remote from the 
deed of this Carrier, and that it pro- 


ceeds likewiſe from another Cauſe, to 


wit, the diſorder in which the affairs of 
the Owner of the Vi were; for 


which reaſon this laſt loſs ought not to 
be imputed to him d. For his condition 


ought not to be worle for having failed 
in his promiſe to a perſon who was un- 
der ſuch ſtraits and difficulties, than 
it would have been if he had diſap- 

ointed a perſon whoſe affairs were in a 
han ſtate. | But as to the loſs of the 
Fruits, is the Carrier bound to make 
good the whole, or a thereof, or 
nothing at all? Will it  faid, that this 


is an Event altogether unforeſcen, which 


ought not to be imputed to him*; or 


bl 


that it was natural to foreſee it, © and 


that his non-performance of his Engage- 


ment deſerves ſome puniſhment; it not 
a Condemnation to make good the 


whole loſs of the Vintage, yet at leatt 


a part of it? This queſtion ought to de- 
pend on the circumſtances, and it is ne- 


ceſſary to conſider if the diſappointment 


of the n g was occaſioned by ſome 
accident that h 8 2 he R 
or if he had p gain in 
another place; or if So * — 3 
had Rind ed him from N his 


Engage- 


for 8 ke rc Grp Vert on a 


pou 
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Engagement, if it was poſſible to hire 


other Carriages: and —— to theſe 
circumſtances, and others of the like 
nature, the 


. 


to acquit him of all da- 
ine bad een hindred from 


his by an Ac- 


4 This @ of the foregoing Article, and 
of the Remarks which have bees made in the Fre- 
amble to this Title, 


Ea qur rard accidunt non temers in agendis 


of this —— or none at all; and it 
0 


5. The third When the Queſtions of Law have 
Oneftion, been decided, and it is determined that 
the Damages are due, and wherein 


ah te (Sue, and wherein the 
do conſiſt, there remains a third Q 


tion, to know what they are to be eſti- 
mated atz which is to be looked 
only as a Queſtion of Fact . Thus, 
for Example, if he who had fold Corn 
which he promiſed to deliver on a cer- 
tain day, in a certain place, having fail- 
ed in his promiſe, it be adjudged by 
the 5 that no other = 
mages are due, except on account that 
the ſaid Buyer was obliged to buy other 
Corn in the fame place at a dearer rate; 
there is nothing neceſſary for eſtimati 
this Damage, but to enquire how muc 
dearer he has bought the other Corns. 
Which is only a matter of Fact. 
rt cujus interſit in facto, non in jure 
57 


f 
conſiſtit. J. 24. F. de reg. jur. 


si merx aliqua quæ certo die dari debebat, pe- 


tita fit, veluti vinum, oleum, frumentum, tanti 
litem æſtimandam Caſſius ait, quanti fuiſſet eo die, 
quo dari debuit. Idemque juris in loco eſſe, ut 

Eſtimatio ſumatur ejus loci quo dari debuit. J. ult. 
F. de cond. trit. 

Quoties in diem, vel ſub conditione oleum quis 
ſtipulatur, ejus æſtimationem eo tempore fear 
oportet, quo dies obligationis venit. Tunc enim 

eo peti poteſt. J. 5g. F. de verb. oblig. | 


. 


4 Twas? It appears from the Rules 


of Dama- in the third and fourth Ai ticles, that the 


ges which Damages and Loſſes of which reparati- 


ought 10 be on may be demanded, are of two ſorts. 

ure One is of the Loſſes which are in ſuch 

; a manner a conſequence of the deed of 

the perſon from whom reparation is de- 

manded, that it is evident they ought 

to be imputed to him, as pr ing 

from no other cauſe. And the other 

ſort is of thoſe Loſſes which are onl 

remote conſequences of the ſaid , 

1 * proceed from other cauſes l. 
1 | 


OfTxrzrEsr, Cosrs, Sc. Tit. 53. Sect. 2. 425 


theſe damages are ſuch as have no other 


ment of the 


another cauſe, that it ought not to be 


Damages under another view, into two e for 4 


which he was obliged to make, ſuffers 


Thus in the caſe of the ing Ar- 
ticle, the Loſs is of this firſt Kind!. 
Thus, for another Example of the ſame 
kind, if an Architect, either out of Ig- 
norance, or thro” a defect in the Mate- 
rials which be was obliged to furniſh, 


makes a Building faulty, the damages 
of the Owner of the Building confiſt- 
either in the of rebuilding 
what is neceſſary to be rebuilt, or in the 
Eſtimate which ſkilful perſons ſhall 
make of the defects of the Work, if it 
is to remain in the condition it is in; 


cauſe beſides the fault of the Architect 
and therefore they ought to be imputed 
to him!. Thus, for the ſecond tort of 
Loſſes, we ſec in the caſe of the fourth 
Article, that the Seizure of the Goods 
of the perſon whoſe Vintage was de- 
ſtroyed by a ſhower of Hail, is, 'tis 
true, a conſequence of the diſappoint- 
ages which he had a- 
for, but a conſequence ſo remote 
m that fact, and ſo viſibly owing to 


imputed to the perſon who was to have 
furniſhed the Carriages ®, 


» See the Preamble to this Title, | 

Cum per venditorem ſteterit, quominùs rem 
tradat, omnis- utilitas emptoris in zſtimationem 
venit, mods circa ipſam rem conſiftit. I. 21.5. 3. 
ff. de act. empt. & vend. Cauſa omnis reſtituenda. 
31. F. de reb. cred. 

See the ſeventeenth Article of the ſecond cli of the 
oterit ex locato cum eo vitioſum 
fecerit. 8 1. 4 8 . 
Ste the eighteenth Article of the ſecond Seftion of 

the Cuntract of Sale, and the Preamble to this Title. 


VII. 
It is neceſſary likewiſe to diſtinguiſh 5.Damage 
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other kinds. One is of thoſe which 7 
conſiſt in an effective loſs, and a dimi- hv 
nution that one ſuffers of his preſent E-failed 6 | 
ſtate. And the other kind, is of thoſe mate « 

which deprive one of ſome profit to it. 

be made. Thus, the Landlord of a 

Houſe, which is damaged, by the neg- 

le& of the Tenant to make the 


a loſs and diminution of his preſent Sub- 
ſtance. Thus, a Farmer, whoſe Leaſe 
is interrupted, is deprived of the profit 
which he might have made, had he 
been permitted to enjoy the Farm. 
the es of the firſt kind, the Eſti- 
mate that is to be made thereof, being 
in relation to aloſfs that has actually hap- 
1 8. it is eaſy to ſee wherein the ſaid 
oſs conſiſts, and to regulate the repara- 
tion that my be due for it, when it » 
11 t 
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8. Diff. 


e. 


_— 


owe; them knaviſh dealing, 


civil LAW, Se... 


he whels lab ther Þ ip he good; 
; of the ſecond 


ſaid relating thereto in the twelfth 4 
1 


ee 


D 


nii notnuine ſtatim res aget. J. 34. 8 
Et quantum per annos com 
erat, conſequetur. 4.1. Si colonus tuus fundo frui 
2 prohibetur quem tu prohibere ne id fa- 

ful fl. — ei prizſtabis, quanti ejus inter- 
1 


In quo etiam lucrum hs conrinebitur. 
* locati, Ser the ſixth Article of the 


rr 
been err r e Damage 
[ not int . 129 be — 


lu all che caſes where Da 
rence, m due, it is neceſſary to conſider the — 


lity of the Fact which bas occaſioned 


a. and to diſtinguiſh between the 


Facts in which there is no fraud, or 
and thoſe in Which 


has Bel there is. For 3 this diffe- 


me 


rence, the D cither great- 
er or leſſer, although at the other cir- 
cumſtances ſhould —.— to be e 
Thus, for example, if the Purchaſer of 
a Houſe, or Lands, is turned out of poſ- 
ſeſſion by an Eviction, after he has made 
not only nece rs, and Im- 
r whic 18525 ted the 
enue, but alſo been at ſome charges 
for lng; owes theſe uſeleſs and ſu- 
perfluous Expences will not be com- 
e in the Damages for the. E- 
Iction, if the Seller has acted hone 
and fauly, having had reaſon to 


and the fourth Article of the third 


e the this Oar af abs 
Houſe or Lands which he had ſold. 
. 


jr un well 


right Owner o 
or Lands which he fold, and ſo fold 
knaviſhly a Thing belonging to another 


periony this circumſtance of his knaviſh 


| N give a larger extent to 
the yo he would be bound 
to * ſuperfluous Ex , 


which the Purchaſer would not have 
laid out, if he had known any thing of 


the Seller's unfair dealing with him. 


Thus, for another Example, if a Thing 


that was {old happens to have ſome de- 
fect in it, which occaſions ſome d 


as if it was Cattle infected with forne 


contagious diſtemper, which cauſed not 


only the death ot the Cattle that were 


bought, but alſo of thoſe which the 


| Buyer had before; the Seller who knew 


nothing of. * 8 would be an» 
ſwe for the 105 of the Cattle 
which he ” folds his Engagement not 
extending to this conſequence of the loſs 
of the otber Cattle. But if the Seller 
knew of the diſtemper, he would be 


likewiſe lable to make good the loſs 


of the other Cattle which the Bu 


bad before, becauſe I ds. oe | 
warned him of the infe&tion that was a- 


mong the Cattle which he ſold him, 


and it is his knavery that has given oc- 


| caſion to this other loſs which the Buy- 


7 W by che death . 3 

us, in general, ave 
a larger extent againſt rs whoſe 
are knavery makes them anſwerable for 


them, than againſt thoſe who have acted 


honellly and fairly. For-altho' that a 


for Example, who knaviſhly 
fells What he knows to ,be__ another's, 


may be ignorant, as well as one who be- 
eſa what he ſells to be his own, whe- 


ther the Purchaſer will lay out any ſu- 


flaous Expences on the Thing that 
oy ſold, yet he cannot but know, that 


his Knavery implics-a will to do all the 
evil which may enſue upon the ſaid Sale. 
Thay whereas the Evittion is, in re- 


h a Seller who has dealt fairly and 
y, an Accident which he could 


not 5». Fog the faid Eviction, and the 


loſſes which follow upon it are, with 


reſpect to a Seller Who has acted unfair- 


ly and knaviſhly, a natural conſequence 


of his Knavery, for which onen to 
be accountables. 


de 


es, for Ex- 


the Houſe | 


— 


1 


F IxTER EST, Cosrts, Sc. Tit. 3. Sect.2. 427 


* 


| us libro quinto decimo inter eum qui ſci- 
3 aut ignorans vendidi K diferentiam tacit in 
tione ex empto. Ait enim, qui 
morboſum, aut tignum vitioſum vendidit, ſi qui- 
dem ignorans fecit, id tantùm ex empto actione 


præſtaturum quanto minoris eſſem em ſi id 


ita eſſe ſeiſſem: ſi verò ſciens reticuit, & emptorem 


decepit, omnia detrimenta que ex e emptione 


vitio , dium æſtimationem: ow 
pecora contagione morboſi pecoris t, 9 
interfuit idonee veniſſe, crit a 


ample; ment) 
Rule, for difineni/hing 
between the robe, go. ox you 


have gt hem 
Nr 


ninereenth Lam, F. 1. ff. locat. 


Si quis dolia vitiofa ignarus locaverit, deinde vi- 
num effluxerit, tenebitur in id quod intereſt, nec 
8 ejus erit excuſata. Et ita Caſſius ſcrip- 

. Aliter atque fi faltum paſcuum locaſti: in quo 
herba mala naſcebatur: hic enim, fi vel de- 


mortua ſunt, vel etiam deteriora facta, quod inte- 
reſt præſtabitur, fi ſciſti: fi ignoraſti, penſionem 
. petes. Et ita Servio, Labeoni, Sabino piacuit. 
. 19. F. 1. F. beat. | 

See the . and Articles of the eleventh Sec- 
tion of the Contratt of Sale, the eighth Article of the third 


Seton, and the firſt and ſecond Articles of the eighth 


Sectim of Letting and Hiring. 
11 is dhrvatts, that in the Roman Law they made 


this difference, as to Damages which might be due from 


thoſe who did not reſtore 4 Thing which they were 
Oe o Ge Þ. af i tor rr 


the caſe, the Condemnation in Damages went no higher 


than the value of the eſſective Damage which the per- 
ſon ſuffered who had intereſt therein. But if the 

was gnilty of any fraud or Cymtumacy; that is, if it was 
4 wilful delay, the party who was mjured thereby was 


allowed to give in upon Oath . of 


Damage which ht ſuſtained ; and it was left to the diſ- 
cretion of the Fudge to limit the Oath to a certain Sum, 


| and even to Mitigate the Cindenitation after Oath had 


been made. Interd\tn quod interſit agentis ſolum 
zſtimatur, veluti cùm culpa non reſtituentis, vel 
non 228 cùm verò dolus, aut con- 
tumacia non reſtituentis, vel non exhibentis, quanti 
in litem juraverit actor. I. 2. F. 1. F. de in li. jur. 
Sed judex poteſt præſfinire certam ſummam, uhu 
ad quam jutetur. J. 7. G. 1. . Item etſi juratum 


fuerit, licet judici vel abſbivere, vel minoris con- 


demnare. 4. I. f. 2. V. tit. C. de in lit. jur. 
Vo I. I. 


enquire, in the next place, if the Da- 4 7 the 


for it. Thus, for Example, if he who 


Want of care, he is ſtolen, t 


air dealing. Ser an Example of 


caſioned by any fault; but are due by. 


which he believed to be his own, 1s 


which are occaſioned by his failing to 


_ conſequences of the Engagements which 


tit. 1.70. F. de evi. I. 60, 


When there is neither 1 to 9. Of the 
hurt, not any knavery in the Fact which "44 
has cauſed the it is neceſſary to N 
mage has happened thro' any nepli- quatry of 

nce, or any fault, or if thels is 4 the Fact 

ing that can be imputed to the — 2 
fon who is ed to be anſwerable Pana. 


has hired a Horſe, rides him in a dark 
night, in a = way, full of bad ſte 
the Horſe lan himſelf or if, tor 
fiele forts of 
faults may be imputed to the perſon who 
hired him. But if without his fault 
the Horſe is lamed, or if he is carricd 
off by Robbers, at noon-day, in a high- 
way, the Owner of the Horſe will bear 
the loſs. For theſe Loſſes are accidents 
which fall upon the Owner. | 
In judicio tam locati quam condudti dolum & 
cuſtodiam, non etiam caſum cui reſiſti non poteſt, 
venire conſtat. J. 28. C. de locate. 


X. 

Altho' there be no fault on the part 10. Dama- 
of the perſon from whom a Reparation g my % 
of Damages is demanded, yet this is not pres 
always enough to diſcharge him of it. e no 
For there are caſes in which Damages 4 occaſi- 
are duc, altho' they have not been oc- od by any 


the bare effect of an En ent. Thus, 
he who had ſold hone a Thing 
obliged to put a ſtop to the demand of 
the perſon who pretends to be Owner 
of it, and if he does not do it, he will 
be liable for the damages of the Evic- 
tion, altho' there be on his part no un- 
fair dealing, nor any other kind of fault. 


Thus, he who fails to deliver what he 
has ſold, is accountable for the damages 


deliver it. And theſe Damages are bare 


the Seller is under 4, 


1 Evicta re, ex empto actio non ad pretium dun- 
taxat recipiendum, ſed ad 1 intereſt, compe · 
See the tenth Sec- 

tion of the Contra& of Sale. 

Si res vendita non tradatur, in id quod intereſt 
agitur. Hoc eſt, quod rem habere intereſt empto- 
ris. J. 1. F. de ad. empt. & vend. 

Quauſa omnis reſtituenda. J. 31. F. de rebus cred. 

See the ſixterth and ſeventeenth Articles of the ſetond 
Section of the Contract of Salt, and thn fourth Article of 
the third Section of Covenants. 


XI. 


It hath been remarked in the ſixth 11. Conſe- 


. | 8 ute quences 
Article, _— oy ought not to imp 1 hich ap 
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CIVIL LAW, Sc. Boon III. 


w re- to the whoſe ſact hath cauſed Loſſes, by the motives. explained in the/ »!-b 

| 7 ron Fee Bone ooqurn preceing Anic does witch more ob- 7 » 

. 2 the / remote, and which, may proceed from ige us ro mitigate them in caſes where 7" © 
1 . e other cauſcs Which ſome conjuncture the loſſes are not * where 


— 


theſe forts of conſeq 


uences do not enter 


into the Eſtimate of Damages. But 


we muſt not reckon in the number of 


ture events which cannot be known, 
cannot be regulated on any certain foot. 
Thus, in the cale of the Farmer men- 


thoſe remote he different tioned in the ſeventh Article, it is ne- 
loſſes which may — — by the ceſſay ro-adjuit his Damages by ſeveral 


fame fact, if the ſaid loſſes have. that 
fact for their only cauſe. Thus, for in- 
ſtance, if an Architect having underta- 
ken to build a Houſe, and to perfect it 
by ſuch a time, for a Tenant Who bad 
hired it, does not finiſh it of Ga time 
appointed, or makes it ſo faulty, that a 
part of it falls to the ground, either by 
a defect in the foundation, or by ſome 
other cauſe for which the Architect is 
anſwerable; this event will cauſe three 
ſorts of Loſſes, that of the Expence for 
rebuilding the Houſe, the loſs of the 


Rent which the Landlord ought to have 


had, and that of the Damages which 
the Landlord will be liable for to the 
Tenant, for diſappointing him of his 
Houle. And altho' this ſecond and third 
loſs be conſequences that appear remote 


from the deed of the Undertaker, yet 


ſeeing they have no other cauſe, and 
that his Contract implied the Obligation 
to put the Houſe in a condition to be 


inhabited; theſe loſſes may be imputed 


to him. And if this caſe had happened 
by the fault of an Architect who was 
able to make good all theſe loſſes, he 
would be bound to do it. - But becauſe 
Undertakers have not always the means 
to make ſuch ample Reparations of Da- 
mages, and that Humanity obliges us on 
ſome occaſions to moderate the Rigour 
which a ſtrict Juſtice might demand, a 


temperament may be applied in eſtimat- 


views: And to conſidet What is che 
cauſe which turns him out of poſſeſ- 
ſion, as if the perſon who let him the 
Farm is turned out of poſſeſſion by a 
Recovery at Law, or if he has ſold it 
without obliging the Purchaſer to ſtand 
to the Leaſe; what have been the pro- 
fits, or loſſes, which this Farmer hath al- 
ready had: the number of years which 
his Leaſe had ſtill to run; the quality of 
the Fruits of his Farm; according as 
they were more or lels obnoxious to the 
injuries of the weather, and to other 
loſſes; the uncertainty of the value of 
Proviſions z that of the Opportunities 
which the Farmer might have had, or 
not have had, during the time of his 
Leaſe, to fell the ſaid Fruits; the uſual 

rofits made by other Farmers of the 


ike Revenues in the ſame places: and 


by all theſe views, and others of the 
like nature, we may balance both the 


profits which this Farmer might hope 


ro make, and the loſſes which he had to 
fear; and may regulate by theſe conſide- 
rations, ſuch a Reparation of Damages 


as may be agreeable to Equity . 


' Colonus, fi ei frui non liceat totius quinquen- 
nii nomine ſtatim rectè aget. I. 24. f. 4. F. loca. 
Et quantum per ſingulos annos compendii facturus 


crat, conſequetur. 4. J. 
| Cee the ſeventh Article, 


XIII. 


= 


ing theſe ſorts of Damages, by conſider- It follows from all the preceding z. 7h 
ing that theſe are Events which happen Rules, that as the queſtions relating to Prudence of 
to the moſt ſkilful and moſt careful per- Damages ariſe always from Facts which F 25 
ſons. Thus it depends always on the vary according to the circumſtances, it , Dams. 
rudence of the Judge, and of the per- is by the Prudence of the Judge that ge.. - 
* imployed to make thoſe Eſtimates, they are to be decided, he NT to 
to regulate them according to the cir- the light which the Principles of Law 
cumſtances . | | and Equity may give him, a prudent 
3 daiſcernment of the circumitances, and 

* 8 E. eee of the regard that ought to be had to 
©. Lens 5 = pokes them : „ it be for ae the 
Aube this Law relates to another ſubject, yet the Damages that are to be adjudged, by 
Principles on which it depends may be applied here. cutting off pretenſions for diſtant loſſes, 
ns 155 1 perſonis, cauſiſque con- and upon other conſiderations, if there 
N : be ground for it, as in the caſes where 


1 0 r 7 * 8 a ” TY" * 9 ä 2 2 n N 8 SE Ot 1 * REF: od a , $ % F 225 : 5 * 
, 5 n F LO EE TOE I ny 5/4 . ed rn SE EDD et Ee oY DR RSS el ⁵ͤ— CE R 2 N " — 7 * N , de Ra K . 
9 RF W S Sn ent Fake fot PO LO watt FE DOIN ESL eg TIES TAGS 8 9 2 R R ha W 1 A 7 n Ts 9 — 5 * "A ** e * 4 : 
TOO Re. DIY PEI Eu RRP) RRR R e 32% e ĩð ore RL 77... A md 8 9 . 

8 28 3 N Fe S Ra a Re7S; 7 CET BI 7 SEL AE Ee EE Ee f Se died 8 
222 Tf y d a ate ahora ae LEE SEL 1 N 

=! 00 TS er EIS Et £0. He a Pp TY Lt 8 ** : : . 8 © N 

e 8 ee N 8 * LAWS * - 

—— LV, r ER, ry * 


no bad defign, nor any fault, can be = 
XII. imputed to the perſon who is Hand = 3 


12. Dama- The ſame Equity which makes us of- make good the damage: or for increaſing 
ges for loſ-ten moderate the Damages of preſent the Damages which are to be 1 og 
ol * | 8 conſide- 


3M 
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conſideration of the intention to hurt, 
if there was any. Thus, for Example 
of the leſſening of the I in the 


-* caſe where a Seller, who has ſold a Thing 
© which he verily believed to be his own, 
ds bound to warrant the Thing fold a- 


inſt an Eviction, the Reparation of 

amages will not be extended to the ſu- 
perfluous Ex which rhe Purchaſer 
may have lad out barely for his own 
pleaſure : and much leſs will there be 
any regard had to the particular conſi- 
derations which might render the faid 
Purchaſe more precious in the eye of 
the Purchaſer, whether it were becauſe 
it had been an ancient Patrimonial E- 
ſtate belonging to his Family, or that he 
took delight therem becauſe he had been 
brought up in it. For the price of 
things is not 
which may make them more valuable to 
ſome than to others; but only on the 
foot of what they may be worth to all 
perſons indifferently*. Thus, on the 


contrary, in the caſe where one had, by 


fome treſpaſs, occaſioned the loſs of a 
thing which was of neceſſary uſe far the 
matching of -others, which, for the 
want of that which periſhed, became 
uſeleſs, as it may happen on ſeyeral oc- 
caſions; the perſon who had cauſed this 
damage would be accountable, not on- 


ly for the value of the thing loft, but 


alſo for the damage which the ſaid loſs 
had occaſioned beſides, by the want of 
the uſe of the other things". For this 
damage which might have been conſi- 
dered as an Accident, if the loſs of the 
thing had hap only thro' ſome im- 


| prudence, might be imputed to him 


who had cauſed it, with an intention to 
do harm. 


* Pretia rerum non ex affectu,. nec utilitate ſin- 


gulorum, ſed communiter funguntur. J. 63. f. ad 


leg. Falcid. 
Non affectiones æſtimandas, ſed quanti omnibus 
valeret, l.33. F. ad leg. Aquil.. 


Si dicat patronus rem quidem juſto pretio veniſ- 
ſe, verumtamen hoc intereſſe ſua, non eſſe venun- 
datam, inque hoc eſſe fraudem, quod venierit poſ- 
ſeſſio in quam habebat patronus affectionem, vel 
opportunitatis, vel vicinitatis, vel coli, vel quod 
illic educatus fit, vel parentes ſepulti, an debeat au- 
diri volens revocare? Sed nullo pacto crit audien- 
dus. Fraus enim in damno pony 3" I hg 
J. 1. f. 15. F. fs quid in fraud. patr. factum ſi. 
EFD 
ted againſt the Rights of a Patron, may be applied to the 
caſe of an Evidtion. Ee | 

u Sed utrùm corpus ejus ſolum æſtimamus, quan- 
ti fuerit, chm occideretur: an potiùs, quanti inter- 
fuit noftra, non eſſe occiſum ? Et hoc jure utimur, 
ut ejus quod intereſt, fiat æſtimatio. I. 21. f. 2. F. 
ad leg. Aquil. Item cauſæ corpori cohærentes æſti- 
mantur, fi quis ex comœdiis, aut ſy mphoniacis, 
aut gemellis, aut quadriga, aut ex pari mularum 
unum, vel unam occiderit. Non ſolùm enim per- 


regulated by affection, 


F InTEREsT, Cos Ts, Sc. Tit. g. Sect.2. 429 


empti corporis æſlimatio facienda eſt: fed & ejus 
ratio haberi debet, quo cxtera ata 
hiv. Tha. & 3, 0. 5 . 


XIV. 


Among all the cauſes from whence 1% Dame- 
may ariſe, there is none more g 49a-nft 
frequent than the injuſtice of thoſe per- 
ſons, who by protecuting or defending . 


unjuſt Law - Suits, cauſe to their adverie 
parties not only char which are al- 
moſt never made up by the Colts of 
Suit which they are condemned ing 
but likewiſe other damages of which 
thoſe Law-Suits are the only cauſe ; ſuch 
as the loſs of time, eſpecially in tholc 
who. live by their Labour, and many 
other conſequences of the injuitice and 


. caviling humour ot litigious pertons. 


W hich makes it very julk and reatona- 
ble, that ſuch perſons ſhould be con- 
demned in Damages, whenever the vex- 
ation is ſuch as may delerve it. And al- 
tho” this Rule be ſo rarely oblerved, that 
it looks as if it were quite aboliſhed ; 
yet ſceing it is Ended upon Equity, 
that it is agrecable to the Law of Nature, 
and that it has been revived. by the Or- 
dinances, it would be proper for the 
Judges to put it in execution, whenever 
the injuſtice, the cavilling and vexati- 
ous humour of the partics may delerve 
K*. 5 

* Improbus liti & damnum, & im 
litis — — ſuo cogatur. * 2 
de para tem. litig. V. tit. C. de uy: prope. cal. dand. 

In all matters Real, Perſonal, and Poſſeſſoy, Croil 
and Criminal, there ſhall be Fudgment for Damages 
arijong from the Suit, and from the culummy and teme- 


ry of the perſon who lojes the Canſe, which fhall be 


taxed and moderated by the ſame Sentence or Fudgment 
at à certam Sum, provided al xray, that the laid Dama- 
ges have been demanded by the Party who has gamied 
the Canſe, and of which the Parties may grue tn a d- 
mary Account in the Proceedings of the Cauſe. di- 


- nance of Franci I. in Auguſ i539. Art, 88. 


Thoſe perſon: who do not widerſtand Latin, muſt be 
here informed, that the word Calumny m the above- 
mentioned Ordinance, as well as m Roman Law, 
ſignifies the vexation and cavillmng of th ſe who knowmy'y 
and wilfully proſecute or defend unjuſt Law-Snits, _ 

In England we have ſeveral Aci: of Parliament 
which direct the Fudges to groe Coſts, m order to 4% 
courage litigious perſons from wexmg their neigi dours. 
As Stat. 23 H. VIII. cap. 15. which directs, that 
if the Plaintiff be Nonſuit, or overthrown by lawful Trial 
in any Action, Bill, or Plains, the Defendant ſhall in 
ſuch caſe have his Coſts, to be aſſeſſed by the Fudge er 
Judges of the Court, and to be recovered as the 
Plaintiff might have recovered his in caſe Fudgment had 
been gruen for him. Likewiſe by Stat. 4 Jac. I. cap. 3. 
it is enacted, that if the Demandant or Plaintiff be Non- 
ſuit, or overthrown by lawful Trial, in any Action what- 
ſoever, the Tenant or Defendant ſhall have Cofts, 

By Stat. 1 Gul. & Mar. Seſſ. 1. cap.21. f is or- 
dained, that upon diſmiſfion of a Bill in Chancery, the 
Plaintiff ſhall pay full Coſts, to be taxed by a Maſter. 
And by Stat. 8 & 9 W. III. cap. 11. « « enacted, 
that in all Actions of Treſpaſs, where it ſhall appear at 
the Trial, and be certified by the Fudge on the back of 
the Record, that the Treſpaſs was wilful and NY 

14e 
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on who might thereto, 


2 ent his 
— thi Brom, 
A 
at more than the Sum agreed on. For 
the perſons who have contracted in this 
had power to mitigate the 


* 


thing 


in 


Reparation of Damages that might be 
v a | | 


In ejuſmodi ſtipulationibus que quanti res eſt 
promiſſionem habent, commoditn eſt 8 _ 
marn comprehendere : iam 8 ifficilis 
probatio eſt quanti .— — ad exigu- 
am ſummam deducitur. L. wr, F de flip. mo 
Acts . de verb. oblig. See the eighteenth 
of the Section of Covenants in general, 


XVI. 


16. Al All Damages, of what nature foever 
Damages they may be, are reduced to Sums of 
2 9 W thoſe perſons owe who 
* are obliged to make any Reparation, 

whether it be for having failed to per- 
form their En ts, or for other 
cauſes. For Money is in place of all 
things that are capable of being eſti- 
mated . 


» Quia non facit quod 
nar condemnatur :  evenit in omnibus 
faciendi obligationibus. 47. .f. de 14 jndie, 


3” 


I's 


TH 
Hh 


8 
: 
= 


bour's 


tollas: aut fi in vicino tuo agro, euniculo 


non anlmo vicino nocendi, ſed ſuum 


iſt, in pecuniam 


2, 


ho 
: 


. 


Ee 


Ut 


1 


7 


Pro- 


made by a perſon in his own 
or d | 


all, and puts it in 

falling, he will be anſwerable for it; fot 
the facts which hurt in this manner 
ceaſe to be lawful; and one cannot dig 
in his own Ground near the confines ot 
his Neighbour, nor make other Works, 
unleſs he obſerves the diſtances, and uſes 


puts 


the other precautions preſcribed h 
Uſage and Cuſtom of the wn hte 2 


* Proculus ait, chm quis jure quid in ſuo face - 
ret, quamvis promiſiſſet damni infecti vicino, non 
tamen eum teneri ea ſtipulatione. Veluti ſi juxta 
mea ædifleia liabeis ædificia, eaque jure tuo altius 
5 * foſſa 
aquam meam avoces. Quamvis enim & uam 
mihi abducas, & illic luminibus offieias, 3 ex 
ca ſtipulatione actionem non mihi competere: ſci- 
licet quia non debeat videri is damnum facere, qui 
eo veluti hacto, quo adhuc utebatur, prohibetur: 
multümque interelſs utrum damnum quis faciat, an 
lucro quod adbuc faciebat uti prohibeatur. Mihi 
videtur vera Proeuli ſententia. J. 26. F. de damn 
inf. Denique Marcellus ſcribit, cum es qui in ſuo 

jens, vielni fontem avertit, nihil poſſe 2 
de dolo actionem. Et ſanè non debet Kg; 
agrum melio- 
rem faciendi id fecit. l. 1. f. 12. .de aqua & ag. 
pluv. arc. Si tam alte fodiam in meo, ut parics 


tuus ſtare non poſſit, damni infecti ſtipulatio com- 
bs 12. ff de damm. tf. See the 

Section of 
Services; 


mittitur. J. 24. | 
eighth and ninth Articles of the ſecon 
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Services; and the ninth and tenth Articles of the 
e Sottjes of Damiges orcrfonad e 


| XVIII. 1 
18.1 f- As we have remarked in the matter 


pea touching the Intereſt of Money, the fe- 
1 . 


„ veral views 7 may judge if 
2 ＋ any n wn 4. ſo we 


Damages. ought alſo ro ed in Queſtions that 


arile about es, whether any be 
due, or not Iago = this depends on the 


liry of the Fact 9 may have 
en ee to the Damage; if it is 
an accident, a flight fault, an impry- 
_ dence, a crime, an involuntary non- 
formance of an Engagement, 4 
other cauſe. And then zg end 
in the next . what 
may conſiſt in; rot. either 
extent, or ity may 


demand, according © — di cau- 


ſes of the Damages, the diverſity of the 


Events, and the circumſtances, obſerving 
| Wer the Rules which — been ex- | 


plained c. 


> See the fiſteemth Article of the firſt Suh. 
© This 4s a conſequerce of the preceding Articles, Hoc 
quod revera inducitur damnum, & non ex quibuſdam 
machinationibus, & immodicis per verſionibus in 
circuit us inextricabiles redigatur. . de fr. 
4 pro eo quod int, prof. rg 


Fer 
. the R eftitution if Pres | 


The q NTE urs 


15 tion 3 I 14 
2. The extent of this e 
3. The word Fruits 1s 28 of all ' 
72 i e 1 
+ unju or is bou 2 ore 
by 17 Hal which he he bas « en- 


e for abo verily helicd his 

to be the right ( ne" does not 

— * mn Fruits w ich. be bas 

ing this belief. 

6. The . Poſſe or reſtores the uit 
| ter & Legal Demand. 

7. The Fruits that are cut down belong 10 

rugs -  Poſſefſor, altho they © 

_ g on the Ground. 

8. of yok, which come it Suceeſe | 


five 

9. A caſe mov. the Poſſe fr, — be- 
lieves himſelf to be the true Own- - 
er, reſtores the Fruits. 


S . .Thore is no 


10. Axother caſt of the like nature. 
11: We muſt du from the valve of the 
5 to be hr tbe Expencts 


12. The err 10 the Mafeer of 

tte Ground, and wr to him who 

Ws. tt. A 

uſt Poſſe ir is bound to make 
e e 

| Ground. Ty Nen 

14. The Heir cy "as of an unjuſi 


Poſſe f ofefor ſucceeds to bis Engagt- 


19: Eftimate of Fruits and other Revt- 


Nur,. 


16. Reflirution of the enden of Move- 


able Th 


ſt duc v1 the Fruits, 
mill _ a Demand. 


11 of * oy 
HE Reſtitution of Fruits is a kind 1. The Rr 


is due from him who hath unjuftly en- 3 7 
joyed the Reyenue of another. For * 
This Reſtitution, repairs the loſs of the ge, 


1 who "ought to have enjoyed the 


„ Mr u the Reparation aan 
due from 2 Aue, and are. 
. Gehind band in of Fraits is 


— % the 
# Reparation of Dainages due from thoſe who bave un- 
ESE in 


| II. 
This word n of Fruits, com- 2. The ex- 


f 2 the obligation to re- tem of thi: 
thoſe — art in being; but al- NH. 


tho che en yment has been for ſeveral 
2 24 82 the Fruits of Apr years 
nſumed; yet ſceing it is value 
of the ſaid Fruits which ought to be 
reſtored, and chat their value is inſtead 
of the Fruits thetuſelves, the Reſtitu- 
tion of the Fruits: is to be underſtood 
both of ſuch Fruits as are ſtill extant, 


and alſo of thoſe Which are conſumed®. 


| e fun. 


I. 


We muſt not in this place limit the 3. 7, 

word Fruits, to the is place 

the Fruits which the Earth | . 

but this word ſignifies . [hoy f 4 

- ferent- ſorts of evenues, of what — 4K 

ture wever they' may be. And they may 

"be diſtinguiſhed } ipto two kinds; one is 

of thoſè which the Earth produces, 

whether it be of it ſelf, and without 

mp fi ee ſuch as Hay, the Fruits 
Trees, CoppiceWood, the Minerals 

A our of Mines, the Stones of Quar- 


ries, 
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of Animals which are for our uſe, have 
** their Revenues f; Thus one has 
ights of Fiſhi 
divers. other 


LATE 1. 
n 


oa * 9 8 i * 72 N 3 
*$ IV. b, C4 1 


= mY * Al thoſe who enjoy a Revenue which 
1. Poſſef- they know they have no right to, are 
bound to reſtore to che perſon ' whom 
to reftere 4? they have « — of 1 value of 


which be All that they it, altho' 


has enjoyed. they + not — en ned in their 
enjoyment, by any demand. For th 
were ſenſible of the injuſtice whic 
they 6. pots Frey he i e 
eee eee 
4 Certum oft male 64 poſletores, omnes 12 


tus ſolere cum ipſa te præſtare. 122. C. & rei umd. 
. 17. wd. L. 3. C. de condiet. ex leg. 


10 


; NI Thoſe who. 5 bee y in polſaiion 


ie vie of an Eftate, Which they believe do be 


17 jm their own, when. it is. not, are not bound 


to any Reſtitution of what they have 

the a enjoyed, during the time that they were 

Owner, does r perſuaded of their right and title 

0 refor to the ſaid Eſtate. For de i ty of 
which he: a Poſſeſſor hath this effect, 1— 

Las enjoyed look upon himſelf as Maſter of therhing 

— this which d he poſſeſſes; and this upright 


Klip. ee of his, which he has realon 


and wry 1 4 


= an 
the kane aten ® i he were 


Thus, the loſs *. the 


1 


* 


317512 
Ear 
7 7 


: 
ISS 


wh 
__ 


FILE; 


| The imogicy of the Poster, which 6. 
* him the right to enjoy the Eſtate, 5 7 1 
| ceaſes at the ä time that his poſſeſ- oe ror 
ſion is called in 8 demand f, \ 1. 
made by the right Owner. For having . 
once known the right of 2 end.” 

er of the Eſtate, he cannot any longer 
deprive him of the enjoyment thereof. 

And altho' he may pretend that the 
Demand is ill f. and may think 

that his defences againſt i it are juſt; yer 

if afterwards he is condemned to reſtore 


the Eſtate, his upright perſuaſion of his 
own Right and ir c, when he defend- 
ed himſelf, will be of no avail ro him; 
and he will be obliged to make Reſti- 
tution of the Fruits, from the time of 
had the Rin hi this * of 5 
own t, let it be never. ſo | 
and cannot have the d of | 
hurting the true Owner, who has — 
his Right, and demanded his Eſtate, or 
of counter balancing the ed of 


2 Thing that is judged. | 


| Litigator- Nan qui conventionem rei 
incumbir alienæ, non in 6 rei redhibitione tene- 
atur, a tantùm fructuum 1 7 « corum 

uos i cepit, agnoſcat ; etiam 

1 Poulet, non quos eum redigiſſe _ 
exolvat, ex eo. tempore ex quo re in Naieium de- 
ducta, ſeientiam malæ fidei poſſeſſionis accepit. J. 2. 
C. de frudib. & lit. exp, Ut omne habeat petitor, 
quod habiturus foret, fi eo ome fuer: uo judicium 
accipiebatur, reſtitutus illi 1. . 20. F. 
A . ee 8 


1 


ah bann Gem, Ec Tia 5) Set. 3. 433 


My * 0 


| 9 bernd. 5 
e a, ight . 10 
ew 'Hefore ris 'by the Mad 


th IS 


ru 
1212 . 13. F. quib, mod. wfuefrud. 


(fruftus) fiunt mox 1 oben 
yy - mg FTE pecipiat, ſtatim ubi à ſolo ſe- 
— fidei emptor̃is fiunt. J. 48. F. de 
Perceptionem frucdus accipere debemus, non fi 


pres cold ſed etiam cœpit ita percipi, ut 
terra continere ſe fructus arc Veluti fi olive, 
uv lectæ, nondum autem vinum, oleum ab aliquo 


factum ſit. Statim enim ipſe accepiſſe fructum 


— ef enen 


VIII. 


8.0fReve- If the Revenues of a Tenement 
pi wa which is poſſeſſed by one who ſincerely 
1 believes himſelf to be the true Owner 
thereof, come in os, and day 

after day, as the Rents of a 
Revenue of a Mill, of a Ferry-Boar, of 
a Toll, and others of the like nature, 


* che ſaid Tenement be recovered by 


Law, from the Poffeſſor ; he ſhall have 
whatever fell due before the demand, 
and muſt reftore the reſt n. 


® Seo the fnh ou of the fu Sf of Ujufradt 


9. A caſe | There are caſes where the Poſſeſſor 


where te who takes himſelf to be the right Own- 
5 er, is obli 
himſelf to Fruits which he has enjoyed. Thus, 
be the true for inſtance, if two N being Co- 
Owner, re- Heirs to their Father, one of them be- 
tag ing abſent, the other has enjoyed all 
the Goods and Effects of the Inheri- 
— 4 TE that his Brother was 
ready dead, will be obliged to re- 
for A 5 when he returns, al his 

Vor. 


| proceed from it. 
that in caſe it 


carried away, 


ouſe, the 


to make reſtitution of the 


. che proven, with the 
wy gs ielded. And it is 

to all o- 

= —— Hick they ſucceed by 
e or without Teſtament, when 
joyed the portion be- 
7 5 * — N _ Title 
r gies] im only right to his own 
ſtjion 7 and the Lay of his Co- 
i increaſed by the Fruits which 
Thus the integrity of 

the Heir who enjoys all che Goods of 
the Sue implies the condition, 
be found that he has 
8 be will do him juſtice as to 


A And this diſtinguiſh the 
co 2 of this Heir, fro m that of an- 
other Poſſeſſor who himſclt to be 
the true Owner, and who has no reaſon 
to think that any body beſides himſelf 
has a right in what he poſſeſſes. 


Non eſt ombiguum, cùm familia erciſcundæ 
titulus inter bonæ fidei judicia numeretur, portio- 
nem hareditatis, ſi qua ad te pertinet, incremento 
fructuum augeri. 1. 9. C famul. erciſe. 

Cohgredibus diviſionem inter ſe facientibus juri 
abſentis & ignorantis minimè derogari, ac pro di- 
viſo portionem eam qu initio ipfius fuit in omni- 
bus communibus rebus, eum retinere certiſſimum 


eſt. Vande . tyam cum reditibus arbitrio 


tamiliæ erci . ex fafta inter 


coharredes ons nullu 

. 17. C. cod. I. 44. F wd. 
Fructus omnes augent hareditatem, five ante adi - 

tam, ſive poſt aditam hæreditatem acceſſerint. I. 20. 

92. Ln b e l N 
itas, cum ab eo poſ a quo peti poteſt. 

J. 2. C. de petit. bared. 


If the perſon who ſucceeded alone to an Inheritance, which 


m præjudicium timens. 


wa, not — claimed by any other Heir:, having enjoyed 


2 for ſrveral years, t flarted up another Heir, in 
the ſame degree with him, bug whoſe Relation was till 
then unknown : and if Heir who had enjoyed the 
whole Inheritance during this long time, was not able te 
reſtore the Fruits of the Portion belonging to his Co- = 
without being ruined, or very much mcommoded ther 

it would be equitable to moderate the ſaid Reinen by 
ſome temperament according to the circumſtances. 


X. 

If one Co-Partner has enjoyed alone 10. Aro- 
a Houſe, or Lands belonging in com- ther caſe of | 
mon to the whole Partnerſhip, altho' % 1e na. 
he thought that he had the oe right“ 
to it, and altho' his enjoyment thercof 
was honeſt, and with an upright in- 
tentian, yet "he will nevertheless be obli- 

ed to make reſtitution of the Fruits for 
the ſhares of his Co- Partners o. Thus, 
for Example, if in the caſe of an univer- 
ſal Partnerſhip of all Goods without diſ- 


tinction, one of the Partners, to whom 


a Relation or Friend had deviſed by 
Will, iven by Deed of Gift, an 
Eſtate, ff enjoyed the ſame apart by 
himſelf, believing, thro* an Error in 
Law, that hisCo-Partners had no, ſhare 

— therein, 
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in the Fruits, and ing them. A 
e this deduction is 2 to Poſſeſ- 


* 


neceſſary 2 


oe e- ment thereof : Such are the F 


red, the fortilling the Ground, for the Seed, and 
Expencs thole, which. are neceſſary for gatheri 


fors who knew what they enjoyed not 
to be their own*1 _ cle - 
1 ere Es aft 
fective — the) Revenues, which 
conſiſts only in what remains after all 


Who = ry LD 
ſumptibus 1. C. defrud. & lit. 
8 3 98 
upererunt. J. 7. F. ſolu. matr. Fructus intelligun- 
tur deduQtis impenſis, qua quærendorum, 1 
dorum, conſervandorumque eorum gratia fiunt. 
non ſolùm in bonæ fidei 22 
ratio verùm etiam in prædonibus. 


when they are turned out of their Poſſeſſion. 
eſt in hujus quoque e i rati 
nem keene (ende & wrlum, ) nn 
enim itor ex aliena jactura m facere. 
L. FAE 

See the ſixteenth Article F the tenth Section of the 
Contract of Sale, and the fourth Sectum of thoſe who re- 
cerve what is not their due. 


XII. 


12. The Altho' in many forts of Revenues, 
Fruits be- the induſtry of the perſon who has en- 


© Os Fo Yana 
The Poſſeſſor who knows what he :3. 1. 


HE IDES is not only = T 
bound ro make reſtitution of the Fruit 


which he has reaped; inn = 
ſence, or thro* negli for the a of the 


* 
* o 


want of culty e has not reaped F 
any Fruits from — 


Ground which he 1 
was in poſſeſſion of, or if he has reaped g . 


only a part of what the Ground might chred from 


have yielded if it had been cultivated ; theGround. 
he will be accountable for the Fruits 
which a good Huſband might have 
reaped. For the Maſter of the Ground 
might bave enjoyed it in this manner. 
But with regard to a fair Poſſeſſor, who 
takes himſelf to be the right Owner, 
and who is notwithſtanding obliged to 
reſtore the Fruits, the Reſtitution ma 
be regulated differently, according to 
the circumſtances. Thus, a fair Poſ- 
ſeſſor, who believed himſelf to be the 
right Owner, having been ſued by the 
aſter of the Thing which he is in poſ- 
ſeſſion of, may afterwards be compared 
to an unjuſt Poſſeſſor, and condemned 
to the ſame Reſtitution with him, if af- 
ter the demand made by the right Owner, 


he has neglected the enjoyment thereof, 


or if he has diminiſhed the Revenue, by 
not making the neceſſary Repairs; and 
he will be anſwerable for it, as having 
done it in fraud of the Reſtitution 
which he had reaſon to be afraid of. But 
he who is obliged to make Reſtitution 
of Fruits which he had honeſtly and 
fairly 
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14 The 
Hew or Ex- 
an 
3 8 
fle ſue- for they come in their 

ceeds to his x 


ecutor of 


Engage- 
ment. 


1 Efti- 


mate of 


Fruits and 


nues year 
by year. 


reels 


| a} 

The Heirs or Executors of unjuſt Poſ- 
ſeſſors, are bound to — 1 
tion as they are to whom they ſuc 

= . 
hey have the Goods and Rights be long- 
ing to the ſaid perſons, ſo they bear 
likewiſe their burdens : and they enter 
into the fame E which they 
were under ; 
pen to be altogether ignorant of any un- 
tair or difingenuous dealing, yet their 


integrity will not hinder the effect of 


the unjuſt poſſeſſion of thoſe whom 
they repreſent *. 

* Haredis ſuccedentis in vitium. 
ln 
exp. | 

In the Reſtitution of Revenues, the 
value whereof may riſe or fall from one 

ear to another, whether they conſiſt in 

oney, as the Rents of a Houſe, the 
Farm of a Mill, of a Toll, and others 
of the like nature ; or whether they be 
the Fruits of the Ground, orRent paid 
in Corn, and other kinds ; the Arrears 
thereof are eſtimated on the foot of 
what the Houſe or Lands may have pro- 


duced, and of the value of the Kinds, 
according as the differences of the times 


may alter their price: or this li mo 
es, if 
there be any that are not liable to ſuſ- 


Lon is made according to the 
picion. 

1 i fuifſet eo die quo dari debuit. I. alt. F. 
de . triacic. See the teenth Article of 
ſecond Section of the Contract of Sale. 

In France, this Efimate is made in the manner as 1 
the Ordmances, of which theſe are the word: : 
or Ations, Real and Perſonal, which are 
commenced for Lands and Things Immoveable, if there 
is Reflitution of Fruits decreed, they ſhall be adjudged 


VorL. I. 


INTEREST, Cos 1s, Sc. Tit. g. Se 


tho* they may hap- 


* 


MI 
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the 
toe cOmUnar 
be ſettled 
e 
Art. 94 
werber ener al 
week of the Va 
of great Frus, fuch as Corn, WW me, Hay, and others 
of the be l &c. Art. 102 and 104. And by 
and no therwife, frail be proved for the future the 
Vale En of the u, Frutti, as m Exec - 
ram of Decrees or Seances, 4s 0% ther matters, in which 
Adprejement are nect | 


of 1667 Tit. 30. Art. 1. 
ot the tid thriueth Title. 
| XVI. 
Altho' the Reſtitution of Fruits be 15. 8-/+ 
commonly underſtood only of the Re- 2 7 


venucs of Immoveable Things, yet ſee- = of : 


ing there are Moveable Things which A 


produce Revenues, we may apply to Hg. 
them the fame Rules, according as they 
are applicable thereto: as for Example, 
to the Revenues which aniſc from Ani- 
mals, and to the profit which may be 
made of Things which are let to Hire 
by thoſe who make a trade of it, ſuch 
as an Upholſterer who lets out a Suit of 


Si veſtimenta, aut ſcyphus petita ſint, in fructu 
hac numeranda eſſe. err ea re, mercedis 
nomine capi potuerit. J. 19. F. de afar. 

XVII. 

W hatever number of years the enjo * 17. Tur 
ment, for which Reſtitution is to . no e- 
made, may have laſted, altho' the Poſ- = 
ſeſſor may have known that what bez 54. 

ſſeſſed was not his own, yet there is p 

e only the bare Eſtimate of that en- 
jo t. without any intereſt for the 
| V alue of the Fruits of each year. But 
if a legal Demand has been made of the 
faid Intereſt, the fame will be due from 
the time of the Demand. For the Va- 
lue of the ſaid Fruits, which are a real 
Subſtance, is in lieu of a Capital *. 

a corum fructuum qui litem 
— judicis, refiracili nt, when 

: corum qui 
CE EE een it 
rum qui ante actionem hæreditatis ilatam percepti, 
hareditatem auxerunt. J. 51. f. 1. F. de hered. bert. 
Paulus reſpondit, ſi in omnem cauſam, conductio- 
nis etiam fidejuſſor ſe obligavit, eum quoque, exem- 
. Lew ret 
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OEPrLE VI - -- 
Of PROOFS and PRE. 
SUMPTIONS, ani of 
an OATH. 
call that a Proof which con- 


vinces the Mind of a Truth: 
1 4 


9 


veric jorts, ſo likewiſe there are diffe- 
rent kinds of Proofs. There are Truths 


which are 1 on the deed of 
Man, and on all ſorts of Events, which 


are immutable and always the fame. 
Thus, without meddling with the Di- 
vine Truths of Religion, which are a- 


bove all Te becauſe of the Au- 


- thority of God who reveals them to us, 
and who makes us to fcel and to love 
them, and alſo by reaſon of other diffe- 
rent fs of an infinite force, which 
it is not our buſineſs to treat of here. 
We have in Sciences the knowled 
a great number of Truths which are 
certain and unchangeable; but there 
are othets which are called Truths 
of Fact, that is, of What has been 
done, of what has happened; 

for Example, that one has committ 

a Robbery or a Murder, that a Teſ- 


tament is torged, that in a Fire, a thing 


| Which was ſaved out of it was depoſit- 


ed in the hands of a neighbour, who 
denies the Depoſit, that a Poſſeſſor of a 
Houſe or Lands has enjoyed it for the 
ſpace of ten, twenty, or thirty years, 
and an infinite number of other Facts of 
ſeveral natures. | 8 

There is this which is common to all 
the different ſorts of Truths, that Truth 
is nothing elſe but that which is in reality : 
and to know a Truth, is barely to know 
if a Thing is, or is not, if it is ſuch as 
is faid,. or if it is different. But the 
Proofs which lead us to the knowledge 
of the Truth in matters of Fa&, are 
very different from thoſe which eſtabliſh 
the Truths that are taught in Sciences. 
For in Sciences, all the Truths which 
may be known in them have their na- 
ture fixed and immoveable, and are al- 
ways the ſame neceſſarily, without any 
dependance on the deed of Man, or On 
any ſort of change. Thus, the Prooks 
of theſe Truths are drawn from their 
own nature; and they are known either 
by their {Fevidence, if they are firſt 
. 1 


1 CIVIL LA 


Bar in Fats 
Bur i 


it: but we muſt have recourſe to Proofs 
and as there are Truths of di- 


of 


W,. Sc. Book it 5 


Principles, and Truths which are clear 


in themielves:; or if on 
o 


in 
connexion that links them together, and 
which makes them to de n the 


one by the other, according as they are 
dence one of another 
which mi happen, or 
| as ng on Cauſes 
whereof the Effects are im it 1 
unc 


of another kind 3 and it is by other 
ways that we mult diſcover this ſort of 
Truths: 'Thus, for E le, if a man 
has been killed on the high way, . 
alone in the night time; the truth © 
the cauſe of this Murder, and the queſ- 
_ to 1 who it is that 1 killed 
this man, will not depend on Principles 
that are certain, and of which the Evi- 
dence will lead us to the preciſe know 
ledge of the Author of this Crime, with 
a certainty like to that which Demon- 
{trations in Sciences do produce. And 
it may likewiſe ſo fall out that it may 
be impoſſible to know it. But if it is 
diſcovered, it will be only by Proofs 
that may be drawn from circumſtances 
which ll hap to be linked toge- 
ther with this Crime, and which will. 
depend on Events that have happened 
by accident, ſuch as the caſual rencoun- 
ter of ſome Witneſſes, and ſuch ſigns 
And 


and tokens as there may happen to 
conjectures, and preſumptions. 
even altho* there ſhould chance to be 
two Witneſſes, D all manner of 
OY K. who ſhould ſay that they 
had ſeen the Murderer, whom 

knew, actually ſtabbing the ſaid man, 
yet the certainty of ſuch à Proof is of 
another kind than that of the Truth of 
a Propoſition clearly proved in a Sci- 
ence, and has not the character of a 
Demonſtration z becauſe it is not im- 
poſſible that two Witneſſes may be de- 
ceived, or even that they may have a 
mind to deceive. But the force of this 
Proof conſiſts in this, that it is 


m- 
ed from their good ſenſe, that are 
not deceived themſelves, and from their 


probity, that they do not intend to de- 
ceive others. So that this Proof ſertns 
in effect to be grounded only on Pre- 
ſumptions. However, theſe Preſump 
tions of Truth, which ariſe from tt 
teſtimony of two Witneſſes are ſuch, 
that the Laws both of God and Man 
have appointed them to be held as a 
ſure Proof, when the Depoſitions Wh 
wit 


_—_ 


1 


_ drawn from the very 


ſome impreſſion of Hatred, 


with one another, and when the Wir- 
neſſes are againſt whom there 
lies no Exception. And altho' it be 
true that this kind of Proof has not the 
character of the inty of a Demon- 
ſtration, becauſe it is of quite another 
kind z yet nevertheleſs it has another 
fort of certainty which perſuades fully, 
when the fidelity of the Witneſſes is 
well known z becauſe this Proof hath 


its foundation in the certainty of a Truth 


which is a ſure 3 and which is 

ature of Man, 
and from the Cauſes which govern his 
Actions. According to this Principle, 
it is certain that two who have 


Reaſon, and who are not byaſſed by 


can ne- 
ether 


Intereſt, or ſome other 
ver to bear falſe witneſs t 
in a Court of Juſtice, and that 
Oath. And we may conclude certainly 
= the natural Principles of our Ac- 
ti that Witneſſes who ſwear that 
will ſay nothing but the Truth, do 
ly tell it, if nothing changes in them 
the Natural Order. And altho' it be 
true, that the fuiges cannot always be 
ſure that the Witneſſes are ſincere, and 
that they give their Evidence without 
intereſt, and without paſſion, and that 
there are often even 
it would be unjuſt, as well as abſurd, to 
give credit to no Witneſs at all, becauſe 
we camot be certain of all Witneſſes 
that they do not lic. And it is a ſuffi- 
cient jaitification of the Rule, which 
declares the teſtimony of two Witneſſes 
to be a ſufficient Proof, that it be true 
in general, thar it is the Natural Order 
for Men to tell the truth which __ 
know, when they cannot do otherw1 
without involving themſelves in the 


guilt of Perjury : and in particular, if 


in the Evidence that is given there ap- 
pear no reaſon which may make us 


doubt of the fidelity of thoſe who are 


produced as Wi for by that one 
Judges that it is the Truth which they 
ave declared. 1 ent 1 
This fame Principle of the conſe- 
quences that may be drawn from the 
Natural Cauſes which govern our Ac- 


tions, furniſhes us likewiſe with other 


different proofs of Facts, by the con- 


nexion that is between the faid Cauſes 


and their Effe&s. Thus Solomon found- 
ed his Judgment between the two Wo- 


men, upon the diſcovery which he made 


of the true Mother, by the commotion 


and trouble which he foreſaw the Ma- 
ternal Affection would produce in her, 


Witneſſes; yet 


Of Paoors and PR ESU TO Ns, Oc. ] Tit. 6. 


at the ſight of the r to which he 
to expole the Child. | 

It may be remarked on the nature of 

the Proofs of Facts in this Example, and 

that of Proofs by two Witneſi:s, and 

we ſhall find it the fame likewiſe in all 

the other kinds of Proofs of Facts. that 


although they be different from thoſe 


which we wy have of a Truth in a 
Science, yet there is ſtill this common 
to all kinds of Proofs in general, that 
their force conſiſts in the certain con- 
ſequence which we may draw from ſome 
Truth that is known, to conclude from 
thence the Truth of which we ſearch 
the proof; whether it be that we draw 
a conſequence from a Cauſe to its Effect, 


4.37 


or from an Effect to its Cauſe, or from 


"- connexion of one Thing with ano- 
r. | 
We have made here theſe Remarks, 


to ſhew by theſe Principles of Proofs, 


that in all the Queſtions where the mat- 
ter is to know it a Fact is proved, or if 
it is not, it is neceſſary to judge thereof 
by the certainty of the Foundation on 
which the Proof is built, and by the 


connexion which the Fact that is to be 


proved may have wath that Foundation. 
And as it happens very often, cither 
that the Foundation is not very ſure, or 
that the Fact in queſtion is not neceſſa- 


rily linked with it, we find then, in- 


ſtead of Proofs, only ＋ 
which are not ſufficient to liſh a 
certain proof of the Truth. Thus, for 


Example, if ſome days after a quarrel 
| happening between two 
them is found killed, and that there is 


perſons, one of 


againſt the other no manner of proof 
beſides the bare circumſtance of that 
quarrel, we cannot from thence con- 


clude with certainty, that it was that 
rſon who committed the murder. For 


ſides that Enmities and Quarrels are 
bur ſeldom carried to ſuch extremities, 
this Murder may have had many other 
cauſes. So that as there is no neceſſ; 
connexion between this death and that 


quarrel, this circumſtance alone will not 


be ſufficient to ground a Sentence of 
Condemnation upon, and it can only 


form a Conjecture. 


It may be gathered from theſe Re- Two ſors of 


marks, that t 


are two forts of Pre- Preſuopr- 


ſumprions: Some of which are drawn“ 


by a neceſſary conſequence from a Prin- 
ciple that is certain; and when theſc 
ſorts of Preſumptions are ſo ſtrong, that 


one may gather from them the certainty 
of the Fact that is to be proved, with- 


out leaving any room for doubt, we 
| give 


* 
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| ought to take 


wow tho gee ry See 
and do eſta- 

e und of he f which was 
— The other Preſumptions 

"Al thoſe which form only Conjee- 

— without certainty z whether it 
n an 


Truth is not ons 

It is becauſe © che ference berween 
too nw fans fe tio 
the Laws have appointed 
to have the force of Proofs, FIT 
not left the _ F 
der them only I. 


cauſe in effect 1 ſorts 
ons are bs, that one ſees in * A 
2 ＋ 4 between the truth 

„2 is to be proved, and 


ae the Facts coo whence 
follows us, for inſtance, in France 
i is enacted, by an Edict of Henry II. 
that if a Woman has concealed her be- 


ing with Child, and is brought to bed 


5 = without any witneſs, and it 


found that the Child never was 


png we nor had any publick 
all be r —. Hwa COT 


42224 her Child, -and be puniſhed with 


death. And there are other forts of 
Preſumptions which the Law directs to 


be held as certain Proofs; ſo that we 
good heed not to diſtin- 
guith the ſenſe of rhe word Preſumipti- 
ons from that of Proofs, in ſuch a man- 
ner as never to take Preſumptions to be 
Proofs, ſeeing there are ſuch Preſumpti- 
ons as are ſufficient to eſtabliſh the Pf 
of a Fact. But whereas the word Proof 
is taken for a full conviction, the word 
Preſumption is extended to all the conſe- 
om which may be drawn from the 


eral arguments that may ſerve to prove | 
a Fact, whether it be that thoſe 1817 | 


quences amount to the Evidence which 


may make a full Proof, or ow wry 
leave ſome doubt. 


nn 


V. 1. 34. ad leg. Jul. de adult. 


We have thought 1 it neceſſary to make 
here theſe Reflexions upon the nature 
of Proofs and Preſumptions, in order to 


eſtabliſh the Principles of the Rules 


conce this matter, and to diſcover 
the cri cauſes of "that which ma 


eſtabliſh the certainty of the truth of 7. Th 


matters of Fact. For it is. by theſe 
Principles that we are enabled to judge 
of the ſtrength or weakneſs of the ar- 


+ 


matter of ſo man 
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guments which the parties to 
prove a Fatt. Ern 


9 
ners in Which Facts are proved, and 


they may be reduced to five Kinds z 
viz. Writing, Witneſſes, Preſumptiom, 
Confeſhon o the Pattits, dad tn Outh 


Theſe five Kinds ſhall be the ſubject 
cauſe there are Rules common to all the 
forts of Proofs, we ſhall explain in the 
firſt Section thoſe Rules which are com- 
mon to them all. 


We ſhall not ſet down among theſe 


RITES 


matter of Proofs; ſuch as the formali- 
ries —52 ary 7 * obſerved for the 
private Writing; in examin- 

fon: and interrogating Witneſſes, in 
ſwearing them, taking down in writing 
their tions, arid receiving the 
Objections that may be made againſt 
the Witneſſes, by thoſe againſt whom 
they are produced: the form of inter- 
215 the Parties upon Facts, of 
2 Oath of the „When | 


* is willing to have — 


matter in di decided by it; 
the other different . 
.— 


the 


ther it be in Civil or Crimi 
For all theſe things relate to the Order 
of Judicial Proceedings, and therefore 
do not belong to this place, and are re- 
gulated by the — for the moſt 
otherwiſe than they were by the 
. Law. And here we ſhall ex- 
| og only the eſſential Rules which re- 
te to the Nature and Uſe of the ſeve- 
ral ſorts of Proofs and Preſumptions. 


76S PQ Io. 
Of Prodf's in general. 


| The CONTENTS. 
1. Definition of Proofs. 
2. Proofs are o Kea ſorts. 
3. Facts which have no need of pr 
4. He who advances a Fa, phe t to 
prove it. 
7. The Defendant ought to prove the facts 
| on which he grounds his defence. 


6. Each party may on his part prove the 


contrary of the facts alledged by 

the adverſe party. 

e parties have mutual liberty to al- 
ledge facts, and to prove them. 


8. Provided the facts have relation v0 the 


affair in hand. 
9. A 


3 


1 


WRT 


41 


po 


5 A ſind: enen ps 
10. Proofs ae an 


m. . 
ad In proofs it is neceſſary ro examine, 

1. if 2hey are according to form. 
12. 14. F they are concluding. | | 


F 


* 


ö + . L. A. l 1471 
1. Deſi» D Judicial Proofs, is meant the 
1 of ways which the Law has preſcrib- 
* for diſcovering, and for eſtabliſhi 


with certai truth oſ a matter 
Fact that is conteſted . . 


a, facilins proberi poiſe. L 
5 12 * — raw Ty 


II. | | 
There are two ſorts of Proofs, thoſe 


2. 

are F two which the Law appoints to be held as 

certain, and thoſe whereof the effect is 

.- left to the diſcretion er Thus 
the Law will have the uniform Depoſi- 


tions of Witneſſes that are unexception- 
able, and who are in the number re- 
quired by Law, to be received as a cer- 
tain proof of a Crime, or other Fact. 
1 222 8 
of an Agreement, if the Con 

ts by the parties, or if they have 
not le, or could not write, if it 
is ſigned either by a Notary and two 
Witneſſes, or by two Notanes without 
any Witneſs, according to the different 
U ages of the places. But when there is 
nothing elſe but preſumptions, tokens, 
conjectures, im evidence, or 0- 
ther ſorts of Proofs which the Law has 
not directed to be held for certain, it 
leaves it to the diſcretion of the Judge, 
to diſcern what may be received as 
Proofs, and what ought not to have 
that effect b. 


» See the fifth Article of the fourth Sefton. 


III. 

3. Fal. The uſe of Proofs does not concern 
which have Facts that are naturally certain, and 
1 f whercof the Truth is always preſumed, 
' if the contrary is not proved. But it re- 
ſpects only Facts which are uncertain, 
and of which the truth is not preſumed 
unleſs it be proved. Thus, for Exam- 
le, he who demands a Succeſſion, or a 
y, by virtue of a Teſtament, has 
no occaſion to prove that the Teſtator 
was in his right Senſes when he made 
the Teſtament, in order to eſtabliſh from 
thence the validity of the Teſtament. 

For it is naturally preſumed, that ever 
one has the ule of l is Reaſon. But the Heir 


ons. Tit. &. Sed. 439 


of blood, or next of kin, who in order to 
annul the ſaid Teſtament, alledges the in- 
ſanity.of theTeſtator, ought to prove that 
Fact. Thus he who demands to be re- 
lieved from 1 1 
Minority, t to prove hi 2 
Thus he I- to be Gr 
of a Houſe or Lands which are in the 
poſſeſſion of another 


en xtate 1. 9. C. 4 . | 
%: 7 quay ad te pertinere dicis, more 
judiciorum | Non enim poſſeſſori in- 


cumbir neceſſitas probahdi eas ad fe pertinere, cum 
te in probatione ceſſante, dominium apud cum re- 
maneat. I. 2. C. de lar. 


A See the ſeventh Artitle of the fourth Seftion. 


IV. 


It follows from the ing Rule, 4. He who 
that in all the caſes of a Fact that is advance a | 
conteſted, if ir is ſuch that it be neceſ- 5. , 
ſary to make proof of it, it lies al was 
on the perſon who advances it, to prove 
it. Thus all thoſe who make any de- 
mands that are founded upon ſome mat- 
ter of fact, ought to prove the truth of 
the fact, if it is conteſted. Thus, he 
who demands a Legacy bequeathed by 
a Codicil, ought to prove the Codicil to 
be true. This is the reaſon why it is 
commonly ſaid, that it is incumbent on 
the Plaintiff to prove his fact. 

7 q hens male: th 
agit. J. 21. F. de frobat. ere 
| vt rnng it probatio qui dicit, non qui negat, 

+2, 04, 

Actore non p! qui convenitur, etſi nihil 
ipſe prieſtat, obtinebit. I. 4. in f. C. dr edendo. 

See the ſeventh Article of the fourth Section. 


_ 4 Gn Nee 
As the Plaintiffs are obliged to prove 5. The De- 


the facts on which they ground their fendane 


demands, ſo likewiſe if the Defendants gr e 
on their part alledge facts which they . 1 
make uſe of as a foundation of their de-; 
fences, they ought to prove them. grownds his 
Thus, a Debtor who confeſſing the Hence. 
debt, alledges for his defence that he has 
paid it, ought to make proof of the 
yment. And altho' he be Defendant 
1n the Suit, 2 he is conſidered in re- 
gard of this fact as Plaintiffl. 


In exceptionibus dicendum eſt, reum partibus 
actoris fungi oportere. Ipſumque exceptionem, 
velut intentionem implere: ut puta fi pacti con- 
venti exceptione utatur, docere Abet pactum con- 
ventum factum eſſe. I. 19. F. de probat. 

Nam reus in exceptione actor eſt. I. 1. . de ex · 
rept, praſc. & prejud. Ut creditor qui pecuniam 
petit numeratam, implere cogitur, ita rurſum debi- 


tor qui ſolutam affirmat, ejus rei probationem præ- 
VI. Altho” 


ſtare debet. J. 1. C. de probat. 


e by 10 2 * 3 10 1 "wy 
N 413 d alls MI. bY. 1 Lam 


[=o he Senteaite. Thus for 
if in the caſe of two; Brothers 
claimimg cach:of - thetn their Mare in 


1 | «lb4ged A bind his Right, — 


Fey T5013; bas 12 R _ 


conſtitutum eſt res inter 405 judicatas, 
Rs præjudicare. , 63. f. 


Aae, 6: C, veer, 44. a 


3 * 
41. * . 1 a 7117 1 


this implies two forts of Alton, 
1 4 2 which ra in the two fol: 
—_ — e Hon 0 ob one ma draw 2 Er 4d 20 oy 
| the Ri the perſon who alled ges que rei ciant, > certs. m odo ſatis defining 
1 Ei and he g zut on the con- 5 5 1 Fed e 
rear 6 1 reje& thole Fats of which. the — — 8 
— Fart 1 were true, would be uſe- ſed ex ſententia animi MYR 
fe. TD inſtance, he whoſhould opal, aut credas, aut parum probatum tibi 
— « TROR'or Tad from op HO: OY 
the perſon who had For urchaſed it, be- 1 
ro 


- lievi 8 to be rietor thereof, 

x6 — he had lem rhe Money for the The ge fiſt e enquiry y ha eee 
purchaſe, would demand to no N order 
2 dete to prove this kack; and to be the eic of « Prook, and w 


1 Fat”! * 
14 * * : } 


"$% 


ought x1. 


t it is neceſ- 


cerning the Formalitics thereof ; that cording 70 
mim who. eee the Money » bo hh 8 preſcribed by Law. ns wa. 
putrchaſbr!. where Proofs by Winds , 
| 9 de received, it is neceffary to en- 
8 r en, F e te 
am ves vindicanten ab « nas, iv 3 hs TY. 
non convenit : ſiquidem * * — lice _ be, no TT which 2 ebe 
m, tamen intentioni um præ minicu- err dence. uſpected, 1 Y have 
te fit ee Em been ſumtnoned, if The! are been 
5 \-- fworn; and, ina word, if their Depo- 
IX. fitions have been 8 with all 
4 thing Ines that” are _ on bold the — Ir Op Law vequires v. 
22 10 place of Truth with to thoſe be- Thus when it is e e at one 
place of dween whom they are * 1 pretends to prove a Fact, it 15 neceſſary 
Truth. haye not t appeal „ or i no to examine if it be an Original, E 
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Of Proors and PaesuMPTIONS. Tit.6. Sect. 2. 


Copy: if it is an AR made in preſence 
of a Publick Notary, and of which 


the date is certain; or if it is 
you Writing, 
aka tins hey 
w Tc tf 
1 has the Formalities required to 
make it Authentick, and if it be ſuch 
as ought to be received for a Proof 4. 
Si teſtes omnes ejuſdem honeſtatis, 5 
mationis fint. I. 21. f. 3. F reflib. v. I. 3. %. 
Divus Hadrianus junio Rafino Proconſuli Ma- 
iz reſeripſit, teſtidus ſe, non teſtimoniis ere- 


1 
The ſecond examination of the Proofs, 


are conſiſts in diſcerning that which reſults 


from the knowledge of the Rules, and 
from the Reflectiomm on the facts and 
circutnſtances*. | 


Qu argumenta ad quem modum 

i — certo modo ſatis definiti 
3 Sicut non ſemper, ita ſtepè, ſine publicis 
monumentis cujuſque rei veritas deprehenditur, 
alias numerus teſtium, alias dignitas & autoritas, 
alias veluti conſentiens fama confirmat rei, de qua 
queritur, fidem. Hoc ſolum tibi reſcribere 


poſſum ſummatim, non utique ad unam probatio- 


nis ſpeciem, cognitionem ſtatim alligari debere, ſed 

ex ſententia animi tui re æſtimare oportere,” quid 

717 7 ho} parum probatum tibi opinaris. Th 
. F. . 

In teſtimoniis iras, fides, mores, gravitas 
examinanda eft, & teſtes qui adverſus fidem 
ſuam teſtationis vacillant, audiendi non ſunt. J. 2. 
F. de teftib. Si teſtes omnes ejuſdem honeſtatis & 
exiſtimationis ſint, negotii qualitas, ac judicis mo- 
tus cum his concurrit, ſequenda ſunt omnia teſti- 
monia. Si vero ex his quidam corum aliud dixe- 


rint, licet impari numero, credendum eſt. Sed. 


quod naturz negotii convenit, & quod inimicitiz, 


: | a aut pratiz ſuſpicione . Confirmabi 
. from them for liſhing the truth of 9 deent dil. 1 t ent, 
the Facts which were to be proved, & que rei aptiora, & vero prox imiora eſſe compe- 
whether it be by Wuneſſes, or by rerit. Non enim ad multitudinem reſpici oportet, 
Wing, or otherwiſe. Thus, as fot ſed ad ſinceram teſtimoniorum fidem, & teſtimo- 
the Depoſitions of Witneſſes, the Judg 
examines if the Facts to which they de , que jure non reſpuuntur, non mi- 
poſe are the ſame which ought 32 2 —_— — — 
been nere or if they are other Facts ee 
from which one may be able to draw - 
certain Co 


nſequences of the truth of the — 
Facts in diſpute: If the fitions a 
SE CT. IL 


Of Proofs by Writing. 


> one with the oth 8 


differ, whether the difference can be 
reconeiled ſo as to make a Proof, or 
whether it leaves the thing uncertain: 


If the multitude of Witneſſes leaves no 
manner of doubt: If among ſeveral 
Witneſſes who depoſe differently, the 
probity and authority of ſome of them 

wes more weight to their teſtimony : 

there is no variation in F gg 
If the facts are notoriouſly evident, and 
confirmed by publick fame, in the caſes 
where theſe eireumſtances may be con- 
ſidered: If ſome of the Witneſſes be 


ſuſpected of partiality, by reaſon of fa- 


vou on hatred to one of the parties. 
Thus in Provfs by Writing, and in all 
the other Kinds of Ptoofs, it depends 
on the prudence of the Judge to diſ- 
cern that which may ſuffice for eſtabliſh- 
ing the truth of a Fact, and that which 
leaves it doubtful : to conſider the rela- 
tion and connexion? which the Facts re- 
ſulting from the Proofs may have with 
thoſe which are to be proved: to exa- 
—_ if —_—_——_— are concluding, wy 
they are only conjectures, ſigus, 
. and — ought to 
had to them: and ina word, to judge 
of the effec of the Proofs by: all t 


_ different: view which one may have 


Vo I. I. 


agreed to 


L force of Proofs by Writing 
conſiſts in this, that men have 
preſerve by Writing the re- 
membrace of things that have been 
tranſacted, and to perpetuate the memo- 
70 of them to poſterity, whether it be 
that they may ſerve as Rules to the par- 
ties themſelves, or as a perpetual proof 
of what is written, Thus Covenants 
are put down in writing, in order to 
preſerve” the memory of what the con- 
tracting parties have bound themſelves 
to, and to make to themſelves thereby 
a fixed and unchangeable Law, as to 
What has been 7 on. Thus Teſta- 
ments are written, that a remembrance 
may be kept of what has been ordered 
by he Telluor, who had a right to diſ- 
— of his Goods, and that it may 
erve as a Rule to his Executor, and to 
the perſons ro whom he has left Lega- 
cies. Thus it is thought fit to write 
Sentences and Decrees of Courts, Edicts, 
Otdinances, and every thing which is 
to/ſerve as a Title, or a Law. Thus 
it is cuſtomary to write down in pub- 
liek * n 
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and other Acts which ought to be re- 
corded z and other the like Regiſters are 


ps ick and perpetual Repo- 
to nch 


ry of the truth of the Acts which 
The written Contract therefore is 
of the Engagements of thoſe who 


ave contraſted, and the written Teſta- 


ment is a proof of the will of him 
who has it. And theſe Proofs are 
in the place of Truths to the 

whom they concern. Thus, a written 


Contract as a proof againſt the 


ainſt all thoſe who — 
ail thoſe who repreſent 
4 ſucceed to their E 

Thus, a Teſtament proves the truth of 
the diſpoſitions made by the Teſtator, 
and obliges the Executors and Lega- 
tees to execute them. e Wo e 
"Hi „ hend how neceſ- 
ſary the ule of Writing has been, for 
preſerving the of Agreements. 
of Teſtaments, and of other Acts of all 
kinds; and that there can be no better 
proof of them, ſeeing the Writing 


preſerves without . alteration, 


whatever is ſet down therein, and ex- 
preſſes the intention of the. perſons 
their' own proper teſtimony and Evi- 


_ write, it has been t 5 fit, for the 


conveniency of thoſe who cannot write, 
to eſtabliſh publick Officers, who are 
called Notaries Publick, and whoſe 
Function is ſuch, that the Acts ſigned 
either by two Notaries, without an 

witneſs, or by one Notary and Wirnel. 
ſes, according to the different uſages of 
places, make a legal. proof of the truth 
of that which is written between the 
perſons who cannot either write or read. 
And as to perſons who can write, their 
Sign Manual, without the preſence of 
a Notary, makes likewiſe a proof of 
the truth of that which is written: but 
with this difference between Acts writ- 
ten without the preſence of Notaries, 
which are called private Writings, and 


' thoſe which are ſigned by Notaries ; 
that theſe are received as a proof in 


Courts of Juſtice, and prove two facts. 
One is, that the A& has been ſped. be- 
tween the perſons who are named in it, 
at the time, and in the place there ſpe- 
cified: And the other is, that the inten · 
tions of the Parties concerned are there 
explained. And the authority of this 
Proof is founded on the publick Func- 
tion of Notaries, who are eſtabliſhed 
for this very purpoſe, to render the Acts 
which they ſign, authentick. But pri- 


vate Writings do not even prove by 


1 


probatur aut ex nativitatis ſcriptura, 


* 


8 
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& kn he hs ts es he 
nances have directed that there 
be kept publick Regiſters of C 
ings, Marr: hs and Burials, 
Ordinations, Admiſhons into any Reli- 
gious Order, to the end that people ma 
eaſily come at the certain proof of 
forts of Facts db. Which docs not hin- 
der but that in caſr the ſaid Regiſters 
ſhould happen to be loſt or — 


Th 


one may be allowed to make uſe 


Art. 18 1. Of „t. 55. 

ly 1 66:05. 11, Ordinance of 1667. Tit. 20. Art. 

7. . I 133 ; : Fg x 
by ain of 1667. Tit. 20. At. 14. tas 


monſtrationibus legitimis. J. 2. f. 1. F. de excuſ. 
I has been 33 rao to the Uſage 
obſerved m England in the matter of 
tract, that by Statute 29 Car. II. 7 7 17. it 1 
enacted, That no Contridt for the 8 any Good, 
Wares and Merchandizes;\ for the; price of Ten Pounds 
Sterling, or upwards, ſhall be allowed to be good, ex- 
cept the Buyer ſhall accept part of the Goods ſo ſold, and 
——_ receive the ſame, or give ſomething in earneſt 
ro bind the Bargain, or in part of payment, or that ſome 
3 = writing, A the ſaid 5 
and parties to be charged 
* gun thereunto lawfully autho- 
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_ unleſs. they be in due fm. 
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7. e winuſſer to @ written At will not 


be received to the contrary.” | w. | 
8. Wrines Hits prove ing. e * Is N. erf nnen Proofs, i 4. re 
are parties | on why we do not receive a 
9. No man can by lame make a Title trury proo why Witneſſes 4. Thus, he oY. 
to himſelf. | who — Uin * a * 
10. It is by the Original 4 that we that is made according to 
ought to examine the proofs. tendin 
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* Th Caſes where the Copies of Deeds, and that Teaser E had SET will, 
| her Proofs, may" ſerve, when the or that his intention was otherwilc, 
of Originals cannot be had. would not be admitted to make ſuch a 
12. I ben mention i; made” of one Deed 3 ſhould offer to prove 
in another. l 


itneſſes, that he had not received a 
13; Deeds that contradi# one anerber. 2 of Money tor which he had given 
14. Cee ue, 7 adice thi an Acquittance. 
iy. Countor- Hers comer pro et 1 
Contra ſcriptum teſtimonium, ſeri 
2 5 . teſtimonium non fertur, J. 1. . 4 oh om 


| Cenſus & monumenta 2 potiora teſtibus 
J. „ HF efſe, ſenatus cenſuit. J. 10. F. de bas. See the 
thirteenth Article ot this 8 ion, and the Remarks 


1. What art 


by W are thoſe which at the end of the Prearrible to this Scrion. 
ſuch as a Contract, a Teſtament, or o- 
8 ther Writing, Which contains the rruth We muſt not exrend the Rule ex- t 


of the fact in queſtion - * * the 1 * OS. to the 1 
| caſes where the truth of an A is cal-- m_ 
' Quibus ang inftruipoteſt. 4.1. f. A. fed in queſtion; a8 if ir be pretended ir : 
3 | that it is forged, or that it has been 
: made through the impreſſion of fear and 
2. Uſe of People t down in writing, Con- violence, which render it null. For the 
* Tro. tracts, N and other Acts, in proof which is drawn from a written 
order to preſerve the proof of what has Act, hath for its foundation the fidelity 
been done, by the teſtimony of the per- of the reftimony which the Writing 
ſons themſelves who exprb | therein gives of the truth of what it contai 
their intentions b. and when this fidelity i is called in 15 


tion, the Writing loſeth its force. bh 
> Fiunt fſcripturz, ut quod he who ends to prove that his han 
8 probari poſlit. 1. 4. 77 de 77) aft. 1 N27 F. has been counrerſene 15 a Writing 
pigner 3 al 4 „ that appears to he ſigned by him, ought 
reduted to -_ mo — — 4 in to be tri to ptove this fat e. The 


the preſence of Publick Notaries, theſe which We made he who pretends that an Obligation has 
. choſe 5 jc —14 12 1 93 been extorted from him by force and 


in an, violence, may make proof of itf. And 
923 3 2 it would 3 ſame thing in all the 
public Regiſters are kept. cCaſes where the written Act ſhould be 
oppoſed on the head of ſome vice which 

HI. might annul ity as on the account of 


ſome fraud, or ſome error which might 


' Proofs ave Prooks by . conſiſts in this 8 counterſeited in order to colour ſome 


% rung they are 5 teſtimom which the fraud, ſuch as a Diſpoſition made to a 
who are —_ to the ſaid Acts ie a * third perſon, whoſe name is made uſe of 

gainſt themſelves, and a teſtimony for tranſmitting ſome Liberality to ano- 
hich, 3 15 1 5 there can be ther perl perſon, who b Law eis incapablc 
no better proof of what has paſt be- of receiving it Are in his own name, 

5 833 them, than what they themſelves or for acquiring to the ſaid perſon a 
have expreſſed of the matter e. Thing whereof the Commerce was pro- 


h 

© Generaliter ſancimus, ut fi quid ſcriptis cautum hibired to himꝰ. 
fuerit pro . quibuſcunque pecuniis ex antecedente 

ole N Bo 


cauſa deſc tibus, eamque cauſam ſpecialiter pro- D Fi 
miſſor edixerit: non jam ei licentia . cauſæ pro- . O, ds fall chiragrep im 23. F 


bationem ſtipulatorem exigere: cùm ſuis confeſſio- 25 5 th compulſi ali id fecit, per hoc edic- 
nibus acquieſcere A 13. C. de nn. num. a bs AG 
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uid ſit falſum quzritur & videtur id eſſe, 6 


tum reſtituitur. l. 3. F. quod metus cauſa. 
Pecu. 8 See the Title of the Vices of Covenants. 
Vor. I. ee eee Acta 
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all the forma- 


„us which the Law preſcribes. For 
in dus 


form. 


a Teſtament, 1 
to produce a Teſtament which had on- 
ih Witneſſes, altho' they were per- 
of never ſo great integrity. For 
beſides that it is neceſſary to obſerve 
the preſcription of the Law, the prac- 
tice of authorizing a Teſtament, barely 
in conſideration of the probity of the 
witneſſes, would be opening a door to 
a thouſand inconveniences. Thus, for 
another Example, a Contract which 
the parties intended to execute in the 
preſence of a Publick Notary, and Wit- 
neſſes, would be without effect, if it 
| were not ſigned, both by the Partics 
| themſelves, and by the Witneſſes who 
could write their names, and by the No- 
tary. Thus, a private Writing which 
is only written, but not 2 by the 
party, would make no proof l. 
ee #dhibti. f. 3. in. de etamen- 
DFN 
; in 1 cuit) ni menta in 
| cone * lch cpcenbulhee jum con- 
n 
1 com 8 

ſint. J. 17. C. te fide inf See the fifteenth Article 

of the firſt Section of Covenants. . 


VII. 


7. Heu-. When the written Acts are accord- 
meſes ro 4 ing to form, not only are con 
i proofs not received, bur even not 
received to much as a hearing 1s ed to one of 
prove the the Parties who thould defire to have 
contrary. the Witneſſes to an Act examined Judi- 
cially, in order to make ſome chan 
in the Act, or to explain it. For beſides 
the danger of ſome infidelity on the 
of rhe Wirneſſes, the Act havin 
— committed to writing, only wh | 


4 


and again 
who Take 
ſent them 
Rule and a 


m 
the 


1 


5 


tur. I. 1. C. de 1 Ser 


1 
5 


ii 4 S 
* 
wo # 
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EEE 


Owner of 


J. 13. C. de non num. peru. See the third Article. 
Non debet alii nocere quod inter alios actum 
eſt. I. 10. . de jurej. See the following Article. 


* 
: 5 «>» 


No body can acquire to himſelf a g. No m4: 
Right, nor make himſelf ' Creditor to 4% % ben. 
another, by Ads which he himſelf may/77 n 
make at his pleaſure. © Thus, for in- unf. 


ſtance, a Judge will not pronounce Sen- 
tence, upon the bare Authority of a 
Journal or Day-book of any perſon, 
which mentions a Sum of Money to be 


owing to him by another, that the ſaid 
Sum is due, if there be no other proof 


of it, with what exactneſs ſoever the 
Book may be kept, and how great ſo- 
ever may be the integrity of the perſon 
who wrote it p. | 

* Rationes defuncti, que in bonis ejus inveni- 
untur, ad probationem fibi debitz quantiratis ſolas 
ſufficere non poſſe, ſpe reſcriptum eſt. Ejuſdem 
juris eſt, & fi in ultima voluntate defunctus, certam 
nix quantitatem, aut etiam res certas ſibi de- 

i, ſignifichverit. J. 6. C. de ut. 
lo pernicioſum eſt ut ei ſcripturæ credatur. 


qua unuſquiſque fibi adnotatione propria debitorem 


conſtituit. Unde neque fiſcum, neque alium quem- 
libet in ſuis ſubnotationibus debiti probationem 
præbere poſſe oportet. 1. 7. C. end. Nov. 48. c. 1. 
$. 1. J. 5. C. de conv. fiſe. debit. | 


X. 


The truth of written Acts is made 10. l i 
out by the Acts themſelves; that is, by 5 1e Ori- 
a ſight of the Originals. And if the] 4# 


on againſt whom a Copy only is 


4 
2 
produced, demands a ſight of the Ori- 1 


ginal, the * oofs. 


485 
ES. 
Ro 


L 


think fit to be received. 
Example, mention being made of a 
Bond, in the Inventory of the Goods 
of deceaſed, the Guardian of 
the Heir who is under Age might make 
uſe of the ſaid Inventory, to prove 

truth of the ſaid Bond, if it ſhould hap- 
; to be loſt thro' ſome accident 

hus, when a Creditor receives from 
his Debtor of a Rent, if he 
takes from him N the Acquit- 
tance which he gives him, and if the 
ſaid Copy, which is called a Duplicate 
of the Acquittance, be ſigned by his 
Debtor, it may ſerve as a proof of his 
Title to the Rent, if the Title chances 
to be loſt. For it is the Debtor himſelf 
who acknowledges the truth of the 
Creditor's Title, by this Act which he 
ſigns t. | : | | 

* Sicut iniquum eſt inſtrumentis vi ignis con- 
Pere quantitatum yr road” guehngal 
ſolutionem: ita non ſtatim caſum conquerentibus 
facile credendum eſt. Intelligere itaque debetis, 
non exiſtentibus inſtrumentis, vel aliis argumentis 
N fidem precibus veſtris adeſſe. l. 5 
C. ; 

Si aliis eyidentibus probationibus veritas oſtendi 
poteſt. I. 7. C. cad. | 
Emancipatione facta, etſi actorum tenor non 
exiſtat, {i tamen aliis indubiis probationibus, vel ex 

is, vel ex inſtrumentorum incorrupt2 fide, 

factam eſſe emancipationem probari „ atorum 
interitu veritas convelli non ſolet. I. 11. C. eod. 

Chirographis debitorum incendio exuſtis, cum 
ex inventario tutores convenire eos poſſent ad ſol- 
vendam pecuniam, &c. J. 57. F. de adm. & per 
Fur. | 

* Si voluerit is qui apocham conſcripſit, vel 
a 2 ejus qui para fur. 
cepit ab eo accipere, vel ſuſcipere, 
omnis ei licentia 1 concedatur, neceſſitate 
imponenda ſceptori antapocham reddere. 
119. C. de þ r. 


of it. For chis bart mention of it 


XII 


It is not ground for demandin gi. 1672 
a Debt, or claiming any other Right, as 
that the Title thereof be fer forth in"; 


ſome other Deed which makes memion an, = | 


Mtg tv o 
- 


rr to the 


Deed which contains the larati- 
on; or 8 of ways conlidera- 
tions it ſhould appear to be itab 

and conformable to the a rs 
Law, that ſuch a declaration ſhould be 
received as a proof ; as in the calc of 


the preceding Article *. 


* Et hoc infuper j ut fl quis in abu 
documento alterius 2975 — 
nullam ex hac memoria geri exactionem niſi aliud 
— e 
, quia & quantitas, cujus memoria facta eſt. 
1 Hoe enim etiam in veteribus 
gibus invenitur. Nov. 119. c. 3. V. . 35. . ff. 
de legat. 3. |. 4. F. de t. F 


XIII. 


If one and the 1 makes 13. Deed 
uſe of two written or Titles, A conn 
whereof the one contradicts the other, _— Ty 
they deſtroy one another mutually, ES 
the oppoſite conſequences which will be 


drawn equally from the one and the 
hex: icy 


* Scripturz diverſie fidem fibi invicem derogan- 
tes, ab una eademque parte prolatz, nihil firmitatis 
habere poterunt. |. 14. C. de fd. ir. See the 


XIV. 


We muſt not comprehend under the 14. C. 
Rule explained in the preceding Article, Le 
the Acts of which there are Counter- 
Letters that are contrary thereto, or 
which make ſome change therein. For 
the Counter-Letters are Acts which 


thoſe who treat together ſeparate from 


their Contracts, when they have no 
mind to comprehend in them what they 
reſerve to explain apart in theſe Counter- 
Letters. So that the contrariety be- 
tween a Contract and a Counter- Letter 


does not deſtroy the former, but only 


reſtrains it, and makes therein 22 other 
changes and alterations, as the ics 

had a mind to make. Thus, Ex. 
ample, if in a Contract of Sale, the 
Seller obliges himſelf ro Warranty a- 
inſt all manner of Evictions, the 
e declares in a Counter Letter that 
he conſents that the Seller ſhall * 
only 


two Covenants will not — the effect 
to annul either the oe or the other: 
For one ſees that the intention of the 
Parties is, that the Contract ſhould ſub- 

fiſt with the condition regulated by rhe 

CE hn SATO Matt 

him a' 

1 from the Creditor where: 
dy he conſents that the 'Obli 
dave its effect oy for half che Sar, 

nn than what ſhall have 

been agreed on by this laſt Writing. 


And altho' . Coumter-Letters be of 


the ſume date with the Acts which ure 
explained therein, and which are ch 
ET yet they ure conſidered 8 a 
ol ae A 


from it . 1 85 1247177 
um 23 deheres p 
P e 2 nts 

hate 1 Far ene 

| ME. | ; 3 XV... 
The Rule explained in the forego- 

— ing Article is not to be underſtood in- 
* — of all ſorts of Counter-Let- 


. uber thrd copy, n 6s may 
. have their effect among the contractiaę 
2 without prejudice, to the inte- 

other third Aud 
{obey hn and ſecret Aﬀts 


Thick derogate from Contracts, or 


which make any change in in _ have th 


no manner of effect, with regard to 
third perſons, wt tereſt may be 
prejudiced thereby *. Thus, for Ex- 
ample, if Father in marrying his Son, 
had given him, as a Marriage-Settle- 
ment, either a Sum of Money, or an 
Eſtate in Land, or an Office, taking 
from him a Counter-Letter, | 

that the Gift ſhould be valid o for. . 
leſſer Sum, or that the Son 10 
back out of the Land, or out 0 * 
Office, a Sum of Money, ſuch as they 
had agreed upon among themſelves; 
this Counter-Letter would have no effect 
with er to the Wife, and the Chil- 
dren that ſhould be born of the ſaid 
Marriage, nor with regard to other 
third erlons, who might be any ways 
intereſted therein, ſuch as the Creditors 
of this Son. For this Agreement woald 
be an infidelity contrary to Good Man- 


ners, and would deſtroy the fidelity and 


ſincerity that is due not only to the 
Wife and her Parents, who would not 
have conſented to the M on the 
re of this Counter-Letter, but 
to Al e perſons — this ig may 


* 
facile is oyportunitate confingi 
82 . e abaleri. . 


r be 
— . ne 


Acts where the Law 
ſence of ſome Witgeſſes ro confirm 45 


no better ni 


hg ni" Kb 
blick Imereſt, 10 Nen che Fa (fe 
which private perfors may make of the 
acility. they have in their Families, to 
ollude together in order 10 deceive o- 
| by | ſuch like elandeſtine „ 


"Albi theſe words be rale our of a Taw whith la, 


x 4 * 
1 


8 E S. m 15 
of Proof „ Wires. | 


o E do not el here of the en ys 
Which 


itneſſes make in Con- matte of 
in Teſtaments, and in the other #54" 


requires the pre- 


9 — 


truth of what is there tranſacted; for 
this kind of Proof ö comprehended in 
e Proofs by 1 of which we 
nf treated in the foregoing Section. 
And in this Section we mean to ſpeak 
only of the Proof that is made by the 
Depoſitions of Witneſſes who are Judi- 
cial y. examined, that the Judge may 
learn from their mouths, the truth of 
Facts for which no written proofs can 
— 124 — or where the proofs which 
be alledged, are not fufficient. 
Tha, for Exam le, if a fair and honeſt 
Poſſeſſor of an te, who knows of 
| to it than his own, and 
yet has no Title to produce, but has 
8 it during the time neceſſ- 
for Preſcription, is diſturbed in his poſ- 
ſeſſion, ed hs no W ritings to prove it, 
or has only wherewithal to ve his 
offeſſion fr att of the time which 
has enjoyed ity as if he has Leaſes of 
ſome - or ſome Acquittances for 
Quit-Rents which he has paid as Poſſeſ- 
ſor, he may produce Witneſſes to de- 
clare what they know of the ſaid poſ- 
ſeſſion, and of its duration: and his ad- 
verſe may likewiſe on his 
Thus one proves 
e other Facts which 
it 


rove the contra 
by Witneſſes all 
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it may be juſt and neceſſary to prove, 
Peg Apr tree cnet Facts 
conteſted in Civil Matters, except ſuch 
as the Law does not allow to be proved 

Witneſſes, as has been remarked at 
the end of the Preamble to the forego- 


* 


There is this difference between the 
Proof by Witneſſes, which is the ſub- 
ject matter of this Section, and the 
fs which Witneſſes make in writ- 
ten Deeds; that in the ſaid Deeds the 
Witneſſes are which one has the 
1 to chute to be preſent at them, 
and they ought to be in the number 
lated by Law, and of the quality 
which it preſcribes; whereas in the 
Proofs which are to be treated of in this 
Section, the Witneſſes are perſons who 
happen by chance to have knowledge 
of Ye Facts which one would prove, 
without having been choſen and called 
upon to ſec what paſſes, and ro remem- 
ber it. And this is the reaſon, why in 
Informations in Criminal Proſecutions, 
and in Trials concerning Civil 
the Judges admit the Depoſitions of 


as proper Witneſſes to Deeds. Thus, 
for Example, Women, who cannot be 
Witneſſes in a Teſtament, or in a Con- 
tract, are admitted to give Evidence in 
Criminal Proſecutions, and Trials in 
Civil Cauſes. FE ny 

ann. We ſhall put down nothing in the 
nin f Wit- Articles of this Section, touching that 


veſſes ad fu- Kind of Proof by Witneſſes which 
turam 


vas called Examination of Witneſſes ad 
am abvliſh- ſuturam rei memoriam, which was in 
ed in ulſe under the Roman Law, and which 
France. vas likewiſe obſerved in France, before 
the Ordinance of 1667, which aboliſh- 

ed the uſe thereof *. Bur this Remark 
is made here, only to give the Reader 
an Idea of that ſort of Examination of 
Witneſſes which ſerved to preſerve their 
Evidence to poſterity, and to inform 
him that the ſame is aboliſhed in France. 


* Ordinance of 1667. Tit. 13. | 


'This Examination of Witneſſes, in 
order to preſerve their teſtimony to fu- 
turity, was uſed in the caſes where any 
one foreſecing that he might have oc- 
caſion for a proof by Witneſſes, and 
fearing leſt they ſhould die, or thatother 
changes ſho 43 which might 
deprive him of his Proof, before his 
Law-Suit were ſo far advanced as that 
he might be admitted to make his Proof, 
or that the Judge could examine his 
Witneſſes, he demanded leave of the 
Judge to have them examined before 


Witneſſes who would not be allowed of 
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the time, that their Evidence might 
be thereby perpetuated to futurity b. 
But this precaution, which is attended 
with many inconveniences, has been 
Nen is likewiſe for other reaſons. 
thoſe who may be in haſte to make 
their Proofs, may take their meaſures 
accordingly z may make their Demands, 
and alledge their Facts, in order to have 
the proof of them decreed, if it be ne- 
ceſſary, without having recourle to an 
Uſage that is inconvenient and full of 
uncertainty. | 


Si deletum chirographum mihi eſſe dicam, in 
quo ſub conditione 2 debita fuerit, & 
interim teſtibus quoque id probare poſſim, qui teſ- 
tes poſſunt non eſſe co tempote quo conditio ex- 
titerit. J. 40. F. ad leg. Aquit. ä 

Finge eſſe teſtes quoſdam qui di ata controvertia 
aut mutabunt conſilium, aut decedent, aut proptet 
temporis intervallum non eandem fidem babebunt. 
J. 3. G 5. f. de C. Ed. 


It may not be aniifs to obſerve here 75+ g 
by the by, that the ſame Ordinance of 1mm)! a 
1667 hath alſo aboliſhed in France an- of 
other kind of Examination of Witnel: 4% ., 
ſes, which was called Engqu#te par Turbese, France. 
or a General Inqueſt, and which was 
uſed in Queſtions relating to the Inter- 
pretation of ſome Cuſtom. The uſage 
of theſe Inqueſts was founded on this, 
that the particular diſpoſitions of Cuſ- 
toms were conſic as Facts 4. 80 
that they received proof by Witneſſes 
of the uſage and interpretation of ſome 
article of a Cuſtom. They called theſe 
Inqueſts, par Turbes, becauſe ten W ir- 

es were only reckoned as one: and 
theſe Witneſſes were choſen from among 
the Officers of the Places, and the Ad- 
vocates, who were the likelieſt 1 
to know what was the Uſage and Prac- 
tice as to the Diſpoſitions of their Cuſ- 
toms. But theſe Inqueſts were attend- 
ed with an infinite number of inconve- 
niences, as may eaſily be perceived; and 
the Superior Judges have better ways 
to find out the ſenſe and _— 
Cuſtoms, and to interpret that which 
may require an explanation. th: 

© Ordinance of 1667. Title 13. es 
| * See the eleventh Chapter of the Treatiſe of Laws, 
Numb. 2 0, towards the end. Es 

[This Uſage of the Roman Law, in relation to the 
Examinatim of Witneſſes in m rei memotiam, 
is obſerved in the Court of in England. And 
the method is, firſt to exhibit a Bill, ſhew a Title 
to the Thing, and that the Wimeſſes to prove it are old, 
and not like to live long, whereby the Party is in danger 
to boſe it; and then to pray a Commiſſion mto the Caun- 
try to examine them, and a Subporna to the Parties 


intereſſed, to cauſe, if they can, to the contrary, 
2 . os 


in Evidence, againſt any other but the Defendants, wha 
were warned to defend it, or thoſe who claim under 
them. Praxis Almz Curiæ Cancellariæ, p. 37-] 


* 
* 


i 
7 
£ 
£ 
. 
oo. 
C, 
9 , I” 
* 
3 


$2 
— 4 - l 


as. Shes 
n 
2. 


— 


n * FE 

— <4 a hon BY TEES 
— 2 — 

9 


—— 
r 
es 
mb] * 


*S Mon. + ow 


2 


: 
7 
1 
. ”y 
— Þ 
* 79 
A. y 
* VE 
1 by 
* 48 
44 41 
4 
g 
„ 
ol 2 . 
3 
4 bo 
Os 
* 4 
_— 5 
4, . 
x -- 
. 
„ N 
r 
a 
by * . [1 
+» +37 
23 = 13 
7 2 
1 
+ = 6h 
r 
n 
a © 
0 * 544 
58 3 
27 7 
- 9 
1 
1 
= mY 
. . 1 
SLY c 
x, 
2 
3 
« WY 
2 * 
© M8 
FUL pK 
+83 
1 
8 
2 3 
2 ; 
* Q 
r S 
- * A i 
- I? 3 Ky * 
© B88 
1 1 
AC. > 
ade * 
SIE 
EST - 
IS 
EE 
+2 "i 1 
* IS 
20S” © 
89 
n 
DD b 
6M 5 
44. 99 * 
EI 
' 1504288 
n A 
> 2 — 
3 2 
E SY 
i. * 
ES. - 
WT. 
RS --. 
r 
. 35 +7 
ES 
Ts. 5 $ 
"EL * 
7 3 
a, : 
125 85 
3 . 
= 2 25 
* 
* £ 
_ 
5 by. © 
* 
* ö 
_ 
„ 
_ 
* 2 
om 4 
2 3 
24 4 * 

o 7 +» 
r 
n 

IS. 55.4 
r 
. 
1 4 
as FE ©» 8 
. 1 
1 
6 3 R 
1 
—_— 
- LI 
” Sd 
+48 978 9 
bo — 
- 3 221 
A 
„ 
Y . 4 
— 
A 
_ 3: 
34 5... 
oe. 5 . 
= 2 


ON 
. 
1 
by” 
<Y * 
＋ 


s Witneſſes, | 


*. 


$ 
14 


be CONTENTS. 
t. Witneſſes, and their Evidences. 
4. . Witneſſes in all matters. 
3. may be a Witneſs. 
4. Two qualities in Witneſſes: 
2 Witneſſes who are ſuſpeRed. 
. Witneſſes who are intereſſed. 
7. Wimeſſes engaged in the ſame intereſt 
weib the Party. © 4. hats 
8. Witneſſes who are Relations, or Alb 
lies. | | 
9. Witneſſes who are Friends, 
10. Hitneſſes who are Enemies. | 
11. Witneſſes who are domeſticks, and 
| on the party. 850 
12. Witneſſes who waver in their depofi- 
„ | 
13. There muſt be two Witneſſes to make 
| a proof. * 
14. One may produce many Witneſſes. 
17. Several oo b 275 we are to 
e of proofs itnefſes. _ 
16. H ys againſt whom there lies no 
_ "Exception, may be miſtaken. 
17. Tong” may be compelled to give 
evidence. | 
18. The Witneſſes ought to be examined 


| by the Judge. | 
19. And ought to be firſt ſworn. _ 
20. Excuſes of Witneſſes, which are cal- 
„„ Ws 
21. Witneſſes who are excuſed by reaſon 
Oo. Wat 
22. Letters of Requeſt for the examina» 
tion of @ Witneſs who lives out of 
lde Juriſdiction of the Court. 
23. The Advocate of the Party cannot be 
2 Witneſs. a e 
24. The expences of the Nitueſſes paid by 
the Party who ſummons them. _ 
25. 4 falſe Witneſs is puniſbed. 


— are perſons who are ſum- 
| ; moned to appear in Judgment, 
Bridencti. in order to declare What they know of 
the truth of the Facts conteſted be- 
tween the Parties. And the declaration 
Which they make of the matter, is their 
Evidence. | . 
* Ad fidem rei geſtæ faciendam, 1, 11. F de teftb. 

Ng: II. . 
. Uſe ff The uſe of Evidences is infinite, ac- 
wieneſſe in cording to the infinite number of events 


| all matters. which may render the proof of a Fact 


neceflary, whether it be in Civil Mar- 
ters, or in Criminal b. ak 


Teſtimoniorum uſus frequens, — ſt 
J. 1. N de reflib. Adhiberi quoque teſtes poſſunt 
477A | I | 


Hi quibus non interdicitur teſtimonium. I. 1. 
1. F. 4+ tei. Quidam propter lubricum conſi- 
e 
ittendi non ad teſtimonii fidem. J. 3. 


5.m ſ. f. dr refib. Quive impuberes erunt: qui 
(i juice puics cannons te qui corum in 
: , 1 8 Ty 


in relating the circumſtances of the 
Fact, which may ſhew the Witnefles 
to have been careful and exact inobſery- 
ing and retaining them . And it is for 
want of one or the other of theſe qua- 
ries that Evidences are ſuſpected, and 
rejected. And this depends on the 
Rules which follow. 

* Fides, mores. J. 2. F de gh | 

8 
A 

— hi an 


Whatever proves the want of probity 5. wirne/- 
in 8 — to make 3 
Evidence to be rejected. Thus, we do/ Mete 
not ' receive the evidence of a Perſon | 
condemned by a Court of Juſtice for 
Calumny, or Forgery, or for having 
born falie witneſs, or for writing a De- 

: Libel, or for other Crimess. 
For theſe Condemnations caſt a blemiſh 
on the Honour of the perſon, and make 


him 


who are m- 
rereſied. 


the ſame 


mt 
with rhe 
Party. 


Relations, 
2 


6. Witneſſes 


7. Witneſſes 
engaged in 
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And it would be the fame thing, — 
that with much more reaſon, if it were 
2 that the Witneſs had received 


tion of Probi 


oney to give his Evidence l. 
— an in publicis jullctis caletnas 


4 tes reer * 
ſunt? 3 — — 
» cos 


lia lex de vi repetundarum, & peculatus, 


homines teſtimonium dicere non vetuerunt verum- 


quod legibus omiſſum eſt, non omitterur 


ramen, 
religione judicantium. 8 | 


Lege Jalil de vi cavetur ne hac lege in reum teſ- 


timomum dicere liceret, qui judicio publico damna- 


tus erit. J. 3. C. . | 
Reperundirum See ec ad teſtamentum, 

nec ad teſtimonium adhiberi poteſt. I. 15, . 
Ob carmen famoſum damnatus, inteſtabilis fit. 


J. 21. cd. 


Qui ob teſtimonium dicendum, vel non dicen- 
dum, pecuniam accepiſſe judicatus, vel convictus 
crit. I. 3. C. we. | 


Yi. | 
If the Witneſs has any intereſt in the 
Fact concerning which he is defircd to 
give evidence, he will be rejected i. For 
one cannot be ſure that he will make a 
— 22 contrary to his own inte- 


Nullus idoneus teſtis in re ſux intelligitur, I. 10. 
F «+ wis. Omnibus in re propria dicendi teſti- 


monii facultatem jura ſubmoverunt. l. 10. C. cod. 


.. | 
Wk _ _ —— ſerves 3 

the teſtimony o Ons 1 - 
ed in the Facts * = be proved, 
makes the teſtimony likewiſe of the Fa- 
ther in the Cauſe of the Son to be re- 
„as alſo that of the Son in the 
Cauſe of the Father. For the intereſt 


of the one touches the other, as his 
own proper intereſt. And altho' the 


Father ſhould offer to En evidence a- 
our his Son, or the Son againſt his 
Father, they would not be admitted to 
do it. For this affectation and forward- 
neſs would render them ſuſpected of 
having an intention either to favour, or 
to hurt]. 8 | 

! Teſtis idoneus pater filio, aut filius patri non 
eſt. I. 9. F. de teſtib. Parentes & liberi invicem ad- 
verſus ſe, nec volentes ad teſtimonium admittendi 
ſunt. I. 6. C de teſtib. 


VIII. 


8. 1Wimeſes As we reject the teſtimony of perſons 
who are Who are intereſted in the Facts which 


are to be "Wag or who take part in 
the intereſt of thoſe whom the ſaid 


Facts concern, fo neither do we receive 


the evidence of thoſe who are related 


by Confanguinity, or by Affinity, to 


the perſons intereſted in the ſaid Facts. 
Vo I.. I. | | | 


And if there ſhould be any enmity be- 
tween thoſe perſons and the Witneſſes 
who are their Relations or Allies, fuch 
Witneſſes ought to be rejected with 
greater reaſon. And they may on their 
— refuſe to give their Evidence, c- 
pecially in Criminal Proſecutions. We 

reckon in the number of Allies, 
with reſpect to the uſe of this Rule, 
thoſe who are only fo by Spouſak, the 


Marriage not as yet accompliſhed v. 
And we muſt — .onlanguinity 
and Affinity in the extent of the d 
regulated by La w- o. 
2 Lege Julia . 1 3 


i + ? g g CA N etut » 
ne invito denuntietur ut teſtimomium !itis dicat a4- 


verſus focerum, generum, vitricum, privignum, 
fobrinum, ſobrinam, ſobt ino natum, e — pri- 
ore gradu ſunt. I. 4. F. de 0 

In legibus quibus excipitur ne gener, aut ſocer 
mvitus teſtimonium dicere cogeretur, generi ap- 
pellatione ſponſum quoque file contineri placer : 
item ſoceri. youre moneys l. x. d. 

„ France, Ordinance of 1667, Tir. 22, 
Art. 11. the of Relations, and Albes of the 


, & rej * Cru Matters, whether « be for, 
2 a « be for 


IX 


ties made by — Friendſhips, 9. f. 
or ts o amiliarity may / wio are 
. render ſuſpect the ——— ns. 


of a Friend in the Cauſe of his Friend o. 


And this depends on the prudence of 
the Judge, according to the quality of 


the tie of Friendſhip, and that of the 
facts and circumſtances. as 


* An amicus ei fit pro quo teſtimonium dat. 


© * * de te. : 

of? hoc 2 e debemus, non levi notitid con- 
junctos quibus fuer int jura cum patrefamilias 
— familiaritatis quatſita rationibus. J. 223. . l. 
F. de vers, In. 5 f 6 N 


. 


The Enmities that are between Wit- 10. #im/ 
neſſes and the perſons againſt whom e e 
they depoſe, are juſt cauſes for doubt - A. 


ing of the fidelity of their teſtimony. 
For we 2 to miſtruſt that their paſ- 
ſion may lead them to make a declara- 
tion prejudicial to the intereſt of their 
Enemy. And unleſs their Evidence 
were accompanied with ſome other 
proof, it would be ſuſpicious. So that 
we ought to judge by the circumſtances 
of the quality of the perſons, of the 
cauſes and conſequences of the Enmity, 


and of what reſults from the other 


roofs, what regard ought to be had to 
He fact of Enmity 7. 


An inimicus ei fit adverſus quem teſtimonium 


fert. J. 3. F de teſtib, | ; 
Facilè mentiuntur inimici. Caus4 cognit i ha- 

benda fides, aut non pray 6 6 4" of 25. 

ff. de quaſt. V. Nov. 90. c. 7. . 17. C. de teſt. 


Parties, even down to the Children of ſecond Confous tm- | 
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vr 
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noted 16. efebliſh an Pri- 
exception, that the 


if he varics in his account, ng 
circumſtances and facts that are di 

or even co z or if he waver in his 
depoſition, be himſelf in doubr of 
the fact which he relates; this uncer- 


tainty, and theſe variations rendring his 
Evidence uncertain, they will caulc it 
ac ira endo uti oe) 


non vaci F. de reftib. 
Teſtes qui adverſus fidem ſuam teſtationis vacib 


XIII. 


13. There In all the caſes where Proof by Wir⸗ 


muſt be ewo neſſes may be received, it is 
ou to that there be two of them at leaſt; and 


proof. : 


. 


that number may ſuffice, except in caſes 
where the Law demands a greater. Burt 
one ſingle Witneſs, of what quality ſo- 


ever he may be, makes no proof . 


Ubi numerus teſtium non adjicitur, etiam duo 
ſufficient. Pluralis enim elocutio duorum numero 


contenta eſt. I. 12. F. de taſtib. 


3 modo ſanximus, ut — Fg nit ena 
nemo Judicum, in q ue C ile patiatur 
Amal Et nunc mmifcle ſancimus, 2 
omnimodò teſtis reſponſio non audiatur, etiamſi 
5 fulgeat. J. 9. F. 1. C. de 


XIV. 


bs on- Altho' two Witneſſes be ſufficient to 


may ho- 


prove a Fact, yet ſeeing this proof con- 


duce 9") fiſts in the conformity of their Depoſi- 


N uneſſes. 


tions, and that it often happens that the 
declarations of two Witneſſes do not 

in all 2 or that ſome eſſen- 
tial circumſtances are known only to 
one of the Witneſſes, the other being 
ignorant of them, and that likewiſe it 
may ſo fall out that there may be ſome 

I 


—.— it @ jrokibized to exa- 
ten Witneſſe! to each Fact in Cruil Mat- 
Ordinance of 1 446. Art. 32. of 1498. 1.13. 


in relation to 
we 


If their honour has received any blemiſh 
by a Condemnation in a Court of Judi- 
cature : If they are in a condition to 


tell the truth without regard to the 


perſons intereſted, or if it 1s to be fear- 


ed that they areunder ſome 

or have ſome inclination to | one 
of the parties, as if they are friends, or 
enemies to one or other of them: If 


their poverty, or wants, expoſe them 


to the temptation of giving ſuch teſti- 
mony as may be agreeable to one of the 
Parties, according as they have any 
thing wm or hope for from him: If 
their teſtimony a to be fincere, 
without ü If the depoſitions 
are conformable to one another, and 
not concerted : If the number of the 
Witneſſes, the conformity of their De- 
patents common Fame, And the pro- 
ility of the circumſtances, confirm 
their Evidence: If their variations, their 
diſagreement, their contradictions, render 
them ſuſpected: If the conſequence of 
the Facts be ſuch as may require a more 
exact conſideration of what may render 
the Witneſſes ſuſpected, as in Criminal 
Proſe- 


XV. 
It is neceſſary to add to all theſe Rules, 1 5. Several 
1 by Witneſſes, * 2 
ought to conſider their condition, 2 =* 
their manners, their eſtate, their con- of 
duct, their integrity, their reputation: 2c 


2 


es. 


1 
Sh 
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Profecutiots ; or if the Facts be ſo 


flight that it is not neceſſary to be fo 
exact in the iry, as if the matter 
were only à bare Action of Slander or 
Defamarion, in a berween perſons 
of a mean condition. Thus the right 
judgment that is to be made of the re- 
gard which ought to be had to the De- 
poſitions of Witneſſes under all theſe 
views depends on the Rulcs which have 
been explained, and on the of 
the Judges, to make a right application. 
of them, according to the quality of 
the Facts, and the circumſtances», 


In teſtimoniis dignitas, fides, mores, gravita: 
examinanda eſt. 1 ＋ de tend. A 
Teſtium fides diligenter examinanda eſt. Idedque 
in perſona corum — erunt imprimis con- 
ditio cujuſque : u quis decurio, an plebetus 
fit: & an boneſtæ & inculpatæ eee pee 
tatus quis, & ilis: an locuples, v 
ft, ut lucri c quid Kelle admittar: vel an in. 
micus ei fit adversty quem teſtimonium fert: vel 
amicus ci fir, teſtimonium dat. Nam ſi 
careat ſuſpicione teſtimonium, ve! perſonam 
= qua fertur, quod honeſta fir, vel propter caufam, 
quod neque lucri, neque pratiz, inimicitix 
cauſa fit, admittendus eſt. Idedque Divus Hadria- 
nus Vivio Varo lepato provinciæ Ciliciæ reſcripſit. 
eum qui judicat magis poſſe ſcire. quanta Nes 
fit teſtibus. Verba epiſtolz hæc ſunt, Tu 
magis ſcire potes quanta fides habenda fit teſtibus 
qui, & cujus dignitatis & cujus æſtimationis fint : 
& qui ſimpliciter viſi ſint dicere, utrùm unum cun- 
demque meditatum fermonem attulerint, an ad ca 
_=_ veras, ex tempore veriſimilia reſpon- 
| . Elen 2 principis extat reſcriptum 
ad Valerium Verum, de excuticnda fide teſtium, in 
hac verba: argumenta, ad quem modum pro- 
bandz cuique rei ſufficiant ; nullo certo modo fatis 
_ definiri poteſt. Sicut non ſemper, ita ſæpè ſine 
publicis monumentis cujuſque rei veritas deprehen- 
- ditnr, Alias numerus teſtium, alias dignitas & auc- 
toritas, alias veluti conſentiens 28 rei, 
de qua quaritur fidem. Hoc tibi re- 
ſcribere poſſum ſummatim, 3 ique ad unam 


| 1 ais ſpeciem cognitionem ſtatim alligari de- 
: ſed ex ſententia animi tui te æſtimare opor- 
tete, 


naris. J. 3. 4. I. f. 1. & 2. F. de gib. 
omnes ejuſdem honeftatis, & exiftimationis fint, 


negotii qualitas, ac judicis motus cum his concur- 
1 f | 


. ſunt omnia teſtimonia. Si vero ex 
hrs (eorum) aliud dixerint, licet inpari nu- 
mero, credendum eſt. Sed quod naturz negotii 
_ convenit, & quod inimicitiz, aut gratiz ſuſpicione 
caret: confirmabitque jadex motum animi ſui ex 
argumentis, & teſtimoniis, & que rei aptiora, & 


timoniorum fidem, & teſtimonia quibus potius lux 
veritatis aſſiſtit. I. 21. f. 3. F. de teſtib. | 


, 21 "i." 
It is not gror 


ene, ground enough to be aſſur- 
5 af cd of the truth of the Depoſitions 

of Witneſſes, that their integrity is 
„n well known; and therefore ſceing it 


mcflak- happen that the moſt intelli 
— — molt Gere fora may have = 


deceived by others, or they themſely cs 
| 9 _— m the knowledge of 
oL. I. 


Depoſitions of 


quid aut credas, ant parùm 1 


the perſons, or in ſome circumſtances, 
or even in the Facts; it is always pru- 
dent for the Judge to conſider well the 
the Witneſſes, even 
of thoſe who are moſt to be credited, 


and to ſee whether they agree with the 


other clear and cerrain ts that may 
be had of the truth of the Facts, and 
circumſtances. And in order to give to 
the Evidence its juſt effect, it is neceſ- 
fary to gather the truth out of all that 
appears to be certain in all the proots 
together *. | 

Ad judicantium) officium inet ejus quoque 

; 1 0 pertinet ejua quoq 


; is hom ix» 
rit, perpendere. F fc nb 3 
XVII. 
The 


For the conſequence of diſcoveting the 
truth of Facts neceſſary for the Admi- 
niſtration of Juſtice, is what the Pub- 
lick has an intereſt in. So that the 
Judge may compel thoſe who refule to 
come and give their evidence, whether 

it be in Civil Matters, or in Criminal y. 


Non eſt dubitandum quin evocandi fint (teſtes) 
quos neceſlarios in ipia cognitione it 
qui judicat. J. 3. aff. de refli6. "— 

Coniſtitutio jubet non ſolùm in criminalibus ju- 
diciis, fed etiam in pecuniariis, unumquemque cogi 
teſtimonium perhibere de his quz novit, J. 16. C. 
4 


If the Witneſs does not appear on the Summons with 
which he i; ſerved, the Fudge condemns hum in a Fine, 


for which bus Goods may be attached and fold, and even 
im 


ſened, in caſe be does not obey 


the Summons, Fee « _ Article of the twenty 
1 


ſecond Title of the Ordinance of 1667. 


XVIII. 


It is not enough to give to the decla- 18. The 
ration of a Witneſs the effect which it Fineſſe: 
ought to have in Juſtice, that the Wit- 2 


xamme d 


neis himſelf writes, or cauſes another to 4, 


write his Evidence, and that he gives Judge. 


it or ſends it to the Judge ; but it is ne- 
ceſſary that he appear before the Judge, 
and that the Judge himſelf interrogate 
him, and put down his declaration in 
writing *. 

* Divus Hadrianus junio Rufino Proconſuli Ma- 
cedoniz reſcripſit, teſtibus ſe, non teſſumomis 


u ereditin- 
rum. Verba epiſtolæ ad tanc partem pertinentia, 


hæc ſunt. Quod crimina objecerit apud me Alexan- 


der Apro, & quia non probat, nec teſtes producebat, 
ſed — uti volebat, quibus 8 locus 
non eft: nam ipſos interrogate ſoleo: quem remi- 
ft ad provinciæ præſidem, ut is de fide teſtium quz- 
reret, C 5 eg intenderat, relegarctur. 
J. 3. 4.3. F de reftib. = 

Gabinio quoque Maximo idem princeps in hc 
verba reſcripſit, alia eff auctoritas præſentium teſ- 
tium, alia teſtimonſorum quæ recitari ſolent. 4. 
J. 3. $. 4. "4 


M mm 2 | XIX. Sce- 


ons who are ſummoned to 15. Hime/- 
ve evidence, are obliged to come and/ 7 4 


declare what they know of the matter. 4 f, 5 


dence. 
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2.0, Excuſes 
of Winn: 
fes, which 
are © 


d comi 


. FS 


— „ ee 
by an Oath, that will 
be pected truth; that the reſpect which 


25 owes to Religion e 
give his EE 2 all t 
BY and all the exactneſs that Juſtice 


and Truth may require. And if he has 
no knowledge of the FaEs about which 
he is interrogated, he muſt even ſwear, 
that thoſe Facts are unknown to him ®. 


. Jurisjurandi religione teſtes, —— perkibe- 
ant teſtimonium, jamdudum arctari praccepimus. 
J. 9. C. de teſtib. 

Cum Sacramenti 1/90 9g J. 16. cod. 

Vel jurare ſe nihil co habere. d. 1. 16. 

See bench nc of throng fr F 
Oralinance of 1667, 


8 5 
. N * 
, 9 77 5 F 4 
1 


If the Witneſſes have excuſes which 
hinder them from coming to give their 
ine 3k they may be diſcharged from 
Thus thoſe perſons whom 


ſickneſs, or abſence, or any lawful im- 
pediment diſables from appearing before 


the Judge, their appearance is diſpenſed 


with®; But if their 


Depoſitions be 


neceſſary, the Judge may go himſelf, 


and examine them in perſon, or may 
give Commiſſion for that pu to an- 
other, according as the quality of the 


Fact may require, and the Laws and” 


Uſage allow of it. 


585 4. Di 
— wy 


their Dig- 
nity. 


_ * Inviti teſtimonium dicere «4 9 ; 


valetudinarii, vel milites, vel e 
3 cauſa abſunt, vel qui 
F. de reflib. 
785 a dicendo teſtimonio excuſantur. J. 1. . 5 
See the following Article. 


- "XXL. 
There are ſome perſons whom their 


cum Magiſtratu 
— non licet. 


the judge to give Evidence; but in the 


caſes where the teſtimony of ſuch per- 


ſons may be neceſſary, the Judge muſt 
ive proper directions therein, accord- 
ing to the different Uſa 
application; muſt be made to the Prince, 
the quality of the Fact, and that of 


the Witneſs may deſerve it e. 


Vs 52 
in 


0 Exceptis tamen perſonis qu 


ibus hen 
rar ad teſtimonium leg prob 


een etiam illuſtribus,. 


i ſupra illuſtres ſunt, aifi fern forma interve- 


— J. 16. C. de teſtib 


Illud quoque incunctabile 
non tantùm privati, ied. 
magiſtratus, n ſunt, mean 
3 Lat. $1 fe dere | "IN 
Item ſenatus cenſuit pretorem, eure core 
debere in judicio adulterii causa. 4. f. 1. in fine. 


perſonas egregias, * qui valetudine dn 
+ 


gnity exempts from appearing before 


troni in cauſa cui 
ages of Places, or 


c. Book 1188 


| tr, domum, mini ad gf 
2 mi: . 117 


in Ch 


f a Ks 'F 
rl W* 


Ik it Warren! 


riſdiction of the Judge who ought to 
wp di 
of the too great 
EP the Wi 

he cannot be e but on 
Fes ce where he livesz the Judge, 
hl mi cares of the Cauſe may 
if it-is nec 47 eſt the Judge of 
the place Wits 'the Wirneſß reſides to 
examine the ſaid Witnefs, and may give 
him a Commiſſion for that effect. | 
in Criminal Proſecutions, the Witneſſes 
can be examined only by the Judge who 
takes Cognizance of the Crime 


Et quoniam ſcimus dum faftam legem. ut 
6 quis hic litem exerceat, op autem in 
vinciæ parte Rc. Nev. 90. c. 5. I. 18. 
C. de fide iftr. png arriis quæ- 
ſt;onibus intelligentes: in s enim in qui 
ng apc opp gre ere 
judices præſentari teſtes, —— yur 
docere. d. Nov. c. 5. in 1 
e 

s e , to 

ke his Pee, 
22 
. 


and groes lum 4 to doit by 
Jr ons Nor Soren - 
« . nhen wrce of in the 


wy 
_—_ = of 
1.4. 


7 
1 e e 0 


Beſides 
laft 
Crime, 
Criminal, in 
to be 


— — 


| Whoerer haye been. eg as A4. 23. 
vocates in a Cauſe, cannot be Witneſſe 
in it. 


either ſuſpected, if it were in favour o 
the perſon. whoſe Cauſe they had de- /. 
fended, or both uncivil and ſuſpected, 
if it were their Client. And it 
is the fame t F. to Proctors and At- 
torneys, and other rab who ſhould 
happen to be under the e lame engage 
ments s. . 


| Mele res, eres ona, = 
inium præſtiterunt, t 

monium dicant. Quod & in executoribus nego- 

ae . . 


14 ws 
& PX” , = qe It 
'The 


attendance 'tv give their "teſtimony 
repaid them by the Party at whoſe in-. 


ſtance they have been cited; and that 22 
by vertue öf an Order of the Judge, mow them. 


and according as he ſhall tax them. 


Talis debet eſſe cautio jndieantis ut nad, 
eee per accuſatorem, vel ab his 


Per 


chat 2 Letters 
Winnt has his abode be the Ju- 22 


Depoſition, or mtr reaſon Tori, 


the in- wo ls 
e of the 


33 
For their teſtimony would: be ile Par- 
cannot 


Expences which 1 Witneſſes 24. The 
are at for their Journey, and for g Wi: 


Of Paoors an PuRSUNITTtoxs. Tit. 6. Sect. 4. 45 


Be N ; 


HEE 4 


25. Af If it that a Witness can be 
Wiſs convicted o ee 
or of being guilty of ſome other miſde- 
meanor, as it he has divulged the tenor 
of his tion to the Party accuſed, 
he may be puniſhed for it according to 
the quality of the fact, and the circum- 
þ $8, | 5 | 

6 Qui falsd vel varie teſtimonia dixerunt, vel 
utrique parti prodiderunt, à judicibus competenter 


* 


puniuntur. 4.16. f.der 
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ECT: 
Of Preſumptions. 
The CONTENTS. 
1. Definition of Preſumptions. 
2. Preſumptions „ or weak. 
3. The foundation of Preſumptions. 

4. Preſumptions are either concluding, or 
by „ ny 
Two ſorts of Preſumptions. 

8 8 without Witneſſes, and with- 

 _ out Writing, by the force of Pre- 

7. Fatts which are held as true. Fact: 

that muſs be proved. | 

8. N depends on the prudence of the Judge 

to diſcern the effect of Preſumpti- 


9. Example of a Fact which it is neceſ- 
; ary to prove. 

Example of a Preſumption well 
grounded, that what bas been paid 


11. Another Example of many Accounts 
Between wo perſons. 2 
12. Another Example, a Bond croſſed or 


13. * of Preſumption that proves 


git Ag. TE EST 30 . 
14. Example of @ Preſumption in an an- 
If. 4 Preſumption of another. nature 
5 F: . than thoſe which ſerve for Proofs. 
16. Another kind of Preſumption. 
17. Another ſort of Preſunption.. 


Ko *: l 22111 
D | 5 13:4 * 14 ; 4 * 
1. Defini- Reſumptĩ 


ws . 
4 by , þ 


Oo 


| conſequences drawn 
— JN from a fact that is known, to ſerve 
eee. for the diſcovery of the truth of a fact 


10 


that is uncertain, and which one ſeeks 
to prove. Thus, for Example, in a Ci- 


vil Concern, if there is a conteſt be- 
tween the Poſſeſſor of a Land or Tene- 


9 * 


' this known fat of the 


I. Ag. C. de roi tn See concerning 


ment, and another who pretends to be 5 
Proprietor thereof, it is à Preſumption 
that the ſaid Land or Tenement 
to the Poſſeſſor: and he will be main - 
tained in it, if the other does not prove 
his right; for it is uſual and natural that 
no body takes poſſeſſion of a Thing 
without having à Rigbt to it, and that 
the Proprietor does not patiently ſuffer 
himſelf to be turned out of his poſſei- 
ſion . Thus in a Criminal Affair, if a 
Man has been killed, and it is not 
known by whom, and if it be diſcover- 
ed that he had a little while before a 
uarrel with another perſon, who had 
reatened to kill him, one draws from 
quarrel and 
threatning, a Preſumption that he who 
had thus threatned him, may have been 
the Author of the Murder. 


Foſſeſſiones quas ad te pertinere dicis more ju- 
diciorum perſcquere. Non enim poſleſſori incumbit 
neceſſitas probandi, cas ad ſe pertinere. Cum te 
in probatione ceſſinte, dominium apud eum re- 
mancat. 4. 2. C. de probat, In pari cauſa poſſeſſor 
Potior haberi debet. J. 128. f. de reg. jr, Cogi 
poſſefſorem, ab eo qui expetit, titulum ſuæ poſſet- - 
fionis dicere, inciviie eſt. I. rr. C. de price. hered. 
the Preſump- 
tion in favour of the Poſſeſſor, that which is faid 
of it in the Preamble to the fourth Section of Po- 
ſeſſion. See the fourth Article of this Section, and 
the thirteenth Article of the firft Section of Poſ- 
ſeiſion, | 

II. 


Preſumprions are of two kinds, ſome 1 rre/wms- 
of them are fo ſtrong, that they a- cow frog, 
mount to a certainty, and are held as” =*«+ 
Proofs, even in Criminal Matters*. And _ 
others are only Conjectures which leave 


ſome doubt. 


 Indicia certa, quæ jure non reſpuuntur, non 
minorem probationis, quim inſtrumenta continent 
fidem. J. rg. C. & re vindic. Sciant cuncti accu- 
fatores cam ſe rem deferre in publicam notionem 
debere, que munita fit idoneis teſtibus, vel inſtructa 
apertiſſimis documentis, vel indiciis ad 10 
nem indubitatis, & luce clarioribus expedita. J. wir. 
C. de probat, See at the end of the Preamble to 
this Title, the remark touching the Edit of 
the Second of Frazce, concerning Women who have 
concealed their being with chi 


* 


The certainty; or uncertainty of Pre- 3. Thefoun- 
ſumptions, and the effoct which they 26% 
may have to ſerve as Proofs, depends on — mY 
the certainty, ,or uncertainty of the 
Facts from which the Preſumptions are 
thered, and on the of the 
conſequences which are drawn from thoſe 
Facts, to prove the Facts which are in diſ- 
pute. Aud this depends on the connexion 
that may be between the known Facts, and 
25 which are A Thus =o 
conſequences from Cauſes to their 
een 5 Effects 
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the N 
and what & it ay have wee d mar 


ſuſſicient to con 


0 1vIL 


Effects, or from Effects to their Cauſes; 
| Thus we conclude the truth of a thi 


by itsconneCtion with another to whict 
1 80 Thus, A 


_— 7 2 which i is 


4 lreſump- There are Preſumptions of ſuch a na- 
C001 > that what is preſumed paſſes for 


without any neceſſity of bei 
conoborna „ if the 


8 which have no other ef- 


they are 80 chan that they 


En a bare Conjecture, and do not 
make that which 1s preſumed to paſs for 


truth. Thus, in the caſe of a Poſſeſſor 


which has been mentioned in the firſt 


Article, his N makes it to be pre- 
ſumed that he is the true Owner, and 
without other is he is accounted as 
ſuch, and will be maintained in his poſ- 
fflion until he who diſturbs _ there- 
in eſtabliſhes his do bog Thus 
on the con the caſe o vim who 
had. threate { another with death, of 
which likewiſe mention has been made 
in the en thethreatnin which 
preceded the death of the rau who 
was memaced makes againſt — perſon 
who threatened only a Conjecture, and 


altho' he ſhould not prove his innocence, 


if there were no ather proof againſt 
him, this Preſum * would not be 


him of being * 
Author of the Crime d. 


by Indiciis ad 8 indubitatis, & lu 
Dre Long r i 

2. in f. C. de in preceding Articles, 
Ze ns = ſo the Prumbl of 

$ In. 


* Two forts | This difference g e 
of Poſumy- which have the effe& of and 


thoſe which leave ſome doubr, is the 
foundation of another diſtinction of rwo 


which are nuthovized Pp he Te and 


fame caſe of a Poſſeſſor, the Law will 


which are appointed to be held as Proofs { 
and the other is of thoſe of which the Law 


leayes the effect to the Prudence of be 
Judge,who — 5 to diſcern What may, or 


may not fi ve to a Preſumpti- 
n F roof,. Thus, in the 


have him to be held for the true Own- 
er, if it is not proved that he is note, 
Thus, Ai e b rn Thur that is 
adjudged to be held for Truth | 
* ra ＋ 

and conceived duri 
che dme of W ock, ſhall be 


the Son of the Huſbands. Thus, they 
oy lated that if a married Woman 
. K have any Goods, or Effects, 


which it is noun” by what Title ſhe 
has acquired them, they ſhall be account- 
ed * her Hulband's Goods b. But 
on the contrary, there is an infinite 
number of Preſumptions which the 
Laws leave doubtful, and which may 


— cafily gueſſed at without any * 
ple. 


% Article | 
Res judicata pro veritate accipitur. I. 207. # 


2 1 


E e 


the para, 4 of 
VI. | 

Ir follows from all the Rules s expln: 

ed in the foregoing Articles, that it of wr 


ten happens not only in Civil, bur alſo eſe, 
in Criminal Matters, that certain Proofs *** 


may be had without Writing, and with- 3, 


out W itneffes, by the force of Preſump- 154 


tions, when they are ſach, that upon iin. 
certain and known Facts we may found 
neceſſary conſequenees of the truth. of 
thoſe which are to be provedi. Whe- 
ther it be that we judge of Cauſes by 
their Effects, or of by their 
by orc Prncpts, The, is the g 

ot rhe - 
ment of — between the two Wo 
men, it appears that he forefaw the 
commotions which would'be produced 
in the heart of the Mother by che fear 
of the death of her Child; and know- 
ing the Cauſe by its effect, he judged of 
the one by the tendernehs ſhe expreſſed, 
which was the neceffary effect of her 


Maternal Love, that 2.9 was. the. true 1 7 


Mother of the Child; and by the indif- 
ference and inſeofiblliry of the orker, 

thar the Child was to n Stranger: 
; — ofque; ret 
2 J. 3.5. 2. F ou Sine 
(ſeripturis) 


} 


of 


(ſcripturis) 


„ fi 


Fadi When the queſti ion is concerning the 
that are regard which ought ro be had for Pre- 


beldas true. ſumptions, it is neceſſary to diſtinguiſh 


— two ſorts of Facts. Some Facts are ſuch, 
ud. that they are always reputed to be 
till the contrary tas been proved; 
there are others which are always re- 
puted contrary to truth, unleſs they are 
proved. 'Thus, every thing that ha 
pens naturally and commonly, is held 
r true; as on the contrary, What is 
neither common nor natural, will not 
paſs for truth, if it is not proved. It is 
upon this principle that the Preſump- 
tions are grounded, that a Father loves 
his Children; chat every one takes care 
of his own concerns; that he who pays, 
was indebted ; that perſons act accord- 
ing to their principles and their cuſ- 
tom; that every one uſually governs 
himſelf by Reaſon, and conſequently 
wits himſelf of his cngagements, and 
of bis duty: And we ought never to 
judge without proof, nor preſume, that 
a Father hates his Children, that any 


perſon abandons his own Intereſt, that 


a wiſe man has committed an Action un- 
worthy of his uſual Conduct, nor that 
one has failed in any # of his duty. 
Thus in general, all Facts which are 

contrary to that which ought to hap- 


pen naturally, are never preſumed, unleſs | 


they be proved! 


i Rogo filia, bona tua quandoque diſtribuas liberis 
tuis, ut quiſhue de te meruerit —— ſufficiet, fi 
non 4 ſolos non admitti qui of- 
fenderunt. J. 77. f. 25. F. de legat. 2. It muſt be 
proved, that 4. led in their duty. 

Si bonus miles antea æſtimatus fuit, prope eſt ut 
affirmationi ejus credatur. J. 5. 8. 6. F. de re milit. 
Plerùmque credendum eſt, eum qui partis dominus 
eſt, jure potiùs ſuo re uti, quam furti confilium 
inire. I. 51. pro ſocio. s „ 

Præſumptionem pro eo eſſe qui accepit, nemo 
dubitat. Qui enim ſolvit, numquam ita reſupinus 
eſt ut facile ſuas pecunias jactet & indebitas effun- 


dat. l. 25. F de probat. 
VI. 


g. 1: 4. It is by all theſe Rules which have 
ped: on the been juſt now explained, that we are 


prudence of to judge of the uſe and effect of Pre- 


an 7 _ ſumptions; that we are to diſtingui 
= 75 fin every caſe the quality of the Facts 
Freſumpti- controverted, in order to judge which 
. of them ought to be held as true, and 
which of them muſt be proved; and 


that we ought to diſtinguiſh thoſe Pre- 
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ſumptions which ought to be held as 
Proofs, from thoſe which ought not to 
have that effect. And it is on the pru- 
dence of the Judge, that the uſe and 
application of all theſe Rules docs de- 
according to the quality of the 
acts, and the circumſtances w, as will 
co by the Examples explained in the 
rticles which follow. 
Ex ſententia animi tui te æſtimare oportet, 
quid aut credas, aut parùm rum tibi opinaris. 
1. 3. f. 2. in f. F de g. See the third Article. 


IX. 


If the Relation between a perſon de- 9, kun 


ceaſed, and him who pretends to be his pe of a 
Heir at Law, or next of kin, were cal- F = 


led in queſtion, this Relation would not , 


be preſumed without proof. For it el? fo prove: 
jou on Facts which are _—_— un- 
w 


n, if they are not proved. Thus, 
he whoſe Relation is not owned, ought 
to prove 1t v. 


Quoties quzreretur genus vel en ls ba- 
* necne, eum probare oportet. J. 1. F. de pro- 


X. 
If any perſon having made a payment 10. Ea 


to another, pretends that it is thro' miſ- pleof a 1+ 


take that he has paid a thing which was 
not due, and that he who has received , 
the payment maintains that what he has 2er what 
received was juſtly owing to him; it + 
lies upon the perſon who has made the % w. 
payment, to prove that he has paid a“ “ 
thing that was not due. For it 1s pre- 
ſumed, that he has not been ſo impru- 
dent as to pay what he did not owe. 
Bur if the perfon to whom the payment 
was made denied it, and aſſerted that he 
had received nothing, and it ſhould be 

roved that payment had been made to 
bln, it would in that caſe lic upon him 
to gone that what he had received was 
juſtly owing to him. For his knavery 
in org the L would render 
him ſuſpected of having received a thing 
that was not due to him o. 


® Cum de indebito itur, quis probare debet, 
non fuiſſe debitum, © ied temperanda eſt, ut ſi 
quidem is qui accepiſſe dicitur rem, vel iam 


indebitam, negaverit, & ipſe 2 debet legiti- 


mis probationibus ſolutionem approbaverit, ſine ul- 
h Jiffin&ione ipſum qui negayit ſeſe pecuniam ac- 
cepiſſe, ſi vult audiri, compellendum eſſe ad proba- 
tiones præſtandas, quod pecuniam debitam accepit. 
Perenim abſurdum eſt, eum qui ab initio negavit 
pecuniam ſuſcepiſſe poſtquam fuerit convictus cam 
accepiſſe, probationem non debiti ab adverſario exi- 
gere. Sin vero ab initio confiteatur quidem ſuſce- 
piſſe pecunias, dicat autem non indebitas ei fuiſſe 
ſolutas, præſumptionem videlicet pro eo eſſe qui 
accepit, nemo dubitat. Qui enim ſolvit numquam 
reſupinus ita eſt, ut facilè ſuas pecunias jactet, & 
indebitas effyndat. Et maxime, fi ipſe qui indebitas | 
| Iediſe 
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11. 0 


rwo perſons. 


; he ; ; | 


facile erriſſe. 
viſſe, compelli 


If two perſons 


procally indebted the one to the other, 


and one of them after the death of the 
other, . demands from the Heirs or Exe- 


cutors of the deceaſed, a Sum which he 


retends to have advanced before all 


thoſe Accounts, and which he had ne- 


bas never 


_ tended to have been a C 


ver demanded, nor ſo much as taken 
Note or Obligation for it, nor 
any reſervation thereof in his Accounts; 
it will be ed, either that this Sum 
due, or that it has been 
aid, or that the Creditor had remitted 
it. For if he had really or pre- 
ded | | itor, he 
would have reckoned that Sum in his 
Accounts, as well as other Debts; or he 
would have reſcrved it, and would not 
have put off the demanding it, till after 
the death of the pretended D560 who 
might have been able to ſhew that he 
owed him nothing, And it would be 
the ſame thing if we ſuppoſe, inſtead of 


a Sum of Money, that the queſtion is 


concerning any other fort of pretenſion, 
of which he had never made any de- 
mand, nor any reſervation z unleſs it 


were ſome Right, of ſuch a nature and 


ſo well grounded, as that the circum- 
ſtances ſhould make it appcar that thoſe 
Accounts, and the delay of making the 
demand till after the death of the -Debt- 
or, ought to be of no prejudice there- 
to. Such as would be the Warranty 
againſt an Eviction, the caſe whereof 
did not fall out till after maki 


1 


d auen homo auge et, & Rudioſus pate 
e cujus perſocam incredible ef. in abqwo 


not for that p 


ng up all 


"4 ry 
A 


n F 4 
0 92 
1 
3 x 
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0 N 
es he who ſhould pre 


TW * 
* = 
<4 


| * 


| ſome violence, or ſome accident, or o- 


ther event which would deſtroy che 


men 4q 


contra — ye aſſeveras, nihil de jure tuo 
deminutum eſt. cunque itaque argumentis 
jure proditis, hanc obligationem tibi probanti, eum 
pro hujuſmodi facto liberationem minime conſecu- 
tum, judex ad ſolutionem debiti jure compellet. 
. 15.C. de folut. & liberar. V. l. 1. C. de fide mt. 


If a Tutor who had no Eſtate of his ;, Exam 
own, nor by his Wife, before he entred ple of « Pre- 
upon the Adminiſtration' of his Tutor-Hampeion 
ſhip, is found to have enriched himſelf Pang 


ing the Tutorſhip, the Minor can- 
that thoſe Goods 
are his, nor infer from thence that the 
Turor has been unfaithful in his Admi- 
niſtration, if otherwiſe * him in 
a true and juſt Account. For it may 
happen that the Tutor may have ac- 
quired thoſe Goods either by his labour 
and induſtry, or by other Ways . 

si defunctus tutelam veſtram adminiſtravit, 
non rerum ere vindicare, vel tenere po- 
tes: ſed tutelz contra ejus ſucceſſores tibi competit 
actio. Debitum autem aliis indiciis comprobari 
oportet. Nam quod neque ipſe, neque uxor ejus 
quicquam ante adminiſtrationem 8 non 
idoneum hujus continet indicium. Nec enim pau- 


prroms induſtria, vel augmentum patrimonii quod 
: 1 


bus & multis caſibus quzritur, 
eſt. I. 10. C. arbitr. tutel. | 


XIV. 


"7 


creditor ſibi deberi adhuc gſter derit, rectè debitor 


When the queſtion is to prove an an- . ram 
cient Fact, of which there are no writs ple of a Pre- 
| ten Proofs, nor living Witneſſes, if the/#prios in 
e Procula magnz quantitatis fdeicommiſſum a Fact be ſuch that it ought to be admit- - — 
fratre ſibi debitum, poſt mortem ejus in ratione ted to proof z as for inſtance, if the mat- 


thoſe Accounts, or ſome other Right 
of the like nature p. 1 
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, humquam id a fratre, quamdiu vixit, 


deſideratum, cum variis ex cauſis, ſæpe in rationem 


fratris pecunias ratio Proculæ ſolviſſet. Divus Com- 
modus, cùm ſuper eo negotio oſceret, non ad- 
miſit compenſationem: quaſi tacitè fratri fideicom- 
miſſum fuiſſet remiſſum. J. 26. F. de probat. 


XII. 


«+. Another If a Promiſory Note, or Bond, ſhould 


Bid croſ- 


Erample, a chance to be found in the hands of the 


Debtor, or if it had been croſſed, raſed, 


Jed, en ten or torn in pieces, it would be a pre- 


ſumption that it had been acquitted, or 


: | | | 2 hæredibus compenſare vellet, ex diverſo autem ter be to know how long an Eſtate has 


been in a Family, at what time a Work 
was made, or other Facts of the like 
nature; we receive the declarations 
which Witneſſes are able to make of 
what they have heard concerning the 
ſaid Facts, from other perſons who were 
then alive: and the proof which is 


drawn from thoſe declarations, is found- 


ed on this Preſumption, that the perſons 

whom the Wirneſſes heard give an ac- 

count of thoſe Facts, as notorious in 

their time, being dead before the — 
| 0 


ſumed to 


of the Facts was. neceſſary, — 
having obliged them to ſay any thi t 
het wich, the account Which 
they bad given of the ſaid Facts is pro- 
true*, 
Idem Labeo ait, ex- 
tet fuſto opere. non diem & oonſulem ad liquidum 
exquirendum, ſed ſuſicere ſi quis ſciat factum: hoc 
oft, & factum eſſe non ambigatur. Nec utique ne- 
oeſſe eſt, ſupereſſe qui meminerint, verùm etiam, 
TTT i memoria tenuerint. J. 2. 


4 aqua. 22 arc. I. 28. f de jro- 


ir. A All the Rules which have been ex- 


« 


June 


ef plained in the precedi 


Articles, con- 


another na n Facts which arc ſuch, as that ei- 


ture than 


» which ther the truth of them may be proved 
— for or that in default of Wers at may 


Profs. 


know preciſely by thoſe Rules what 
ju to make of them. Thus, for 

we fee by theſe Principles, 
that there are Facts which paſs for true, 
altho' there he no proof of them, if 
the contrary Facts are not proved: That 
there are o which paſs for falſe, un- 
leſs they are proved: That among Proofs 
and Preſum 33 ſome of them are 
certain, others uncertain : And that 
therefore in theſe ſorts of Facts Reaſon 
may always determine it ſelf to take one 
{ide, and to judge if we ought to hold 
a Fact for doubtful or for certain, for 
falſe, or for 'true. But there is another 
fort of Facts, which are ſuch, that it 
is impoſſible to know the truth of the 
matter, and where nevertheleſs it is ne- 
ceſſary to reſolye on taking one of the 
oppoſite Facts for true, altho there be 
nothing but uncertainty both in the one 
and the other Fact, and that it may like- 


wiſe very readily fall out that we take 


the falſe for the true. Thus, for Ex- 
ample, if a Father and his Son happen 
to be killed in a battle, or if both one 
and the other periſh in the ſame Ship- 
wrack, ſo that there be no way to know 


if they both died at the ame inſtant, or 


if one of them ſurvived the other, and 
which of the two: And that the Widow 


of the Father pretends that he died firſt, 


in order to make the Father's Inheri- 
tance to paſs to the Son, and ſo from 


the Son to her ſelf; the Collateral Re- 


lations, Heirs to the Father, pretending 
on the contrary, that the Father ſur- 
vived the Son, or that they both died 
at the ſame inſtant of time, and that 
therefore ſeeing the Son could not ſuc- 
ceed to the Father, they ſucceed to him: 
This queſtion cannot be decided, with- 
out luppoling, either that the Father 
died firſt, and that the Son having ſuc- 
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ceeded to him, has tranſmitted to his 
Mother the Eitate of his Father; or 
that the Son died firſt, and has tranſ- 
mitted to his Mother no part of his Fa- 


ther's Eſtate; or that they both died at 


the ſame inſtant of time, and that the 
Son not having ſurvived the Father, did 
not ſucceed to him; and that therefore 
the Inheritance of the Father goes to 
his Heirs. But ſeeing there is no way 
for determining which of theſe Events 
is the true one, the Law has directed 
that in ſuch a caſe, where it is neceſſa- 
ry to take one fide or other, and impoſ- 
ſible to know the truth of the Fact on 
which the deciſion depends, it ſhall be 
preſumed, that the Father died firſt, and 
that the Son having ſucceeded to him, 


the Mother recaps the Inheritance of the 


Father in that of the Son". And this 
Preſumption is founded, on one part, 


on the inclination to favour the Mother, 


and on the other part, on the Natural 
Order; according to which, the Son 
ought to out-live his Father. Thus, in 
this Event, where it remains uncertain 
what Nature has done, the Law ſup- 
oſes that Nature has done what it 
cems Reaſon would have deſired. 


Cum bello pater cum filio periſſet: materque 
fili, quaſi poſteà mortui, bona vindicaret, agnati 
verò patris, quaſi filius anteà periſſet: Divus Hadri - 
anus credidit patrem prius mortuum. . 9. F. 1. F. 
de reb. dub. Os | 

The Oweſtion concerning the Succeſſion of this Father 
and Son, ts to be underſlood according to the written 
Law of the Romans, or according to the Right which 


the Ordinances and Cuſtoms give to Mothers, in the Suc- 


ceſſions of their Children, 

Altho' it be natural to F 4 m the caſe of this 
Article, and m others of the like nature, that the Son 
ſurvived his Father, and that in general the Children 
and Deſcendants outlive their Fathers and Mothers, 
and other Aſcendaits ; yet we find a contrary Preſump- 
tion in another Law, where it is ſaid; That if it had 
been agreed between 4 Father in Law and Son in Law, 
that i the Son in Law ſhould outlive his Wife, and 
ſhe leave behind ber a Child of a year old, the Huſ- 


457 


band ſhould have the Wife's whole Marriage Portion; 


and that if on the contrary the Child ſhould chance to 
die before the Mother, the Husband ſhould only retain 
a part of the ſaid Portion: and it had happened that 
the Mather and Child of a year old periſhed in a Ship- 
wrack, it would be probable that the Child died firſt, 
and ſo the Husband would have only that ſhare of his 
Wife's Dowry which had been agreed an. Inter ſoce- 


rum & generum convenit: at, fi filia mortua ſuper- 
| flitem annirulum filium habuiſſet, dos ad virum perti- 


neret : Quod ſi vivente matre filius — vir dotis 

ionem, uxore in matrimonio 4 ia, retineret. 
Mulier naufragio cum anniculo filio periit. Quiz 
verifimile videbatur, ante matrem, infantem periſle : 
virum partem dotis retinere placuit. I. 26. F. de 
pad. dot. Tins Preſumption, that in this caſe the Child 
died firſt, is founded an the weakneſs of its Age, which 
makes it to be | | 7 
Wit and that the Mother lived fome time longer than 

e Child. W . 


Nnn XVI. There 


judged, that the Child was leſs able to 
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W 


There is r fort of Pre- 


ther kind of ſyurnptions, which do not relate to E- 


Preſnanyei- 
9. 


vents or Facts of which it may be ne- 
to know the truth, as in all the 

Caſes which have been mentioned in 
the preceding Articles; but which re- 
the ſecret of the intention of per- 
ſons, when it is neceſſary to know the 


ſaid intention, and when there are no 


certain proofs of it. For in that caſe, 
it is neceſſary to diſcover it by Preſum 

tions, if there be any ſuch as may help 
us to ſind it out. Thus, for Example, 


if in the caſe of two perſons who bear 


the fame Name, one of them 1s inſti- 
tuted Executor by a Teſtator, when 
in the Teſtament there was no certain 
deſcription by which it could be known, 
which of the two perſons the Teſtator 
meant to name for his Executor, one 
would judge of the intention of this 
Teftator by the preſumptions which 
— — diſcover it; ſuch as the ties of 
Relation and Friendſhip, which he 
_ have only with one of the two; 
by the other circumſtances which 
might diſcover which of the two he in- 
tended to name for his Executor *. 

* Quoties non a uis hæres inſtitutus fir, 
inſtiturio non de Quippe creir poteſt, ſi tef: 
tator complures amicos nomine habeat, & 
ad deſignationem nominis ſingulari nomine utatur : 
niſi ex aliis apertiſſimis probationibus fuerit revela- 
tum, pro qua perſona teſtator ſenſerit. I. 62. F. 1. 


. de hered. mſt, See the following Article, and the 
k on it. | | | 


| caſe where. his Grandſon ſhould die 


without Children, and that his intention 
could not be to call his Son to the In- 
heritance of his Grandſon” who ſhould 
leave Children behind him. | 


7 Chm avus filium, ac nepotem ex altero filio, 
haredes inſtituiſſet, 4 nepote periit, ut ſi nur an- 
num trigeſnmaum moreretur, | patras ſus 
reflitueret, Nepos, liberis relictis, intra ætatem ſu- 
praſcriptam viti deceſſit, fideicommiſſi conditio- 
nem, oonjectura pietatis, reſpondi defeciſſe. Quod 
minus ſcri quim. dictum fuerat, inveniretur, 
l. 102. F. de condit. & | 

It is to be remarked upon this and the preceding Ar- 


the ons, for 
/ tl ems of pres, 


4% 


yet 
the ſeveral ſorts of Preſumptions, that we the bett 
— "ooh Bag. mee re th | uſes. 
But we ought net to ſet down here the Rules of all theſe 
forts of Preſumptions, which may ſerve for the interpre- 
tation of Covenants and Te F. 
which concern — ; have explained m 
their ; and we explam in Matter 
of Te — mg” 5 op vG an par 


96 out 
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Of the Interrogation and Confeſſion 
of the Parties. 


Obs it often happens that he who Per 


has occaſion to prove a Fact that way: of ha- 


is conteſted, has neither Writing, nor v 
n Witneſſes, nor Preſumptions that may vp ag f 
be ſufficient, one therefore in that caſe, "Js 


to Facts. 
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7. 4 The uſe of the Preſumptions ſpoken 
ther ſore of of in the foregoing Article, reſpects the 


Preſumpti- 
. 


doubts, the obſcuritics, the uncertainties 
of the intention of perſons, when it is 
not clearly enough explained. But 
there are ſome caſes, in which the Pre- 
N are extended beyond what 
has been in the thought of the perſon 
whoſe will we want to know. Thus, 
for Example, if a Father having inſti- 
tuted his Son, and the Child of ano- 
ther Son alrcady deceaſed, his Execu- 
tors, and ſubſtituted the Son to the 
Grandſon, in caſe he ſhould die before 
he arrived at a certain age, it ſhould 
happen that this Grandſon dying before 
he attained the ſaid Age, leaves behind 
him Children ; the Queſtion whether 
the Subſtitution ſhall take place to the 
prejudice of the Children of him who 
was Charged with it, will be decided by 
this Preſumption, that the Teſtator did 
not mean to ſubſtitute, except in the 


has recourſe to draw from the Mouth 
of the Party, a Confeſſion of the truth; 
and that is done three ways. One is, 
without the intervention of an Oath, 
when one Party ſummons the other by 


ſome Act, and requires him to own the 


truth of a Fact, whether it be the ſame 
that is in diſpute, or ſome other that 
may ſerve to prove it; and this firſt 
way, which ought to be the only one, 
if every body acted always honeſtly and 


ſincerely, may have its effect, either 


when he who is ſummoned to declare 
the truth, is ſincere enough to own it, 
or when his want of ſincerity engages 
him to make ſuch Anſwers as that one 
may draw from them ſome advantages 
againſt him. | . 
The ſecond way of having the Con- 
feſſion of a Party, is by interrogating 
him on Facts that are pertinent; that 
is, which have relation to the diſpute in 


hand. And this hath its ule in the caſes 


where 


be interrogated upon Facts | 
For when the mat- 


Of Proops and ParsvMerIONs. Tit. 6. Sect.g, 4.5; 


where he who wants to prove a Fact, 
having no Proofs thereof, and nor being 
willing to refer it to the Oath of his 
Adv demands that he be interro- 


ted by the Judge, upon Facts, which 


e draws up in the form of a Libel, or 


Allegation, dividing it into ſeveral Ar- 


ticles, and inſerting therein the Fact in 

ueſtion, and other Facts or Circum- 

ances which may have relation there- 
to, and ſerve to prove it. And if the 
Judge finds that the ſaid Facts, or Cir- 
cumſtances, upon which it is deſired 
that the Party may be. interrogated, 


may ſerve to prove the Fact in queſtion, 


he orders the Party to be interrogated, 
and to make Oath that he will ſpeak the 
truth of all that he knows concerni 


| every one of the articles: and the An- 


ſwers are taken down in writing; from 
which he who demanded them, draws 
the conſequences which may turn to 
his advantage, Whether it be by the 


Confeſſions, or Denials, or Vanations 


of the Party who has been interro- 
gated. | 
The third manner of having the Con- 


feſſion of a Party, is when he who can- 


not have Proofs of a Fact which he al- 
ledges, refers the matter to the Oath of 


his Adverſary, and conſents that the de- 


claration which he ſhall make, after 
having been {worn, ſhall be held for 


Truth, and ſerve as a Deciſion of the 
matter in diſpute : and this is called a 


Deciſive Oath. 

This laſt manner of the Deciſive 
Oath, ſhall be explained in the follow- 
ing Section, and the others ſhall be the 
ſubje& matter of the preſent. 

We muſt not confound the Deciſive 
Oath of a Party, to which the matter 
in diſpute has been referred, with the 
Anſwers of thoſe who are appointed to 

45 ed by 
their adverſe Party. 
ter is referred to the Oath of the Party, 


the Oath decides for the perſon who 


makes it; but the Anſwers of the per- 
ſon who is interrogated upon Facts, do 


not decide in favour of him who an- 


ſwers, but ſerve only for drawing from 


his Anſwers, conſequences which may 


help to prove the Fact in queſtion: and 
do not hinder the effect of other Proofs 
that may be brought againſt him. 
There is likewiſe another kind of 
Oath which the Judge ordains ſome- 
times by virtue of his Office, that is, of 
his own proper motion, even altho' it 
be not demanded by the Party, nor the 
deciſion of the Controverſy referred to 


it; and it depends on the prudence of 
Vo L. I. | 


the Judge to enjoin this Oath in the 
cales where it may be proper. Thus, 
for Example, if he who demands a Sum 
of Money having made good his de- 
mand, the Defendant alledges that he 
has paid it, but docs not prove the pay- 
ment; the Judge may, in condemning 
the Defendant to make payment, re- 
quire the Plaintiff to {wear that he has 


not been already paid. Thus, in the 


Orders for admitting the Claims of Cre— 
ditors, it is ordained, that the Creditors 


Whoſe Claims are allowed of, ſhall make 


Oath, that the Sums for which they are 
ſer down as Creditors, arc lawfully o- 
ing to them. And this is done to hin- 
der the colluſion between Creditors who 
have been already paid, and the Debtor, 
who, that he might reap ſome profit 
thereby, ſhould conſent to their pay- 
ment, to the prejudice of the lawtul 
Creditorsz and likewiſe to prevent o- 
ther Frauds of Creditors, ' who make a 
bad ule of the difficulties which occur 
in the ranking of Creditors, and in cx- 
amining and Laing all their Claims. 


The CONTENTS. 
1. The Confeſſion of the Party ſerves for 


a Proof. | 
A Confeſſion through an Error in Fatt. 
Confeſſion through an Error in Law. 
[nterrogation if the Party ordered by 
the Ve, 
How the Party who is interrogated 
ought to anſwer. | 
Uſe of Interrogations. 
The Anſwer which is made through an 
error in Fatt, does no harm. 
Effect of Interrogations. 
hey do not hinder the eſtect of the o- 
ther Proofs. 
10. Difference between theſe Interrogati- 
ons, and the demand of a ſight of 
the Writings belonging to one of the 
Parties. 
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I 


{erve as a Proof, and will be a ſufficient 
ground for the Sentence of Condem- 
nation which ought to follow thereup- 
on. And ſuch a Confeſſion, if it is ſe- 
rious and poſitive, cannot be revoked, 
eſpecially if it has been made Judicial- 
ly *z unleſs there were in the ſaid Con- 
eſſion ſome Error which might be rec- 


tified, as ſhall be ſhewn in the follow- 


ing Article. 


Nanz Con- 


F the Party againſt whom one has 1. The Con- 
occaſion to prove a Fact in a Civil H the 
Cauſe, acknowledges himſelf that the 1% 


Fact is true, that Acknowledgment wille "aft 


We. 
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_ l. _ -x confeſſ, l. 56. F. 


enough io condemm him, if there be no other Proof: 


cauſe it my fall out, that ſuch a Confeſſion were 
the trouble deſpair. V. 
II. 


= Hewho through Error acknowledges 
feſſon tire Fact to be true which is not ſo, may 
an Emer ® rectify the faid Error by proving the 
Truth which he was ignorant of“. 
Non fatetur qui errat. J. 2. F. de ci 


| „„ III. 
| rp If he who has owned the truth of a 
roy lo oth ends to have owned it only 


| Law. by miſtake, upon pretext that out of 


ignorance of the Law he had made a 
nfeſſion contrary to his intereſt, he 

will not be allowed to revoke _ that 

| 2 his Confeſſion e. Thus, for 


ample, if a Minor 3 borrowed 


Money, and being come of Age, gets 
himſelf relieved from his Obligation, 
but confeſſes that he employed the Mo- 
ney to diſcharge a debt that was due 
from his Father's Inheritance, he will 
not be admitted to revoke the ſaid De- 
claration, by ſaying that he made it on- 
ly through miſtake, believing that by 
reaſon of his Minority he would never- 
theleſs be diſcharged from his Obliga- 
tion. For it was in point of Law x 
he erred, and not in matter of Fact; 
which does not alter the effect which 
his Confeſſion ought to have. | 


Non fatetur qui errat, niſi jus ignoravit. J. 2. 


F. 4 ce. 
„ 
4. ter- When one of the Parties demands 


gation of that the other be interrogated upon 


the Partly Facts which he deduces into Articles; 
ordered by 


it depends on the prudence of the Judge 
for Falte. to order the Part pt be 3 
the Facts are ſuch, that the knowledge 
thereof may be of ſervice to decide the 
Queſtion that is to be determined; or 
not to order it, if the Facts have no re- 

lation to the Queſtion in diſpute . 


* Vbicumque judicem æquitas moverit : æquè 
oportere fieri interrogationem, dubium non ell. 


J. 21. ff de interrogat. 
By the Ordinances ef France, it is lawful for the 
Parries to demand, that the adverſe Party be examined 
fon Interrogatories in all the ſteps of the Cauſe, touch- 
inę Facts and Articles that are relevant, that is to ſay, 
that may ſerve for the proof of the Fact in queſtion : and 
dien are imerrogated upon Oath, See the Ordinance 


e * g 5 | 
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of1 
2 739. 


regu of each ber, to anſwer 1. 


Art. 37. and the 


a Articles; the 
0 of 1563. Art, 6. and that ot 1667. Ti- 
tie 10. Art. 1. Ser the cighth Articic ot the firſt 
[Thus prafice of obliging the Parties, at the mutual 
- Qath to Fatt: 
are arte as pertinent to the Canſe deen lug, 

« flill obſerved in all the fied Cart, and 
the High Court of Admiral a gland, Only with 
this veſtritlion, that no perſen u obliged ro anſwer upon 
Oath to any crimitous Pojition or Fad, be may 
be liable to any Cenſure or Puniſhment. Clarke Praxis 
in Curiis Eecleſiaſticis. Tit. 55. 56, Clarke Praxis 
Curiz Admiralitatis Angliz, Tit. 18. 22, Stat. 13. 


_ Car. II. cap. 12. $.4.] 


V 


| He whom the Judge has direted to 5. row te 
I 


be —_—_— is obliged to anſwer, Pary who 
and to declare clearly and preciſely what * nw 
he knows of the Facts concerning — 
which he is interrogated, without feign- 
ing or diſſembling, and without of 

ity or obſcurity z fo as that he explain 
himſelf diſtinctly as to each particular 
Fact, that his Anſwers be ſincere and 
natural, and that they quadrate exactly 
with the queſtion that is put to him. 


Nihil intereſt, neget quis, an taceat interroga- 
tus, an obſcure reſpondeat, ut incertum dimittat 
interrogatorem. {.11. $.7. . de interrog. 

In totum confeſſiones ita ratæ ſunt, fi id quod 
in confeſſionem venit, & jus & naturam recipere 


poteſt. J. 14. F. 1. cod. 


Quod ait prætor omnino non reſpondiſſe poſteriores 
ſic exceperunt, ut omnino non reſpondiſſe videatur 
m ad he non reſpondit, id eſt, weg; i=®-, 

11.5. 5. cod. | | 

See the Ordinances quoted on the preceding Article, 


VI, 


The uſe of theſe ſorts of Interroga- 6. 17+ of 
tions, is not only to have thereby proof Liege- 
of the Facts which the perſon who is“. 
interrogated ſhall own to be true ; but 
altho' he ſhould deny or conceal the 
truth, yet the Interrogations may hel 
to diſcover it by the conſequences hich 
may be drawn againſt him from all his 
Anſwers. As it he denies Facts which 
he knows, and which are certain: if he 
alledges any Facts which are known to 
be falſe: if he varies and wavers in his 
Anſwers : or if he owns Facts from 
which one may infer the truth of thoſe 
which he has eee, f, 


f Voluit prætor adſtringere eum qui convenitur 
ex ſua in judicio reſponſione, ut vel confitendo, vel 
mentiendo, ſeſe oneret. l 4. . de mterrogar, 


VII. 


If it happens that he who has been 5. 7h Au. 
interrogated, diſcovers that through which 
miſtake he has owned ſome fact which © ”* 

«> through an 
was not true, or that he has been miſ- fer in 
taken in the circumſtances, and that xa, does 


having found out the truth, he can » harm. 
I e 


Y 
<0" 


the effect of 


make it a that he was miſtaken 
his confeſhon can be of no prejudice to 


the Truth which ſhall otherwiſe ap- 
pears. 


io ex ejus penitentia ſit, actoris. Ge xp if 
ſimum mihi — maximè {i quis poſtca gm 
inſtructus quid faciat inſtrumentis, vel epiſtolis a- 
micorum, juris ſui edoctus. J. 11. F. alt. F. de in- 
terreg. 


| VIII. 


Þ.cerroga- owned the truth of the Facts conteſted, 
tions. or if it may be gathered from his An- 
ſwers ; his Interrogation will have the 
ſame effect, as if he had conſented to 
the Sentence which condemns him to 
ay what is demanded of him, if the 
Fd Condemnation be founded on the 
Proofs which reſult from his Anſwers b. 


Qui interrogatus reſponderit, ſic tenetur, quaſi 

ex — obligatus, pro quo pulſabitur, dum ab 
adverſario interrogatur. & ſi à prætore fuerit 
interrogatus, anf facit prætoris auctoritas: ſed 
ipſius reſponſum, ſive mendacium. J. 11. f. 9. f. 
de interrog. | : | 
= 


g. Ticy % The Anſwers made by thoſe whom 
wot hinder the Judge has ordered to be interrogated 
„ , upon Facts alledged by their a verſe 
Proof Parties, are not deciſive in their favour : 
and what they anſwer does not ſerve as 

a Proof for them, neither does it hinder 

the effect of the contrary Proofs. But 

the effect which the ſaid Anſwers ought 


to have in diſcovering the truth of the 


Facts in queſtion, depends on the Pru- 
dence of the Judge. hy 
See the Law cited on the ſixth Article. 


| * 8 
10. Dif- We may place in the ſame rank with 


rence be- the Confeſſions of Parties, that which 


tween theſe may reſult from the Deeds or Writings 
Interroga- 


»» an! Which one Party demands a fight of 
_ from the er, hich as his 0 81 or 
of a ſieht other Writing, if it be exhibited by the 
of theWrit- Party of whom it is demanded. But 
o _ there is this difference between a de- 
of the Par- mand of the ſight of the Deeds and 
ries. Writings belonging to a Party who does 

not exhibit them in Court, and that of 
Anſwers to Interrogatories ; that one 
may refuſe to produce Papers if he him- 
{elt does not make uſe of them, but one 
cannot refuſe to anſwer to Facts that are 

ertinent. For the Parties ought to 
Thos the truth of all the Facts, where- 
of the knowledge is neceſſary for deter- 
ee, what is in diſpute. And this 
knowledge ought to be common to all 
the perſons who have an intereſt there- 


Celſus ſeribit, licere reſponſi pœnitere, fi nulla 


8. _ If he who has been interrogated, has 


N Proors and PRESUMPTIONS. Tit. 6. Seck. 53. 461 


in. But Journals, and other Papers 
which belong only to one Party, arc 
not common both to the one and the 
other. And theſe Papers may chance to 
contain Facts which ought to be kept 
ſecret, and which perhaps have no rela- 
tion to the matter in diſpute. Thus, 
one Party cannot demand ot the other, 
to produce or communicate a Writin 


ok which the ſaid Party docs not ofter 


to make any ule himſelt : but it depends 
upon his own honeſty and integrity to 
produce or keep up the Writings 
whereof the ſight is demanded. And 
one is obliged to produce only tote 
Writings on which he grounds his 
Right. But if the Refuſal ro produce 
any Paper ſhould give juſt ground to 
ſuſpect ſome untair dealing, as if a Cre- 
ditor who demands Intereit for a Sum 
of Money, or Arrears of a Rent, ſhould 
refuſe to produce his Journal, or Day- 
Book, in which the Debtor pretends 
that the payment of what is demanded 
is 1 down ; it would depend on 
the prudence of the Judge to give ſuch 
orders upon the ſaid rctuſal, as the cir- 
cumſtances might require, 

' Edenda ſunt omnia quæ quis apud judicem edi- 
turus eſt; non tamen ut & inſtrumenta, quibus 


uis 

uſurus non eſt, compellatur edere, J. 1. F. 3. / de 
edendo. | . | 

Ipſe diſpice, quemadmodum pecuniam, quam te 
depoſuiſſe dicis deberi tibi probes, Nam quod de- 
ſideras, ut rationes ſuas adverfaria tua exhibcat, id 
ex cauſa ad judicis officium pertincre folet. J. 1, 
C. eod, res | 

Non eſt novum, eum 4 quo petitur pecunia, im- 
plorare rationes creditoris, ut tides veri conſtare 
pollit, J. 5. C. cod. | OS 

Et quæ à Divo Antonino patre meo, & qui 4 
me re{cripta ſunt, cum juris & æquitatis rationibus 
congruunt. Nec enim diverſa ſunt vel diſcrepan- 
tia, Quod multum interlit an ex parte ejus qui 
aliquid petit, quique doli exceptione ſubmoveri ab 
intentione petitions ſue poteſt, rationes promi reus 
deſideret, quibus ſe poſſe inſtrui contendit, quod 


utique ipſa æquitas ſuadet: an verò ab co, a quo 


aliquid petitur actor delideret rationes exhiberi, 
quando hoc caſu non oportet originem w l 
ex inſtrumentis ejus, qui convenitur fundari. J. 8. 
cod. 5 
What is ſaid in this Article concerning the production 
of Papers, reſpects only thoſe Papers which are in the 
hands of particular perſons, and which are their own 
property, and has no Relation to Publick Notaries, Regiſ- 
ters, and other Publick Perſons and their Heirs, or 0- 
thers who are Depoſitaries of Minutes, and other Writ - 


ings, which have been committed to their Charge. For 


theſe forts of Perſons exerciſmg a publick Funttion, are 
bound to produce the Deeds or Writings which have been 
depoſited in their hands, to the perſons who are inter:/ted 
in them, even altho' it were againſt themſelves; and 
if they refuſe to produce them, they are compelled to do 
it by the Fudges, Is apud quem res agitur, acta pub- 
lica tam civilia, quam criminalia exhiberi inſpicien- 
da, ad inveſtigandam veritatis fidem jubebit. J. 2. 
C. de edendo, Argentarius rationes edere jubetur, 
nec intereſt, cum ipſo argentario controverſia (it an 
cum alio, J. 10. F. cod. Cogentur & ſucceſſores 
argentarii ederc rationes, J. 6. H. 1, cod. 
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SECT. VI 
Of an Oath. 


N Oath is a Security which the 
A Laws require on ſeveral occaſi- 
ons, either to corroborate an Engage- 
ment, or to confirm an Evidence, or 
Declaration touching the truth of a 


matter of fact; and this Security con- 


fiſts in the confidence that one may 
have, that he who ſwears will not vio- 
late a duty, where he takes God to wit- 
neſs for his fidelity in what he declares, 
or in what he promiſes, and to be the 
Fudge and Avenger of his infidelity, if 


he is guilty of perjury * Thus, the 
Laws bo sf, that perſons who enter 
upon Publick Offices ſhall make Oath, 
that they will execute them according 
to the Rules preſcribed to them. Thus 
they oblige Tutors, Curators, and other 
Adminiſtrators, to ſwear that they will 
faithfully perform the duties of their 
Function. Thus they appoint thoſe 
who are called upon to bear witneſs in 
a Court of Juſtice, or to make a Judicial 
Report of things within their know- 
ledge, ſuch as perſons {killed in ſome Art 
or Profeſſion, to {wear that they will 

ive a true Teſtimony, or make a faith- 

| Report. Thus when one of the Par- 
ties not being able to prove a Fact 
which he advances, refers it to the 
Oath of his adverſe Party, or that the 
Judge refers the matter to the Oath 
of the Party, he whoſe Oath is de- 
ſired, whether it be by the Judge, or 
by the adverſe Party, is bound to ſwear 
to what may be within his knowledge, 


and may ſerve to decide the matter in 
diſpute. | | 


2 The Lord be a true and faithful witneſs be- 
a witneſs, faith the Lord. Ferem. xxix, 23. 


The uſe of an Oath on theſe and 
all other occaſtons, has been invented as 


a precaution againſt the inconſtancy and 


infidelity of Mankind, and to ſupply, 
by the firmneſs of ſo ſtrict a Tie of Re. 
Hons the want of other Aſſurances, 


Which he whoſe Oath is taken cannot 
give, or which it would not be juſt to 


require of him. Thus one cannot have 
any other ſecurity from a Witneſs that 
he will ſpeak the truth, than what may 
be had from his Oath, that he will be 
ſincere and upright in his declaration, 
and from the probability that he would 


erem. xlii. 5. Even I know, and am 
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AW, &c. Boon II: 


not wilfully be guilry of perjury. Thus, 
it would 5 juſt, nor d ＋ 
require of an Officer of Juſtice, that he 
ſhould give Surety for his faithful diſ- 
charge of his Office, nor = Ca Se- 
curity beſides that of his Oath. 


An Oath being a precaution that is 


y to be tak it being a corro- 
nc Art of the Engagement of the per- 


ſon who ſwears; the uſe of an Oath 
has been ſo far extended, that it has 


been made uſe of even in bare Cove- 


nants between particular perſons, the 
one ſwearing to the other that he would 


r 
I 


we ſtill ſce, that in Obligations and in 
Contracts, the Notaries make mention 
of this Oath. Bur ſeeing this was a 
8 precaution, 
of Perjury, this uſage is aboliſhed, and 
the Parties contracting take no Oath, 


an occaſion 


altho* mention be thereof in Ob- 
ligations and Contracts. There is like- 


wiſe into diſuſe another ſort of 
Oath, which the Roman Laws required 
of all perſons engaged in any Law-Suit, 


obliging both Plaintiffs and Defendants, 
at the beginning 


of the Cauſe, to ſwear 
that their demands and: their defences 


were ſincere and upright, without any 


intention to give unneceſſary. trouble, 
or to uſe querks and cavils b. And this 
uſually ſerved to no other purpoſe, than 


to be an occaſion of Perjury either to 


the one Party or the other, or ſome- 
times even to both. And altho' this 
Oath had been renewed in France, by 
the Ordinances, in ſome caſes ; yet at 
preſent it is altogether diſuſed, and no 


mention made of it. 


E. 2. Cad. de jw. prop, cal. dand. 


© By an Ordinance of Philip the Fair, in the year 


1302, the King's Proctors were obliged to take this Oath 
in the Cauſes which they commenced for the King's inte- 
reſt. And by the fifty eighth Article of the Ordmance of 
Orleans, in all Cruil Cauſes the Parties were obliged to 
take this Oath. | 


Clarke Praxis Curiz Admir. Angl. Tit. 42.] 
Of all the ſorts of Oaths which have 


been juſt now mentioned, we may ima- 
gine two uſes, which make as it were 
two kinds of Oaths. One is of the 


Oath which is uſed to enforce and cor- 


roborate an Engagement; and the other 
is of that which is taken by one of the 
Parties in default of Proofs, whether 
the Oath be tendered by the adverſe 


I Party, 


# 
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their Functions; that raken 


Party, or enjoined by the Judge. Thus 
theOath of Publick of Tutors, 


Curators, and others who are made to 


ſwear that they will faithfully diſcharge 
y Witneſ- 
ſes, and by perſons ſkilled in ſome Art 
or Profeſſion, are in order to fortify and 
corroborate their en ts to diſ- 
charge faithfully their Offices and Func- 
tions, to ſpeak the truth, to make a 
faithful Report: and all theſe Oaths re- 
late to future duties. But as to the Oath 
which is tendered to one of the Parties, 
altho' it ought to have, with regard to 
him who makes it, the effect of en- 
forcing his en t to ſpeak the 
truth, yet it is under another view that 
it is conſidered as holding the place of 


2 Proof, which makes the Fact t which 


he ſwears to be held for a Truth. And 
it is under this view that this fort of 
Oath is a matter which belongs to the 
Title of Proofs, the Rules whereof 
ſhall be explained in this Section; 
whereas the other Oaths do not make 
a Matter which contains a detail of 


perſons intereſted with the Parties. 


15. The Oath neither benefits nor burts 
third perſons. | 115 

16. What perſons may refer the matter 
in diſpute to the Oath of the Par- 
ty, for others. | 


J. 


N Oath is an Act of Religion, by 1. D. | 


A which he who ſwears, calls upon 
od to be Witneſs of his fidelity in 
what he promiſes, or to be Judge and 
Avenger of his infidelity, if he fails 


therein. Thus an Officer makes Oath, 


that he will faithfully execute his Of- 
fice: Thus a Witneſs promiſes and 
ſwears, that he will ſpeak the truth: 
Thus he to whole Oath a matter in diſ- 
7 is referred that he may be judge in 

is own Cauſe, promiſes to tell the 
truth ſo far as he knows of the matter. 

juris jurandi contempꝰ a religio ſatis Deum ul- 
torem habet. J. 2. C. de reb. cred & jure), 


II. 


ts Uſe. 


As a Party is never made to ſwear in 2. O0 
Rules, but they are reduced to theſe his own Cauie, except where there is a #9 74k", 


few Remarks which we have juſt now 
made on this Subject. | 


The CONTENTS. 


1. Definition of an Oath, and its Uſe. 
2. The Oath is not taken, unleſs it be di- 
rected. | 
3. How a matter is referred to the Oath 

of the Party. , 


4. The Judge may order the Oath without 


the defire of the Party, if there be 


: i 5 . 1 | be 
deficiency of Proof; ſo no body is ad- rm 


mitted to ſwear, unleſs the Oath be ten- 
dred to him, and directed by the Judge 
who 1s to enquire whether the Proofs 
be ſufficient, or if it be neceſſary to 
have recourſe to the Oath of the Party b. 


d Si reus juraverit nemine ei jusjurandum deſe- 


rente, prætor id, jus jurandum non tuebitur, ſibi 


enim juravit. Alioquin facillimus qui ſque ad juſ- 
jurandum decurrens, neminem ſibi deferente jusju- 
randum, oneribus actionum ſe liberabit. J. 3. F. de 
jurejurando. See in the following Article the manner 


how a matter in diſpute is referred to the Oath of 
occafion. the Party, and how the Oath is enjoined by the 
5. The Party's refuſing to ſwear, paſſes judge. 
for a proof. i 


6. The Oath referred back again to the 
perſon who firſt deſired it of his 
adverſe Party. | 

7. He who has defired his Adverſary's 
Oath, may excuſe him from =_ 


1 . 
8. He may likewiſe revoke his conſent to 


refer the matter to his Adverſary's 
Oath. 


9. The duty of the Fudge in relation to the 


| Oath that is tendred by one of the 
Parties to the other, or referred 
back again to him who fir ſt tendred 
ny | 
10. The Oath decides the controverſy. 
11. The Oath extinguiſhes the Action. 
12. When a Writing is diſcovered after 
Oath has been made. 
13. In what matters this Oath of the 
Party is uſed. 


14. Effect of the Oath with reſpect to 
. 


The Party who finds that he has no 3. How 4 
matter 15 
referred to 


| h o 
Oath of his Adverſary ; that is, ſubmit = = 


proof at all, or that he has not proof 
ſufficient, may refer the matter to the 


to whatever he ſhall declare touching 


the matter, after he has been ſworn. 


And this Oath, which the Judge di- 
rects and admits, if there be occaſion, 
is often practiſed, and is uſctul for put- 
ting an end to Law-Suits®. 

© Maximum remedium expediendarum litium in 
uſum venit jurisjurandi religio. Qua vel ex pac- 


tione ipſorum litigatorum, vel ex auctoritate judi- 


cis decidantur controverſiæ. I. 1. F. de jurejur. See 
the following Article. | 


IV. 


Altho' the Party who is deſtitute of 4. 7% 


Fudge may 


Proofs ſhould not declare that he refers 2 
the matter to the Oath of his ee & n ee 
out the de- 


yet the Judge may order the Oath to 
taken, 


er the 


lee 


A 
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talen, if he finds it teaſbnäble. This, 
La. for inſkatice, if a Debtor from whom 

, Creditor demands a Sum of Money due 

of Rb which he proves, alledges that 

has” paid it, but does not prove the 

— alledging only ſome circum- 

— which are not ſufficient to diſ- 

charge him from the demand ; the 

ge may in condemning the Debtor 

do pay the debt, oblige the Creditor to 

Ar he has not received payment 


£ 1 


. 249 quand 6 
the preceding Article. 

In bone fidei contractibus, nec non in cteris 
exafts, probationum per judicem jurejurando 
exuel cognitl red deci oportt. f 3. c. 4 2 
. 


V. 
5. The pur. He to whoſe Oath t his adverſe Par 


ty's refuſing refers 4 matter of Fact that is within my 


8 Rk knowledge, is obliged to ſwear, if the 


Judge requires it : and if he refuſes to 
do it, the Fact will be held as proved 
and confeſſed, in order. to found the 
Sentence of Condemtation which ought 
to follow theretpon. Thus, for Exam- 
8 * if he who, pretends to be Creditor 
in a Sum of Money, for which he 
that he either had no Bond at all, 
reaſon of the Grallaels of the Sum, or 
that the Bond is loft, and he not n 
ſufficient 188 of the debt, declares that 
he is willing to refer the matter to the 
Oath of <4 perſon whom he calls his 
Debtor, and who denies the debt: the 
Debtor will be obliged to ſwear that he 
owes him nothing, and if he refuſes to 
doit, the Fact will be held for true, and 
he will be condemned 'to pay the Saf 
that was demanded<. 


Ait prætor, eum à quo jusjurandum peretur, ſol- 
were, aut jurare cm. Earle: boy 5 


1 e ay. reus, 
aut ſolyat, aut juret: ſi non jurat, f | 
erit à Prætore. 30. 5 557 de jurej. 


1 
6. neo If the Fatt which one Party refers to 


—m— the Oath of the other be within the 
* the per. knowledge of both, he to whoſe Oath 


fon who -fepthe matter has been referred, has the li- 


deſred it of berry either to ſw or to refer the 
1 adverſe _ back again 5 og Oath of the 
1 7 who deſired his. And if he 

uld refuſe to do either the one or the 

other, the Fact would be reputed as 

proved and confeſſed, and he would be 
condemned to what ſhould be the con- 

ſequence of the proof of the ſad Fact 


- Datur autem R alia facultas reo, ut f malit re- 
ferat jusjurandum; & fi is qui petet conditione ju- 
risjurandi non utetur judicium 1 non dabit. 
n enim doe facit, chm 


De CIVIL EAW. er Be or HI. O 


"Ez 2 an qui daun. 1. 3 
7. 6s 

. confellionis et. * 
OO purndum refers, 1.48, NY | 
1. 9. — . —.— q — 


. 

en who@ Que was deſired, He who 
being ready to {weary the Party "who de.. 4 
it, may excuſe him from it. And , d. 

in this caſe, it will be the fame thing as excu/e 
if the Oath had been actually made 4. hn fro 


* Remittit jusjurahdum qui, deferente ſe, 
Sites e e 2 


contentus rolumate die rd rr.) d £6 F< 
t 


vin. 
He who has referred the matter to8. 32 
the Oath of his adverſe Party, may fecal Mem! 


that conſent, if his Adverfary has ” A 
ſworn. For i it may — LEN 5 


that he has found new Pr or 93 to 
he has reaſon to fear a falſe Oath, Aue 
 ſary's Oath. 

> Qudd fi non ſuſcepit jusjurandum (is cui de- | 


latum erat licet) poſtea parato n 
e e ve e e reg 
tum eſt, remitti debet. A | 


IX. 
It follows from. all the keel 9. The due 
Rules, that when the matter Is A ft ar 4 
ing an Oath, whether it be that 1 
Pity tenders it to the other, or that char i cov 
he to whom it is tendred, deſires to re- d &y one 
fer it back again to his Adverſary; it 4 1% 
depends on the prudence of the Jud 
according to the citcumſtances of the fered back 
quality * the Facts, and the knowledge 4x again to 
Thick the perſon whoſe Oath is deſired 2 175 2 
may have of them, to direct it, or not: l,. 
ny op he On be de demanded * 
the yet the Ju enjo 
12 by Werts of his Ges K if 7 tar; be 
occaſion. And after the Oath has been 
directed, if it has been at the defire of 


one of the Parties, the 1 4 of the judge 
is, to take the Oath of t = 


bas been deſired to give it, 7 to de- 


cree what ought to be adjudged in con- 
ſequence of his Oath, whether it be 
* he ſhould have What he demands, 
or that he ſhould 8 ſrom the 
Demand that is ou! t againſt him. 
But if he ſhould refuſe to ſwear, when 
he is made Judge in bis own Cauſe, he 
wilt be either caſt in his own demand, 
or condemned to- pay What is demanded 
of him. And as to him who had Yeftt. 
red the matter to his' Adverſa 8 Oath, 


and to whoſe Oath his Adverf 


it back again, if he has juſt reaſons 5 


diſpli- not ſwermg, as if the Facts were not 


within 


F Paodys and bötrrioxs. Tit. 6. Sect. 6. 

Within his ktowledge, he ougbt not to . 

3 Burn he re- 
fuſes to make Oath touching a Fuct that 
is within l wa 6 it vo * 
as proved: And w 
ile al be juſt — to the ſaid 


. 
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® De co quod juratum eſt ) pollicerur ſe 
actionem non daturum, neque in eum — juravit, 
neque in eos qui in locum ejus, cui jusjurandum 
delatum eſt, ſuccedunt. 4, 7. in f. F de jrrrjur, 
quirir excepti 5 , Ae actio· 
nem acquirit, | m itur, an jura- 
verit, dari ſibi aphrane vel ae hs rus 


— WY - The deciſion of an 
Oath extin- c all other e 


m quale defertur. — Greone 
onarum- : quibuſdam emergentibus 
deoque, fi quid tale 


condemnet reum. Nolentem jurare reum, fi 
abſolvit: non ſolventem nat. Ex relatione 
non. jurante actore, abſolvit reum. 4.4. 34. Fw. 


* 


10. le When one of the Parties has referred 
ob de- the matter to his Adverlary's Oath, and 
cides % he has ſworn, his Oath will be deciſive; 


and what he ſhall have declared upon 
Oath will be held for Truth, and will 
ſerve. as a Rule. For it was to decide 
the Controverſy, that his Oath was de- 
fired. Thus, it will have as much or 
more force than a Thing that is adjudg- 
ed: and will have the ame effect a 
Payment, if he of whom a Sum of Mo- 
ney was demanded, ſwears that he owes 
nothing; or as a Tranſaction, if it was 
a diſpute of another nature. 


jusjurandum ſpeciem tranſactionis continet: 


majoremque habet zuctoritatem, quam res judicata. 


l. 2. F de jorejir, A 4A 7 
Dato jurejurando, non aliud quæritur quàm an 
f fit: remiſſa quzſtione an debeatur : quaſi 
Fo Ig fit jurejurando. I. 4. f. 2. . I. 56. 
A re 3 3 RE : 2 
1 Jusjurandim eriam loco olutionis clit, f 
1 of an Oath puts an end 
queſtions, except that of 


Fete thekngwing' what has been ſworn, And 
Action. 


it hath this effect, that it extinguiſhes 
the Right of the Party who referred it 
to his Adyerfary's Oath. For if it was 
the Plaintiff, his demand is annulled both 
in reſpect to himſelf, and alſo in reſpect 
bens who repreſent him. And if it 


Action remains eſtabliſhed and proved 


both againſt the Defendant, and againſt 


all thoſe wh6 ſucceed in his room. And 


"Pp * 


i would be the ſine thing, if the ber. 


ſon wholeOith had been 
" colitthry Pr, Fein r is 
had been excu 8 { from it, te Adv 
bavying diſpenſed with his ſwearing . 


Examp 


efchdant; he is debarred from 
making any defence, and the Plaintiff's 


an the 
Feed. melius viſum eſt repeti ab eo legatum vel fideicom 

TY s viſum e eo m vel fideicom- 

miſſum, nullumque ex hujuſmodi perjurio ei lu- 

I. ult. C. de reb. cred, & * | 
e 


eſſet, jusjurandum ci remiſſum fit. I. 9. F. 1. F cod. 
- Nik 


If after Oath has been made, there be 12. %% “ 
found Writings which prove the con- ee, 
of what has been ſworn z; theſe . 


new Proofs will . the effect of the h, bem 


Oarh, and will 
the other Party. And this Proof, which 
is readily received when the Oath has 
been directed only by the Judge, and 
not at the inſtance of the Party, may 
alſo be received, altho' the Oath have 
been made at the defire of the Party 


himſelf, if the quality of the fear and 


the evidence of the Proof, make it rea- 
ſonable that it ſhould be fo. As, for 


Money is demanded by vertue of a 
Teſtament, of a Contract, or of another 
Title which is not produced and prov- 
ed, acknowledges the truth of the Ti- 
tle which happens to be loſt or miſlaid, 
but being ignorant whether it makes 
mention of what is demanded of him, 
refers the matter to the Oath of the 
Plaintiff, and having paid him after he 
had made Oath, the Title a 
nothing is found in it which could ob- 
lige him to make payment of what is 
demanded, he may recover what he has 
paid upon account of this falſe Oath". 


„ Admonendi ſumus interdum etiam poſt jusju- 
randum exactum permitti conſtitutionibus Princi- 
pum, ex integro cauſam agere fi quis nova inſtru- 
menta ſe inveniſſe dicat, quibus nunc ſolis uſurus 
ſit. Sed hæ conſtitutiones tunc videntur locum ha- 
bere, cum A judice aliquis abſolutus fuerit. Solent 
enim ſæpe judices in dubiis cauſis, exacto jureju- 
rando ſecundum cum judicare, qui juraverit. Quod 
fi alias inter ipſos jurejurando tranſactum fit nego- 
tium, non con 


I. 31. F. de jureſur. 


Cauſa jurejurando ex conſenſu utriuſque partis, 


vel adverſario inferente delato & præſtito, vel re- 


miſlo, deciſa, nec per jurii prætextu retractari poteſt: 
niſi ſpecialiter hoc lege excipiatur. J. 1. C. de reb. 
oed. & mr. T TEN 
Cam quis legatum vel fideicommiſſum, utpote 
ſibi relictum * & teſtamento fortè non ap- 
parente, pro eo ſacramentum ei ab hærede delatum 
eſſet, & his religionem ſuam præſtaſſet, affirmans 
ſibi legatum vel fideicommiſſum derelictum eſſe, & 
ex hujuſmodi teſtamento id quod petebat conſecu- 
tus eſſet, poſteà autem manifeſtum eſſet factum, 


nihil ei penitùs fuiſſe derelictum: apud antiquos 


quærebatur utrùm jurejurando ſtandum eſſet, an 
reſtituere deberet, quod accepiſſet . nobis itaque 


erum accedere. 
O oO 


le, if he from whom a Sum of 
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liſh the Right of ma. 
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"pes who has referred the matter to his Ad- 
2 verlary's Oath, be intereſted with others 
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Ne cu x deli pum a hacrum aere nor 
legibus concedatur, &. I. in f. 


XIII. eee 

1 lat SO bas been ſaid of anOath in 
e fore ö age Sat ace 
224% te flood of ll the ich may. happen 

in all Civil Matters, when the acts and 

the Circumſtances may render the uſe of 

an Oath juſt and te. Bur in 
Crimes, the Accuſer cannot put the 


the Accuſed oblige the Accuſer to ſweat, 
neither can the Judge refer the matter 


to the Oath of either of them. For it 
would be contrary to ſuſtice and to Good 


Manners, that t Acquittal, or Con- 


demnation of the Party accuſed ſhould 
on an Oath, which Intereſt or 
N 
ruth, or that it on any 
ay a ec beſides that of a full Proof 
of the Truth. 


Above quis conveniatur, fi jura- 


* Quacumque 
verit, proficiert ei jurejurandum, five in , 
fave in five in factum, actione 


vel quavis alia agatur, five de interdicto. 43. 86. 


J. 4e jc. 
XIV. 
14. Ha If in a Cauſe decided by the Oath of 
of the Oath the Party, he Who has ſworn, or he 


with the for the whole debt, ſo as that any one 
Parties, of them alone may diſcharge the whole, 
or be compelled to pay the whole debt; 
altho' one of them only has been in Judg 
ment, yet the Oath will have its effot 


with rcſpe6t to o them all, either for or ” 


againſt them 


' Þ In duobus reis ſtipulandi ab altero delatum jus- 
jurandum etiam alter: nocebit. l. 28. F. de jurejue. 


Ex duobus reis promittendi ejuſdem WT; al- 
ter juravit: alteri quoque N debebit. 28. 
§. 3. See the following Article 


e eee oe 
15. The The Deciſion made by the Oath of 


oath nei- the Party reſpects. only. the Parties be- 


ther benen tween —— the Oath has been ordain- 
muy ed, or thoſe whoſe Right is in their 
priſms, hands, or their Sureties, and the perſons 


who repreſent them; bur it cannot hurt 


third perſons. Thus, for Example, he 


to whoſe Oath the matter had been re- 
terred, in a demand of a Thing which 


he pretended did belong to him, and 


who had ſworn that it was his, could 


not plead this Oath againſt another 
ſon who ſhould abt « Right fo the 
{ame Thing d. 


usjurandum alteri RE prodeſt, neque no- 
2 e * 


accuſed upon his Oath, nor can 
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can refer the matter in-difh © tte Poe m9 
7 the Party; and thoſe who be 

Nes 


ro 


whether) it . the Authority of —＋ Oath of 
as a Tutor, and Guardian ; or by the l 7-9, 


will of the Party concerned, as aProxy.f . 
But the Tutor, 2 Proxy 1 | 

the matter to the Oath. of the Party, 

unleſs they obſerve: the Rules which * 
have been greg: in their ptoper l 


Trenne 
Of POSSESSION and 
PRESCRIPTION. 


E have joined t her under gy mg 
the ſame Title the matter of fron and 
EEC en and chat of Pres Preſcription 
{cri tions K BÞ Poſſeſſion ®* - 
that Preſcription is acquired z fo chat , Sock 
one is as it were the Cauſe, and the f 


other the Effect: And likewiſe for this 


reaſon, 757 both the Rat od the other | 

are ways of acquirin -- 

the Property o Things For it wil 

> Low in this Title, that not only is the 
of a Thing ac uired by Pre- 

Cristo. which is in nothing elſe 

but a Poſſeſſion continued for a 


time, but that it is likewiſe ſometimes 


acquired by the bare effect of eien, 
without Preſcription. _. 


The uſe of oſſeſſion is ſuch, chat bye 


of 
without it the Pro would be uſe /efion, ans 
leſs. For it is we the means ofthe diffe- 


Poſſeſſion that we {oY the Thin inf » 
our power, that we make uſe of 4 Fo OY 


and that we enjoy them; which is the fe 
reaſon why the word Poſeſton is often — 
uſed 
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uſed to ſignify Property *, altho* the 
wo things which are — — 


be t 
be d ed, — ſo different 
that one may 2 them with- 


out the other d. Thus, for i if 
one ſells to another a Thing ir 

to a third perſon, and delivers it to him, 
the Purchaſer who comes by it fairly 
and w—— having the Thing in his 


cuſtody, conſidered as Maſ- 
ter of it, he has the Poſſeſſion thereof, 
but not the „until he has ac- 


ired the ſame by a Poſſeſſion: 
1 


ty without Poſſeſſion, until he bri 
his Action againſt the Purchaſer for the 
recovery of it. Ls i 


le- 


It appears by this Exam that ſce- 
ing Poſſeſiion and boten ae be ſe- 
parated, they are two different Things, 


which ought not to be confounded to- 


es of Deten- 
tion. 


_=_ t altho' it may ſeem by this 
iſtinction, that Poſſeſſion is nothing elle 
but a detention of that which one has in 
his cuſtody, whether he have the Pro- 
perty of it, or not; we muſt not 
take for a true Poſſeſſion all ſorts of De- 
tention, but only that of J $6 who 
detains a Thing as bei aſter of it; 
whether it be that he himſelf has the 
actual detention of the Thing, it being 


in his own cuſtody, or that he exerciſes 


his Right by the Intervention of other 
perſons to whom he commits the cuſto- 
dy of it, ſuch as a Depoſitary, a Tenant, 
a Farmer; for in that caſe, he poſſeſſes 
the Thing by the hands of thoſe perſons 


who hold it in his name. So that 


whereas there is pro ſpeaking only 
one true Poſſeſſion, Wie cht SEthe 


is that of the 


Maſter; we may diſtinguiſh three ſorts 
of Detention, -according to three diffe- 
rent Cauſes which it may have: That 
of the Maſter, when he has in his own 
cuſtody the thing that belongs to him: 
that of the perſons who hold it for the 
Maſter : and that of Uſurpers, who de- 
tain it without any Right or Title. 

The firſt of rheſe Cauſes of the De- 
tention of a Thing, is the Right of 


Property, which gives to the Proprie- Pe 


tor the right to have in his cuſtody 
what is his own, that he may uſe it, 
enjoy it, and diſpoſe of it: and it is to 


this firſt Cauſe that the Detention is 
linked naturally. ' | 


Vo I. I. 
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The ſecond Cauſe of Detention is the 


will of the Owner of the Thing, which 
makes it to pals into the hands of ano- 
ther perſon ; as if it is a Houſe which 
e 

to be en a tor for a 
Setain time, in ſatisfaction of his debt: 
If it is a Moveable which he lends, or 


lets out, which he depoſites, or gives 


in pawn. In all theſe caſes the Deten- 
tion paſſes into other hands than the 
Maſter's, but without depriving him of 
his Poſſeſſion. For he retaining always 
his Right of Property, which implics 
the right wRn and the Detention 
being in the hands of other perſons only 
in his name, it is he who poſſeſſes by 
the others, and they have only a bor- 
rowed Poſſeſſion for ſome time, and 


which can never acquire to them the 
Right of P 


points a Factor or Agent to ſell, to give 
or tranſact, does hinſelf ſell, 3 
tranſact, according as the ſaid Factor ot 


Agent does it in his name; fo the Pro- 


pnetor whoſe Poſſeſſion paſſes by his 
conſent into the hands of another per- 
ſon, poſſeſſes by the ſaid perſon . 


© Sre the eighth and ninth Articles of the firſt Section. 


The third Cauſe of Detention is Uſur- 
Nu. whether it be by Stealth, or by 
obbery, or by ſome other unlawful 
way. this manner of Detention 
does not deſerve the name of Poſſeſſion 4. 
Thus it is by the Cauſe of the Detention 


that we are to Juoge, whether it is a 


Poſſeſſion, or only an Uſurpation. And 
when it is a Poſſeſſion, we mult diſtin- 
guiſh if it is in the hands of the Maſter 


to whom it naturally belongs, or if he 
poſſeſſes by the hands of another. 


Si vinxeris hominem liberum, eum te poſſidere 
non puto. J. 23. 2. F. de acq. vel amit. poſſ. 


It follows from theſe Remarks, that yy, mus 

it is neceſſary to diſtinguiſh in the gene- A 
ral Idea which is formed from the word * Poſſeffon. 
Poſſeſſion, a Right and a Fact; the 9, ww 
Righ: to poſſeſs, and the actual Deten- fin, 4 
tion, which is a Fact. It is from thence which i: of 
that ariſe, and it is by that that we muſt F«#. 

explain the different ways of young 


which we ſee in the Laws, That Pol- 
ſeſſion has nothing in common with Pro- 
rty: Nibil commune habet proprietas 
cum poſſeſſione. J. 12. f. 1. F. de acg. vel 
am. poſſ. That the Poſſeſſion cannot be 
ſeparated from the Property: Propriezas 
2 poſſe ſhone ſeparari non poteſt. J. &. C. de 
acg. & ret. poſſ. That Poſſeſſion is a 
thing of Fact, and not of Right: Res 
Ooo 2 fatti, 
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1 that it ſeems as if diverſe 


| of Poſſeſſion, and of Civil and Natural 


ight of | n cannot be ſeparated 
from the Property. This is not con- 
trary to what has been faid, that he 


ying 2 Thin IP CHEN POET: 
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ſurper z yet he a that we d x. the Cauſcs of 


be deprived of the a&tual detention 
the detention of an U 


proferves his right to rake Poffe Detentio the differences 
the Uſarpation: And the | 
tion of the U has 
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has found a 
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* or the Thing 6; 
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Oſſeſſion, taken in a ſenſe, . D. 

P is the detention of 4 ws dc 
who is Maſter of , of who has rea- 
ſon to beheve that he is ſo, has in his 
own keeping, or in that of another per- 


n 
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nakur iter tenetur 


„ Gout. 41. 


for Preſcription ; and 
q is likewiſe acquired by the 
3 without Preſcription, in 
1 certain caſes, & Has been already remark- 

3 | ed, and as will farther appear in the 
ſecond Section. 
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4. What One may Corporeal Things, 
Thi ry hrs os they Matabbd,) or Immove-' 


but according to the diffe- 
_ 1 abeir Nature, the marks of 
kg Poſſeſſion of — * are different. 

one may poſſeſs Moveables, b 

keeping them under Lock and Key, 4 
— — them other wiſe at one's diſpoſal: 
Thus, one poſſeſſes Cattle, either by 
ſnutting them up, ot giving them to 
be kept: Thus, one polleſſes a * > 


by dwelling in it or havi 
— ling e it to ooo or - 


by building in it. Thus, one poſſe 


Lk by cultivating them, . he 
Fruits, going and coming throught 
and Epping, thereof at plealure*.. . 


cider * uy is conditarum io tradi- 
ta vi * eee itæ ſint: quo 
facto confeſtim emptor dominium & Poſſeffonem 
1 — L 74. F decontr, r. 
erva filius res mobiles, quateniis — 


noſtra ſint hactenus — id eſt, quatenus, 
velimus, naturalem po as — nancife — 


Nam pecus ſimul Ro * 5928 &c. Fs 3. f. 1 


* . vel amitt. poſſeſſ. See the ſixth Article "of 


touching the Poſſeſſion of Immavea- 


_ ae the Feat Anke of the. logond. 
Section. 
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* is likewiſe a Ri 
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of T which conſiſt 
2 — — 
which a Lord ofa Mitte ney have to 
N to grind 
2 ey him and bake in his Ovens, and 
him a Fee for the uſe of them, « 


which one 
of it, although he does not poſſels the 


vice is due. Thus, he who has a Ri 
of Paſſage through the Ground of 


Neighbour, poſſeſſes that Service by 


Fe dhe through t a ſad eas whic 


Ego puto uſum ejus juris 
erer eſſe. nent * 


VI. 


| Although” Poſſeſſion implies the de- 6. Poſeſin 


* 
— ir 


Lands or Houſes from which the Ser- 


" Tha is litewic a kind of Poflon A kind 
re, J Te 
bt Put: 


tention of what we poſſeſs, yet this de r 


tention ought not to 5 be {o. underſtood, -: 


Things of which we have. the Poſſeſ- 
fron. But after the Poſſeſſion has been 
2 acquired, it is preſerved without 

detention 8 bona: na 
ed in the ſecond hh 


„Lier paſſeſſo nydo #2540 ' 
a Doo pk. 
n W c i RTTIONG 
e paſtes Livin 
hic it is 1012 8 


in our Haben ſtody, ſo we * 
the Poſſeflion of them whilſt we ſhut 


them up, whilſt we have them under 
the care of a Keeper, or that being 
made tame, they return home without 


2 Keeper, as Bees to their Hives, and 
Pigeons to their Dove-houſes. But the 
Creatures which eſcape out of our cuſ- 
tody, and do not come back, are no 
longer in our e 8 we recover 


them again, 


1 
— 


» Quidquid eorum 123 & FS RR oo 
donec 


rimus, eò uſque noſtrum eſſe i 

2 cuſtodia Dercetur. J. LD 5. 24 . de aca. Ter. 
Aves poſſidemus quas incluſas habemus: aut fi 

quæ manſuetæ factæ, cuſtodiæ noſtræ Aopen ſunt. 


1.3. f. 15. F de acq. vel amitt; off. 


e Quidam 


as if it were neceſſary to have always ei- cexcios.- 
ther in our hand, or in, our ſight, the 


8 Poſſum 
ve alway = Living 


Creatures. 
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ome Right 
tntheThing, 


not enough for Poſſeſſion, that we have 
actual hold of a Thing, and have it in 


i not # true Our cuſtody; but we muſt have it, to- 
Poſſe/ſron. 


One 


others. 


| oſſeſſio non tantum 


poſſidere videmur. J. 9. ed. 


her with the right to enjoy it, and 
- diſpoſe of it, 2 Maſters of it, 
or as having juſt cauſe ro believe our 
ſelves to be the right Owners i. For he 
who detains a Thing without having 
this Right, if he. detains it againſt the 
will of the Owner, is not a Poſſeſſor, 
but an Uſurper: Or if it is with the 
Owner's good will, this detention leaves 


to the Owner his Poſſeſſion, and it is he 


who pollcilcs!. 


Opinione domini. I. 22. 6. 1. de noxal. ad. 
2 domini. J. 21. C. de furt. | 
13 e e e 
49. C. 1. F. vel amut. See the 
cond Article. In ate 


Rei depoſitæ proprietas apud deponentem ma- 
net: ſed & poſſeſſio. L 0 1 F. «de poſ.. See 
the following Article, and the cleventh Article of 
the fifth Section. | 


IX. 


may, One may poſſeſs a T * only 


oy one's ſelf, but alſo by other perſons. 
hus, the Proprietor of a Houſe, or 
other Tenement, 2 by his Te- 
nant, or by his Farmer. Thus, the 
Debtor who has given a Pawn to his 
Creditor, he who has depoſited or lent 
a Thing, or given it to be enjoyed by 
another, poſſeſs by thoſe to whom they 
have given the Thing in keeping. 
Thus, the Minor poſſeſſes by his Guar- 
dian. Thus, one poſſeſſes by a Factor, 
or Agent; and in ApS every Pro- 
prietor poſſeſſes by the perſons who hold 
the Thing in his name nx. 

m Is cujus colonus, aut hoſpes, is alius i 
ad an fecit, uſus 5 pi an 
via: & idcirco interdictum habebit. J. 1. f. 7. F. 
* » Co poſſidet, quamvis raliter 

EX CONQUCTTO , 
28 non tamen Ni, ſed 1 hn . 
poſſidere. I. 1. C. comm. de uſuc. 

Per procuratorem, tutorem, curatoremve, poſ- 
ſeſſio nobis acquiritur. I. 1. f. 20. F. de acq. vel 
2 1 So © 

Generaliter quiſquis omninò noſtro nomine ſit in 
poſſeſſione, veluti procurator, hoſpes, amicus, nos 


| See the Preamble to this Title. 


X. 


Thoſe who poſſeſs precariouſly, that 16. Pres- 
is, by hiving prayed the Maſter to let hm Poſe 


them have the Poſſeſſion, do not de-“ 


prive him thereof; but potleſſing by hi, 
conſent, they poſſeſs for him. Thus, 
for inſtance, if the Seller of a Houic, 
or of Lands, does not deliver the fame 
at the time of the Contract, and that 
he keeps poſſeſſion thereof, whether it 
be to reap the Fruits which he had re- 
ſerved to bimſelf for a certain time, or 
that he might have time to evacuate 
the places, and to deliver them free 
from all incumbrances, or for other 
cauſes; it is mentioned in the Contract, 
that he ſhall poſſeſs only precuri uv. 
Which hath this effect, that the Pur- 
chaſer is conſidered as poſſeſſing by the 
hands of the Seller. And if we coni:- 
der both the one and the other as hu 
ing the Poſſeſſion; that of the Purcha- 
ſer who is Maſter, is diſtinguiſhed by 
his Right, and by his intention of po!- 


ſeſſing as Maſter: and that of the Scl- 


ler conſiſts only in a bare Detention, 
without the Right of Property, and is 
not a true Poſſeſſion *. 


" Is qui vit, ut precario in fundo moretur, 


non poſlidet : ted poſſeſlio apud eum qui concetiit, 
remanet. J. 6. f. 2. F. de precar. | 


Eum qui precarid rogavit, ut ſibi poſſidere liceat, 


nanciſci poſſeſſionem non eſt dubium. An is quo- 
que par” nay qui rogatus fit, dubitarum eſt. Pla- 
cet autem, penes utrumque eſſe eum hominem, qui 
precariò datus eſſet: penes eum qui rogiſlet, qu'a 


poſſederat corpore. dominum, quia non dif- 
ceſſerit animo —ͤ— 4. 15. §. 4. cod. | 


We have added the laſ words of this Article, in 


order to reconcile the apparent contrariety that is between 


theſe two text.. 


XI. 


There are two forts of Poſſcſſors, 11. Poſe/- 
thoſe who poſſeſs honeſtly and fairly, V,! 
and thoſe who poſſeſs knaviſhly o. THC e 


honeſt and fair Poſſeſſor is he who is 
truly Maſter of the Thing which he 

oſſeſſes, or who has juſt cauſe to be- 
OE that he is ſo, altho' it may happen 
in effect that he is not; as it happens 
to him who buys a Thing which he 


thinks belongs to the perſon whom he 


buys it of, and yet belongs to another. 
The knavith Poſleſor is he who poſſeſſes 
as Maſter, but who aſſumes this quality 
when he knows very well either that he 
has no Title at all to it, or that his 
Title thereto is vicious and defective. 


We ſhall ſee the effects of theſe two 


ſorts of Poſſeſſion in the third Section. 


® Poteſt dividi poſſeſſionis genus in duas ſpecies, 
ut poſſideatur aut bond fide, aut non bona fide, J. 3. 


. 22, ff. de acq. vel amit. poſſeſſ. 
F. 22, F. de acq. vel amit. poſſoſſ. XII. We 


naviſh. 
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XIII. | 

11. + Altho' the Poſſeſſion be naturally 
Poſſeſs u linked with the Property, and that it 
preſumed e ought not to be ſeparated from it a; 
be theright et we muſt not confound them, ſo as 
mom beligve, that the one cannor be with- 
out er t. For it © pens 

that the Pro of a Thing bing 
controverted cen twoperſons, there 

is only one of the two who is owned to 

be Poſſeſſor, and it may be that it is the 

perſon who is not the right Owner, and 

that thus the Poſſeſſion may be ſepa 

from the Property. But cven in this 

caſe, the natural connexion which is be- 

rween the Poſſeſſion and the Property, 

makes the Law to preſume that they arc 

joined in the n of the Poſſeſſor: 
and until it be proved that the Poſſeſ- 
ſor is not the right Owner, the Law 
will have him, by the bare effect of his 
Poſſeſſion, to be conſidered as ſuch. For 
ſeeing it is the Owner who ought to 
— it is natural to preſume that he 
who is in poſſeſſion is alſo the right 
Owner, and that the right Owner has 
not ſuffered himſelf to be turned out of 
poſſeſſion f. | 


1 See the ſecond Article, e 
Poſſeſſio & proprietas miſceri non debent. 
s 

Nihil 
l. 12. F. 1. cod. 

Fieri enim poteſt ut alter poſſeſſor ſit, dominus 
non ſit: alter dominus quidem ſit, poſſeſſor verò 


non fit : fieri poteſt, ut & poſſeſſor idem & do- 


minus fit. I. 1. F. 2. F. ati poſſd. 
of Proofs. 


» XIV. — 

14. Deten- The Poſſeſſion, or the Right which 
tion which the Maſter has to poſſeſs, is often ſepa- 
: "On rated from the actual detention, and the 


| Maſter may have no right to take aw 
9 Thing from him who has it in by 


commune habet proprictas cum poſſeſſione. 


See the firſt Article of the fourth Seftion of the Tl: 


TF 


: 
72 


* 


1 


having a Thing to one's ſelf, 
of itz it is not a true 
Poſſeſſion, in the ſenſc of the definition 
explained in the firſt Article, which may 
entitle one to exerciſe all the Rights of 
Poſſeſſion when it is joined with the 
Property; bur it is aRight to hold 
the Thing foe the uſe thereof which 
may have wed to thoſe perſons 
who have the Detention of it *. 
* Qui uſusfructus nomine rem tenet non. utiqu 
1 L 5.4. 1. f. ad exhib, L. 1. fd 
Tae of the third Bebe of Privis and. Mane- 


Ä 


rem actio uſufruftuario competat, an etiam adver- 


ſus quemvis poſſeſſorem, quzritur ? Et Julianus, 


It follows from the Rule explained in 15. Th 
the thirteenth Article, that all Poſſeſſors Poſeſo © 
ought to be maintained in their Poſſeſ- 5. J, ge 
ſion and Enjoyment of the Thing, un- fh g 
til they who trouble them in their Poſ- az a Tice, 
ſeſſion prove clearly their Right. And F »o Title 
if a demand of the Property againſt a 8 
Poſſeſſor is not grounded upon good <=" 
and ſufficient Titles, it is enough for the 
Poſſeſſor to alledge his Poſſeſſion, with». 
out producing any other defences u. 


I. 126. F. de reg. jur. See the firſt Article of the 
fourth jon of the Title of Proofs. 
This Rule which maintains the P P 


fron, even without a Title, who diſturbs 
him, e er to be c e ee, ie to 
frees, and | 

Commerce; rr it 


» 


P 
if, 
Whach 


| XVI 3 
16. T Seeing the Poſſeſſion is in ſome caſes 
1 1 of it ra to maintain = 1 * 
red 16 ſeſſor therein, it often thar the 
. two Parties who claim pag 
es and the Ge Er like- 
| wiſe that they are in 1 of it 
ar exc of them on ki pur 
— Ne to be ee in the Pa Ben, 
endeavours to make it appear that he i is 
Poſſeſſor z and that - reciprocally 
moleſt one another which may 
ſhew them x vs Reſin _— 
theſe caſes, if it appears that one of t 
two hn hank in peaccable Poſſeſſion for 
the ſpace of a year, before the diſturb- 
ance given him by the other, he will be 
maintained therein *. 


Hoe interdicto prætor non inquirit, utrum ha- 


buit jure ſervitutem impoſitam, an non: fed hoc 
tantùm an itinere, actuque hoc anno uſus fit, non 
vi, non chm, non precarid: & tuetur eum. J. 1, 
e 8+ ad. priv. 
Annum ex die interdicti retrorſum computare 
* 4. L. C3. 


1 eſſe, interdicti 
Yo um utilis annus exceſſit, certiſſimi Juris eſt. 
I. 2. C. unde vi. 


XVII. 


17. The The e "a whereof the mat- 


1 te is to regulate between 
wo wo teins, who pretend to be Poſſeſ- 
5. — ben of one and the ſame Thing which 

fore that of of the two ſhall be — in the 
Pape Poſſeſſion, ought to be inſtructed and 
wh decided without 
Right of Property 


For the diſcuſſion 


of the Titles _—_— for deciding the 


Right of Pr demands often de- 
lays which the d about the Poſſeſ- 
gon cannot admit of. And it is 


of importance not to leave two Poſſeſ- 


ſors expoſed to the of the con- 
ſequences of ſuch a diſpute; the matter 
rouching the Poſſeſſion is regulated in 
the firſt place, and it is only after that 
the bane is fully ended, that — 4 
made into = Right of Prope 
Thus he who is declared to be P a 
ſor, has the advantage of retaining the 
Poſſeſſion, whilft the Property remains 
undetermined *. 


Exitus controverſiæ poſſeſſionis hic oft tantùm 
ut priùs pronuntiat judex uter poſſideat. Ita enim 


fiet, ut is qui victus dt de pollcthoce, _” 
VOLT. 


A 
* 5 1288 "ory q 
ze” NY Od : 
a * : LD $ * 
Va OS, 8 
IR I. OS OL WO 3 L 
8 w* . , F * N N. N. 8 eg * 
een. | | 67 Sg r 
. n " * 8 Wo & 2.0 
1 - + 


of 


- retains his Action for the Property +. 


fſeffion ought to be begun within the year after the diſ- 


into the 


bad. [Titly Sect'1. 473 


E fungatur: & tunc de domino quætatut. 
F. acq. wel amitt. l. ; 

ncerti juris non eſt, octa p & poſſeſ- 
fionis lite, priùs oſſeſſionis dec idi oportere qui! (dt. 
onem corn aftionibys: ut ex hoc oriline 
facto, de inii diſceptatione preftationes ab co 


a gantur, I. 3. C. 4. 
D F. de neq. Mr. , 
Ordmancts ff France, ove cannet commence 


2 7 the , Hill the Jr about the 
| and that Þo who ſhalt hate 


f ay bo om amr and the Parties are not ſuf- 
to jon theſe two Demands of the Poſſe ſan and 

together, in one and the {ame Attion. Sec 
the Ordinance of 1667. Tit. 18. Art. 4. and 5. 
See the following Article. 


* Is qui deſtinavit rem animadvertere de- 

cond an quo interdito _— nanci{ci poſſeiſio- 

quia longe commodius eſt ipfum poſſidete. 

& ——— ad onera 3 compellere quam 
alio poſſidente, petere. J. 24. F & ra wad. 


XVIII. 


He who pretends to have been inter- 18. The 
rupted in his Poſſeſſion, 
his Demand or Complaint * with- =O 
in the year, to be reckoned from the day . 
of his being turned out of Poſſeſſion * nk the 
For if he leaves his Adverſary in Poſſeſ- year. 
ſion for the ſpace of a year, he has lot 
his own Poſſeſſion, whatever apparent 
Right he may have had to it. But he 


vi pulſos reſtituendos eſſe, interdicti exem 
ſi necdum utilis annus exceſſit, certiſſimi juris eſt, 
J. 3. C. wnde vi, l. 1. mf. ff. de maul. 


By the Or dmances of France, the Aulum for the Po/- 


turbance. See the Ordinance of 1539. Art. 61, and 
that of 1667. TR e OT. e | 


XIX. 


If the queſtion touching the Poſſeſ- 19. = 
ſion be doubtful, ſo that there does 0 2. 
appcar ground enough to maintain a 
one of the Poſſeſſors therein, the de 7a given 4. 
ſion will be adjudged in favour of the * to 
perſon who ſhall have the moſt probable * 7%, 
Title; or the Judge will order the Thir 22 


in controverſy to be ſequeſtred, unti — 


the Queſtion relating to the Pro ty, 


or that of the Poſſeſſion, ſhall be de- 
cided b. 


. The ar cee of he er Rte, Ser 

the Ordinances . r be. e 74. of 1555, chap. 9. 

Art. 3. of 1498. Art. 86. br 1667. Tit. 15. Art. 

3 . 2 of the Title of a 

See Sechion of t Depoſitum. 
9. H. 3. F. de dolo. . 39. F. de acq. vel amit. poſ. 
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10. Or 3 


13. The 


The CIVIL LAW 


T ky 4 x 
oo n ; * POE: ; 
* 


SECT. II. 


of the connexion between Poſſeſſion 


and Property: and how one may 


ö 
The CONTENTS. 
Wr e 


2. Di 1 the Right 
fre e/i, and acquiring the aftual 

_ Poſſeſs. 
3. In ſome caſes the may be ac- 
quired by the bare fed 51 Pof- the 


faſfon. 


4. In theſe caſes the Poſſeſton is a Title 


for the Pr 
f. One acquires 5 Pur Non, what no 
other body bas a right to. 
6. As if one finds precious flones, and 
other things of value. 
7 is acfuired by Hunting, and 
Fiſbi 


ng. 
8. By Captures from the Enemy 


9. If one finds 1 Thing that is relinquiſh tor 


ed, or thrown away with intention 


to give it to whoſoever can catch 
it. 


that was loft, the Owner 
whereof cannot be found. 

11. Or a Treaſure. © 

12. What Nature adds to a Ground, be. 

longs to the Maſter of the Ground. 

ofſeſſron of the Building is ac- 

quired to the Maſter of the Ground. 


14. 1t is the ſame thing in reſpeFt of what 


is planted. 


15. Poſſeſſion of what is added to a 


Moveable. 
16. In what Po off eſfion conſiſts. 
17. Poſſeſſion which one takes of his own 
accord, without a preceding Right. 
18. Poſſe Non which is only taken by de- 
livery of the Thing. 
19. In — conſiſts the. Delivery which 
gives Poſſeſſion. 
20. Delivery and takin 57 of Poſſeſſion. 
21. Delivery and taking Poſſeſſion 
 Immoveables. 
22. Delivery and takin poſſeſſion 
Things which conſiſt in Rights. 


f 
of 


23. One can poſſeſs only a Thing which 


is certain and determined. 
24. How the Poſſeſſion is pre eſerved. 
25. One retains the Poſſeſſion by other 
per ſons. 
26. One may take Poſſeſſion either him- 
ſelſ, or by other perſons. 
+ 


there is only 


Sr. H * m. 
bn The Poſer ſucceeds to the Right of 


28. One hes the Paſeſn of what 


alienates, or re 
29. 5 that are loft, and which 
2 are thrown into the T4 dan- 


ger of Shipurach are not relin- 
30. One loſes his Po . 9 Poſ- 


fon of ano 
Poſſeſſion is naturally 
the Right of Property, and N 
ht not to be ſeparated from it , 
Thi a +» — . 
| at 
the Poſſeſion thereof, or has a 
it, and to recover it if he ad 
loft it®, Thus there are as many diffe- 
rent Cauſes of Poſſeſſion, as there are 
different Titles of Property ©. 


 * See the ſecond Artitle of the firſt Seftion. | 
Rem in bonis 5 

ties poſſidentes ex „aut amittentes, ad 

e e . habemus. I. 52. F. de 


12 — tot ſunt 

x pos — wats 
pro 
dedir bo, ro fi, fic ficut i 


K endl, ink 77. 0 
Fa res nite. 3. K 21. 
II. 


we muſt not confound the ways 
acquiri 


is unum 


Article, with the ways of entrin 


getting into Poſſeſſion, and of having a e anda 
n wer to uſe it, to exzoy Holy 


ce. 


g in one's 


it, „ ©. The ways of 
acquiring the - mb Aa of Things, 
by means of the the Right to 


poſſeſs them, are mühe For one ac- 
. them by a Sale, by Exchange, by 


onation, and by other different Titles 
which the Laws have regulated. But 


the effectual Detention 
which. puts us into the real and actual 
Poſſeſſion of what is ours. And this 
detention is acquired in the manner that 
ſhall be explained in the ſixteenth Arti- 


cle, and the other Articles which fol- 
low 4. | 


* Quarumdam rerum dominium nanciſcimur 


jure gentium quod ratione naturali inter omnes 


mines perzque cuſtoditur : quarundam 
civiliz id eft, jure proprio civitatis noſtræ. 
F. de acg. rer. dom. H. 11. inſt. de rer. diviſ. 

As to the diſtinttion between the Law of Nations, 
and the Civil Law, of which mention is made in this 
text, * what has been ſaid thereef in the Treatiſe of 


Laws, 


33 


linked 1. 1. 


of 2. Di 
the Right to poſſeſs, of which rence de. 


mention has been made in the foregoin 1 77 S 


—o 


© ts Dd y N P 
. 1 * 80 N 8 N N 
ho at "OI" WS _ _— hy 3 nat * I N R Ty 17%) o 4,6 % 1 2 * 7 7 2 
c 9 q R N * N 5 bY f Nr 
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n 
8 


Of Possxssrod and PrEScrIFTION. Tit. 7. Sect. 2. 475 


Laws, 11. wund. 1. 4.32. 33. 39. and fol- 


ſion , has not only this 
Property firſt effect, that the Pro implics 
qured by. And ves the Right to poſſeſs; but it 
2 . Thus allo this ſecond effect, that the Pol- 


fea of I ſeſſion gives often the Property. Thus, 

4 . ires the Poſſehon of a 

Thing of which he may likewiſe have 

the Property, and which belongs to no 

body, he himſelf becomes Maſter of it 

Y the bare effect of the Poſſeſſion. 

or by having in his power that which 

no body has a right to take from him, 

he becomes at one and the fame time 

both Poſſeſſor and Proprietor thereof *. 

And this happens in ſeveral caſes, which 

ſhall be explained in the fifth and other 

following Articles. 

- nullius eſt, id naturali ratione occupanti 

tur, 2 de rer. druiſ. l. 3. F. de acq. 
ver. dom. _ | 


4. Þ theſe All the manners of acquiring the 

cafe the . ques by the Fee Bon, ire * 

1 1 ways which make a part of thoſe whic 
he Projer- Nature and the Laws give to Mankind, 
; for applying to their uſe the ſeveral 
Things whereof the Poſſeſſion is neceſ- 
ſary in order to have the uſe of them. 
For there are Things which one uſcs 
without poſſeſſing them, and which in- 
| deed cannot be poſſeſſed, whether it be 
| becauſe of their nature, or becauſe the 
Uſe of them is as yet common to all 
perſons: and there are others of which 
we cannot have the uſe without poſſeſ- 
fing them. Thus, we have the uſe of 
the Air, the Light, the Sea, Rivers, 
Highways, and many other things with- 
out poſſe them; and we cannot uſe 
without poſſeſſion that which is neceſ- 
| for Food and Raiment, and for an 
infinite number of other different uſes. 
And it is this Poſſeſſion which is ac- 
quired, either by the Titles which con- 
vey the Property, or without any other 
Title beſides the Events which put the 
Things into our hands, and which make 
them ours, as if it were by a deliverance 

of them to us by the Divine Providenc 
which orders and directs thoſe Events f. 


5 Naturali jure communia 1. 25 hæc, 
Tr, aqua profluens, mare. F. 1. inf. de rer. drviſ. 
4. 8 8 NN 
ticles of the firſt Section of the Title of Things. 


V 


5. One ac- It is natural, according to the Prin- 
quare: by ciples which have been remarked in the 
Vor. 1. | 


P 


ing Articles, that the Things wha: n 0- 
which 


has created for the uſe of - _, 
and which have not * 
EE ed into the Poſſeſſion of any 

y to thoſe who are 
the frſt who diſcover, and make uſe of 
them. Thus, when Mankind began to 
increaſe and multiply, thoſe who entred 
firſt into the which were not in- 
habited, and took poſſeſſion of them, 
became juſtly Maſters of them s. 

© Quod nullius eft id ratione naturali 

. J. 3. f. de acg. rev. dom. OF" 


VI. 


Thoſe who diſcover, or who find 6. 4: i 
without deſign precious ſtones, and other ** 
things of great value, in places where, 
it is lawful for them to ſearch for them, e thang; 
1 ro take them, become Maſters of of vale. 
them b. ä 


' Lapilli, & gemmæ, & cxtera quæ in littore 


1. no e 
terms of an i re liberty to all perſons to acquire 
the Property of theſe kind: of Things, 3 or 


matters Which are the | of Mines, for Example, 
do not belong intirely to thoſe who diſcover them, even - 
in ther own Lands; but the King has a Right to 4 

them ; which i; regulated er 
See the fifth Article of the ſecond Section of the 
Title of Things. 


VII. 
Wild Beaſts, Fowls, Fiſhes, and e- 7. Property 


very thing that is taken either in Hunt- © «4rc4 


by Huntmg, 


ing, Fowling, or Fiſhing, by thoſe who 7 
have a right thereto, 1 them . _ 
their Property, by virtue of the ſeizure 
which they make of them.. 

1 Ferz beſtiz, & volucres, & piſces, & omnia 


animalia quæ mari, ccelo & terra naſcuntur, ſimul 
atque ab aliquo capta fuerint, jure gentium ſtatim 


illius eſſe incipiunt. F. 12, if. de rer. drvif. J. 1. 


1. F. de rer. dum. 
. It is to 1 on this Article, that the liberty 


of Hunting, Fowling, and Fiſhing, is not permitted io 
all perſons, in all places i . See theeleventh 


Article of the firſt Section of the Title of Things, 
. ee ee 
Title. 


| VIII. 5 
We acquire likewiſe by Capture and 8. H Cap- 
by the Right of War, that which we —_ from 
take from the Enemy l. the Enemy. 


1 Ea ex hoſtibus capimus jure gentium ſta- 
tim — fone as. 1g 4. 
It is alſo to be obſerved on this Article, that the Spoil 
and Booty taken the Enemy, 3227 
ly and intirely fo thoſe who the 
Capture. For the Admiral, for inflance, has a Right 
to a ſhare of the Prizes that are taken at Sea. 
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3 
5 


on ſome 
har 
| ds — 


i jetors of Lands acquire . 1 
the Poſfeflion of chat which Nature Name 
adds to them, and which augments the «4 * 4 


; : Ground, be- 
S as IT were to 8 
N S, longs „ the 


* 


m. 


River, by the effect of the War, 
accrues to the Maſter of the ſaid Ground. 
Bur if an Inundation, or the change of 
the channel of a River, ſeparates one 
5 
nei urin nd, 1 

the faid bares will belong Ns 5 

For whereas what is added 

to a Ground by an imperceptible accre- 
tion, cannot be diſting in order to 
be reſtored to another Maſter, and may 

an ane 
way 


— ighboun A + mp 
i in thele ſudden 3 
that which belongs to overy one. Thus 
all theſe forts of accretiens augment 


Ground only in ſo much as does not ap- 
pear to remain ſtill to its firſt Maſter*. 


1. Or « Altho' Treaſines be not of the num- 
naar. ber of Things which are loft or relin- 
quiſhed, or which never belonged to 
any body, =: they who find them ac- 
quire the Poſleſt 

them on the terms 
Laws. We call that a 


tum non eft, Er cam fluvius priore alvcq dere- 
les, aum fibj facit, m circuit, prigris 
domini manet. Quad 3 
rexi parti applicet, id alluvionis jure ei quæritur cu- 
jus fundo acceſſit. I. 1. C. de allavimm. See the 
fixth Article of the firſt Section of Engagements 
Which arg formed by Accidents. | — 


pear, & would be a Theft 
the Treaſure to them 4. 
FH XIII. Baild- 


8 


Mer u delta 
the 


mg i 4 


rd to 
of the 


- Ground. 


be red from the Ground but 


34. It 1 

the ſame © . | 3 

| bon re. What is planted in a Ground, as it is 
with Buil 


ſpeit of 


what 15 


planted. 


Muſters ot the Ground on w 
are bait. Por the Edifice is an ac 
non which is added to the Ground, 
_ the Maſter Which curmot take 1 
from the Proprietor. 


ſor the Publick Good not 


X08. 
1 


* ＋ 
4 1 


« 


* 


y the Ground 
L 


them: for ſeeing the Materia cantiot 
ing the Building, which it us 


— to ſuffer 
aſſemon the Building rd: | : 
Maſter of the Ground, and by verti 
that PoſfHſion the Property, with 
ge of payir the value of the 
n 


is limited to what is neceſſary for the 
Building, and which being a there- 


of, cannot be eaſily ſep from it. 


But if he who made uſe of Mate- 


rials which werte not his own, kid done 
it knaviſhly, be would be able to Coſts 
r 
2 he | | =— - 
deferyer g 
* Cam in ſas loco aliquis aliens Materia H- 
verit, ipſe dominus intelligitur xdificii : quia omne 
quod inædificatur ſolo cedit. Nec tamen ideo is 


ut materiæ dominus fuit, det ejus dominus eſſe: 


d tantifper neque vindicare eam poteſt, 


ad 
exhibendum de ca agere propter legem N. 


cavetur, ne quis tignum alienum edibus fuis junc- 
tum eximecre cogatur. Sed duplum pro eo prieſtet. 
Appellatione autem tign!, omnes materiz figni 
tur, ex quibus ædificia fiumt. I. 7.5. 10. f. de 444. 
rer. dom 


Ex diverfo f quis in dicno folo fas materia #di- 


ION illius fit dificiurn cujus & ſblum eſt. &. 
» Y. 12. 

Certs, fi dotninus ſoli petat adificium, nec ſol- 
vat pretium matertæ, & mertedem fabrorum, pote- 
rit per exceptionem doli mali repelli. 4. 5. 11. 


LI 
It is the ſame thing with reſpe& to 


: and if it happens that 
the Maſter of a Ground has planted in it 


Trees which were not his own, or that 


the Owner of the Trees has planted 
them in the Ground of another perſon, 
and that ne taken root in it, 
they will belong to the Maſter of the 


Ma- © 


Proprietor of 2 


ng che price 

' might bee been 
= . For what cinnot be 

eparated from the Whole, belongs to 
who is Ma 

if what is added be of greater value than 

the Moveable, ſuch #43 a Picture upon a 


moſt precious Thing, will draw to x 


the other which is of leſs value: And 
the Painter will be Mafter of the Picture, 
he paying the price of the Canvas. And 
it be the ſame thing, if of a 
Matrer of little value, there had been 
OL cs Work, fuch as a Statue 
of Natble or Braſs, or a precious Cotn- 
poſition made of ſeveral Mun of ſmall 


value. For in all theſe caſes, 4 
l 


there had been nothing added to 
ſaid Materials befides the Art which 
made the Work out of them; he who 


ves being to 4 Thing, ought to be 
Maſter of ita: unleß the Work ip 
were of leſs value than the Matter, ſuc 
as the engravitig of Seals on precious 
Stones. Thus in « to judge ro 
whom the Things t to belong after 
rheſe ſorts of changes, it is neceſſary to 
conſider the circumſtatices of the quali- 
ty of the Work, of that of the Matter, 
of the cauſes fr which the Work has 
been made, if it was for the uſe of the 
perſon who rttide it, or of the Maſter 


33 


of rhe matter, ot of ſom̃e other perſon 
beſpoke it. And by all theſe 


who had 
views, and others of the like nature, 
one may determine who ought to have 
the Thing; arid likewiſe regulate wh 


4 Mos. a+ 


Things, and makcs that which becomes 
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XVI. 


16. I het All that has been ſaid in the preced- 
Poſſe ing Articles relates to the Cauſes which 
may give us the Poſſeſſion, or the Right 
to poſſeſs: And we are now to conſider 


how one becomes Poſſeſſor, and the 


ways of entring upon a real and actual 
Poſſeſſion. Seeing the uſe of Poſſeſſion 


is to exerciſe the Right of Property, it 
uſe of p 


ſeſſing as Maſter, the intention to poſ- 


ſeſs in this quality, and detention. This 


intention is not underſtood of that of 
an Uſurper, or of a knaviſh Poſſeſſor, 
who have the intention to poſſeſs as 
Maſter, but of him who is in realit 
Maſter, or who poſſeſſes ſo as to have ju 
reaſon to believe that he is Maſter. The 
detention is underſtood not only of him 
who has the thing in his own hands, 
or in his power; but likewiſe of him 
who holds it by the intervention of 
other perſons, ſuch as a Depoſitary, a 
Tenant, a Farmer. Without the in- 
tention there is no Poſſeſſion : Thus the 
poſſeſſor of a Ground in which there is 
2 Treaſure unknown to him, does not 


+ 7 


trum, quamvis fundum 


implics three things, a juſt cauſe of poſ- 


| be- 
ch the Laws 


rum cepiſſe, quamvis neſciat in eſſe, non eſt 
verum. Is enim qui neſcit, non er 
zee See-the firſt ride of the kd Sten, 


XVII. 


The Poſſeſſion of the Things which 17. Poſe | 


we acquire by their falling into our 


hands, ſuch as that which we find, and ****** 


which has no Maſter, that which we T **, . 


accord, 
take in hunting, and thoſe things which withour « 


we have a Right to take from the Owns preceding 
ers, as the Spoil of an Enemy, is acquired N. 
by the bare fact of our laying our — 


upon them. | 


* Lapilli, & gemmæ, & cætera quæ in litore 
maris inveniuntur, jure naturali ſtatim inventoris 


fiunt. F. 18. inf. de rer. drvil. 


Simul atque capta fuerint, jure gentium ſtatim 
illius eſſe incipiunt. G. 12. inſt. eod. See the third 
Article of this Section. 5 8 


XVIII. 


The Poſſeſſion of Things which one 18. rojwy- 
acquires from other perſons who have ſion which 
them in their cuſtody, does not yr 
the Purchaſer but by the delivery which = of a" 
is made of them to him by the Seller, hing. 
Donor, or other perſon from whom he 
pegs them. And if the ſaid perſon 

ould refuſe to deliver them, the Pur- 
chaſer cannot take poſſeſſion of the 
Thing by force, but ought to have re- 
courſe to a Court of Juſtice for obtain- 


ing it a. 


TFraditionibus, & uſucapionibus dominia rerum, 

non nudis pactis transferuntur. I. 20. C. de pat. 
Res quæ traditione noſtræ ſiunt, jure gentium 
nobis acquiruntur. Nihil enim tam conveniens eſt 
naturali æquitati, quim voluntatem domini volen- 
tis 


7 


_— 
Ls 8 


I In 
whe 
_ 
gue! 
ſefpm. 


dee. See the ſeventh 


XIX. 

The delivery that is neceſſary for 
putting into Poſſeſhon the perſon who 
purchaſes a Thing of another, conſiſts 
in that which makes it to out of 
the power of the one into that of the 
other. Thus Moveables may be deli- 
vered from hand to hand: or one may 
tranſport them from one place to ano- 


ther, and put them into the NN 


ze Delive- 
ry and rak- 


mg of Poſe 


alten. 


of him who becomes Maſter of them b. 


Ser the following Article, and the fifth and foxth 
Avticles of the Section of the Contract of Salt. 
© 


The delivery, and the taking poſſeſ- 
ſion of Moveables, does not always re- 
quire that they ſhould be removed from 
one place to pe er; Er is — 
ent for putti em into ion 
of the 45 Miſter, either to © An 
in his hands, if he had them already, as 
if a Depoſitary ſhould buy what was de- 


poſited with him: or if they are kept in 


a place under Lock and Key, to deliver 
to him the Key. But if they are nei- 
ther kept under Lock and Key, nor eaſy 
to be tranſported, ſuch as Materials for 
a Building, one takes Poſſeſſion thereof 
by a bare view of them, and by the in- 
tention of him who parts with them, 
and of him who becomes Maſter of 
them. And there is alſo a kind of tacit 
delivery, which is made by the bare will 
of the contracting parties, as among 
thoſe who join their Goods in Partnerſhip. 
For from the moment of their agree- 
ment, each of them begins to poſleis by 
the others the Goods which they are 
willing to have in common. 


Non eſt corpore & actu neceſſe 


poſſeſſionem. Sed etiam oculis, & affectu. Et ar- 


gumento eſſe eas res quæ propter magnitudinem 
ponderis moveri non 3 ut columnas. Nam 
= traditis cas _ in re præſenti conſenſerint. 
1. 6. 21. F. de acq. vel amitt. poſſeſſ. 

Si quis bog in horreo repoſitas vendiderit, 


ſimul atque claves horrei tradiderit emptori, tranſ- 


ferre proprietatem mercium ad emptorem. /.g.F, 6. 


F. de acg. rer. dom. 


Vina tradita videri, cum claves cellz vinariæ 
emptori traditz fucrint, I. 1. f. 21. F. de acq. vel 
amt. poſſe]. 

. Interdum fine traditione, nuda voluntas domini 
ſufficit ad rem transferendam. Veluti fi rem quam 
commodavi, aut locavi tibi aut apud te depoſui, 
vendidero tibi. Licet enim ex ea cauſa tibi eam 
non tradiderim, ed tamen quod patior eam ex cauſa 
emptionis apud te eſſe, tuam chico. 1. 9. F. 5. F. 
de acg. rer. dom. H. 44. inft. de rer. drviſ.” 


in perſon to the 


ant alto , poſſimus. 
cuſtodiam poſuiſſem. 1828 

Res qum cotuntium ſunt continuò communi- 
cantur : _ licet ſpecialiter traditio non interve- 
niat, tamen creditur intervenire. J. 1. 


& 2. Fe See the fixth Article of the ſe- 
iro oy rar rr 


XXI. 


As to Immoveables z thoſe who alie- . boa, 
nate them either by Sale, or by other» and cat 


Titles, ſtrip themſelyes of the Poſſeſſion "5PuFi/** 


by declaring only either that they will 
not 3 nger, or that i they 
_ _ the e he 5g wp over ll 

only precariouſly, or veri 
the Kon it it is I lace chat is lock 
up. And the Poſſeſſion paſſes to the 
new Maſter by the bare of the in- 
tention to poſſeſs, joined to ſome Act 
which denotes his Right, as if he gocs 

| LG or Tenement, to 

take poſſeſſion of it as Maſter, altho' 


he do not go over all the parts of it. 
And one may likewiſe take Poſſeſſion ot 
a Land or Tencment by a bare view 


thereof 4. 


* See the ſeventh Article of the ſecond Section of the 
Contrati of Sale, Apiſcimur poſſeſſionem corpore 
& animo, neque per ſe animo, aut per ſe cor pore. 
Quod autem diximus, & corpore, & um acquirere 
nos debere poſſeſſionem, non utique ita accipiendum 
eſt, ut qui tundum JE velit omnes glebas 
circumambulet : fed ſufficit quamlibet partem ejus 
fundi introire: dum mente & cogitatione hac fit, 
uti fundum uſque ad terminum * poſſidere. I. 3. 
F. 1. F. de acq. vel amt. poſſ. 

Si vicinum mihi fundum mercato, venditor in 
mea turre demonſtret, vacuamque ſe poſſeſſionem 
tradere dicat, non minis poſſidere cepi, quam fi 
pedem finibus intuliſſem. J. 18. 6. 1.2 acq. vel 
amitt 


3 to the Uſage in France, Inflruments of 
Seiſme, or taking Poſſeſion, are drawn up by Publick 
Notaries, in order to make proof thereof, Which ſerves 
to mark the time from which Preſcription begins to run, 
as well againſt thoſe wu ne end to be Proprietors, 
as againſt perſons who other Rights which are to 
laft only a certain time, ſuch as 4 Power of Redemption 
belonging to the Kindred of a Family, or reſerved by the 
Contradh of Sale, Oe 


XXII. 


T be delivery of that which conſiſts in 22. Dele- 


Ri ſuch as a Juriſdiction, a Right? t 
Se Lord 55 a Mannor has to ob- 944 
lige all his Vaſſals and Tenants to make % bon 
oe of his Mills and Ovens, an Office, af? n 

Service, a Rent, and other Goods of Ng, 
this nature, is made by giving up the | 
Titles, if there are any; and if there be 


no Titles, by the bare effect of the pur- 
chaſe, together with the common 1n- 
tention of the Contracters that the Pur- 
chaſer ſhould put himſelf into Poſſeſſion. 
And one takes Poſſeſſion by Acts which 
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a T 


, 
15 


rige 
0 


ATE 


dee 


may be the nature of the 
eee 


Thus one may 
an entire Field, or a diſti 
faid Field, as ſuch a particular 


Acre, or 
even an undivided Portion thereof, as a 
Fourth Part, or a Moiety, ane 
* 

a 


Fruits thereof in proportion. 
cannot i 


els an uncertain 
or Field; as if one had purchaſ- 
rtion not yet determined which 
E in a Ground, fuch as ſhould 
appear to & to him, his Right not 
being as yet adjuſted. For Pofſeſſiot 
implying the detention of the Thing, 
one cannot poſſeſs, no more than he 
can hold indefinitely an uncertain Thing, 
e 
ink. 


ed a 
one 


det, tu quoque velis poſlidere. I. 3. C 2.F. de ac- | 


*Locis certus ex fundo & poſſideri, & per lon- 
n 
LV 


quz introducitur vel ex emptione, vel ex 


donatione, vel qualibet alia ex cauſa. Incerta autem 
pars nec tradi, nec capi ; veluti fi ita tibi 
tradam, quidgaid mei juris is eo funds off. Nam qui 
ignorat, nec tradere, nec accipere id quod incertum 
eſt, poteſt. I. 26. cd. See the fixteenth Article. 


2 Hw The Poſſeſſion being once wait, 
Y 


the Peſeſi the Poſſeſſor retains it atterwards e 
„ere bare effect of his intention to keep it, 
| joined to the Right and Liberty of uſing 
the Thing when he pleaſes ; whether 


* * a? vel ann. * 


tags the 
Poſſeſſion Y 


who poſſeſs in his ph oY 


in poſſeſſionem, veluti procurator 
nos polſidere videmur. J. 9. F. 


e 
One may take Poſſeſſion of 226. ow 
Thing either himſelf, or by a Factor, -ay cate 


. 


or by And he who gives it aw 
may h if deliver it - ther himke it 


* 


e 


or by his Agent. And Minors acquire aver pur 


the  Poſſeſhon by their Guardians, as fo. 
the Guardians may alſo deliver the Goods 
of Minors which are alicnated'. 


tutorem, curatoremve, nodis acquiritur. 
d. L 1. C. 20. l. 20. f. 1. F & . re. 4. l 13. 
cad. d. I. FG. 1. 8 8 | 


ler N * cody ang 8 
a Thing whick acquires ano- 
n. to the ſame Right, andi, 1 
poſſeſſes neither more nor leſs than his f h A- 
Author did poſſeſs. Thus he who pur- . 
chaſes Lands, and is put into poſſe 

of them, will poſſeſs in the ſame manner 

as the Seller did, the Services which 
may be due to the ſaid Lands, and will 

be ſubject to the Services which they 

may owe. 3 


3, x 


tradit. Si igitur quis dominiura in tundo habuit, 
id tradendo transfert. Si non habuit, ad eum qui 
accipit nihil transfert. Quoties autem dominium 

7 trans fertur 
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in his rebus 


Poſſeſhon is likewiſe loft when ano- P 
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coding Articley but by aPoſſeſſon that 


as 
hor peering. Ta, he who bays 


Thing which he believes the Seller to 
be Owner of, and yet belongs to ano- 
does not become Maſter of it in 
the moment that it is delivered to him 
by the Seller; but if he continues to 
eſs it during the time limited for 


it, even altho' the 


Wes civili conſtitutum fuerat, ut qui bon 
fide ab eo qui dominus non erat, chm crederet eum 
— cut emerit, * * donatione, — 

is juſta acceperit, is eam (uſucaperet 
00s uſp, & lng. rp. roſe, 7.136 f. 
1 x. aut ide poſſident, quis in- 
telligit ſe alienum fundum occupiſſe, E 
bon fide accipienti tradiderit 55 


ſieſſione res acquiri, $. 7. . 4 mſucap. 
temp. proſe. 
4. Another This is likewiſe another effect of Poſ- 


T, , ſeſſion, that the Poſſeſſor is conſidered 


' Poſer be as Maſter of the Thing, altho? it ma 


ener happen that he is not ſo d. | 
DEN den the firſt Article of the fourth Section of Proofs. 


5. Efe c The Poſſeſſion of him who. poſſeſſes 
| 2 with a good conſcience has this effect, 
that while he is ignorant of any better 


F 


right to the thing than his own, he 


* and makes his own the Fruits 
which he gathers, and not only thoſe 
which he reaps from the Ground by his 
own induſtry, but likewiſe thoſe which 
the Ground produces without culture. 
For as has remarked in another 
lace, his ſincere and upright belief of 

is own Right is to him inſtead of 
Truth, and makes him look upon him- 
ſelf, and be looked upon by others, as 
right Owner of the Thing, whilſt his 
upright belief is not interrupted by any 
demand. And if it happens that the 
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The Poſſeſſion of 


him from 1 and obli 
to reſtore not only t 


from the Land or Tenement which he 
was in poſſeſſion ofb. 


. temp. preſcripe. Non capiet longa 
poſſeſſione Er 3. F. 4. 


— Article of Intereſt, Coſts and Da- 
e VII. 


All that tas been Gd nf Focke lch in v. e 
this and the preceding Sections, ought & force. 


not to be underſtood of the Poſſeſſion 


of Uſurpers, and of knaviſh Poſſeſſors, 


who know __ poſſeſs what they have 
no right to. For not only are they not 
conſidered as Poſſeſſors, but they are 
puniſhed 50% . to the quality of 
their attempt. And it is the ſame thing 
with reſpect to thoſe who being com- 
manded by a Court of Juſtice to quit 
their Poſſeſſion, altho' it may have been 


juſt in its beginning, do not obey the 


Sentence. And they are turned out of 
poſſeſſion with all the Force that their 
reſiſtance may make neceſſary, and un- 


dergo the Penalties which their diſobe- 


dience may deſerve. But this force can- 
not be employed except by Authority 
of Juſtice, which allows of no other 
Force except what is in her own hands i. 
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him who poſſeſſes 6. E of 
knaviſhly, has this effect, that ns . 
him Faſſeſe. 
e Fruits which he 
has enjoyed, but likewiſe thoſe which a 
carefl uſband might have reaped 
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and Acquiſitions are acquired and 
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ors. And likewiſe theſe Alienation ye oY ec 15 loft his Debr, regained 
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1255 btor is diſcharged from it. Thus, 
he who has enjoyed a Rent out of an 


Preſcription, cannot afterwards be de- 


vites, that could 


being no longer in force, and Alienati- re&s otherwiſe. And in general, 


ever, being allowed with us, the uſe of kinds ee art e 


Preſcriptions is wholly natural in the by Preſcription, unleſs th 
ſtate and condition we are in; and ſo A 97 have particular = 


ry Pure aſer and every Poſſeſſor 
would never be any aſſurance of the property of what 
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Eſtate during "he time regulated for 
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TO ON * other Title beſides his long enjoyment 
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| ions, in to ex- and on the contrary, he — 5 enjoys a 
iſh the deſire of increaſing our Service, 3 ho* without K Title, acquires 
Po cſfions, aboliſhed by that means Pre- the Right to it by a long enjoyment, 
ſeriptions. But the letter of this Law unleſs there be ſome Cuſtom which je 
ons which transfer the Property for ſorts of Pretenſions, and Rights 616 


neceſſary, that without this remedy eye- Thus, we ſee two effects o — 
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; by Preſeription in Moveables, 


| payment of it, or 
nothing was due to 
Two ſertief We muſt diſtingui 


thoſe who were abſenr, 


of whom he purchaſed 


uſe; that which may be ſubject to Pre- 
Eder and thar which i noty that 
which renders Preſcription juſt ot yici- 
ous, the perſons againft whom Preſcrip- 
4 8 ici what fore of 
eon it is that is required for pre · 
ſcribing; what may interrupt Preſcrip- Pore ctam prioris Fonetonis meme | 
ton ken other waters of the ike the r ee ae ae ne 
ture.” Theſe are Natural Rules of E- * rn ene ie 
quity; but thoſe which mark the times . i, i « m po 
of Preſcriptions are only Arbitrary Laws. an dem 8 . 
For Nature docs not fix what time is pes competere fibi, hoc agnoſcens, intra decem an- 
preciſely neceſſary for preſcribi 80 anos inter præſentes, & viginti inter abſentes non 
that theſe Rules may be changed, and conteſtatus fuerit, ſecundum leges-emptorem, aut 
they are different in divers places: And Yonationem accipientem, aut ilum ad; quem res 
this diverſity is ſeen even in the Roman e Nele modo feilen funt: um. qui tals 
Law, where Preſcriptions have been inter præſentes, & vicennii inter abſentes diſcur- 
differently regulated in different times. ſum. Now, 119% &ffe, ne Pl yeth 56 : 
Seeing the defign of this Book re- ,S=*cimus itaque= hoc etenim magie nobis 
(pets chiefly the Rules of Equity, we Ein fo . 
all explain here thoſe which are of micilium in cadem habet provincia, caufam inter 
this kind in the matter of Preſcriptions: præſentes eſſe videri. J. wir. C. de fraſc. long. 
= 1 3 which . repulte > 1 ED 
only the time criptions, we have | PRs 5 f 
not thought proper to put them down „ Tepe poſſeſſed withour a Title 
in Articles, in the Sections of this Title, ne KM that ti he could 4 
judging it to be ſufficient to take notice H eſted b the Lene ed 
of chem here in the Preamble. For be- N 0 I@ | 3 
ſides that the times of Preſcriptions are ; In rem ſpeciales . actiones ultra triginta 
P A- 
differently regulated in many of the anorum fpatium minime protendantur. 4. 3. G. 
Provinces of France, there are even © F r 464 M0 


ſome of the Provinces which are govern- Actions, that is, the Right to make 
ed according to the written Law, in Demands in a Court of Juſtice, ſuch as 
which they do not obſerve the ſeveral the Demand of an Inheritance, of a Le- 
times limited for Preſcription by the Ro- „ a Debt, a Service, and other 
man Law. Thus, it will be ſufficient ights, were preſcribed in thirty years b. 
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tores vel 
n ex quo tempore c ο | 
oy prong. J. 7. G. 1. C. de prefer. 30. vel 40. 


Ex quo autem in fata ſua debitor deceſſerit, ex 
eo ſuo nomine jorem cre- 
i meritò triginta annorum opponere 


preſcriptionem. d. J. F. 2. 


All the other forts of Preſcriptions 
of Goods or Rights, of what nature 


ſoever they were, and as to which it 


might have been nded that they 
ought not to preſcribe in thirty years, 
eve ws to forty yearsz even as 
to G and "as ae” belonging to the 
Church, and to the Publick®. 


1 3 n 
bis vel ſenſibus minùs continetur, implentes, per 


hanc in perpetuum valituram legem ſancimus, ut 


ſi quis contractus, fi 1 quz cùm non 
i 


lumque jus privatum, wel publicurm in 


locis folam quadraginta anno- 
rum præſcriptionem i præcipimus: hoc ipſo 


ſervando & in exactione legatorum, & hæreditatum, 


quæ ad pias cauſas relicta ſunt, Nov. 131. c. 6. 


All theſe different Preſcriptions have 
been reduced in many of the Provinces 
of France, which have their peculiar 
Cuſtoms, and even in thoſe Provinces 
which are governed by the Roman Law, 
to one bare Preſcription of thirty years. 
And in the others, they obſerve theſe 


different Preſcriptions of ten, twenty, 


and Pxkstk 
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1711 
chitty, forty years. And there are even 
e ſome 


ly for Perſonal and Mobi 
and N the other 
It is not ge conſider the mo- 
tives of theſe different Diſpoſitions of 
the Roman Law, nor the reaſons why 
thy are nor obey in mary of th 
age hath its view 
and Wader in the rel Ulages 
their inconveniences. it ſufficeth 
to remark here what is common to all 
theſe different go . of the Ro- 
man Law, and of the Cuſtoms, as to 
what concerns the times of Preſcripti- 


ed the Preſeription of thirt 72 on- 
ary Actions. 


reſcripti- 


* 


ons. Which conſiſts in two views; 
one, to leave to the Owners of Things, 


and to thoſe who pretend to any Rights 


4 certain time to recover them: at 
the other, to give peace and quiet to 


thoſe whom others would dilturb in 


their Poſſeſſions, or in their Rights, af- 
ter the ſaid time is expired. TN 


We muſt take notice here of the dif-. 
ference which the Roman Law makes 


between Preſcription in general, and 
that kind of it which they diſtinguiſhed 
by, the name of U/acapio, By ſacapio, 
they meant the manner of acquiring che 
Property of Things, by the fe of 
time n. And Preſcription had alſo the 
ſame meaning, but it ſignified moreover 
the manner of acquiring and loſing all 
ſorts of Rights, and Actions, by the 
ſame effect of the time regulated by 
Law. We make this remark here, on- 
ly to acquaint the Reader, that theſe 
two words, Preſcriptio, and Uſucapio, 


Which we ſhall meet with in ſeveral 


Laws quoted on this Title, are to be 


taken in the ſenſe which the word Pre- 
ſcription ſhall Have in the Articles where 


the ſaid Laws ſhall be quoted. For we 


ſhall never make uſe of the word La- 


capio; that of Preſcription being com- 
mon by our Uſage, both to the manner 
of acquiring the Property of Things, 


and to that of acquiring and loſing all 
ſorts of Rights, by the effect of time. 


„. I. un. C. de uſucap. tranf. inſt. de uſucap. 


Beſides theſe ſeveral ſorts of Preſcrip- 
tions of the Roman Law which have 
been juſt now mentioned, there are in 


France other ſorts of Preſcriptions eſta- 
bliſhed by the Ordinances, and by ſome 


Cuſtoms which have regulated the time, 
which may be here added to the other 
ſorts of Preſcriptions which have been 
mentioned. | 
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cute it, he Tok de bliged 8E 
a new Iuſtance, according to the Ordi- 
nance of 1563. art. 17. Perem 
tion has ſome relation to what Juſtinian 


laſt than three years n. Which 
it is not our buſineſs to explain in this 

lace; for beſides that this Regulation 
8 not agree with our Ulage, 
matter does ahmen 
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is ſuch a portion of Time, 
Man. Fo whoſerver wil 
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' The ſame 


con{erence in one and 
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for the knavery of the deceaſed. 

But not the 
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and of other annual Duties. 
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own bands. 
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If a Poſſeſſor chances to die before 4. The 7 
he has acquired the Preſcription, and jm io 


his Heir continues in con, we 27 * 
join together the time of the poſſeſſion ie. 
of the one and the other, the Pre- 
ſcription is acquired to the Heir after 

the poſſeſſion of his Author and his 
own joined together have lafted the 
| . rime regulated fur prefcribing. And the 
. When i Preſcription bei ſame thing holds in the poſſeſſion of the 
n acquired. ration of the Poſleſſion during the time Buyer joined to that of the Seller to 
lated by Law, it is acquired only Whom he ſucceeds, and in the poſſeſſion 

the ſaid time is elapſed . of the Donce and. Donor, of the Le- 

; SH gatee and Teſtator, and in the fame 
© * In uſucapionibus non 4 momento ad momen- manner of all thoſe who poſſeſs ſucceſ- 


| Idedque qui bord fert 1 fively, having right the one from the 


rum | 
lendas Januarias, implet uſucapionem. I. 6. & J. 7. 
de uſurp. & uſuc. uſucapione ità ſervatur, ut 
etiamſi minimo momento noviſſimi diei poſſeſſa fit 
res, nihilominùs repleatur uſucapio: nec totus dies 


1 IO I A PR 
after the time of the Preſcription us elapſed, becauſe 
min whatever ſenſe we widerfland this time, whether it 
Leb eee 
ung „ · moment 
77 r to 
5 | ay. Alice ov ranks was ppt par gy 
aying that the Preſcription is acquired at the laſt 

| Satan Ty. queef 4 aye 3 becauſe 
this expreſſions would be contrary to the texts cited on 

this Article. But according to our Uſage, 1 


© Plane tribuuntur (acceſſiones poſſeſſionum) his 


qui in locum aliorum ſuccedunt. Sive ex con- 
tractu, five voluntate. Hæredibus enim. & his qui 
ſucceſſorum loco habentur, datur accetho teſtatoris. 
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J. 14. $.1 F. de n. rem. prefer. wo puree | 
6. 26 Y. 40. BB. 


0 J. 76. C. 1. F. de chu. . 
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ejus temporis quo fuit apud 


teſtatorem, ſciendum eſt. J. 13. f. 10. F de acg. 
vel ama. poſſ. Sed & is cui res donata eſt accefſione 


utetur ex perſona ejus qui donavit. J. 13. f. 11. 
Fd. l. 11. C. de preſe. Bo temp. | 
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131. c. 6. There was only the Burdens of the Publick 
Taxes upon Lands or Houſes, which were called tribu- 
ta, indictiones, functiones publicæ, civiles canones, 
that could not be preſcribed. l. 6. C. de præſcr. 30. 


vel 40. ann. And muy of the Quſtam of France 


E e eee 
whereas thing s conſecrated are not ſuch by ther nature, 
but only by an expreſs deſiination, and therefore may be 
prophaned and alienated, and return again into Com- 
merce, A Church be prophaned, or demoliſhed, 
and tranſlated to another place. So that it is by the 
circumſtances, eke Lon, LAKE y ar 
may ſuffice to acquire the property of a place whi 

been ated: if there were ground to pre- 
ſume that the place had been lawfully alienated, or i 
the Poſſeſſion appeared to be an Uſurpation. And 7 


Of Possess10Nn and PrtsceIPTION. Tit. 7. Sect. 5. 


The Preſcription of Actions for debts, 3. N 


or other things which are duc upon 


ſome condition, and which cannot be ®* 

demanded till after the condition has ram I, 
ins to run only from the & # « cr 
condition vas c- c 
compliſhed, from which time the Cre- 


the 


day on whic 


ditor only to have a right to 
demand the thi 


c 


quim manifeſtum eſt, im omnibus 
tur: poſt conditions exi- 


IV. 


One cannot preſcribe againſt Minors 4. Nef 
during their Minority, and the Pre- . 4a 
n to run till after“ 7 


{cription docs not 
they have attained t cars of Majo-* 
rity *. For the time of Preſcription 

ing given to Propnetors, that they ma 
recover their Goods and their Rights, 
this time does not run againſt perions, 


whom the Laws do not allow to 
have the Adminiſtration of their own 
be | : 


Non eſt incognitum, id temporis quod in mi- 
nori ætate tranſmiſſum eſt, longi temporis præ- 
ſcriptioni non imputari. Ea enim tunc currere 
incipit, quando ad majorem ztatem dominus rei 
pervenerit. J. 3. C. qui. non objic. long. temp. 
We do not make here the diflndtion which the Ro- 
man Law made in the matter of Preſcriptions, between 
Infants who have not attained to ripeneſi of Age, that 
is, to fourteen years in Males, and twelve n Females 
and Adults, that u, m—_ 12 b 
faid ripeneſi of Age, but are flill Minors under the age 
1 This diſtinctin of the Ro- 
mans conſifled in this, that the Adults, not being any 
7 

Curators, the Preſcription of thirty years began to rum 
* them, bl uh rp run againſt Infants, who 
were under the age of Adults. l. 3. C. de præſcr. 30. 
vel 40. ann. 1 aur Uſage e 
Minority laſts to the age of frue and twenty years, and t 
Mors being under Guardianſlup, are . the 
Adminiſtration of their Eſtates. Preſcription does not run 
againſt them. 
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6. In what 


that Pre- 


ſeription 
does not run 
againſt ab- 
fou poor 


make uſe of this Right 
time ſufficient to pre 
Preſeri will be preſerved like wi 
for le che 

due for the whole Ground, and the 


on the Whole, 


the Ground for which he had not 
ſerved the Right of Service. | 


ſoiſe it tion does not run againſt 
ders it likewiſe from running 


_ knowlec 


that time flip without ſuing for 
HEIDI 


e; the ice 


during the 
hich the Minor could not loſe by 


For the Service was 
ivided up- 
there was no of 

pre- 


The ſame reaſon for which Preſcrip- 


; Minors, hin- 


thoſe whom a | abſence dilables 


from purſuing their Rights. Which is 
ro be underſtood not only of an ab- 
ſence on the account of Publick Buſt- 


neſs, but alſo of other abſences occaſi- 
oned by Accidents, ſuch as Captivity. 
And if the abſence has not Ulle Þ 
whole time of the Preſcription, the 
time which it has laſted is deduced 
from itf. Bur if the Right which one 
ſhould' pretend to make the abſent per- 
ſon loſe by Preſcription, had fallen to 
him during his abſence, and without his 
ſuch as a Legacy, or an 
r i * if the Hae > laſted 
uring the laſt years of the Preſcri 
there would ſtill be more reaſon * hk 
bog 
could 


reſtored to his Right; for one 
not impute to him the letting 
his 


- © Cha. per-abſentian tuam eos de quibus que 


reris, in res juris tui irruiſſe aſſeveres, teque ob 


medendi curam 4 comitatu noſtro diſcedere non 


poſſe palam fit præfectus prætorio noſter accerſitis 
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againſt 
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Section, in 
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Preſcription | to have it; 
form keto bay, & 5.60 GE 
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42 my 


mu- 
lier ut ſuum marito dedit in dotem; eumque 
tere neglexerit vir; cum id ficere po n e 
riculi ſui fecit. Nam licet lex Julia quæ vetat 


Wife's Dow- 
does not 


2 We 

it is ſaid, that 

of th 

or of it rt duration, or ot 

e N 

does . 0 

| pt ian Hurt 45 . 
e the ge J whom „ N . 
been abſent on an 105 ſome years, would. it 
not" be reaſonable te deds | the time of the Fre- 
2 24 that Abſenee 22 is by the 
circumſtances that we are to judge of the. cad of Ab» 
ee 

The Wife's Dowry cannot be pre- 7. Is what 
ſcribed during the Marriages. 

+ © 8i fundum quem Titius | idebat bonk fide, 
jongi temporis poſſeſſtone le mY 7 


fundum 


* 2 * 
* y 8 K 4 ? 
N 14 ; 
; ITS 


the A 

of fore 

*. 92 

the Has Z > wie! 
ris þ 1 
amal u only in | be me- 
Dowry . 5 ; 10 to 
- the | Cuflons, and their U- 
ſages manner m which 
the Section of the 


* The Action of Warranty docs not 
KA inſtance, 
2. — inſtance, 


warrant what he ſells, a 
obliges 
cable poſſeſſion, fo as never to be 
— — by any Right precedent 

to the Alienation. Thus, in what time 
ſoever the Eviction hap as if after 

a Poſſeſſion of a hundred years, the Pur- 
chaſer is evicted of an Eſtate which is 
found to be of the Demeſns of the 
Crown, the Heirs of his Author will be 
bound to warrant him againſt the ſaid 
EKEuviction b. . 


Empti actio longi temporis præſcriptione non 
ſubmovetur: licet 2 — . f py rem evictam 
emptori fuerit com tum. | 

See the ſixth Article of the tenth Section of the 
Contract of Sale. 


Or 


himſelf 


IX. 


9. Thepoſ- There happens often in Poſſeſſions, 
fee: vices or defects which hinder Preſcrip- 
way 4 tion. Thus, the knavery of the Poſ- 
ching be- ſeſſor hinders him from preſcribing, 
longs to an- Whether it be that he has ſeized upon 
orher, hin- the Thing without any pretence of 
on > Right, or that having a Title, he was 
Ten t ignorant of the defect thereof 3 as 
if Da 5 purchaſed that which he knew 

the Seller could not alienate i. We ſhall 

ſee in the following Articles, the other 


vices of Poſſeſſions which may hinder 
Preſcription. | 
Non capict long poſſeſſione (qui) ſcit alienum 


eſſe. J. 3. H. 3. F de acq. vel amitt. Si ab eo 
emas quem prætor vetuit alienare, idque tu ſcias, 


non potes. I. 12. F. 4 e G 
Sce ſixth Aﬀicle of ek Seck wy 


has occaſion to join to his own 


.21. C. de evid. 


41 


Ia Poſſeſſor who pretends to have 10. / . 
acquired the Preſcription, not having 7 , 
eſſed the Thing during the whole pay 
time that is for preſcribing, :ogecier, 4 
ſion that of his Author, as of a Teſta- * © "*- 
tor, a Donor, a Seller, or other perſon g 
from whom he derives his right; it is e 

not h that he himſelf has poſſeti- 
ſed it with a conſcience, but it is 


c that the poſſeſſion 

which he joins to his own, have been 
a poſſeſſion held with a good conſci- 

ende l. For all Poſſeſſion neceſſary for 

preſcribing, ought to have been with- 

out knavery, and without conſciouſneſs 

of another's right. 


. + Cam quis utitur adminiculo ex perſona aucto- 
ris,. uti debet cum ſua cauſa, ſuiſque vitiis. J. 13. 
g. 1. ff. de acg. vel amitt. pofſ. | 
De auctoris dolo 2 * — 
Si autem acceſlione is utitur, æquiſſimum 
viſum eſt cum qui ex perſona auctoris utitur ac- 
cefſione, pati dolum auctoris. J. 4. C. 27. F. dc dul. 
mali & met. except, See the third Article of the 
third Section, and the fixteenth Article of the 


XI. 


Thoſe who poſſeſs for others, cannot 1. 4. 


preſcribe what they poſſeſß in this man- 1 
ner. Thus, he who poſſeſſes precari- _— 


ouſly a, the Depoſitary , the Creditor 4, Fre- 
who has a Pawn „ the Uſuffuctuary P, ſcription. 


the Farmer or Tenant 4, cannot acquire 


by Preſcription, what they hold by theſe 


itles. For in order to preſcribe, it is ne- 
ceſſary to poſſeſs, and to poſſeſs as Mal- 
ter; and in all theſe forts of Poſſeſſion, 
it is the Maſter who poſſeſſes by him 
who holds the thing in his hands. And 
they who hold the Things by theſe Ti- 


tles, cannot without knavery pretend to 


be Proprietors of them. 


= Male agitur cum dominis prædiorum, fi tanta 
precario poſſidentibus pr tiva defertur, ut cos 
poſt 22 — annorum ſpatia, qualibet ratione 
dk inquietare non liceat. Cum lex Conſtan- 


tiniana jubeat, ab his poſſeſſoribus initium non re- 


quiri, qui ſibi potiùs quam actori poſſederunt. {, 2. 


C. de praſer. 30. vel 40. ann. 


prietas ma- 
net, N 
® See the ſeventh Article of the fourth Section of 
Pawns and Mortgages. 1 
Quominus=—— pignora (creditor) reſtituat debi- 


| tori, nullo ſpatio longi temporis defenditur. J. ult. 


C. de pign. act. |. 10. ed. Pignori rem acceptam 
uſu non capimus, quia pro alieno poſſidemus. J. 13. 
F. de uſurp. & uſuc. Poſſeſſor non eſt tametſi 
ſſeſſionem habeat. I. 15. 5. 2. . qui ſatiſd. cg. 
icet juſte poſſideat, non tamen opinione domini 

| poſſidet 


1 


pretent that he yerily ben 
that the Tutor had power al agnk 
For he ought to have known, tha 


Goods of the Minor could not 
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ere 


f 


7 82 
FH. 


ſſeſs the thing depo» 
cir Ls ter den fre 
ary". But if an 
> diſcover that a 


— 


felfori ſt. Et ided Proculus ait, fi per erro- 
EST ni 
1 . ee Seen dif 
accuſe him of having changed the cauſe ae Here re 1 
of his Poſſeſſion in ofder to palliate a mitra, non capies uf. quia juris enger nulli 
vicious Poſſeſſion, with an prodeſt. J. 2. 5. 15. F. pro emptore. See the ninth 
Title; and he would „ E'NMNFH. eget pt pp 
bew Title, both che right to poſſeſs as 


— jure .rve_yoE- 


Maſter, and the right to preſcribe . * XIV. 
 * Thad & veteribus prevctpturn oil, dennen i There may be vices in the Titles 14. 4 vie 
F 2 mutare poſſe. l. 3. $. 19. which way Be fuſfeient to mul them, % 1 
. poſtilionis miutire por. dot not fuſficient to hinder Preſcripti> 37" Lute 
Kt, proponaſhue colomita wall exttinſveds bei. on. Thus, for example, if the perſon y- 


dente cauiſh, excolendi oecafione, ad 


Nee Sauen by Ne wins e to be 
1. 5. C. de acq. & ret. . om he took to b 

Quod val reſponderur, Heir, after the faid 1 had 
nemmem fibi mutare poſſe, joyed the ſaid Houſe and Lands for 
pon 1 ſufficient to Prefcrip- 


tion, it be found that he who called 
himſelf Heir, was not the true Heir, 


as that it N not atteſted by a ſuſſi- 
ſiell, or that other formalities were 
unnting z theſe deſects of the Teſta- 
my will —_—_— the effect — 
Preſcription is Legatee, whether 
Shes os grout of or whether 
he knew them. For he the a 

rent Heir's approbarion” of the 
ment z which was ſufficient, together 
with his own good conſcience, to ac- 
quire to him the Right of Preſcrip- 


tion . 


* Thr s Are the third rich of the 
third Seftion. _ —＋ 


of this Article, and that of the foregoing Article ; 
that in this the vice of the Teſtament ceaſed by the ap- 
probation of the Heir, and that the Will of the Teftator 


| Might be executed notwithſlanding the want of the 


formalities in the Teftament , but in the caſe of the fore- 
going Article, the vice of the Title was the mcapaci 
the perſon who had alienated, contrary to the pro- 
bibition of the Law, the Goods of a Minor. V. I. 25. 
S. 6. ff. de hæred. pet. 
XV. 


15. 44 The Preſcription is interrupted, and 
mand made ceaſes to run 5 making a 3 in 
1 


I a Court of Ju 


interrupt: 


ce againſt the Poſſeſ- 
ſor. For in order to preſcribe, it 


is neceſſary that the Poſſeſſion have 


been peaccable, and with a good con- 


ſcience : and the Demand in A Court of 


Juſtice makes the P { | 

longer peaceable, aud makes the poſſeſ- 
for to hold it after wards with a: bad 
conſcience, when he knows of the o- 
ther's right *. Sw 


Nec bona fide poſſeſſionem adeptis, "> 
temporis præſcriptio, poſt moram litis conteſtate 
completa, proficit. Cum poſt motam contrayer- 
ſiam, in præteritum æſtimetur. J. 10. C. de preſer, 
lang. temp. | 

Ita demum ( poſſeſſio eſt ) legitima, cum omni- 
um adverſariorum filentio & taciturnitate firma- 
tur. Interpellatione vero controverſid progreſsa, 
non poſſe eum intelligi poſſeſſorem, qui licet poſ- 
ſeſſionem corpore teneat, tamen ex inter poſita 
conteſtatione, & causã in judicium deductà, ſuper 
jure poſſeſſionis vacillet, ac dubitet. J. 10. C. de 
acq. & ret. poſſ. | 


What is ſaid in this Article is to be underflood of 


4 Demand that is reduced into a Libel, which explains 
what is demanded. As to which it is neceſſary to re- 
mark, that whereas in the Roman Law he who ſum- 


moned his adverſary, was bound only to explain in the 


preſence of the Fudge what it was that he demanded ; 
and that even Juſtinian had decreed, that a general 


Summons to appear before the Fudge, without mention- 


ing any one of the things which the Plamtiff might de- 
—_ 2 be deemed ſufficient for all his Claims, 
and ſhould interrupt the Preſcription, l. ult. C. de ann. 
excep. By the Ordinance all Demands ought to be 


4 y of Libel, and the Citations are null if the Cauſe 
- of 4. 


on is not therein explained. See the Ordinance 
of 1667, tit. 2, art. 1. See the Remark on the 
fifth Article of the firſt Section of Intereſt. 
Vo I. I. ; 


Of Ndss EST 0D ant PRE 


Mriox. Tit. 7. Sect. 5. 

If one and the ſame Right, whether 
4 — that of Property, or any other, 
ongs in common to 'y 
the Action entred by any 007 F how 
will interrupt the Prefcnption for them 
all. For it is the whole Right ** 


which belongs to him v. 


7 Chm quidam rei ſtipulandi certos habebant 
reos promittendi, vel unus forte creditor duos vel 
plures debitores habebat, vel è contrario multi cre- 
ditores unum debitorem nobis pietate ſu 


demanded, and every one preſerves 
this demand hn as ot the Right | 


497 


16. 4 4 
mand made 
by one = 4 


rente videtur eſſe humanum, ſemel in uno codem- 


que contractu, qualicumque interruptione vel 
nitione adhibita, omnes fimul compelli ad tank. 
vendum debitum : five plures ſint rei, five unus: 
ſive plures ſint creditores, five non ampliùs quam 
unus. Sancimuſque in omnibus caſibus quos noſ- 
ter ſermo complexus eſt, aliorum devotionem, vel 


agnitionem, vel ex libello admonitionem, aliis de- 


bitoribus præjudicare, & aliis prodeſſe creditoribus. 
Sit itaque generalis devotio, & nemini liceat alie- 
nam indevotionem ſequi. Cùm ex una ſtirpe, uno- 
ue fonte unus effluxit contractus: vel debiti cau- 
ia ex cadem actione apparuit. J. alt. C. de duobns 
ren. See the following Article, and the remark 
which is there made; the ninth Article of the firſt 
Section of Solidity, &. and the fifth Article of 
ſecond Section of the fame Title. 


Y XVII. 
If ſeveral perſons hap 


pen to be bound 17. 4 4. 


for one and the ſame debt, or to pol- mand made 


Action entred againſt any one of them pw 
by the Creditor of the ſaid debt, or by 


ſols Houſes or Lands in common, the * 8 


mam 
ors. 


the Proprietor of the ſaid Houſes or 


Lands, will interrupt the Preſcription 


with regard to them all; for the 


demand was made for the whole 


Right“. 


* See the Text cited on the preceding Article. 

It us to be obſerved upon this and the foregoing Ar- 
ticle, that it is no matter although there b no Soli- 
dity either among the Debtors of one and the ſame Sum 

Money, or among the poſſeſſors of the ſame Houſes 


and Lands, or among the Creditors or Proprietors, and 


that it is ſufficient to interrupt the Preſcription with re- 
ſpect to them all by a Demand made by any one, or 
againſt ary one of them, that it be one and the ſame 
Thing, or one and the ſame Right which is common to 
them, Thus, for example, if the Creditor to an Inhe- 
ritance demands his whole debt from one of many Heirs 
of his Debtor, he will interrupt the Preſcription with 
regard to them all, although each of them be indebted 
onl ſo his portion, For this Creditor may be ignorant 
of number and Right of the Heirs; and although 

e ſhould know it, yet he may demand the whole debt 


from any one of them, Thus, when one of the Heirs 


or Executors of a Creditor demands from the Debtor of 


the deceaſed what he owed him, he interrupts the Pre- 


Si ſcription 
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Of the CONSEQUENCES which. aminl, of 


diminiſh ENGAGEM ENT S. 


E mak not confine to 
the matters which 
ſhall be treated of in 
this Book, all the 
manners of annul- 
ling or diminiſhing 

ements; for 

Proofs an Oath, Engagements have 

this effect, and we muſt alſo reckon 

them in this number. But it was not 
here that we propoſed to treat of them, 
and their proper place was in the fore- 
ing Book, for the reaſon that has 
en remarked in the Plan of the Mat- 
ters; that Proofs, an Oath, and Pre- 


{cri tions having theſe two oppoſite ef 
Volt. I. 


* > a 
; — 


et; boch to Fortiff/ Bagagements, and 


to annul or diminiſf them); it was na- 


rural, chat ſecing they were to be treat- 


ed of only in one 75 they ſhould be 

_— e in the ſt place 3325 it 
ou neceſſary to explain the Rules 

thereof. Thus He BY cone 

Rules of Proots, of an Oath, 5 

Preſcriptions, as a matter com 

to the third Book, and to this. 


Ste the —— EP — 
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3 4 


There are thite wal of annulling of 2 2 


diminihing an Engagement. The firſt 


is, by executing and performing it; 
STT 1 cher 


3 


- A 


— 


n 


F 


+ = aa_ 
5 bend o 


7 


— 
a 


— 
1 3 * 
* 4 
* 


G 
7 * 
8 
935 
1 


— 


1 e 


5 
2= 


_—_ A 8 9 9 * eee 3 2 T5 N N 5 2 
Bec > . * 6 (Ys 9 a n het ©, - DCE . 2 . 
* P = U — ” A = 4 4 r * 2 AY > 1 2 5 2 5 wy 
ws * © 5 5 Lo 2 7-25" Pr — 87 DG wh * b ates to * . rr > abs. 5. ag. ANG <A 25 of NAAR. 
y * 3 8 2 * 2 7 wa 1 - * 24 _ TEL Ly 4 8 
de { "oe CITI * 4 o dat... Sm wo wr apt ANY, CET ARSE — - hy 1 . 
. N n : 2 =: 4 NT 8 1 p 8 7 
by - — jm” IP 2 IS —_ y . * 1 8 e 8 n — 8 3 — : 33 
* oY — 73. 4 — Gs x 4 , E 5 — 3 = 8 — * 2 2 * 
* 88 8 X as * N nate? SO - \ on. oy Wy... 4 : PS + 9 CCC Fa 1 6 us 


LAW. e B oo IV. 


in the whole, as he does who have been formed by or with- 
wy rl put of th bx ipon out Covenant; fo the matters of this 
a 
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„„ 3-74: 5-4 , . 


ho 2 * * mn 7 * 
* 8 
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E 


though we underſtand com- 
monly by the word Payment, 
2 e Ly that manner in which 
n are indebted in Sums of Mo- 
CET themſelves of their Obliga- 


gl 


ve name of Pa 


legations, wh Hot ts * 
. XA 

third ſort. 
Ceſſion of 


def egg fr es 


8 But ſeeing 


peculiar characters enen Wo a 


is a 

three: ; 

the Deb and if i it — 
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Pawns ſhould 395 worth. more . the 

debt. For the perſonal [vs igation, to 
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ry, ſubſiſts ſtill for what remains of the 
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might ruh into ſeveral Pay ments from 


one Creditor to auc Bur 1 5- 


there appear in ſuch eaſes - one ſingle 
Payment, yet there are in 8 many 
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12, Two 


Obligations 
one and 
7 5 
one ſingle 
Payment. 


O ParuENTs. Tit. 1. Sect. t. 303 


Payments made as there are debts paid. 
For it is the ſame thing, as if every one 


of thoſe hQ are paid, and who pay to 


others by this one Payment, did receive 
from the hands of his or that 
which is due to him, and deliver it in- 


q the hands of his Creditor. And theſe | 
Payments which arc eclipſed in outward 


appearance, are true in effect 4. 


* Cam meo id quod mihi debes folvis 
W. > opp yeni 


te à debitore tuo, deinde a te ad mulierem perve- 
niret. Nam. celeritare. conju inter ſe 


 aftionum, unam actionem occultari. I. 3. f. 12. f- 


de don, ins. wir. Sr. 


XII. 


It may alſo happen that one and the 
ſame Payment acquits at one inſtant two 
Obligations of one and the ſame perſon 
if a Teſtator who is Creditor to a Minor 
who might * F from his 
Obligation, leaves him a cy upon 
Nh Te lon: that he ſhall pay the 
debt to his Executor. For in this caſe, 
the Payment which the ſaid Legatee 


ſhall make will acquit his debt, and will 


ſatisfy the condition impoſed for the Le- 
gacy r. ö 2 Ss 


In numerationibus aliquando evenit, ut una nu- 
meratione duæ obligationes tollantur uno momen- 
to: veluti ſi quis pignus pro debito vendiderit cre- 
ditori. Evenit enim ut ex vendito tollatur obli- 
gatio debiti. Item fi pupillo qui ſine tutoris auc- 
toritate mutuam pecuniam accepit, legatum à cre- 
ditore fuerit, ſub ea conditione, ſi eam pecuniam nu- 
meravit, in duas cauſas videri eum numeriſſe : & in 
debitum ſuum, ut Falcidiam hæredi imputetur, & 


conditionis gratia, ut legatum conſequatur. 1. 44. 


F. de ſolue, 
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Seeing a Debtor may owe to one and 


general the ſame Creditor different debts for di- 
or particu- 


lar Acquit- verſe cauſes, and ſceing he may either 


tances. 


pay only ſome of them, or pay them all; 
one may comprehend in one and the 
ſame Acquittance either all the pay- 
ments, if all the debts are paid, or a 
part of them. And the effect of ſuch 
an Acquittance is, to annul either the 


debts only which are ſpecified therein, 
or all that is due, if the Acquittance is 


general, and conceived in terms which 
comprehend the whole ſ. | 


f Pluribus ſtipulationibus factis, fi promiſſor ita 
accepto rogiſſet quod ego tibi promiſi, habeſne ac- 
ceptum ? ſi quidem apparet quid actum eſt, id ſo- 
lum per eee ſublatum eſt: fi non appa- 
„AR ipulationes ſolutæ ſunt. I. 6. ff. de ac- 
ceprit. ae 
Et uno & pluribus contractibus, vel certis, vel 
incertis; vel quibuſdam exceptis cæteris, & omni - 


to the ſame Creditor: as for example, 


As he who pretends to be a Creditor 4. 1 
ht to eſtabliſh his Right; ſo he who w allee- 
acknowledges the debt, and alledges 1 

that he has paid it, ought to make proof 7 


. to #. 
of itt. 285 
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| t Solutionem aſſeveranti probationis is onus incum- 
bit. J. alt. C. de fol, 


The Pa for. three ſubſequent . . 
ou of the Arrears of Quit-Rents, ment of che 
ents, and other Annual Duties, has this _ for 
effect, that he who proves the Payment lf * 
for three years laſt paſt, is diſch 5 tho 
from the preceding years, although he of 
ſhould produce no Acquitrance for them. % former 

Unleſs ir ſhould be made appear by“““ 
proofs that the Arrears of former 
ears are ſtill due, as if there were a 
romiſe to pay them, or a Reſervation 
of them in the latter Acquittances. For 
it is juſt to preſume, that the Creditor 
would not have taken the three laſt 
Payments without receiving either ſome 
Acknowled t of the old Arrears re- 
maining ſtill due, or reſerving them. 
And this Preſumption has its even 
with regard to the Rents of the Crown 
2 thoſe who are intruſted with 
these 8 


a r=" by de provincialibus, & collatoribus, 
decurſo poſthac quantolibet annorum numero, cum 
probatio aliqua ab eo tributariz ſolutionis expoſci- 
tur, fi trium cohærentium ſibi annorum apochas ſe- 
curitateſque protulerit, ſuperiorum temporum apo- 
chas non tur oſtendere. Neque de pfiterito 
ad illationem functionis tributariæ coErceatur. Niſi 
forts aut curialis, aut quicunque apparitor, vel op- 
tio, vel actuarius, vel quilibet oublic © debiti exactor 
ſive compul ſor, poſſeſſorum vel collatorum habue- 
rit cautionem: aut id quod repoſcit, deberi ſibi 
manifeſta geſtorum aſſertione patefecerit. J. 3. C. 
de apoch. public. Ge” 6 

But if it were a new Farmer who had farmed ſome 
part of the King's Revenue, \and had recerved the three 
firſt years of his Farm, his Acquiitances ought to be of 
no prejudice to his Predeceſſor who had the Farm before 
him, as to the years which ſhould remain due to him. 
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The Creditor having a right to de- 16. 7 
mand the entire payment of his whole e 
debt, is not obliged to divide it, and to , 5 
receive ſuch part of it as the Debtor is ki, eay- 
willing to acquit x. But if the Debtor me. 
had any ground to conteſt a part of the 
debt, and ſhould offer to pay the re- 
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7. 1 ihe 2 ſucceeds to h Sara, 
8. Con 


or the Surety to the Creditor. 
t of the delt, in caſe tbe 


reditor refuſes his payment. 
9. One cannot pay one thing for another. 
10. 4 Work which ought to be made 5 
be band of a certain Workman. 
1. The Ce on of Goods makes a payment. 
iſ. 6 another thing than what was 
one gives 1 a Sum 

8 anot hits 8 4. 2 
13. If a part of the Land given in pay- 
ment, is evitted from the Creditor. 
ye one made in à Species of Money 
that is juſt going 70 to * cried 4 


ll 
1. Dive HE moſt natural way of paying a 
ananners of = 


| debt, i is to the fame thing in 
en., kind which one owes, as Money for 
Money, Corn for Corn. But in what 
other manner ſoever it happen that the 
Creditor be fatisfied, or ought to be ſa- 
tisfied, we conſider as 4 Payment ev 

thing that is inſtead of it, and whic 
extinguiſhes the debt. Thus, for ex- 
ample, a Compenſation acquits on both 
ſides that which is compenſated, asſhall 


be explained in the * Title. 
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his place his Debtor, who obliges bim- - i 
ſelf to the Creditor for the ſame thing, 


andi in ſuch. a manner that t 1 Sele 


an e to a 


of his Bond, or gives A "Ciſcharge : of i ic eee, 
ation is 4 1 


1 which, will annul the debt, al- Th 
thou ah i it ould happen chat the Credi- 2 — 


tor „5 4 "hy 


hat pro Gone: 1 ah 
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11 - Creditor and Debtor agree _ Novation 
innovate the debt , that is ſtead « « 7 


igation the Bcbrer obli- wet 
ges himſelf by another of another na- 
ture, 22 1 
Sale, or the Rent of a Houſe | 
Bond for it as for borrowed N hey, 
2 Creditor making no reſervation of 

e firſt debt; the ſecond Obligation 
will be inſtead of a Payment of the 


firſt, which by this Novation will an 
acquitted and annulled d. 


| 4 Novatio eſt prioris debiti, in aliam obligatio- 
vel civilem vel naturalem, transfuſio atque 
Ge Hoc eſt, cùm ex præcedenti cauſa ita 


nova conſtituatur, ut prior perimatur. I. 1. F. 4. 
novat, See the Title of Novations. See the ſixth 
Article of K the Giſt nn Na 


V. 


The Debtor to whoſe Oath the 4cbt 5. De Oath 
has been referred, and who has fworn sf 5 
either that he owed nothing, or that 


he has paid the debt, is s quirin the fame w_ 


bt ts re- 
manner as if he had actually paid 2 


_ if without making Oath he is 'Uiſ>or 4 Sen- 


wm by a Decree, or Sentence from e, #7 
whic 


there lies no Appeal, the Sen- df 
tence or Decree will be inſtead of _— 
Acquittancef, C 


, Jusjorandum loco ſolutionis cedit. 1. 27. F. de 


jurejur. Eft acceptilationi fimile. l. 40. ta. See 


the tenth and eleventh Articles of the fxth'Seftion 
of Proofs. 
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VI. 
6. if the If the 
___ iſh without the fault of the Debtor, 
E de debt is acquitted. Thus, for exam- 
Ae ple, if the thing ſold periſhes in the 
acquitted, Leg of the Seller who was not in fault 
that it was not delivered, he is free 
from his Obligation 8. But this Rule is 
not to be underſtood of thoſe kinds of 
things which op Poa are paid back 
in Kind and not in Specie, ſuch as Mo- 
ney, Corn, Wine, and other things of 
the like nature. For thoſe who borrow 
Things of this kind, are not bound to 
reſtore the ſame individual Thing which 
they have borrowed, but they are in- 
debted for as much of the ſame Kind b. 
£ Naturaliter (reſolvitur obligatio) cùm res in ſti- 
i deducta, ſine culpa promiſſoris, in re- 

s humanis eſſe defiit. I. 107. F de l. 
Si Stichus certo die dari promiſſus ante diem 
moriatur, non tenetur promiſſor. /. 33. F. de vers. 


obl. J. 23. cad. I. x. F. de reb. cred. See the ſecond 
8 of the ſeventh Section of the Contract of 


der the fourth Article of the firſt Section of the Loan 


If the Debtor owed one of two Things, and one of 
the two happens to periſh, he will continue Debtor of that 
which remains, Concerning which, Sec the ſeventh 
Article of the ſeventh Section of the Contract of 
Sale. J. l. 95. F. de ſolut. 


VII. 


7. If te Tf the Creditor ſucceeds as Heir to 
2 „ him who was Surety for his Debtor, or 


the Surety, the Surety ſucceed to the Creditor, the 


or the Sure- Obligation of the Surety is annulled 


ry to the but the Debtor nevertheleſs remains ſtill 
Credo. obliged. For the Surety's Obligation, 
which is extinguiſhed by this ae 
was only acceſſory to the principal Ob- 
ligation i. 
Debtors, or more Creditors for one and 
the ſame Sum, and if one of the Debtors 
ſhould ſucceed to one of the Creditors, 
or one of the Creditors to one of the 
Debtors; the confuſion which would 
be made in the perſon of the ſaid Heir 
being limited to one portion of the 
debt, would make no manner of change 
with reſpect to the others. | 


Inter creditorem & adpromiſſores confuſione 
facta, reus non liberatur. I. 42. F. de ſolur. See the 
eighth and ninth Articles of the fifth Section of Cau- 


tions or Sureties. | 
3 355 
Cc When a Debtor. offering to all 
2 a pu — 3 he 


debt, in caſe he OWes, and in the 


the Creditor OUght to Pay it, the Creditor refuſes to 
d * 


27K OL. 


thing that was due chances to 


foe. A 


And if there were more 


505 
receive it, it is lawful for the Debtor tor l 
conſign the Money: And if the con- N 

ſignment is made ing to form, it 

will be held as a payment of the debt, 

and will put a ſtop to the Rent, or In- 

_ if it is a that bears Inte- 


' Obligatione totius debitæ pecuniz ſolemniter 
facta, liberationem conti nn eſt. Sed 
ita demùm oblatio debiti liberationem parit, fi eo 
loco quo debetur ſolutio fuerit celebrata. J. 9. C. de 

cceptam mutuò ſortem cum uſuris licitis 
creditoribus poſt conteſtationem offeras, ac fi non 
ſuſcipiant, conſignatam in publico depone, ut cur- 
ſus legitimarum uſurarum inhibeatur. In hoc au- 
tem caſu publicum intelligi oportet, vel ſacratiſſi- 
mas zdes, vel ubi competens judex ſuper ca re adi- 
tus i eas diſpoſuerit. Quo ſubſecuto, etiam * 
periculo debitor liberabitur, & jus pignorum tolle - 
tur. I. 19. C. de uſur. 

Seeing the Debtor is not permitted to conſign the debr, 
unleſs it appear that the Creditor h1as refuſed to receive 
payment of it, and ſeeing it may _ the Credi- 
tor m ſome juſt cauſe to r 12 the Debtor 


cannot ſafely conſign the debt, wnleſt he does it by Order 


of the 


IX. 


Payments ought to be made of that 9. One n 


which is due, and the debtor cannot, , pay 9 
againſt the will of his Creditor, . pay him — 
another thing than what he owes, al- e 
though the value of what he ſhould. 


offer to give were 7 15 or even ſhould 
exceed the value of the thing due. Thus 
he who owes Money, cannot give in 


i may Lands or Houſes, or Debts, un- 
$ the Creditor conſent to it . 

Aliud pro alio invito creditori ſolvi non po- 
teſt. I. 2. f. 1. In f. F. de yeb. cred, Eum à quo mu- 
tuam ſumpſiſti pecuniam, in ſolutum nolentem ſuſ- 
cipere nomen debitoris tui, compelli juris ratio non 
permittit, J. 16. C. de ſob. | 

Manifeſti juris eſt, tam alio pro debitore ſolven- 
te, quàm rebus pro numerata pecunia, conſentien - 
te creditore, datis, tolli paratam obligationem. J. 1 7. 
C. eod. | 

By the third chapter of the fourth Novel, the Empe- 
ror Juſtinian ordained, that Debtors who owed Sums of 
Money, and had only Lands or Houſes for which 
Je”; find no Purchaſers, ſhould be admitted to give m 
payment Houſes or Lands at a reaſonable valuation, with 
the Warranty which they were able to give, leaving to 
their Creditors the moſt valuable Houſes and Lands which 
they had. This Law was fornded on a Motive of Hu- 

ty towards the Debtors, and even on ths Intereſt 
of the Creditors themſelves, who could not hinder ther 
Debtors, when reduced to the laſt neceſſity, from being 
admitred to ſurrender their Lands and Houſes for the pay- 
ment of their Creditors. But the difficulties and incon- 
veniencie that attended the execution of this Law brought 
it ſoon into diſuſe: and it were to be wiſhed that pro- 
viſion were made in this matter, as well as againſt the 
many abuſes committed in the Seizure and Sale of tha 
Eftazes of Debtors, 


X. 

Seeing Undertakers and Artiſans are 10. 4 . 
Debtors for the Works which they un- a jo 
dertake to make, and that there are? * 


Ute he hand 
Works of ſuch a nature, that it is 1 


5 a certain 
Tt importance Workman, 
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„ See the u . 


0 - XI. 
. The The Debtors who are allowed to ſur- 


27 render their Goods for the (aizfaftion of 
their Creditors, yment anot 
Ee in thing than el eb owe. And this is 
likewiſe another manner of Payment, 
17 77 which ſhall be IN to in its proper 
4. Place. 
e the Title f the C of Goods. 


12, fe 1 1 Creditor of a "Sim of Money 
— ny conſent 3 in 
Lands, or other thi 
— —. ano- be a Sale, of which the 1 is due 
ther ng would make the Price, Thus the Debt- 
— would remain Guarantec Sink all 
and he would be dilchar 
from the debt, only on condition o 
warrapting the poſſeſſion of the Thin 
to the Creditor, and the Payment wou 


be alto if the Cre- 


gether without 


ditor ſhould be evicted of the Eſtate which 


he had received in payment v, unleſs it 
had been otherwiſe agreed between the 
parties. And as the diminutions which 


might ha to the Thing ven — 
payment would fall upon — 


all that might render the Thing better 
or more valuable 4. 

Sd qu alia volenti ſolverit, 
evicta S rang roy * 8 


2 V. I. 24. T en. act 


cundum plciroma i Eranby r 
fitearis: ejus induſtriam. v 5 — meliorema ti- 


di, non ipſi prodeſſe, contrarium non paſtulaturus, 
6 minor diſtrxiſſet, you jul peris. f 24: C. 4. 


XIII. 


If in the caſe of the preceding 
— * Article, the Creditor having taken 
em, Lands in payment 
* evicted were evicted from 

{he 2 the Debtor to take 


- 13 


W 


43 


ikewiſe he would — the profit "of 


Te pies aber 446. 


A208 — 


r it might ſo happen that 1 of | 


| the Eviction of that part, the reſt of the 
Land might be a burden to him, and 
CONTIN, ons 
that * might have it whole and c 


Fe. 
XIV. 


Money ought ro be 14. 4 Pay- 
which are neither cried mea made: 


rg of 


> ode nor ſuſp f. Bur if theCre- 7 > amy 
ditor havi ped to reveive his pay- 1. « 1 
ment, the Maney ſhould” chance to be gong . 


cried down, before the Debtor had ac- id «ox» 


ee a Tender of the — © to 
hi — the kay which woul 


ng down the Species 
18 the hands of the 
Debtor, uf, Eat upon the Debror. 
For he was ſtill Maſter of them 2 


they were in his hands 


Non eſſe cogendum — in aliam W 
mam 8 acci 21 ca te damnum aliquod 
paſfurus 99. 

* Creditor oblatam d debitore iam, ut alia 
dic diſtulit ; mox pecunia qua illa reſ- 
8 urebetur, quak rok, . juſſu reite ſublata 

item 8 K it idoneis no- 
minibus n 98 eſt. l Tan. - 
tum eſt cujus detrimentum efſet? 


dum ea quæ tur, r DEC tu 
toris detrimentum eſſe. I. 102, od. 


SE C T. I. 
Who may make a Payment, or re- 


ci ue it. 


The CONTENTS. 


'A Perſons who ave jointly l 
ſame debt, and Sureties, May pay 
for the Debtor. 

2. Any perſon may pay for anther. 

7 fie Debtor who with the Money of 
another perſon pays their common + 
Crediter his own debt. 

4 The Attorney of 6 perſan may make a 
Payment, receive it. 

1. Payment to him who has not powey to 

ve an Acquittance.. 

6. Yate and Curators may moke and re- 
ceive Payments. 

7. Payment to one of more Creditors, each 
of whom has a bt to receive the 


1 8. Oue of — Heirs can receive only his 


own portion. 
1 9. Paymen: 


+ quits their debt . 


invitique meliorem conditionem facere. 


* 


gation to the Creditor. But the ſaid 
FI remain obliged to him who ac- 


7 


6 proba 

rector provinciæ juyare te adyer - 
Sus eum cum quo communiter mutuam pecuniam 
accepiſti non cunctabitur. l. 2. C. 4 ru. 


5 


* 


perſon who is intereſted with the Del 
or, but allo hy other who hay, 
no concern in the debt. And he for 
whom another has paid is acquitted, 
whether he knows, or is ignorant of 
the Payment, and even altho he thould 
not agree to it. For the Creditor may 
receive that which is due to him: and 
he who pays for another, may do that 
favour, either to the Creditor, or to 
the Debtor, or may have other juſt 
cauſes for doing it bb. 


» Salyendo quiſque pro alio, licet invito & i 
rante, liberat —— . — F. « neg. gef. wu 

Repetitio nulla eſt . eo qui ſuum recepit: ta- 
metſi ab alio quam vero debitore ſolutum eſt, I. 44. 
F. — coud. 5 8 

utione pro nobis, & inviti & ignorantes libe- 

rari pots l.az. F. de lr. | 
_ Solvere pro ignorante & invito cuique licet : chm 
fit jure civili conſtjtutum, licere etiam ignorantis 


ben 7 Fees bed * 
it be permitted that one pa 

another, NN 
are 405 due, and of perſons who acquit them with an 
honeft and fair intention. Far it is not allowed, that 
one under pretext of paying far another, ſhould make 
payment of a debt which the 2272 
not owe. And it is flill 40% able to pay in order 
to purchaſe litigious Rights, and to wex t 
pretended to be the Debtors 


ſtaſius prohibited this Commerce by a Law, which is the 


22 Cod. de mand. And ſeeing litigious Rights are 


never aſſigned over to others excepe for leſſer Sums than 
Vor. I. 


Y 


M PAYMENTS. Tit. 1. Sect. 


ayment may be made 4 Oy be 


+ 
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7 
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are obſerved, an 
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III. 


If a Debtor having given his Maney 3. o. 
to another perſon to pay the ſame b mn, 
t 


bim to his Creditor, the ſaid third 


. with the 


fon bing indebted to the ſame Creditor, 2g, , 

gives him that Money in payment of jo. pay: 

what he himſelf owes him ; this 2 ther com- 
© 


- #4 


ment would ſeem to be uſeleſs both 


Vn Credi- 


debt. 


the one and the WE of theſe Debtors. 7 n 


For he who carried the Money had no 
wer to imploy it in the diſcharge of 

is own debt: and he who gave it is 
not. diſcharged by a Payment that was 
not made for his account. Thus, whilſt 
things remained entire, and the effect of 
the ſaid Fraud could be repaired, the 
Payment would * and placed 
tt 2 to 


2 ae had g 


the Money. But if the Credicor 


99 05.8 
carried the M delivered him 
N j had diſpoſed ed of the 

e 
ta Wb Þ ye the Money, except his 
Action DET the perſon who had un- 
9 


. contrary, in the ſane caſe 
the itor 4 had delivered up the 


Bond, had till the Money in his hands, 
he could not keep it, 


thing that were be which he would 
GD 
e.w ven 
could not obli whe Oreditor to reſtore 
it, unleſs he procured the Bond to be 
gi ven back to the Creditor, which he 
livered up to the bearer of the Mo- 


| that all thi hr be in the 
| 8 were in 


* in 


— 
Ty 


before the Payment. For otherwiſe he 
who ſent N by another, ought 
to impute to * this 

of his im 


choice of the perſon. 
And there would remain nothing to 
him but his Action againſt che perſon 
whom he had intruſted with the Mo- 


ney.” But the bearer of the Money ſelu. 


would be anſwerable.to both the other 


for Coſts. and and be 
ble to the other Penaltics r his 
| —_ dealing might deſerve 


— ater a4 als pie dedi ut eam * 
ditori meo ſalveret: ſi ſuo nomine dederit, neu- 
trum liberari: me, quia non meo nomine data ſit: 
illum. — dederit. Ceterum mandati 
eum teneri. Sed {i creditor eos nummos ſine doſo 
malo ſiſſet, is qui ſuo nomine eos ſolviſſet, 
liberatur. Ne ſi aliter obſervaretur, creditor in 
lucro verſaretur. J. 17. 
5. 2. V. F. 6. & F. «ls. Inft, de oöl. que ex del. 
— Irn 


is no more 


in being, "the perſon EET a edn 
tred ; whence it follows, that it would bs 
if the Monie: were flill extant in the hands 


of 
of the For in this caſe the Owner vue 
claim them as a Thing flolen; t Laws reckoning 


the number of Thefts 2 of ſuch a as this 
| the bearer 0 Fe and giving to t te 
the Thing ſtolen, the Right of challenging it, in whoſe 


hand: ſorver it is. V. d. F.6. & F.ult. Inſt. de obl, 
que ex del. I. 54. f. de furt. d.] . 


IV. 


4. n. Thoſe who are appointed 3 or 
corney of 4 Attorneys for others, may equally make 
Hater 2 Tens for Debtors, and receive them 
tor Creditors, if oy have a ſpecial 

— it. ©.” Power, or Letter Attorney im- 
oy them ſo to do; or * they 

ave a Letter of Attorney, by 


LL AW, en Bod IV. 


which they are lntruſted with the Ad- 
miniſtration of all the Affairs of any 

on: for their Act and Deed is the 
as that of the perſons who have 
n _ 


.of him EIS 


no more chan a 


F. de folur. v. L. 94. 4. I. 


l 
© | 8 


* 


| 11 a Debtor pays. th 

Se 
to Who was not t 

M not acquit him. But if 2 

the Creditor who had given order to A tance. 


3 ** _ 79 


on to receive the for hi 
e the ſaid Order, and the Debt: 


or n ignorant of ry N 
ays the 71 che ſaid * 
Pan t will be and * Bebtor 


wil N Aharged z as on the 
contrary, ayment would not avail 


the tor, if he had made it after he 
knew of the revocation®. a 


+. Procurateri qui 6 wird tie wut e 
ſolvendo, nemo liberabitur. 41. 4+ F. <& 


Si quis offerenti ke negotin alienis bona fide ſol- 
verit, quando liberetur? & ait Julianus, cùm do- 
minus ratum habuerit, tunc liberari. J. 58. c. 

" Sed, & ſi quis mandaverit ut Titio ſolvam, 
deinde vetuerit eum accipere, fi ignorans prohibi- 
tum eum accipere ſolvam liberabor: ſed ſi ſciero, 
non liberabor. 7, 12.5, 2. evd. I. 34. f. 3. 44 


VI. | 
Toto and Curators may make and 6. Twors 
receive Payments for perſons who are aud Cura- 


under their charges. ors ava 


make and 
1 Tutori rectè folvitur, / 14. $.1. F. de folut. receive Pay- 
Curatori quoque furioſi rectè ſolvitur; 3 Item cura- Ne. 
tori ſibi non ſufficientis vel per ætatem vel per ali- 
am juſtam 7 ſed & pupilli curatori rectè 


ſolvi conſtat. . 7. See the fourth Arti- 
cle of the 3 ion of Tutors. 
VII. 


If a thing is due to two or more Cre- 7. Payment 
of ditors ſolidly, that is, in ſuch a manner ove of 
that every one of them have full and we 0 
wok Right to receive the Whole, the 

ayment that is made to one of them; J. a right 


will diſcharge the Debtor from all the 70 receive 
others: | the Wink. 


Ex pluribus reis ſtipulandi, ſi unus acceptum 
fecerit, liberatio contingit in ſolidum. /. 13. $ «lr. 


F. de acceptil. See the ſecond Section of *f Squdity 
among tWo, c. 


VIII 


If chere be no Solidity among ſeveral g. on of 
Creditors for one and the ſame Thing, mary Heirs 
| that recerve 


his 
of 


n Pay MENTS. Tit. I. Sect. 4. 


chat is, if each of them has not a right 


to receive the whole thing, but on 
portion of it, ſuch as Co- heits, none 
t can receive the Whole for the 
others, unleſs they all conſent to it. 

i This is # cnc of the preceding Article. Sec 
the * — of the firſt Section 


of a Depoſitum. F. I. 81. F. 1. F. de ſolu. 


IX. 


1 perſons otufel of Crimes which are 
ble to be puniſhed 


with Confiſcation 


2 . f Goods, may before their Condemna- 


Crane. 


7 


tion receive What is due to them, and 


pay what they owe. For otherwiſe in- 
nocent perſons who chance to be ac- 
cuſed, would be unjuſtly deprived of 
the uſe of their Goods l. But this li- 
berty of receiving and making Pay- 
ments, ought to be underſtood in ſuch 
a manner, as that there be no fraud to 
elude the Confiſcation of Goods, and 
that the perſon who is accuſed give no 
Acquittance without receiving real 


Payment, and that he do not pay but 
what he lawfully owes w. 


Reo criminis to, interim nihil prohibet 


rectè pecuniam a debitoribus ſolvi, alioquin plerique 


innocentium neceſſario ſumptu egebunt: ſed nec 


illud prohibitum videtur, ne à reo creditori folya- 


tur. J. 41. & 42. F. de ſole. 
7 l. rg, f. de donat. 


VVK 
Of the imputation of Payments. 


The CONTENTS. 


1. The Debtor of ſeveral debts acquits 
whichſoever of them he pleaſes. 
2. Payments are applied to the debis at 
the choice of the Debtor, and in 
his favour. 5 
3. The payment is applied to the debt 
which it is moſt advantageous for 
the Debtor to acquit. Fi 
4. The Overplus of a Payment, after the 
diſcharge of one debt, is to be ap- 
plied to the others. © 


5. 4 Payment is firſt applied to the diſ- 


charge of the Intereſt. 
6. And that even altho the Acquittance 
ſhould mention both Principal and 
Intereſt. 


7. How the price of what is pawned or 


J. 


F. a Debtor who owes to a Creditor 1. The 
Debtor of 
ſeveral 
debts, Ac 
: q, whict»- 
Creditor cannot refuſe to receive pay- /o-vo of 


them be 


Pleaſe 


different debts, hath a mind to pay 
one of them, he is at liberty to acquit 
whichſoever of them he pleaſes, and the 


ment of it For there is not any one 
AG. ans 15 Debtor may not ac- 

uit, alt e pay nothing of all 
the other a provided * uit m- 


509 


meh the debt which he offers to 


BY 
* quis debitor ex pluribus caufis unum 


debitum ſolvit, eſt in arbitrio ſolventis dicere quod 


E debitum voluerit ſolutum: & quod dixerit, 
erit ſolutum. Poſſumus cnim certam legem 
dicere ei quod ſolvimus. !. 1. F. de ſalut. 

» See the ſixth Article of the jurfl Section. 


II. 


ment to him, without declari 


he fm him a Sum of Money 
nitely in part of payment of what he 
owes him, or that there be a Compen- 
ſation of debts agreed on between the 
Creditor and Debror, or in ſome o- 
ther —_ * . will have al- 
ways the ſame liberty of applying the 
payment to whichloever of hr db he 

as a mind to acquit. But if the Cre- 
ditor were to apply the payment, he 
could apply it only to that debt which 
he himſelf would diſcharge in the firſt. 
Equi in calc he were the Debtor. For 


If in the ſame caſe of a Debtor who a. py 
owes ſeveral debts to one and the ſame mer: we 
Creditor, the ſaid Debtor makes a pa 4 


uity requires that he ſhould act in 


the Affair of his Debtor, as he would 


do in his own. And if, for example, 
in the caſe of two debts one of them 
were controverted, and the other clear, 
the Creditor could not apply the pay- 
ment to the debt which is conteſted by 
the Debtor e. 


: Quoties verò non dicimus id quod ſolutrum 


ſit, in arbitrio eſt accipientis cui potiùs debito ac- 

m ferat: dummodò in id conſtituat ſolutum, 
in quod ipſe, ſi deberet, eſſet ſoluturus, quoque de- 
bito ſe exoneraturus eſſet, ſi deberet, id eſt, in de- 
bitum quod non eſt in controverfia, JI. 1. F. de 
ſolut. | 
Aquiſſimum enim viſum eſt, creditorem ita 
agere rem debitoris, ut ſuam ageret. d. l. 1. In 
duriorem cauſam ſemper videtur (creditor) ſibi de- 
bere accepto ferre: ita enim & in ſuo conſtitueret 
nomine. J. 3. eod. | 


III. 


plicd 70 
e debts at 


at the % of 
ſame time which of the debts he has % Debrer, 


a mind to diſcharge, whether it be that 2 = #4 
indefi- 


e OP. - 


. 
Y 
FL 
; 


7 
Ha 


be applied. 


Creditor, is found to have m 


In all the caſes where a Debtor, ow- 3. The pay- 
mortgaged for ſeveral debts, is to ing ſeveral debts to one 


and the ſame ment is ap- 


payments, 


ade ſeveral led to the 


debt which 
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9 i payments, of which the application has in 
fo te e 
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22 
which lie heavieſt the Debtor 


- which it concerns him mot r Prey 
Thus, -a Payment is applied rather 4: 
TS I 
ce to 1 
to Cofts and or in the 
ment of which his honour might 


—_— than to a debt of which the 
would t he- — 


ſingly r without givi 
Securityz or to the — 
be owes in his own. 
15 e Thus, e x 
or ano is ap» 
led to a debt. far which the Debvar 
has given Pawas and Mortgages, rather 
than to a debt due by a ſimple Bond, 
or Promiſe: rather to a debt of which 
the term is already come, than to one 
that is not yet due: or $0 an old debt, Jun 
fore a new one: and rather to a debt 
| that js clear agg liquids than to one that 
is in diſpute : or co 4 
dabt, Þctare. one — 


Rr fit, in his qu 
| — on mes | 
_ erant, id videtur ſolutum NE Es 
oy Lg way — . — pro alio figlejuſſaris 


fe pom deer: © yrs 10 Brits 


— heLogry Th $1. C 1.4. 


"Qs ex pluribus cayſis debitor pecuniam ſolvit, 
urrhaſqve demanſtratione ceſlante, potior habebitur 
cauſa ejus pecuniæ quz ſub infamia debetur : mox 

ejus ww! pœnatm continet: tertio ſub hypo- 

vel pignore oontracta eſt: poſt hunc ordinem 


a habebitur propria, quam — cauſa, veluti 


3 veteres ideò gefinierunt, quod | 
diligentem debitorem admonitu 
ita 9 ſuum geſturum fuiſſe. $i nthil eorum 
interveniat, vetuſtior oontractus ante ſolvetur, J. 97. 
cod, In debitum quod non eſt in controverſia. 
l. 1. . In his qua præſenti die debentur, con- 
ſtat quoties indiſtinctè quid ſolvitur, in graviorem 
cauſam videri ſolutum. Si autem nulla va- 
ret, id eſt, fi omnia . ſimilia fuerint, ip an- 

uiorem. Gravior vi _ & ſub Gtiſaations 


videtur, quam ca quz pura . 5. end. 


IV. 


4. The o- When a t made to a Creditor 


verplus of a to whom ſeveral debts are due, exceeds 
3 4 apt 2 which it ought to be 2 
diſcharge of Plied, the Overplus ought to be applied 
2. . 20 cho diſcharge of the debt which fol- 


o de ned Jos, according to the * explained 


pure and ſimple 


RAPE 
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ras nummum 
uſuras 


leer pe 
tur. J. 5. a. f. f. ie; 
KEENE. 3 
prout quidque ad * pe N 
wo, ſumma decedat, fed f 
vomine 1 oonſe 
tebat: quod non eſt iniquum. 4058 wh 
* poterit an in vicem in 
t. quz in fideicommiſſis debent! 
exemplum pignorum ſequimur, id quod ex 
bus percipitur, primum in ufuras, mox, fi 2 
ſuperfluum eſt, in ſortem debet imputari. 
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VI. 


If in 5 caſes of the hergoing Ar- 6.41d that 
ticle the Creditgr had given an Acquir- 7" altho 


tance in 3 for Pomcipal and Inte- ele 8 


reſt, the pick ray would not be applied men- 

in an C ortion to the diſcharg 5 
of a part of ee 5 rincipal, and of a art Pas - In- 
of the Intereſt; but in the firſt apart 

all the Intereſt due would be cleared I 

and the Remainder would be applied 


to e of the Principals. 


Apud Maxcellum quæritur, ſi quis ita cavetit 
Abit rn 
rata & ſorti & uſuris decedant, an verò priùs in 


8 uid ſupereſt, in forte. Sed ego non 

cautio r 
— mittat: tunc deinde, ſi quid ſuperfuerit, 
in fortern cedat. Er 


VII. 


When a Debtor ges himſelf to 7. How the 
a Creditor for ſeveral Cauſes at one and?” 9 


the ſame time, gives him Pawns or m— 2 


Mor es which he ENgages for mortgaged 

the ſecurity of all the debts; the Mo- ſeveral 

e of the dcbts, is tobe 
Pawns 214 


ney which is raiſed by the 


1 3 N fr R r ⁰ AA de at re ARS. 3b 9 * SANE) ö L 
l S A 5 = RL 6 4 * r ²˙¼—2TA½ . ĩͤ ⁰ͤwuLñꝛ ˙ Ä ̃ N-NA Ye EW SILLS es 5 7 ; 8 
? , * g 3 n N N 4 = COLES ED) 7 N : 8 * > a 6 5 P C ade EG 2 6 9 5 N 8 
9 I f ͤ•nsn 6 : N ; R n 73Jͥͤ !!!...... ./ ĩð2iv I br 2 gr - A - 
= * ö PFW 9 n . N 0 £46 Wt 55 7 YE! The 5 9 * x N OE TINY Ae i Fee Su EPED ot gls Hg S FT OT EN ID ENS, 1 8 N 725 ” N P 1 * N 
8 a ** 4 n R R R * bs 128 . . e e Ge 1 Wee, J)... BELTS bo TU NE NT AHI Pb ap NN f og 22 2 8 3 , . 6 : : 
% ee ot ee ee oo ne ERIE EE d EO ng CS Ons e . | 
88 N 3 3 „„. ß ĩð . On AA et N cc S 8 
: ¾ ² ² WAA òův;f T17½ꝓꝗ9—)˙.! 


= 
- 
5% 
bo 
* 
. 


3 
3 
<3 
1 
bn 
= 
cM 
Pp 
A + 
£ 
! 


rtion to the diſc 
1 of the debts. But if the debrs 
were contracted at divers times upon the 
Security of the fame Pawns Mort- 
gages, fo as that the Debtor had mort- 


O Cour ENSsATILONRS. Tit. 2, Sect. 1. 
or Mortgages, will be applied in an e- 


of eve 


for the laſt debts what ſhould 
remain of the Pledge, after Payment 


of the firſt ; the Monies ariſing from 


the Pledges would in this caſe be ap- 
plied in the firſt place to the diſcharge 
of the debt of the oldeſt ſtanding". 
And both in the one and the other calc, 


if any Intereſt be due on account of the 


debt which is to be diſcharged by the 


pretium 
_ fi temporibus 


ſuum malit. I. 35. F. de gu. ad. See th 


| The ſubject 


matter 


this Title. 


yment, the ſame will be paid before 
rr 
arte of the Principelt, 


> Cm cadem tempore pignora duobus contrac- 
tibus obligantur, e. corum. pro modo pecu- 
e Ages ee 
ber. Nec in arbitrio ejus electio erit, cum debi- 
um pignoris con ſortioni ſubjecerit. _ 
1 


Plrekur, ſecundum ſuperfluo tur. J. 96. 
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Of COMPENSATIONS. 


T often happens that the ſame 

on is at the fame time both 

itor and Debtor to ano- 
ther; as if an Executor is charged with 
a Legacy to a Le who was his 
Debtor : if two perſons are reciprocally 
indebted to one another for Money 
lent : if one has received and laid out 


Money for another : and two perſons 
may be mutually indebted to one ano- 


ther, fo as that one of them alone ma 
owe different debts, or likewiſe bot 


of them. In theſe and other the like 


caſes, which are infinite in number, it 
is natural not to make ſo many payments 
as there are debts, fo as for one of the 
two to pay to the other what he owes 
him, and to receive back again that 
which is due to him; but ſuch debts 


are compenſated, that is, every one ro- 
rains in payment ot what is due to him, 


that which he owes to the other, he- 


ther it be for the whole debt, if the 
Sums are equal, or by deducting a leſſer 
debt out of à greater. So that Com- 
penſations are nothing elſe but two re- 
ciprocal Payments which are made at 
the ſame time, the Debtors giving to 
one another no other thing but their 
bare Acquit the debts being an- 
nulled for ſo much as ſhall be found to 
be acquitted by the Compenſation. 


Altho' it feems natural that every Tie a+ 
Debror who is on his part Creditor to ſore de, 


300 


the perſon to whom he is indebted may which ave 


compenſate z yet the uſe of Compenla- 


forts of debts. For there are ſome 
debts which the Debtors are bound to 
_ to thoſe who are in other reſpects 
indebted to them, without inſiſting on 
Compenſation, as ſhall be ſhewn in the 
ſecond Section. | 
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Of the nature of Compenſat ions, 
and of their effett. 
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1. Definition of Compenſation. 
2. Compenſation prevents the circuit of 


two Payments. 
3. I takes place altho' the debts to be 
compenſated be not equal in quan- 


„„ | 
. Compenſation bath its effef of it {cl 
A | a yh virtue of 15 Lau fl 
5. The Accompt ought to be flated year 
buy year, that the pr; 4945 
may be made at the time that the 
Sums became duc. 


6. The Judge may compenſate by vertue 
if li Office 


I. 


other>. 


* Compenſatio eſt debiti & crediti inter fe con- 
tributio. J. 1. F. campenſ. | 


II. The 


to be 


ompenſat- 


tion is not extended indifterently to all, 


FIOmpenſation is a reciprocal Ace , Dean 
quittal of debts between two per- n of _ 
ſons who are indebted the one to thepr/to 
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* 8 7 is neceſſa- 
n fre- ry to avoi circuit of two Payments, 
vow the Which would happen, if each of the 
perſons who com ſhould be 
obliged print +, # he owes, and 
then to receive again what is due 
— — — r without 
2ching this compals, every one to 
—ͤ— of what is due to him 
that which he owes on his part. Thus 
every Compenſation implies two Pay- 
ments b. WORE + 
» Compenſitio neceſſaria eſt : quia intereſt noſtra 
Foy nds oy ip 


nul creditorem ſuum eundemque debi- 
r 


d II. 
3. I takes Although the reciprocal debts be not 
Place, allo equal ſo as to compenſate the whole, 
the debt: to yet nevertheleſs the Compenſation takes 
be — : nga 
ated be not Place in a ſmaller debt againſt a greater, 
equal iz ſo that the greateſt debt is — — ac- 
quantity. quitted for ſo much as the leaſt debt a- 
mounts to e. | 8 
„ invicem. praſtare actorem oporteat, 
— 1 reliquum is ws oy. actum eſt 
at co „F. 30. . « . .Quoad 
concurrentes _— * * C. de compenſ. 


IV. 


10 Compenſation being natural, it has 
fation bath of it ſelf, and by virtue of the Law, its 


J ' Teffet, although the perſons who have 


wwe right to compenſate: do not think of it, 
theLaw, and even altho' both the one and the o- 
ther ſhould be ignorant of the debts 

they have to compenſate. For cach of 

them being at the ſame time both Cre- 

ditor and Debtor to the other, theſe 
qualities are in Equity and in Truth 
confounded together, and annulled. 
Which hath this effect, that if, for ex- 
ample, two Heirs of two Inheritances, 

the Goods and Effects whereof were 


not yet fully known to them, ſhould be 


found in this quality of Heir to be re- 
ciprocally indebted to one another, the 
one for a Sum bearing Intereſt, and the 
other for a Sum bearing no Intereſt; the 
Intereſt would ceaſe to run, either in the 
whole, if the debts were equal, or to 
the amount of the leſſer debt, and that 
from the day that the laſt debt ſhould 
4 Placuit inter omnes id quod debetur ipſo jure 
compenſari. I. 2 1. F. de compenſ. l. ult. C. ed. 


W, Sc. Book IV. 


$i conſtat /pecuniam invicem deberi ipſo jure 
pro ſoluto compenſationem haberi 2 


miam fine uſuris, alter uſu- 
ee Does 
currentis utrumque quantitatis uſuras non 
mat Toe. £ cope | 4 


V 


It follows from the preceding Rule, 5. Th 4. 


that between perſons who are recipro- «424 
cally indebted to one another, as be- ow 


tween a Tutor and his Minor, berween , 21 : 


Co-heirs, Co- partners, and others, if cn 
there be Sums owing which bear Inte- prone 1 45 
reſt, the Accompts and Computations . , 


Dught to be year by year, and in , Sunn, 


ſuch, a manner that the Compenſat ions became due. 
and Deductions be made at the times 
that the Sums to be compenſated fall 
due, that the Intereſt may run, or ceaſe 
to run, according to the changes which 
the Compenſations and uctions may 
make therein. op | 


* Comipenſationem haberi oportet ex eo tempore 


ex quo ab utraque parte debetur, utique quoad con- 


currentes quantitates, ejuſque ſoltus quod amplits 
apud alterum eſt uſuræ debentur, fi modò petitio 
carum ſubſiſtir. l. 4. C. de compenſ. l. 7. C. de ſolut, 


by CC 
Seeing Compenſation is made by the 6. The 
authority of the Law, it is in the power Judge may 


of the Judge, and it is likewiſe his duty, , 
in the 8 there are mutual 4 22 of 


mands between Parties, ro compenſate ae 
of his own free motion, the reciprocal 

debts in which Compenſation may take 

place; whether it be that the Compen- 

lation have this effect, as to acquit to- 

tally the Parties, or that after the Com- 
penſation is made, one of the Parties 
ought to be condemned to pay ſome O- 
verplus to the other. ; 


In bonæ fidei judiciis libera poteſtas permitti 


videtur judici ex bono & æquo æſtimandi quantum 


actori reſtitui debeat. In quo & illud continetur. 
ut ſi quid invicem re actorem oporteat, eo 
compenſato, in reliquum is cum quo actum eſt de- 
beat 5 Sed & in ſtricti juris if 000mg 
ex reſcripto Divi Marci, fita doli mali exce 
tione — x _—_—— Sed noſtra pr 
tutio eaſdem compenſationes quæ aperto jure ni- 
tuntur latins introduxit, ut actiones ipſo jure mi- 
nuant, ſive in rem, five in perſonam, ſive alias 
quaſcunque,: 9. 30. wmft. de action. ; 
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takes place, and in what debts. 
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2. To e, i is neceſſary that the 
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; | be no % 10 a 
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4. Debts which are not as yet become 
de, cannot be 
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85 
is what reſpect it takes place, and 
what not. ; 


8. If Compenſation is made of two debts 
equal in the Sums, 
other reſpefts. 


but unequal it 


I. 
1.One com- þ ation can be made be- 
prnſates only — perſons „i bare in their 
1 2 own names the double quality of Cre- 
"2% ditor and Debtor: And if a Debtor 
- Exerciſes againſt his Creditor a Right 
which is not his own, as a Tutor 


who demands a debt due to his Minor; 


or an Attorney who. ſues the debtor of 
the perſon who has given him a Power 
ſo to do; there will be no Compenſa- 
tion made of | what the ſaid Tutor or 


| IA, owe in their own names 


ee © 
bet. 423. . canyon. 
2. To com. It is not enough to make a Compen- 


penſate, it i ſation, that there be a debt on the one - 


— ſide and the other, but it is moreover 
4, be, and liquid, that is, certain and not liable 
quid. to difpute. Thus one cannot compen- 
_ fate with a clear and liquid debt, a debt 
that is litigious, nor a pretenſion that 
is not ſettled. But it nds on the 
prudence of the Judge, to diſcern which 
debt is clear and as as and. which is 
m_ * as he ought not to defer giv- 
OL. I. 


wvifferant nomine debetur, ſi tutor 


neceſſary that both the debts be clear 


u.. 1 | 
We muſt reckon among the debts . 4. 


ON _ into cart 
tion, thoſe which, altho' clear and eri 
dent in theraſtlyes, may de annulled by 77, 


ſome Exception which the Debtor 
have againſt theme. Thus he wer 
indebted to a Minor, cannot compen- 


| fate what the ſaid Minor owes him by 


virtue of an Obligation againſt whic 

he may be relicy 2 * 

in Reer Pray” te com- 
IV. 


The debts of which the term of pay- 4. ne 
ment is not yet come, are not compen- which are 
fared with thoſe which are due wit mw 
any term, or of which the term is alrea- , „. 
dy come d. And conditional debts, t he ,ompen/ar- 
effect whereof depends on the event of ed. 

a condition, cannot be compenſated till 
after the condition has happened. 

4 in diem debetur non compenſabitur an- 
We venit, quamquàm Pc p.m vr 4.3. 
de compenſ, ns 5 


v. 


Thoſe who are indebted on account 3. 11. 
of the Publick Taxes, ſuch as the Land- v C 
Tax, Exciſe, Cuſtoms, and other Sub- 44 "RH 
ſidies, cannot compenſate with theſes; Nile 
ſorts of Charges that which the Prince Taxe. 
may owe them on other accounts. For 
the nature and uſe of theſe Contribu- 
tions is ſuch, that nothing can retard 
the payment of them. And much leſs 


can they compenſate that which may be 


due to them from the perſons who are 
imployed in collecting the Taxes. Thus, 
a private perſon who is aſſeſſed to tbe 
Land- Tax, cannot compenſate the Sum 
at which he is aſſeſſed with what may 

Uuu be 


6. There in 
ny 1" 


* 


ſation i 


Crimes and 


— 


ter relates only to Coſts and Damages, 


r 8 : : i 


The De; of a Thing, and he 
who has — Th for uſe, 
cannot com what they have by 
vertue of any of theſe Titles, with a 


debt which the Maſter of the Thing 


ſited, or len 
220 if two perſons had reciprocally 
Things belonging to another depoſited 
in their hands, there would be no Com- 
penſation between them in this caſe, but 
8 
he Thing w 
ted in his bande. 22 
* Excepti actione depoſiti, ſecundim noſtram 
FR ow. ee 


diſpoſuimus. J. alt, in f. C, de compen{. 


II quis vel pecunias, vel res 


ſitionis acceperit titulum, eas volenti ei ol depo- 


ſuit reddere, illicd modis omnibus compellatur : 
nullamque compenſationem, vel deductionem, vel 
doli exceptionem . L11. C. depo. | 

Sed ett ex utraque parte aliquid fuerit depoſi- 
tum, nec in hoc. caſu com ionis prepeditio 
oriatur: ſed depoſitæ quidem res, vel pecuniz ab 
utraque parte —_ celerrime, fine aliquo obſtaculo, 


- 


F. alt. F. commod. See the laſt Article of the third 


Section of a Depoſitum, and che thirteenth Article 
of the firſt Section of the Loan of Things to be re- 
ſtored in Specie. | 


VIE. 


7. Compen= In Crimes and Offences one does not 


compenſate neither the Accuſations, nor 
the Puniſhmentss. But when the mat- 


. 


equal in the 


Sum of M 


id, compenſates it in another place, 
— * er 
charges it would have coſt to have 
remitted the Money to the place where 


it was to have been paid; in making the 
0 ion the value of the ſaid Re- 


mittance may be cſtimatedi. 


ſum © is petit à me quam ei dabo pecuniam: quærd, 
an hoc penſandum fit, ti mea interfuit 
certo hoc loco t Reſſ ak uk 

miſit, in deduci 1 
ſua cauſa, id eſt, ut ratio habestur, quanti Titii in- 


terfuerit, co loco quo convenerit, iam dari, 
tg Fe wage | 9 


Since Compenſations are Paym 
and that we cannot pay one thing for 
another againſt the will of the i 


Thus, an Heir or Executor 
who had been charged by the Teſtator 
to give certain Lands to a i 
could not oblige him to | compenſate 
with the ſaid La a Sum of : 
Legatce ght ha 
Thus, ike Nculd 


which the ſaid Le 


to owe him. 


owe a Ground-Rent that could not be 


redeemed, could not extinguiſh it by a 
Com 


ion of a Sum of Money 


which the Creditor of the Ground-Rent 
rg might be indebted to him. But he 


could only compenſate the Arrears of 


the ſaid Rent that ſhould be due. 
i Nec intereſſe ſolyerit, an penſ 


» 


f. gu! por. See the ſecond Article of the firſt 


Aliud pro alio invito creditori ſolvi non po- 
teſt. J. 2. H. 1. in f. 10 de reb. cred. See the ninth 
Article of the Section of Payments. 
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if ea 
rake; 


in a certain place 
i wes og — — > am 


it, ſi Titius petit, 


place, 


rwo debtsy which, 8. c- 
Sums, are diſtin- e 


1 8 
1 
that 
tor =z ſo neither can we 'compenſate þ, given . 
any thing but what may be given in pm. 
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TITLE i. 


Of NOVATIONS 


T T has been remarked in the 

By Preamble of this Book, that 
we may _— = dex 
 ESSSZ Engagements, by ſubſtituting a 
ſecond En ent in the place of a = 
mer: ſo as that there be only the ſecond 
Engagement which ſubſiſts, the former 
being annulled; and this may happen two 
| ways. One, without any change of the 
perſons, by changing only the nature of 
the Obligation : And the other, by a 
change of the Debtor ; whether it be 
that the firſt Obligation ſubſiſts, the ſe- 
cond Debtor charging himſelf therewith 
inſtead of the former, who is diſcharg- 
ed from it, or that the new Debtor 
makes a new err Thus, for an 
example of the firſt of theſe two ways, 
if an Executor who is charged with a 
LT agrees with the Legatce to give 
him a Bond as for Money lent, amount- 
ing to the ſame Sum with that which 
has been bequeathed to him, without 
making any mention of the Legacy in 
the Bond, and the ſaid Legatce gives 
the Executor an Acquittance 'for the 
Legacy; in this tranſaction there will 
be no change of the perſons, but only a 
change in the nature of the Engage- 
ment, an Obligation for Money lent be- 
ing ſubſtituted in the place of a Legacy 
due by a Teſtament. And it is this firſt 
way which we call Novation, and which 
ſhall be the ſubject matter of this Title. 
Thus, for an example of the ſecond 
way by the change of the perſon of the 
Debtor, if he who is indebted for Mo- 
ney lent, ſubſtitutes in his place another 
Debtor, who obliges himſelf for the 
ſame Sum to the Creditor, ſo that the 
firſt Debtor be diſcharged, the firſt En- 
gagement will be annulled in regard of 
the firit Debtor, who will be no longer 
bound for the Money, and he who 1s 


N 8 
* x 1 


place of the other. And it is this ſecond 
way which is called Delegation, whe- 
ther the new Debtor take open him to 
acquit the firſt Obligation which is ſuf- 


the firſt Obligation is ſuppreſſed, and 
the new Debtor obliges himſelf by ſome 


ner that the Engagement of the firſt 
Vo T. I. 


ſubſtituted, will become Debtor in the 


fered to remain in force, or whether 


other Title; but always in ſuch a man- 


O Novart1oxns. | Tit. 3 Sect. 1. 


Debtor be annulled by that of the new 
Debtor, who ſucceeds in his place: and 


this ſhall be the ſubject matter of the 


tollowing Title. 


| [This method of wonulling prive Engagements, by - 


ne ew 00s n ther room, is i the ancient Book; of 
rhe Common _—_ * * deferibed by the ſame name 
of Novation. b. 3. cap. 2, num. 13, Fleta 
lid. 2. cap. 60.] 


rr 


Of the nature of Novation, and of 
ts effect. 
The CONTENTS. 
1. Definition of Novation. 
2. Novation is not preſumed, if it do not 
appear. | | 
3. The alterations made in a former Obs 


ligation, do not innovate it. 
4. Novation of ſeveral debts into one. 


J. The Novation annuls the Mortgages, 


and other Acceſſories of the Obli- 
gation. E 
1 
Ovation is the change which the 


N 


I, 
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| | | Defiu- 
Creditor and Debtor make, who of N. 


in the place of one debt ſubſtitute ano» varwr. 


ther; ſo that the firit Obligation ſub- 
fiſts no longer, and the Debtor remains 
obliged only by the ſecond *. Thus, 
for example, if after a Contract of Sale, 


the Price not being = paid, the Seller 


takes a Bond from the Buyer as for Mo- 
ney lent, for the ſame Sum which the 
Price of the Sale amounts to, fo as that 


the Contract of Sale be diſcharged, and 


no reſervation made thereof in the new 
Obligation, the Seller will have inno- 
vated his debt. | 

* Novatio eſt prioris debiti in aliam obligatio- 
nem, vel civilem, vel naturalem trans fuſio, atque 


tranſlatio. Hoc eſt cum ex præcedenti cauſa ita 
nova conſtituatur, ut prior perimatur. Novatio 


enim à novo nomen accipit, & a nova obligatione. 


l. 1. F. de novat. & deleg. 
6 


There 18 never . Novation produ- ,, Novarin 
ced by the bare effect of a ſecond Ob- « re pre- 
ligation, unleſs it appear that the Cre-/wnes, 


ditor and Debtor have had an intention 
to extinguiſh the firſt. For otherwiſe 
both Obligations will ſubſiſt b. 


b Novatio ita demum fit fi hoc agatur, ut nove- 
Cæterùm fi non hoc agatur, duæ 


tur obligatio. 


erunt obligationes. J. 2. in f. F. de nov. c deleg. 
Niſi ipli ſpecialiter remiſerint quidem prioren 
obligationem, & hoc expreſſerint, quod ſccundam 
magis pro anterioribus elegerint. J. ult. C. coll. 
Sce the following Article. 
| Uuu 2 


III. It 


it do not 


appear 
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III. 


3- The . If the Creditor and Debtor agree to 
2 , make ſome changes in a former Obli- 


o. gation, whether it be by adth to it a 


ligation, 4 Mortgage, a Surety, ot ſome other Se- 
2 curity, or by taking the ſame away : 
warn whether it be by 3 or dimi- 


niſhing the debt, or by fixing a longe: 
or ſhorter term of payment, or by mak- 
ing the debt conditional if it was pure 
and _— rr if it was 

tional z all theſe changes, and o- 


them of the like nature, do not make 


any Novation, becauſe they do not ex- 
tinguiſh the firſt debt, unleſs it were 
expreſſly ſaid that it ſhould be null. And 
the firſt Obligation ſubſiſts, although it 
be not particularly mentioned that it is 
reſerved, or that the ſaid changes are 
a” trons - ah LD ae 
vate c. 4 0 8 
* Novationum nocentia corrigentes volumina, & 
teris juris ambiguitates reſecatites, fancimus, ſi 
e 1 1 
a | — 
. 8 
N novationes: a pe 
| 1 Sed anteriors ſtare 
\bcialiter 


| incrementum illis 4ccedere : niſi ipfi 


Si if fuero ſtipulatus, 
bre extgiſſem, tantum fidejubes ? Non fit novatio: 
quia non hoc agitur, ut aovetur. I. 6. F. we. 


4- Nova- One may innovate ſeveral debts by re- 


_ tonof {e*-gucing em into one ſingle debt, which 


oy ne. may comprehend and exringuiſh all the 
others d. Thus he to whom ſeveral debts 
are due for ſeveral cauſes, may reduce to 
one Sum all that is due to him, and take 
one ſingle Bond for the ſame as for Mo- 
ney lent, which Bond may comprehend 
all the other debts, and annul them. 


In ſumma admonendi ſumus, nihil vetare una 


ſtipulatione plures obligationes novari. l. lt. F. 2. 


ff. 4 wwe, & r.. 
5. The N. Seeing the effect of Novation is to 
e annul the former Obligation; the Mort- 
produit] Ig the Sureties, and the other Acceſ- 
and ocher ſories of the firſt Obligation do not ſub- 
Acceſpries ſiſt any longer; and the Intereſt, if the 
of he Oh ſaid Obligation carried any, ceaſes to 
11 


The CIVIL LAW. e. Boon IV. 


firſt Article. 


* Ut prior perimatur. I. 1. F. de novar, Sce the 


Novatione ime fads liberantur hypothecæ 
& pignus, 3 currunt. 4, 18. 3 


22 2 


SECT. IL 


What perſons have power to make 
| 5 and of what debts. 


The CONTENTS. 


1. Hho may innovate. 

2. A Tutor may innovate for the advan- 
tage of bis Minor. 

3. An Attorney may innovate, if he has a 

Warrant ſo to db. | 

4 Any one of the Creditors who bas 
power to recerve payment, may in- 

| u0Vate. : 

5. Novation by another perſon than the 

Heer. 

6. All debts whatſoever may be imo- 

vated. 


I. 
1 contracting, may innovate both; 
what they owe, and what is owing to 
them. And thoſe who cannot oblige 
themſelves, ſuch as Prodigals who are 
interdicted, cannot make any Novation, 
unleſs thereby they better hel condt> 


tion. 


„ 


„Cn boah indifdicuih en sse thliphtioncra 

ſuam non puteſt, aifi meliorem ſuam conditionem 

fecerit. L. 3. F. de unt. & dileg. FS 

% 1 II. 
utors and Curators may make No- 2· A D 

„ their 1 fr 


charge, provided it be for their advan- the 7 Mi 


zage of his 
1 (ao 9 "TE $ | Minor. 
J. 20. F. 1. F te var. 0 } — 2 
„FF 


dubitandum eſt: fi hoc furioſo vel prodigoexpediat. 
L alt. F. 1. cod. wh 


Attorneys who have a Special Power 3: © <- 
to Swans or Who have a general Let- ju?” 


Affairs of the perſon who conſtitutes ©: 
them, may innovate for the faid per- 
Ct 

<-Novatepoſſurhus, aut ipſi, fi ſui juris ſumus: 
aut ms oluntate noſtra ſti 20. 
f per voluntate no pulantur. I. 20 


ff. de novat. Procurator omnium bonorum (norare 
poteſt.) d. I. F. 1. | OS, 
TV. If 


A coun who are capable of io 


"wo - : x innovate, if 
ter of Atto impowering them tobe has « 
take care of all the Goods and all the Haran: ſi 
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Of DETIEOATIONS. Tit. 4. 


IV 


4. Any ne 2 
of the Cre- ſame debt ſolidly, that is, in ſuch a man- 
ner that each of them alone has right to 


* $i duo rei ſtipulandi 


wie: © el 
| juris unuſquiſque ſibi acquiſierit? 
Fere 44 & E i: & unum 


um petentem totam rem in litem deducere 
tione perimi utriuſque obliga- 
tur 


colligitur, unumq ue per- 
le, ac fi ſolus Nipulatue c. * 


| V. 
. Na- As a third perſon who is no wa 
2 intereſted with the Debtor may pay for 
% him, fo likewiſe he may innovate his 
debt without him, he obliging himſelf 
in the Debtor's place to the itor, 
with an intention to innovate the ſaid 
debt, and to annul it e. | 


* Quod ego debeo, fi alius ittat, liberare me 
poteſt, ſi novationis causa wh wy . 8. 5 1. J. 4 


1, 
novat. Liberat me is, qui quod debeo promittit, etiam 


VI. | | 


6. All t All forts of debts whatſoever with 

whatſoever out diſtinction may be innovated, in the 
| 2 ſame manner as they may be extinguiſh- 
le, ed by other ways which acquit, or an- 
nul them. Thus, one may innovate a 
debt which was ſubject to Reſtitution, 


or Reſciſſion, a Legacy, a debt due by a 


Tranſaction, or by a Sentence of Condem- 
nation ina Court of Juſtice, and any other 
debt, from what cauſe ſoever it may 
proceed f. And the Novation ſubſiſts, 
although the new debt may not ſubſiſt; 
as if it were liable to be vacated, or 
that the debt ſubſiſting it ſhould proye 
to be uſeleſs, the new debtor being in- 
ſolvent. For theſe events would not 
make the firſt Obligation to reyive, 
which was extinguiſhed by the Nova- 
tions. 

f Illud non intereſt qualis proceſſit obligatio, 
utrum naturalis an bills an honoraria: 228 
verbis, an re, an conſenſu. Qualiſcumque igitur 
obligatio fit quæ præceſſit, novari verbis poteſt : 

dummodo ſequens obligatio aut civiliter teneat, aut 
naturaliter, ut ꝓutà ſi pupillus fine tutoris auctori- 
tate promiſerit. [. * « F. de novat. Lepata vel 
fideicommiſſa ſi in ſtipulationem fuerint deducta, & 
Hoc actum ut novetur, fiet novatio. J. 8. F. 1. cog. 
Ser the ft miele of the firſt Serien. | 


are Creditors for the 


or, makes likcwiſe for 
new Obligation. | 


manners of De 
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TITLE-I1V. 
Of DELEGATIONS. 


[HE nature of Novations and The U 

I Delegations, with the diffe- Ten 

$9 rence that is between them, has 1 2985 

been explained in the Preamble ot the 

foregoing Title. And it has been there 

obſerved, that Delegation may be made 

in two manners. For one may delegate 

ſo as that the Obligation of him who 

d es or appoints another Debtor in 

his p be annulled, and do not any 

longer (ubſiſt ; as if it was a Bond 

which was cancelled, the new Debtor 

binding himſelf by another Obligation, 

either of the ſame nature, or of a diffe- 

rent kind. And onc may likewile (6 

delegate, as that the firſt Obligation ſtill 

ſubſiſting, the firſt Debtor be diſcharged 

from ir, and that there remain no other 

Debtor beſides the perſon who is dele- 

rs And in both theſe manners of 
elegation, it is * 7 certain that the 

Obligation of the firſt Debtor is annul- 

led, ſince he remains no longer bound, 

and the Delegation making a new Debt - 

this reaſon 2 


We here this remark, becauſe 
although this diſtinction of the wa 
gation be not — 
and preciſely marked in the Texts which 
are quoted upon the Articles of this Ti- 
tle, yet it is a natural conſequence ot 
what they contain of the nature and ei- 
fects of Delegation. 
It follows from theſe Remarks on the 
nature 1 — _—_ ow 
ion, that tions imply a No- 
2 ſince in the place of a former 
Obligation a new one is ſubſtituted, 
But every Novation does not imply a 
ation, ſeeing the Debtor may in- 
novate his firſt Obligation by a ne- 
one, in which he may oblige himſelt 
alone, without ſubſtituting any other 
new Debtor in his ſtead. | 
[What is here explained under the Title of Delegation, 
Freebie pls 2 "20h 
land, comprehended ander the general name of Novation. 
Bracton lib. 2. cap. 2. num. 13. Fleta lib. 2. cap. Co.] 


The CONTENTS. 
1. Deſiuitionm of Delegation | 


2. Delegation requires the conſent of all 
parties concerned. 
3. Difference between Alignment of a 
debt, and Delegation. 
4. Auother 
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7. Neither the Aſſignme 4 debt, nor 
tbe Obligation of a third perſon for 
_ the Debtor, make a Delegation. 
6. Delegatias to the Creditor, or to ano- 
| by bis order. bo 
Delegation is a kind of Novation. 
4 The perſon delegated cannot revive the 
AEST ws wt 
. The perſon delegated cannot make uſe 
. Fr 8 which be bad a- 


gaiuſt bin who delegated him. 
I. 
Dee Elegation is the change of one 
2D or for another, * he who 


is indebted ſubſtitutes a third perſon who 
obliges himſelf in his ſtead to the Cre- 
ditor ; ſo = _— Debtor 1s — 

ö is igation extingu iſn- 
2 = the G himſelf 
with the Obligation of the ſecond 


; 


F . 1 eſt vice ſua Gow reum dare creditori, 
18.5 ö. _— IC yas power folk credi- 
tor qui admittit debitorem de . 1.26. f. 2. 
f. mand. See the ſeventh Artic 

© ll 
2. Delega- There is this difference between No- 
rie requires vation and Delegation, that whereas a 
7 3 third perſon may innovate the debt of 
Ave? the Debtor without his conſent b; De- 

ed. legation is not made but by the conſent 
both of the Debtor who del 


tes ano- 
ther in his p of the perſon who is 
delegated, and of the itor who ac- 
cepts the Delegation, and who contents 


himſelf with the new Debtor e. | 
See the fifth Article of the ſecond Seftion of Nova- 

tions. | | 

| © Delegatio debiti niſi conſentiente & Ripulante 

promittente debitoze, jure perfici non poteſt. I. 1. 

C. de novat. & deleg. x | 


_ III. 5 

3. Dif- We muſt not confound Delegation 
rexe with the Aſſignment which a Debtor 
fi makes to his Creditor of what is owing 
- debs, to him by another perſon. For where- 
and Dele- as Delegation implies the will of him 
who obliges himſelf in the place of ano- 
ther, acquits the firſt Debtor; the 
Aſſigument of a debt is as it were a Sale 
of what is owing by a third perſon, 
which may be made without his con- 
ſent, and it may be agreed that he who 


makes the Allie ument ſhall remain ob- 
liged as before i 


4 Delegatio debiti, niſi conſentiente promittente 
debitore, jure perfici non poteſt, Nominis autem 
venditio & ignorante, vel invito eo adverſus quem 

3 I 
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that it be accepted by another perſon. ge. 


attiones mandantur contrahi foler. I. 1. C. de mut. 


& deleg. 

| |: | 
There is moreover this difference be- 4. Ae 
tween the Aſſigt of a debt and De- <froxr. 
legation, that he who makes an Aſſign- 


ment may reccive the debt which he 
has aſſi if intimation thereof has 
not been made to the who owes 
the debt that is aſſigned : And the knav- 
iſh dealing of him who receives what 
he had made over to another perſon, 
does not hinder the Debtor who has 


paid him from being diſc from 
the debt. But after the Delegation, the 


perſon who is delegated in the place of 
another cannot acquit his Obligation 
but by paying the debt to the Creditor 
who has accepted 1t ©. X 


* Sidelegatio non eſt ĩnterpoſita debitoris tui, ac 

a aQtiones apud te remanſerunt, quamvis 

itori tuo adverſus eum ſolutionis cauſa manda- 
veris actiones: tamen ,antequam lis conteſtetur, 
vel aliquid ex debito accipiat, vel debitori tuo de- 
nuntiaverit, exigere 4 debitore tuo debitam quanti- 
tatem non vetaris: & eo modo tui creditoris exac- 
tionem contra eum inhibere, J. 3. C. de novar. & 


deleg. 
v. 


If a Debtor makes over to his Credi- 3. Neither 
tor that which a third perſon owes to A. 
him, or if the ſaid third perſon becomes 2 os 
bound for the ſaid Debtor to his Credi- che 04ga- 
tor, ſo as that both in the one and the tion of 4 
other caſe the firſt Debtor remains ob- 1 
liged; it will be neither a Delegation, f /”* 
nor a Novation; but an additional Se- mate « De- 
curity which this Debtor, who remains legazion. 
ſtill obliged himſelf, will give to his 
Creditor, the firſt Obligation ſtill ſub- 
1 | | . 

Si quis aliam perſonam adhibuerit, vel mutave- 

ri nihil penitus prioris cautelæ innovari: ſed 

anteriora ſtare, & poſteriora incrementum illis ac- 

cedere. J. mult, C de novat. & deleg. 


VI. 

The Creditor to whom his Debtor 6, Deega- 
delegates another Debtor in his place, tion ro the 
may either accept the Delegation him- Oe 
ſelf in his own name, or give his order, % . 
And in this ſecond caſe, the Delegation 


makes a change both -of the Debtor, and 
of the Creditors, OP. 


Delegare eſt vice ſua alium reum dare creditor, 
vel cui juſſerit. I. 11. F. de novat. & deleg. 


9 45 : 


Delegation is à kind of Novation. 7. Delega- 
For the firſt Obligation of the perſon n & 
who delegates is extinguiſhed by the 8 : 
Obligation of him who is delegated b. 


* Fx 
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* Of. the Ceſſun of Goods ? | &e Tit 5 


d Ex contractu pecunize creditze aRio ineflicax di- 


igitur, ſi delegatione perſonz rite fata, jure no- 
eee comrcus erat, 3 nov. 
& deleg. Si delegatio non eſt inter poſita debitoris 
2 iones apud te remanſerunt, &c. 
„3% 1 


VIII. 

8. The f He who is delegated by the Debtor 
- _ being obliged Bale be Creditor, 
revive the cannot revive the firſt Obligation, 
former 0&- which is annulled by the Delegation 
Aa. nor mo! the Eſtate which the firſt 

Debtor had engaged. And the Creditor 

on his part has no longer any recourſe 

_—_ the perſon who has * 
though the new Debtor ſhould be- 
come inſolvent, or even although he 
had been inſolvent at the time of the 
Delegation. For one does not any more 
conſider the origine of the firſt debt 
but only the ſecond which has anaulled 
the firſt. Which is to be underſtood of 
the caſe of a truc Delegation which has 
innovated the debt i. 


| Paulus reſpondit, fi creditor à Sempronio no- 


vandi animo ſtipulatus eſſet, ita ut 4 prima obliga- 


tione in univerſum diſcederetur: rursdm eaſdem 
res à poſteriore debitore, ſine conſenſu prioris obli- 
gari non poſſe. I. 30. F. de novar. (& deleg. 

Si delegatione fa&ti jure novationis tu liberatus 
es, fruftra vereris ne eo quod quaſi a cliente ſuo non 
faciat exactionem, ad te periculum redundet : cum 

verborum obligationem, voluntate novationis 
interpoſita, à debito liberatus ſis. J. 3, in f. C. cd. 
Bonum nomen facit creditor qui admittit debito- 
rem delegatum 4. 26. F. 2. nf. mand. 


/ IX. ©. 
9. The per- In the ſame caſe of a true Delegation 


Jon delega- which has innovated the debt, if the 
COST perſon who is delegated had juſt exce 


the excep- tions againſt the firſt Debtor which he 
rian which had not reſerved, he cannot make uſe of 
he had them againſt the Creditor, even al- 


gain = though his exceptions ſhould be ground- 


gated him, ed ON ſome Fraud of the wy who has 
| rſt 


delegated him. For the firſt Obligation 
ſubſiſting no longer, the ſecond derives 
its nature from what is tranſacted in the 
Delegation between the perſon delega- 


ted and the Creditor, whole intereſt is 
pendent on what had pre- 


altogether inde 
ceded between his Debtor and the per- 
ſon who is delegated. Thus, for exam- 
ple, if he who is delegated was indebted 
to the perſon who delegated him only 
on the account of a Donation which he 
had made him; the perſon delegated 
cannot make uſe of the exceptions which 
Donors have againſt the Donees, ſuch 
as the Right of revoking the Donation 


becauſe of the ingratitude of the Donee, 
or of having ſome favour and indul- 


gence in the payment of a Sum which 


was given as a meer Bounty. Thus, for 


another example, if the perſon delegated 
was indebted to him who delegated him 
by virtue of an Obligation againſt which 
he — * have been relieved, having 
granted it during his Minority for Mo- 
ney which he borrowed and ſquandered 
away idly, he could have no relief 

inſt the Creditor, if at the time of 


Delegation he was of agel. 
1 Dyli : poterat | 
oeſſat in bars eget. oe cui op noob . & 


in cxteris ſimilibus exceptionibus. I. 19. f . 


vat. & deleg. (Qui) jam exceflit ætatem viginti- 
quinque annorum, quamvis adhuc poſſit reſtitui ad- 
verſus priorem creditorem ( delegatione exceptio- 
nem amittit.) Ideo autem tur exceptiones 
adverſus ſecundum creditorem, quia in privatis con- 
tractibus, & pactionibus non ſcire petitor po- 
reſt, quid inter eum qui delegatus eſt, & debitorem 
actum eſt: aut etiam ſi ſciat, diſſimulare debet nec 
curioſus videatur. Et ideò merito d dum eſt 


adverſus eum exceptionem ex perſona debitoris. 4. 


J. 19. 

K Titiue donare miki volens, tus & me cre- 
ditori meo ſtipulanti ſpopondit, non habebit adver- 
ſus eum illam exceptionem, ut quatenus facere po- 
teſt condemnetur. Nam adverſus me tali deten- 
cone merito utebatur, quia donatum ab eo petebam : 


the ſixth Article of the Section o 
and the ſecond Article of the third Section of the 


creditor autem debitum Far, oor J. ; Tenn bw | 


{ame Title. 


„F v. 
Of the CESSION of GOODS, 
and of DISCOMFITURE. 


ors, whoſe Goods and Effects 
are not ſufficient to pay their Creditors. 
And it is becauſe of this connexion be- 
tween theſe two matters, that they are 


here placed under one and the ſame Ti- 


tle. e ſhall find in the firſt Section 
what relates to the Ceſſion of Goods, 


and the matter of Diſcomfiture ſhall be 


treated of in the ſecond Section. 


r 


4 n 


519 


E Ceſſion of Goods, and Diſ- Cie, 
comfiture, are two conſequen- een 


ces of the inſolvency of Debt- „ e 
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$BROT. 1 
the Ceſſin Goods. . grant him e of fre 
of f _ "Abd i N — 
In c of Goods which dan 1 5 chat 5 
* 2 Pi oo 
. not by the 1 


but by Ye JO wn Bc: 
of ther its; Tp. that ans le Cre- 
tor, be@ Croce was mode! that 
aſt the others, was Maſter of this 
And | the Debtor was obliged 


ro ey henry 


France have prob ited Mt yore All Debtors are not received alike to 


N have the boiicfit of NN Reſpite, t chere 
Debtor vit the Formalities are many cauſes which may hinder 
| they have „ rhit the their obtaining theſe Favours, as well 
Seton of Good be attended with on the patt of the Debtor who is 

* ara 3 in found to unworthy of them, as on the 


in * 
= 


the too facility and < of part of the Ctr | to whom this pre- 
| them, tho" i might Gem rea yen; Gone, dither bee uſe of 
ſonable ro exempt from this diſgrace Debt, or er 


thoſe who are reduced to make a Ceſ- 1. they do not allow the 
ben of their Goods by reaſon of loſſes e 
pened to them without their fault, 2 Dae * 
* ought to di iſt: their condi- Crime: Thus a Farmer who has enjoy- 
tion Bom dt that of 1 — who are re- ed the Fruits of his Farm is not allowed 
duced to that ſtute by their own Kns- this benefit! Thus, the Ceſſion of Goods 
very, or bad Contec; yer the Ordi- r 
nas bag fiok Wa this d. on, that * Kp him 1 7 
there might be no gap left open for the t the T "hich th hag 
of * to make a on W e 4 


cncouragement o rted with bis advantage. Thus, 
Ceſton of their Goods. ; Cui oms in (even of Frome 


rs ft rev 8 bave di 


11e. Debt adjudged by a Sentence after hear - 


vt, oe aa, ing both parties, for Renta of Houſes, 
locorum juſtum eſt, ut l 
TE . 


negligent Ss in heed. Merkry,(n: 0c of 
$ 0 per vi 1 
fs ami rains ft, end yer e Lands en Howley, Alimony, Medicines 
. Funeral Charges, the le's Marriage 
DELL 11055 | Portion demanded by the Huſband, or 
Beſides the benefit of the Ceſſion af the Wife's Jointure demanded by 'the 
Goods, the Laws of France have grant- Widow, Arrears of Rents, which ſome 
ed to Debtors that of Reſpites or De- Cuſtoms reſtrain to Ground-Rents, Sa- 


lays of one year, or of five years, which laries and W. es of Servants and Day- 


8 o to ons 
— ie our of th | 


the Ordinances impower the Judges to Labourers, 
grant to Debtors, upen a Judicial en- who cannot convenien 


1 into the reaſons they have to offer Money, debts due to Minors, conttact- 
for de 


ded the ſame, the Creditors be- ed during their Minority, Monies re- 
ing call 


gainſt it d. — have been intruſted Ak the Admini- 


* ſtration 


make Ceſſion of their ds, nor to 


bn take place ; as in a De ſitum, in a 


to make their exceptions a- maining in the hands © who 


WT. 
1 


nA 
AE 


to the 


Church, or to the Publick, or who 
have been Tutors or Curators, upon the 


Al theſe ſeveral Caſes are thoſe 


+ 
„ 


which the Cuſtoms of France have ſpe- 
.... cified, although not any one of them 
- © comprehends them all. And one may 


ceive this to be common to them all, that 
the Ceſſion of Goods, and the Reſpite, 
are rene either becauſe the or 
has rendred himſelf unworthy of this 
benefit, as in the caſe of debts ariſing 
from Crimes and Offences, in a it, 
and in ſome others: or becauſe of the 
privilege of the debt, as in debts of Ali- 


mony, and Servants W ages: or by rea- 
fon of the quality of the reditor, as in 


debts owing to Minors, 


Minors, and to 78 
perſons who cannot wait for their Mo- 


1 may be eaſily Judged from theſe 
different Cauſes which exclude Debtors 
from the benefit of the Ceſſion of Goods, 
and of the Reſpite, that there may be 
ſeveral other Caſes to which the tame 


Principles be applied, according to 
e 
of the Debtor, and the uences 
thereof with to the Publick In- 


tereſt. And ſeeing the greateſt of 
_ theſe Rules which 1 


from the benefit of the Ceſſion of 


Goods, and of that of Reſpite, are ob- 
ſerved in all the Cuſtoms of France, al- 
though they do not all make mention 
of them, and that ſeveral of them fa 

nothing of any one of them, and 105 
that almoſt all theſe Rules are obſerved 
in the Provinces which are governed by 
— Written Law, _— 4. the —— 
| one in y the 
Rules of Equity, which diſtinguiſh be- 
tween the Cafes wherein the Ceſſion of 
Goods and the Reſpite may take np 
and thoſe in which it would not be ju 

or reaſonable to allow that benefit. 
Thus one may appl 
where the Fraud o 
ſerve it, altho' the ſaid Caſes ſhould be 
different from thoſe mentioned in the 
We thought it convenient to explain 
in this place the particular Cauſes which 


ecxclude Debtors from the benefit of the 


Ceſſion of Goods, and of Reſpite, be- 
cauſe the ſame being explained no where 
but in the Cuſtoms of France, it would 
not have been proper to ſet them down 
as Rules in the Articles of this Section. 
It remains oy that we remark on 
the Ceſſion of Goods, that not only it 
_ not * place in Bankrupcies in 
Vo t. I. 


them in the Caſes 
the Debtor may de- 


France, but that by the Ordinances 
Fraudulent Bankrupts are puniſhed ex- 
emplarily, and even, with, death, and 
thoſe Who partake in their, Fraud are 
alſo puniſhed as their Accomplioes i. 

t Ordinance N 4.144. Of Hels, 4. 
205; F Hen , # the year 160g, 4 1 
12 the benefit of Ceſſion of Good: is allowed 
to ts perſon by any general: Law, exays che 6h of 


tt 


2. 


} 


bj 


12 
f 


by 
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Fallen to the Debtor, © 
4. Of goods which the Debtor 
% ˙:ę I. 
7. The Debtor ought to make the Ceſſion 
f bis, Goods upon Oath. © 
6. The Ceſſion of Goods does not immedi- 
ately ſtrip the Debtor of the pro- 
perty of them. Und 5 


acquires 


7.” The Ceſſion is not received, unkeſi the 


Diebtor own the debt. 
$. The Ceſſion does not diſcharge the Sure- 
ties. Gn i KEEN 
g. The Ceſfon made to ſome of the Credi- 
tors, takes place with regard to 
1 = e ates 


x 


AE Ceſſion of Goods is the far- 1. De. 

1 render which the Debtor makes 4 f 
all his Eſtate to his Creditors, that 

he may either get out of priſon, or 

avoid being caſt into it*. 

Qui bonis ceſſerint, nifi ſolidum creditor rece- 


233 ſunt liberati. In eo enim tantummodo 
hoc cium ets prodeſt, ne judicati detrahantur 
in carcerem. l. 1. C. qui bon. cd. poff. l. mir. eod. 
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noe yet jn poſe regten of when he inde 
of his Goods to his Creditors, 


ET 


Dole. 


the Ri 
which he 


. 


in the Cell Ceſſom: and 


may ge Se upon the 


are 
the 
Goods the Rights of the Debtor<. 

£86 qua ps June tex. ex huvodite, vlog: 
| » in 


natorum donatione, in rebus mobilibus 


The Goods which the 1 
the chance to ire after the wi 


be ſub is Creditors for what ſhall 
Tea. e unpaid of their debrs, bur 


which 


— Creditors cannot throw the Debtor. 


on for the debts contracted be- 

fore th e nor ſtrip him ſo of his 
uifitions, as not to leave. hir 
any — z for his ſubſiſtence. And o 

. to leave him whereupon to ſub- 

alt ef ly if what he has newly ac- 

quired has been given him for that end, 

and that it yields him no more than 


what > ads * his Food and 


y bi quid poli. eis 8 hoc ite- 
rum uſque ad modum debiti wane a creditoribus 
timo modo avelli. [.7. in f. C. qui bon. cedere 

Si debitoris bona i een credi- 
toribus permittitur rursum debitoris bona 
eee donec ſuum conſequantur, fi tales tamen 

On ny 
repoſt 7. F. & ceff. bon. l. 3 C. de bon, auth. 


Is qui bonis ceſſit fi quid poſtea acquiſierit, in 
e poteſt convenitur. J. 4. F. do ceſſ. 


| i honis ſuis ceſſit, f modicum aliquid poſt bo- 
na ua. OT acquiſierit, iterùm bona ejus non 
veneunt. Unde ergo modum hunc 222 


webe ex quantitare ejus quod acquiſitum eſt, an 


— e ejus quod quæſiit. — illud ſciamus 

ſi quid miſericordiæ cauſa ei fuerit relictum, puta 

menſtruum, vel annuum alimentorum nomine, non 

pter hoc bona ejus iterato venundari: 
—_ eſt alimentis quotidianis, Idem 

& ed e ſit conceſſus vel legatus, ex quo 


— & i 0 '3 : 


es he Calan oh Gone honor 


eden geln Et putem ex quantitate id æſtiman - 


ave 


| The Ceſſion of Goods does not im-6. The c 


mediately diveſt the perſon who makes eg Gu 
it of the. of the which es not im- 


he gives up to his creditors. - Bur if be- S 
fore the Goods are ſold, he finds himſelf l 
in a condition either to pay r 
produce ſufficient exceptions **" 
laims, he may take back 
his goods. This is not to be underſtood 
of kim why r 
ſion of Goods, had given ned ries 
payment hi creditors. 


n qui bonis ceſſit, eee 


2 Quare fi $ fucrit 
fendere, bong <jus non veneunt. 3. TA cf. 


n defendendo 
ſ conſequi ne bona ejus vencant. J. 5. cod. (> 
Non tamen creditoribus ſua authoritate dividere 
E ſed venditionis 


us ſubſtantia patitur, indemnitati 
K Cum itaque contra 


juris rationem res jure dominii teneas ejus qui bo · 


nis ceſſit, te creditorem dicens, longi tem vi al 
ſcriptione petitorem ſubmoveri non poſſe | 
tum eſt, Quod 6-06n bonis cam ceſldſe, ſod res 


ſuas in ſolutum tibi dediſſe monſtretur, præſes pro- 


n BY n 
tenen. 1 er 


vn. 28 


To 5 8 to "make a Ceſſion of 7. The Ce; 


Goods, it is neceſſary that the perſon /n i ns 
own himſelf to be Debtor s. = . _recerved, 


anleſs the 
2 Qui cedit bonis antequam debitum cat, Devtor own 


condemnetur, vel in jus confiteatur, audiri non 3 debt. 
bet. * F. de ce. bon. 


VII. 


The Ceſſion of Godds does not diſ- g. Tie Ceſ- 
charge the Sureties of him who has/im does 


, 


made 7 : | not diſ- 


_ charge the 


1 — ſureties. 
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| runs 22 maneat. teneri fidejuſſorem reſpondit. 
"$i Fee ferurh  debitoris ith fit creditori, 
axqus lum eſt fdejuſſorem manere obligaturn. 
C 21. 5. 3. f. . * 4 7 1 * 
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IX. 
fo made his Goods to ſome of his Creditors, it 
hath its effect with regard to the others. 
For it is to all. the itort that the 
Goods of him who makes the Ceſſion 
are given up ann | 

| Sabinus & Caſſius eum qui bonis ceſ- 


- fit, ne quidem ab aliis quibus debet inquietari. 
Mr | 15 


_— * „ — * 
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Of Diſcomfirure, or the Inſolvency 


of Debtors. 
— Diſcomfi 
um iſcomfiture, or Inſol it is 
thi; acer neceſſary to diſtinguiſh three on of 


Creditors, Thoſe who have u Privi- 


lege; = veg nd gram mee but 
have a Mortgage, and thoſe who have 
neither Privilege nor Mortgage. 
Among the Creditors who are pri- 
vileged, and who have Mo the 
Goods of the Debtor are diſtributed ac- 
cording to the Order which they have 
either by the preference of their Privi · 
leges, or priority of their Mort 
purſuant to the Rules which have been 
explained in the Title of Pawns and 
Mortgages, and of the Privileges of 
Creditors. And as to the Creditors who 
have neither Privilege nor Mo 
there being no nor priority 
among them, the Goods of the Debtor 
are for that reaſon diſtributed among 
them in proportion to the Sums due 
to them; that is, that the condition 
of the Creditors being equal, every 
one of them has his portion of the 
Goods of the Debtor according to the 
quantity of his Claim: and if, for exam- 
ple, all the debts amount to the double 


of what is to be diſtributed, each Cre- 


ditor will receive only the half of the 
Sum that is due to him. And this is 
what is called eee e. _ ha 
| in two manners, either when the 
- NE os er a nature that th 
arc not e of being mongage, 
inch as Moveables in France, or when 
| ey —_ have neither Privilege nor 
o L. I. 


dr, Kc. Tit g. Seck. 2 


tors have neither Mort 


underſtand aright erer 


323 


2 on the Immoveables. For in 
that caſe, if the Goods of the Debtor 
are. not ſufficient to ſatisfy all the Cre- 
ditors, they come in ratcably for a pro- 
portionable ſhare of the Goods as fat as 
they will go towards the diſcharge of 
the debts: And in Fraxce we give the 
name of Di/comfiture to this effect of 
the Inſolvency of the Debtor, which 
makes his Goods, on which the Credi- 


nor Privi- 


The CONTENTS. 


1. Definition of Diſcomfiture. | 
2. The Creditor who is paſeſſed of a 


Pledge, is preferred as to that 
Pledge. © | 
3. As alſo the Seller on the Thing ſold. 


4. The caſe of a conditional debt. 


I. | 
Iſcomfiture is the condition in, pee 


1 which a Debtor is, when his E- Co 


te is not ſufficient to pay all his debts, 
and when he has G of which the 
Price ought to be diſtributed among the 
Creditors rateably, without any Privi- 
lege, and without any Mortgage; ſo as 
that each Creditor may have hi 
of the Goods, in proportion to the Sum 
that is due to him. 

TFributio fit pro rata ejus debeatur. 
I. 5. $. Alt. F. — nk A is has been 
ſaid in the Preamble, 


II. 


In the caſe of Diſcomfiture or Inſol - 2.7% Cre- 
vency, the Creditor who is in poſſeſſion 4 r 
of a Pledge, which the Debtor had' , 7 
given him for bis Security, is preferred ö 
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4. The caſe If among the Creditors who come in 
of a condi- rateably for a ſhare. of the Goods of a 
tional debt. Debtor in the caſe of Diſcamfiture or 
Inſolvency, there ſhould be found 
one whole debt depended on the even 
of a condition, or which ought not to 
be paid till a long time after 3 it would 
be neceſſary either to leave ſo much of 
the Goods as would come to this Cre- 
ditor's ſhare, or that che other Creditors 
wha ſhould receive the ſame, ſhould 
bind themſelves, and give Security, if 
it ſhould be found neceſſary, to pay 
back rheir ſeveral proportions of this 
Creditor's ſhare the condition 
ſhould happen, or the term of payment 
come d. 


* Itlad quoque carere debet, f quid lud dawmini 
debitum BD it, D Pings 
enim conditionale debitum imminere, vel in occuſto 
e e 5 47. FA m. 


ſelves at all: Rory Wen word Reſeiſ- 
ſion belongs to the Act or 
Decd which i r and annulled 
becauſe of ſome vice therein, as if it is 


an 


0 


*%, RS bg, 9 * 


r 4 


The 


be the ſubjedt matter of this Title, 


comprehend then all, and. we ſhall di- 


| Of iii onen. &icl 7 as Scl . 


which has been extorted 


that which has been — 
the Title of the Vices of 4 
2 fa of Be e be 


in what has been 
the Vices of Covenants i, 
there 5 this difference — 


ide 


9" E Cr 1 


7 


4 1 
* » IR 


22 


of N and = in 


x © general, 
* is to obſerve — 
this matter of Reſciſſtous and Reſti- 
tutions in z that according to 


out Uſage in France, the ways of 
lity do not take place . 
under het one cannot procure an Act of Decd 
. N he has been a 
Party, by alledging the grounds 

= ws: Web entice ie wells but 
. in ere to vrocure Letters from 
the Prince, in ordet to obtain a Reſciſ- 
2 of of the Need, and Reſtitution of 
8 to their firlt eta eſtate. 


matter of this T and - * is likewile proper to take . 

that of the Title of the Vice d cb. * —— that all i Reſon _ 11 
venants; that in that Title there is ex- be dan . ot oy 
plained only the nature of thoſe Vices, "Ban 155 11 nM er 
= Os ng ado pee he 5a. ty ter rn 
= ng — — to oy un or 2 5 in 7 * 
eee . wo ma . Doed which is complained of, or from 


they 
place the Reſtirurions of Minors, and 
the other Rules of the like nature. 


'* te the Friambl ts the Tile of the View of C- 
n 


Au theſe ſorts of 1 


k which 


vide them into as Sections. The 
firſt ſhall contain the Rules which are 
common to all ſorts of Reſciſſions and 
Reſtitutions: The fecond ſhall take in 
thoſe which reſpe& the Reſtitutiong of 


Minor: And the third ſhall com 


tha Reſtitution of Mun, 


hend the Rules which have — 5" 
in the caſes 


were they (of her Gon cauſe to ſuc 
forthe repeal of he rats. 


- 
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, 1 


the Reſtitution 


the time that the jolence, ” or other 
Cauſe which may have hindred the par- 
ty from 1 Action, thall have 
ceaſed. And with reſpect to Minors, 
ibes in ten 
counting from the day of their 
rity; and after thirty five 

pleat, the age of Majority in France be- 
lag rwemny five one is not admitted to 
face for Reſtitution. We haye made 
here this Remark, hecauſe the time of 
Reſciffion was ſhorter in the Roman 
Law®; for which reaſon we have not 


ajo- 


ſet down the preciſe time in the thir- 


teenth Article of this Section, where 
mention is made of the time of Reſciſſi- 
ons and Reſtitutions. 


0 See the Ordinance of 15 10. art. _ that of 77. 


ch. g. art. 30. that F 1539. art. 13 
. c. &. „ . 


The CONTENTS. 


1. i. Defaiio of Reſciſſion and Reflits- 


. tion. 
2. The Deed may be annulled, altho' the 
party be not guilty of any fraud. 

3.  Reflitution againſt _—_— or De- 
. 

4. Reſciſſtons depend on the prudence of 
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matters in the Att of Det | W he tin 
it bas no relations. 1 4 | 5 
ha | Reſciſſion of one part which Ke 5 44 6 —. came 
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we 34 © Rig 1 fi, 2285 114 2 4 F- de main. 
i. b FH Region bf a Civil Requeſt, 
on of Re- Reſtitution of thi wil Requeſt ave = 
{i'm and eſtate Retry of ing Ordinance of 


Keftunti®n. +; him who has bern ag 
Act or Deed, to n 


a. The "ik is not it always- 
— ing the Reſeiſſion of a Deza, or Rei. 


altho' 


tution of things to-xheip-firſt-conditi 


be no; that the party who demands it ſhoul 
8 2 proye that it is by the fraud of his ad 
ny fraud. 


"ale that he has been deceived; but 
ir ſuffioeth in many cales, that there be 
in it ſome grievance of another 
rovided it be ſuch as that it ought to 
ve this effectꝰ. Thus, for example, 
if a Minor has borrowed Money which 
he has fooliſhly and idly ſquandered a- 
way, the upright and honeſt intention 


of his Creditor will not hinder the Reſ- 
titution e. Thus, a Major who is 


wronged in a Partition, will own 
the ſame to be redreſſed, altho' che 

ſon who is concerned with him in the 
Partition cannot be = with 1 


fraud. 


d Si . dolus e eee ſed pte 
res in ſe dolum habet. J. 36. F. de verb. al. Ser 
the ninth Article of the ſixth Section of Cove- 
nants; and the fourth Article of the third Section 
of the Vices of Covenants. 

© See the ſecond Article of the ſecond Seftion, 

1 en the third Sechon. 
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2 ſcilicet ut juſtitiam earum | 
cauſarum examinet, an verz ſint, quarum nomine 


Among the circumſtances which are g. | 
to be weighed . | 
ſciſſion, one ought to conſider, of what f. 
moment the Thing in diſpute i is, and 
what will be the conſequences of the 


Reſciſſion if it is granted. For it ought 
not to be eaſily granted under the cir- 
cumſtances, where the e to be re- 

where the 


ired is inconſiderable, 
Reſcion which is prayed on account 


with 


* Scio illud 3 quibuſdam obſervatum. ne | 
Da lid 0 vel ham, © tnjerk ot vel 


ſamnma prejudicetur, audiatur is qui integrum re- 
ſtitui t. L 4. FA. e 
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6. r When there is 
ni Reſciſſion, the fame hath its effect not 
2. only againit the whole fact has 
ſow. ven occaſion to it, but likewiſe againſt 
who repreſent them, and againſt 
third poſſeſſors. Thus, for example, if 
he who had purchaſed an Eſtate of a 
Minor, ſells it to a third n, the 
Reſtitution of the Minor will take place 
againſt the ſaid third perſon, and againſt 
every other poſſeſſor, and the Purchaſer 
will have his 
Seller. Thus, a rietor who is ſtript 
of his Eſtate by a or other Con- 
tract, to which he was conſtrained to 
= his conſent by ſome violence, may 
ring his Action __ any poſſeſſor 
whatſoever of the 
will recover it from him, although that 


third polieſſor had no hand in the vio- 
lence b. i 


* Interdum autem reſtitutio & in rem datur mi- 
nori, id eſt, adverſus rei ejus poſſeſſorem, licet 
cum eo non ſit contractum. Ut puta, rem à mi- 
nore emiſti, & alii vendidiſti: poteſt deſiderare in- 
tterdum adverſus itui, ne rem ſuam 


perdat, vel re ſua careat. J. 13.5. 1. F. de miner. 
Te the twenty bead Article ofthe ſecond Sec- 


In lac actione non 
venitur, an alius metum fecit: fufficit enim hoc 
docere, metum ſibi illatum, vel vim. J. 14.4. 3. 


. quod merus cauſ. See the fixth Article of the ſe- 
L Seton of the Vices of Covenants. 
VII. 
The Heirs of thoſe who had a right 
” may to be relieved againſt any Deed or Con- 
| ale rats may ſue to have the ſame reſcind- 
deceaſ.<d'. For altho' the Action ſeems to be- 
long only to the perſon who has been 
. wron yet the Right of demandin 
- reparation of the Jok he has ſuſtai 
in his Goods, will paſs to his Heir. 
And even the Father, who is Heir to 


his Son who was a Minor, may demand 
Reſtitution in the right of his Son]. 


Non ſolùm minoris, verùm quoque eorum qui 
reipublicæ cauſa abfuerunt: item omnium, qui ipſi 
potuerunt reſtitui in in » ſucceſſores in inte- 
grum reſtitui poſſunt. Et ita ſæpiſſimè eſt conſti - 
tutum. J. 6. F. de in integ. reſt. 

Non ſolùm minoribus, verum ſucceſſuribus quo- 
2 minorum datur in integrum reſtitutio, etſi 
t ipſi majores. J. 18. F. alt. F. de min. 
| Pomponius adjicit, ex ex qQuibus in re 
peculiari filii familias reſtituuntur, & patrem 
quaſi hæredem nomine filii poſt obitum ejus im- 


The 


ITED 


for granting a 


only againſt his 


aid Eſtate, and he 


ſuc for the Reſciſſion thereof; for the 


afterwards ſue for relief *. 


quzritur utrim is qui con- 


nulled had never been made. 


rafts, &c. Tit.6. Sect. 1. 327 


perrare cognitionem. J. 3. F. 9. ed. See the fif- 
tcenth Article. * | | 


oe? ett; > WARE: w* 
The Reſciſſion cannot be demanded 8. 4 e. 


by a Proxy or A although he & Pm) = 
ſhould produce a Letter of At-. . 9 


torney ; but he mult have a ſpecial Power wnvng 
or Proxy to authorize him to make as RN 
demand of this nature . For the ſi- 
lence of oy } yay; who might com- 
plain of an Act or Deed, is an approba- 
tion thereof: And it is reaſonable ropre- 
fume, that ſeeing he docs not exp 
ſignity his deſire to be relieved, he is 
Wong to abide by what has been 
ne. 


Si talis interveniat juvenis cui præſtanda fit 
reſtitutio, ipſo poſtulante præſtari debet, aut pro- 
curatori ejus cui id ipſum nominatim mandatum 
fir. Qui vero mandatum de univetſis ne- 

its dis alleget, non debet audiri. l. 25. 
$1. fe mm 


IX. 


If the cauſe of the Reſtitution hav- g. 7% Pa- 
ing ceaſed, he who might have been 9 v4 
relieved has ratified the Act or Deed = 
which he had ground to complain of, 7 Refer 
he will not afterwards be admitted to or ©; 


on of ite; 
approbation makes a new Act which 
confirms the former. Thus, for ex- 
ample, if a Minor being come of Age 
ratifies an Obligation againſt which he 
might have been relieved, he cannot 
Thus he 
who being at full liberty ratifies an Act 
which he pretended he was forced to 
pv ag to, cannot any more complain 
of it. 


Qui poſt vigeſimum quintum annum ztatis, 
ea in minore ztate geſta ſunt rata habuerint, 
frufera reſciſivnem eorum t. I. 2. C. - 
maj. fait, rat. habuer. J. 30. F. de min. Sec 
twenty third Article of the Section. 


X. 


If the Reſciſſion or Reſtitution is de- 1, xl 
creed, things are reſtored, on the part procal . 
of him who is relieved, to the ſame fed f the 
condition in which they would have . 
been, if the Act or Deed which is an- 

But as 

he enters again to the poſſeſſion of his 

Rights, 1 recovers what ought to be 

—— to him, either in Principal, or 

Intereſt and Fruits, if there be ground 

for it; ſo ought he likewiſe on his part 

to give back to his adverſe party what 

profit he has reaped thereby, ſo that he 

may draw no other advantage from the 

Reſciſſion, beſides the bare effect of 

entring again to his Rights, his Er 
ary 
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in common to him and his Minor,fiſ « 
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the Reſciſſion has ceaſed... Thus, it be- 

gins againſt Minors from the day of their 
Majority; and againſt Majors, 

from the day that they ſhall have been 

at liberty to enter their Action . 


they have no connexion 


- Dev which one with another, the Reſciſſion would Et quemadmodum omais minor ztas excipitur 


1 ha; ne re- be limited to that which may give oc- in minorum reftitutionibus, itz: 8c in mage 
lauen 9. caſion for it, and would not be extend- jr wy — 1 2 - 
| ed to the other matters contained in the funt, fuerint occupati, omne excipicbatur. Et 
faid Act or Deed. But if there were non abſimilis fit in hac parte migorum & majorum 
any connexion between the different pettufo * a. C. de temp. in am reit. See the 
of the ſaid A& or Deed, the effect ble to this Section. 
of the Reſciſſion * reach dem al, -; 41 nr 
whether it were in favour of him who ff ß Vie 
ſhould demand it, or for the mere o Thisrinae of Preſcription is reckoned , 1 
. . Heirs and Exccurans rim: 
ought to be reſtored to its former ſtate Who demand the Reſtitution, in ſuch | 2 
GEES W009 © | TT 7 marmer as to. join the time Which > Jabs 
LE  » | run againft che perſon to whom they a ze 
Ex cauſa curationis condemnata pupillo, ad- ſuc „ co that which has run again d cuutors. 
ve 4 wang _ ings 1 unt = ny Be themſelves. Bur if the Heir were a 
—— qui acquievit tune temporis ſen- Minor, his time would not begin to be 
tentix, dicebat tptam debere litem reſtaurare. e- added to that of the deceafed, till after 
renaius Modeſtinus reſpondit, ſi ſpecies in que pu- the day of his Majority. For he would 
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of the Reſeiſſon of Contrafts, Gt Tit. 6. Se&. 2: 


O the Reſtitution of Minors. 


which the Reader may — what 
has been ſaid of this matter in the ſix- 
teenth Article of the firſt Section of the 
Title of Perſons, and in the ninth Ar- 


ticle of the ſecond Section of the ſame 
Title. 


| The 3 
1. The cauſe of the Reſtitution of Mi- 


nors. 
2. This Reſtitution is independent of the 

boneſty or knavery of the party. 

3. The Minor is not relieved in all caſes 

without diſtinction. 

4 He is not reheved againſt what has 

| — done for juſt and reaſonable 

cauſes. 

5. The Minor is not relieved when be 
cheats, or does any harm. 

6 Nor when he is guilty of any Crime, 
or 


7. If a Minor gives it out that he is of 


age. 

8. Minors are relieved from all manner 
of damage, except in the caſes of 
the preceding Articles. 

9. The Minor is relieved againſt all ſorts 

of Ads or Deeds, in which be is 

im ured. | 

10. He is relieved if be has accepted an 


burdenſome, or * ed one that is 
profitable. 

11. If the Succeſſion is profitable when 
the Minor enters to it, but be- 
comes afterwards burdenſome by 
ſome accident. 

12. If the Succeſſion which the Minor 
bas renounced, is cleared and diſ- 
_ entangled by another Heir. 

13. The Reſtitution takes place for the 

- © profits of which the Minor has 
been deprived. 

Vol. I. 


Inheritance, or Legacy, that is 


14 The Miner is relieved from an En- 

„e run bim into 
Suits, and Expences. 

15. The Minor is relieved againft a Com- 


premi/e. 
16. Reftitation agai an omiſſion. 
17. The Minor is relieved againſt an Ob- 


ion for borrowed Money, if be 
"ons laid out the Money to his 
advant 


18. — — two Minors. 
19. The Authority of the Tutor does not 
binder the Reſtitution ; and the 


Minor is reſtored, even againſt the 


Act of the Tutor. 
o. Minority ends at five and twenty 
years 


21. rhe Src of - 


* penſation of 
13. 0 ification * an Ad, after 
one is come of age, 
Reſtitution. 
24. The Immoveables 
be alienated wit 


neceſſity. 


27. rr ; Sale 


the U les of Minors. 
26. ＋ ale made by the Tutor, without 
Efes of ag 22 be 
2 ett of the Reſci ag ! 
f Tutor, if 2 be 777 for it, 
and alſo againſt the Poſſeſſor. 
28. Improvements made by 15 Purchaſer 


of Lands and Tenements belonging 


to a Minor. 


29. 1 f a Purchaſe mads by a 


Minor. 
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HE Reſtitution of Minors is :.Theca»/ 
founded on the weakneſs of = 
Age, and on the inſtability of their Ae. 


Conduct, for want of experience, and 


knowledge i in buſineſs. And ſeeing this 
condition expoſes them not only to be 


ay wg upon by others, but likewiſe 
miſtaken often in their own in- 

tereſt; the Law all them relief 

all Acts and Deeds by which their Mino- 


rity may have engaged them in ſome 
damage. 
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cutus propoſuit, quo tutelam minorum ſuſcepit. 
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firmum ejuſmodi ætatum conſilium, & multis cap- 
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If after that a Minor has an 
Inheritance that is profitable, it 
pens aſterwards that the Goods are di- 
miniſhed by ſome Accident, as if a 
Houſe that 1s part of the Succeſſion pe- 
riſhes by Fire, if ſome of the Lands or 
Tenements are carried off by an Inun- 
dation, or if there ha 
of the like nature; the Minor havi 
done in that caſe nothing but what 


on would, and ought to 


have done, he cannot have relief there- 


runt, infi 
ſſterunt) Julianus quidem libro quad 


in, ſo as to recover and receive back 
from the Creditors to the {aid Succeſ- 
hon that which he had paid them.. 

81 locupleti bares extitit, & ſubitd hireditas 
lapia fit l quz chaſtnate peri 

exuſtz ſunt, ſervi fugerunt aut deceſ- 
rageſimo ſexto 


ac loquitur quaſi poſſit minor in integrum reſtitui. 
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If a Minor having re 
ceſſion, he who ſucceeds in his place as 


Heir, whether by a Subſtitution, or as |: 
being Next EK! accepts of the In- Meg 
Minor repenting af- i 


- 


heritance, and the 
terwards of his having reno 


deſirous to retract his Renunciation 5 


and to accept the Succeſſion, he will 
be relieved, while things are ſtill entire. 
But if the Succeſſion being incumbred 
with Affairs and with Debts, had been 


＋ 


renounced a Suc- 12. If the 


Heir. 


cleared and diſentangled by the care of 


this other Heir, who had ſold Goods to 
pay off the Debts, and had ended all 
the Affairs; the Minor could not be 
relieved under theſe circumſtances, to 


deprive the ſaid Heir of the fruit of his 


labours . 170 

Scrvola noſtra aiebat. fi. quis juvenili levitate 
ductus omiſerit, vel 
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Of the Reſtifſun of mrats, &c. Tit. 6. Se&t.2. . 533 


to put their Rights into the hands of 
Arbitrators z yet the Minor may have 
been deceived either in the choice f 


IE that is mo 
| is Tutor had aut A 


into which 
might not occaſion 


beved from him any preſent loſs in his Goods z he 


e will neverthdleſs be relieved from is, if 


hom mto 


it ſhould be difadvan- 


to him. As if he had 


Law du, in fore Buſineſs, or ſome Commerce 
N hich would run him into Law-Suits, 


15. The 


E 
it would have been his intereſt to have 


or other which 


avoided and prevented: or if he had ac- 
cepted an Inheritance incumbred with 


irs that would have required a 
and tedious diſcuſſion v. ' 8 


Minoribus ti quinque annis 8 

in a non lim cum de 
necks aliquid minuitur, fed etiam cum inter- 
plum ls & fp wn vx. 6: F. 


Neque illud inquiritur ſolvendo fit heereditas, an 
noa f: opinio enim, vel metus, vd color ejus qui 
— heredicatern infpicirur, noe tia 
hareditatis : nec immerits. Non enim prefcridi 
hæredi inſtituto deber, cur metuat harreditatem ad- 
ire, vel cur nolit: cam vrir fint bominum volun- 
rates, quorumdam negotia timentium, uorumdam 
vexationem , quorumdam æris — 
od U 
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If a Minor has referred ſome matter 


Amor is re- in diſpute to an Arbitration, he may be 
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the MAE to be received to 
make payment, as if the Sale had not 
been vacated till after a long time, and 


after many delays granted to him for 
ying the Price to the Seller; who 
— occaſion for the Money to ac- 


. reſſing debts, had been obliged to 
A ERS. oof to avoid a Scizure of his 
8 been made by a Cre- 
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* Minoribus in his que vel „vel 
yerunt, innumeris auctoritatibus conſtat eſſe 
. 
Amilius Larianus ab Obinio m Rutilianum 
lege oommiſſor ia emerat, data parte ita ut 
ſi intra duos menſes ab emptione, 2 
tem dimidiam non —— inemptus | 
fi intra alios duos menſes reliquum non 
numerũſſet, ſimiliter eſſet inemptus. priores 
duos menſes Lariano defuncto, Rutiliana pupillaris 

tetatis ſucceſſerat, cujus tutores in ſolutione ceſſa- 
verunt: venditor denunciationibus —_— 

datis, poſt annum candem poſſeſſionem Claudio 
lemacho vendiderat. Pupilla in reſtitui 
deſiderabat: vita tam apud prætorem, — 4 
præfectum urbi, provocaverat. Putabam bene 1 ju- 
dicatum, 
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| 5 by his Tutor to 


TY 


the 
27 
Tutor. 


h the Minor have been au- 
pals the Act or 

int which he deſires to be re- 
e, even Ade 8 neverthe- 


of the Son's 
Eſtate. And although it were an Act 
ſped in a Court of Juſtice, yet the Mi- 
nor may be relieved againſt it, if there 
be juſt ground for it. And it would be 
the ſame thing in whatever the Tutor 
ſhall have tranſacted in that quality 
nn the preſence of the Minor, if 


pears that he is wro y the act 
of he Furor For hs owe! of the 


Forst 2 is med to what may be profi- 
table for the Minor f. 


etiam in his 


Minor ibus annis quinque 
præſentibus tutoribus vel curatoribus, in judi- 


2 vel extra judicium geſta fuerint, in integrum 
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reſtitutionis auxilium ſupereſſe. {i circumventi ſunt, 
placuit. I. 2. C. fs tut. wel cur. incerv. 

Etiamſi patre, eodemque tutore auctore, pupil - 
lus captus probari poſſit, curatorem poſtes ei da- 
tum nomine iplius in integrum reſtitutionem po- 
A V. I. 3. . 

7. cod 

Tutor in re pupilli tunc domini loco habetur 
cum tutelam adminiſtrat, non cum 


lat. J. eo ne. Sec the twent _ 
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ſecond Section of Tutors. 
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ends only at the laſt 
moment of the five and twentieth year 
compleat, vo be reckoned from the mo- 
wen of che birth of the perſon who 
W for . Thus the 
— Acts which have pre- 

ceded this lab moment. And the years 
are com in ſuch a mamer, that 
the two day which are called Biſſextile, 
to our computation 
and twenty ninth 

= only reckoned as one. 
e one and the other are of 
the ſame year, at What moment ſoever 


it may have begun s. 


LA 88 the age of 1 

fad ar PJ , and is fill 

by the Law! of of Great Britain, al — 

Na ** are reckoned to 
ker. . af oo | 


* 2 e eee autem viginti d 
gene — Lig a tatalis ſui adhuc dicimus, 
2 


are the twent 
of Februar. 


ity was 


71 


may be 
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. Proinde & f Riffe 
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dies 

* The Origin * I. 
ass. y fo ir 
1 6 neveſſivy fo explain 
mt | e, & , 4 
days, and whith make np # 
year; fo this day mater « yur 
$ thet ung tt be e.. 

. e „ e . 
"+ fir ove 


cate that 


The Reſtitution which vatares the 2. 


of the Minor, Sees vr 7. 


of his 8 , unlefs it be that 


the Reftirution of the Minor is founded 


on the Fraud of his adverſe or 
upon ſome other Vice of Geige 


which ou 


to — 


to the Rules which have Been 


explained in the Title of Sureties. 


Si ea qus tibi vendidit poſſeſfiones, 


decreto 


inter poſito 


præſidis, ætatis tantummodo auxilio juva- 

tur, non eſt dubium ſide juſſorem ex 

obnoxium eſſe contra. 
it contractum interpoſitum 

urs en utrique per ſote tam 

dejuſſoris conſulendum effe. I. x. C. de 

Te the tenth Article of the firſt Section 


— op 
2 


=. 


i See the ſecond, ther Article; 
we ibn Fre feats fat 


When the condudt of Naters a 
to be ſuch, that before they 


of 


le of the —_— of t 


XXII. 

ats 22, Difden- 
attain theſ of 
are judy 1 
ir own 


Maori 


Affairs, the Law allows the ſame to be 


ed 


tation of A 


the age 


to them by Letters of Diſpen- 
| which Som may obtun at 
of one and yelrs - ape 


pleat, and Daughrers after they 


— And this Dif} 
hath this effect, chat t 


to this 


not as to A 
may do afterwards to their 


either by 


da 


2 hun th 
EE, 


rution of 


4 


nh wle 
t of their E eb imd Weir 
and look after * _ | 


go them? Thy Thus the he Dick 

docs not hinder eſti- 
inors, except in what relates 
ent of theit Eſtates and 
Th Deeds which Minors 
prejudice, 
alienating or monpiging their 
or ales le ither hath 
Diſpenſation of Age the effect 


E 3: 


enjoy? 


: 


LE 
WE 


A 


1115 


1 
5 1 = \ 
ITE EONS 


8 * $i quis cum minore contraxerit, & contractus 
inciderit in tempus quo —_— efficitur; utrum 
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quinque annis petiiſſet, en pars e, | 
nn Ea com gon ph 
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5 8 N ke „ e e e 
23. The an Act or deed executed by a Mi- 
fo Zante you de e 4 ate be . Za 
1 at — — ouch , 


ak 8 minori fbi 

| rm tavimus ramen ES. inte- 

D Item etſi alienam adiit 
miner. . 


TT bs . ee. 5 
1 4 4 
ere f, fm 5 . 


hus, he who du- 
Ity had approved of the 
ment of his Father, which ne XXIV. 
might have - procured to be annulled, - - The Laws have not only K n. 
who might have been relieved a- for the Reſtitution of Minors, but they Immovea- 
gainſt his ſai ation thereof, will have moreover forbid the alienation of % En 
= be whatcs to oppoſe it ; if after their Immoveable Goods. And altho' 4 nate 
he has attained the years. of Majority, the Minor were not wronged in the salut e- 
he receives or demands a ry which Price of the Sale of his Lands or Tenc- cy. 
de Father had left him b Teſ- ments, yet he would be relieved againſt 
Thus he who might have been the Sale thereof, if it were for no other 
— againſt a Bond which he had rcaſon but becauſe it is more profitable 
given in his Minority, after he is arriy- for him to keep his Lands and Tene- 
＋ | < . : ments, 
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tie Im- 


ments than to have the Price thereof. 
Thus Minors are reſtored againſt all 
Sales of their Lands and Tenements, 
whether they have been fold by them» 


ſelves, or „ Tutors, under colour 


of a Tranſaction, an Exchange, Barren- 
neſ of the Lands, or other pretext 
wharſoever o. But if it ſhould be neceſ- 
fary to ſell the Immoveables of a Minor, 
in order to pay off his debts, the fame 


might be fold after that the Sale thereof 
has been directed by a Court of Juſtice, 5 
aud provided the formalities be therein 


obſerved which ſhall be explained in 
the following Article v. 


Imperatoris Severi oratione prohibiti ſunt tu- 
tores & curatores ia ruſtica, vel ſubur bana dil- 


trabere. J. 1. F. de reb. cor. qui ſub tur. 


Non ſolum per venditionem ruſtica predia, vel 
ſuburbana pupilli vel adoleſcentes alienare prohiben- 
tur: {ed neque tranſactionis ratione, per mu- 
tatione & multò magis donatione, vel To uo 
modo ea transferre, fine decreto 4 tominle” ths 
poſſunt. I. 4. C. de pred. & al. reb. min, ſ. d. u. al. 

Si fundus fit ſterilis, vel ſaxoſus, vel peſtilens, 
videndum eſt an alienare eum non poſſit: & Im- 
perator Antoninus, & D. Pater ejus in hæc verba 
reſcripſerunt, quod 1 in m eſſe fun- 
dum quem vendere vultis, movere nos non poteſt. 
Cùm * pro fructuum modo pretium inventu- 
rus fit. I 13. ﬀ. de reb, oor, qui ſub tur. 

Et domus, & cxtera omnia immobilia in patri- 
monio minorum permaneant. J. 22. C. de adm. tas. 
See the Remark on the thirteenth Article of the 


third Section of Tutors, 


Ob xs alienum tantùm, cauſa cognita præſidi- 
ali decreto, prædium ruſticum minoris provinciale 
diſtrahi permittitur- I. 12. C. de pred: & al. reb. 
min. See the following Article, and the fourth 
Article of the ſecond Section of Tutors. 


XXV. 


25. For ma- To juſtify the Alienation of any of 5 * 

lues by the Lands or Tenements belonging to a 
m 

the Sale of 


Minor, it 4s mound that the-Sale be 
made for a nece 


which cannot be acquitted any other 
way: that this Sale be directed by a 


Court of Juſtice, after it has been made 
appear, by producing an Inventory of 


the Goods of the Minor, and a ſtated 
Accompt given in by the Tutor, that 
there is neither Money, nor Movcables, 
nor Debts, nor Rents due, or to become 
due, nor other Effects that may ſuffice 


for the payment of the ſaid Debts; ſo 
that it is neceſſary to alienate ſome of 


the Lands, or Tenements. And it is 
likewiſe wap. to make choice for 


the faid Sale of the Lands, or Tene- 


ments, that are of leaſt value, and that 
no more of them be fold than what 
is abſolutely neceſſary, that they be 
ſold by Cant or Auction, by Order of 
EA udge, after the delays which have 


Vor. I. 


of the Reſeiſſinn of Quitralis, Kc. It G. Sect.2. 337 


been regulared, and the Advertiſements 
tor giving nouce to the parties concert 


dium, tamen 


ary cauſe, ſuch as pay- ditors of the Minor, and in 


moveable; ing off debts that are preſſing, of which 
ef Minor. the payment cannot be yed, and 


cd, and the Ruyers, lallly that the 
Price of the Sale be applied to the pay- 
ment of the Debts d. 


' Quod & forts s alienum tantum exit, ut ex 
rebus cteris non poll exolvi, tunc prætet urbanus 
vir clariſſimus adeatur, qui ſua rehgiane æſti- 
met quiz * alienari, obligarive debeant, ma- 
nente pupilio act iono, fi poſtea potuerit probari ob- 

um eſſe prætori. I. 1. f. 2. F de reb. r. du 
Non paſſim tutor ibus, fed obtentu axis alieni, 

mitti debuit venditio. Namque non eſſe vam 
eis diftrachonis tributam: & ide prætori arbirri- 
um hujus re: Senatus dedit, cujus officio imprimis 
hoc convenit, excutere an dlignde potlit pecuna al 
extenuandum n alenum expediri. Quarere ergo 
debet, an pecuniam pupillus habeat : vel in numerats, 
vel in nominibus quæ coaveniri poſſunt, vel in fructi- 
bus conditis, vel etiam redituum ſpe atque obventio- 
num, um requirat, num aliz res fine preter præ- 
dia que diftrahi poſſunt, ex quorum pretio @ri 
alieno ſatisficri poſſit. Si igitur 3 non 
pofle ahundè exolyi quim ex pradiorum diſtrac- 
tone. tunc permittet diſtrahi, ſi modo urgem cre- 
ditor, aut uſurarum modus parendum æri alien 


ſaadcat. 4 1 Ae, wed. cov, qui ad. r. 
N Ne 


) edi rationes, itemque 
plim bonorum pupillariumn. 4. 1 f. f. 11. T 


3 provinciz decrevit alienandum, vel 
um — uburbanum, vel ruſticum pra- 

em pupilio, ü falſis — 
bus circumventam religtionem ejus probare poſſit. 


Senatus reſervavit: quam exercere tu quoque non 


vetaberis. I. 5. C. de pred. & nl. . win. . 
eprum Me pretori. J.. . F derb. ror. qui ſub tut. 
Nl 2 


an the ſame with theſe wſed in the Sale of Effates 
| # Court 


feized by Creditors, and fold by Deeree of 
\ And it i Heeres 


If the Tutor being preſſed by the Cre- 26. 4 Sal 


1 
vent or ſtop a Scizure of his Goods, 4 
ſells ſome of the Immoveables of the ,;, fx 
Eſtate without obſerving the formalitics n 
required, the Minor may be reſtored 
againft the Sale. F 

Tutor urgentibus creditoribus, rem pupillarem 

bond ſide vendidit, denuntiante tamen matre 

toribus. Quiero, eum urgentibus creditoribys diſ- 

tracta (it, nec de ſordibus tutotis meritò quippiam 

-dici poteſt, an pupillus in integrum reſtitui poteſt? 
Reſpondi, cognita cauſa æſtimandum: nec ideircò, 

fi juſtum fit reſtitui, denegandum id auxilium, quod 

tutor delicto vacaret. I. 47. F. de minor. See the 
nineteenth, the twenty fourth and twenty fifth Ar- 

ticles of this Section; 


vs fen Hoe | 
If the Alienation of the Lands or Te- 27. Ee 
nements of a Minor be liable to be re-“ Kc 


ſcinded, he will have his Action not/7 72%. 


only againſt his Tutor, if there bee 4, 
ground for it; but likewiſe againſt the grows for 


222 Pio ſſe ſſor 
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Was 


Nute 


— wof an ar nee 


of his Eſtate, reim 


Il he who has purchaſed Lands or 


ferm 'Tenements belonging to a Minor has 
EEE = 


as, for ex- 


bought — che Ruins 
. 
Houſe upon it, the Minor, havi 
on his [xr ge mrs of Refliturion 
demands the ——— he can- 
not enter again to the poſſeſſion of the 
ſaid Eſtate, without refunding the Ex- 
pences which have been laid out upon 
it, and of which he ought not to reap 
the benefit, to the 3 of the 
Purchaſer : Eſpecially, it ſhould ap 
pear that the Minor's Tutor or C 
an ought to anſwer for the ſaid Aliena- 
and that he were ſolvent. For in 
ahi ce the Minor would Oe his 
| Damages againſt uh 
But if he enters to the 


rſing the Purcha- 
fer for the Improvements he has mate ; 
the Expences which he has been at for 
things which ſerve only for pleaſure, 
will not be reckoned as Improvements. 


And the Purchaſer will only have liber- 


to take away ſuch of thoſe things de- 

too 6 for lane, -4s may be removed 

the condition in 

— * the n were wen we * 
nation. 


e Vendeatibus Mah FINITE em? 


ex- 
titit Lucius Titius, & ſex ferè annis poſſedit: & 
rem meliorem fecit. cùm 


ſint idonei curatores, ee Banc 
emptorem in integrum tui t? i, 
a eee proponereutur vix eſſe eum reſti- 

fi 9 omnes expenſas, quas bo- 


E | 


maximè cum fit ei paratum ptum auxilium, 
curatoribus cus idoneis conſtitutis. J. 39. F. . F. 


de minor. 1 | | 
dem reſpondit, ſurpeibus voluptatis cauſa ab 
emptore factis, adaleſcentem enerandum non eſſe, Quæ 
ramen ab codem xdificio ita auferri poſſunt, ut in 
facie priſtina (id eſt qua fuit ante — 
ædificium eſſe poſſit, emptori auferre 
e Es 4 admin. & per tut. See 
2 ſixteenth and fol Articles of the tenth 
Section of the Contract of Sale; and the twelfth 
4 ſubſe e Articles of the third Section of the 


| bi 5 the Minor inor_ who might be reflered to-the - 

ſeſſion ' his Eſtate, upon his refumding the Expences las 
out upon thoſe Improvements, nor be able to re- 

find the ſand Expences, and i the fate lad not been 


Unleſs it ſhould ap 


Si 


C 1y LL LAW. Se 


1 he 
l n recover the Intereſt of the Price, 


from the that he he 
back to 8 e the Frui due 


of which he has reaped the advantage * 


pear to be juſt and 


uitable to compenſate the Fruits with 
855 Intereſt. 


im oporteret emit, Iea 


; recuperare lum. Ita ut fine alterius 
3 etiam 2 uvene ſuum conſequa- 


tur. Ex quo ſcilicet ſimul intelligimus quid ob- 


ſervari oporteat, fi ſua pecunia pluris quam oportet 


emerit. We A & ſuperiore caſu venditor 

qui pretium t, etiam uſuras, quas ex ea pe- 

cunia t, aut ci it, reddat, & 
3 Per potu 


qui eſt juvenis, reci- 
piat. J. 27. f. 1. F. de minor, 


FC YM 


Of the Reſeiſſon off Contratts in fa. 


vour of Majors. 


ere are - Cauſes of Reſciſſions in The 
] wo wa, 


our of Majors, which are com: matter 


mon to all perſons of both ſexes; as if ## Sewn. 


one has been deceived by ſome trick, 


or forced b ſome violence: and there 


are other, Cauſes which are peculiar to 


ſome perſons. Thus, by our uſage 
wr Women, altho' of A 3 25 
oblige themſelves without the aithori- 


ty of their Huſbands; and ; the Cuſ- 


toms of ſome Provinces * cannot 


bind themſelves even altho ep have 
their Huſband's conſent. Thus Fathers, 


whoſe Children, altho* Majors, have 
* Money for their Debauches, 


rocure their Obligations to be an- 
nullol, if it appear that the Obligations 


Hive this vice in them; and the Sons 


themſelves yay have relief in this caſe, 
according to the circumſtances. As to 
whar concerns the Obligations of mar- 
ried Women, 'that has been explained in 
the Remarks on the firſt Article of the 


\ 


\ + firſt 


4 


7 


3 


of 
1 


> 


A 


been faid of this matter in that Title: 


It will ſuffice if we acquaint the Reader, 
that the Rules explained in that Title 
ought to be applied to Reſciſſions in fa- 
your of Majors, according as the Rules 
may be applicable to them. And that it 
is chiefly from the ſaid Rules that we 
are to draw all the Principles relating to 
this matter; ſo that there remains but 
few Rules concerning it to be ſet down 
in this Title. 


The CONTENTS. 


t. The Vices of Covenants are the cauſes 
of Reſciſſion in favour of Majors. 

2. Fraud between Co-beirs. 

3. Reſciſſion of a Partition. 4 85 

4. Reſciſſion of a Sale, becauſe of damage 

| uſtained in the Price. 


7. Reſtitution on the account of abſence, or 


for ſome other juſt cauſe. 
I. 
1. The Vices HE Vices of Covenants are fo 
of Cove- many Cauſes of Reſciſſion, which 


nants are Majors may make uſe of for 


| 8 againſt Acts or Deeds which have 


favour of any one of the ſaid Vices in them, pro- 


Majors. vided it be ſuch as may be a ſufficient 


2 to found the Reſciſſion upon. 

hus a Major who has entred into an 
Obligation, being a Madman, or a de- 

clared Prodigal, may be relieved. Thus 
a Major who has engaged himſelf thro? 
tome error or miſtake, or by the fraud 
and tricking of the Party with whom 
he had to do, or by reaſon of ſome vio- 
lence which may have forced him to 
give his conſent, will procure thoſe Acts 
or Deeds to be ed, in which any 
of the ſaid Cauſes ſhall be found, pur- 
ſuant to the Rules which have been ex- 
plained in the Title of the Vices of 
Covenants. 


See the whole Title of the Vices of Covenants, and 
the Remark there made on Uſuriouws Contratt;, at the 
end of the Preamble. 

Vo L. I. 


have been 47 when there is ſuffici- 


3 


If in the caſe of two Co- heir one, Pu 
of them, being ignorant of ſome Titles, C- 
or Effects of the Inheritance, Which. 
were known to the other, has been en- 
gaged his Co-heir to treat with him 

is ignorance, without havi 

juſtice done him, as to his ſhare of the 
Goods which the Co-heir concealed 
from him; he will procure that which 
has been done in this fraudulent manner 
to be annulled, and will recover fuch 
Colts and Damages as the quality of the 
fact ſhall deſerve; even altho' there had 
been a Tranſaction, if it be evident that 
this Fraud gave occaſion thereto b. 

* Qui per fallaciam cobæredis, ignorans univerſa 
2 os erant inſtrumentum 4 ** 
nana ſtipulatione, i t. non tam paciſci- 
tur, quam decipitur. J. 9. .. 2. f. 4 tranfact. 
3 e | 
If in a Partition among Majors there 3. Ni 

be any conſiderable wrong done, altho'f * 77 
there be neither Fraud, nor Knavery on 
the part of any of the perſons concern- 
ed in the Partition, yet he who is ag- 
grieved may demand a new Partition 

* Majoribus etiam per fraudem, vel dolum, vel 
perperam fine 1 won _ divitionibus, ſolet = 
venur1. wana in Ins, 

ter 32 eſſe conſtiterit. 4 GN 


J. 3. C. comm. wir. fad. tam fam. we. q. c. 4. See 
the ninth Article of the ſixth Section of Covenants. 

Accor ding to or Uſage, the aggrieved may de- 
mand a new Partition, A e be- 
teen 4 fourth and 4 third part. 8 


IV 


Majors may alſo A. Contracts 4. N 


of to be reſci It oy aw 


of o , 
fold any Lands or Tencments RI , L. 


than the half of their juſt value, pur- fand = 


ſuant to the Rules which have been ex- che Price. 
plained in their proper place l. | 


: © See the ninth Sectian of the Contract of Sale. 


V. | 

Majors not onl Acts or 5. Refluu- 
Deeds to be ted to which ry ene 7 
ent for reſeinding them; but. ne « 
they likewiſe obtain Reparation of what cher juſt 
has been done without their knowledge, . 
if they have received any prejudice there- 
by, and if they have juſt cauſe for de- 
manding the ſame to be annulled. Thus, 
a Major who has been abſent, is reliey- 
ed againſt a Preſcription, purſuant to 
the Rule that has been explained in its 

lace. Thus, an abſent perſon who bas 
— condemned for Contumacy on the 
head of ſome Accuſation, is admitted to 

Z r make 


it/6. Sect 3. 639 
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PART II. 


# 


. — 


Of SU CCESSTO NYS 


The PREFACE. 


i berein are contained divers Remarks, and many 


Principle: of great Importance in the matters 
"is eee ee 


treated of in this Secon 


The reaſons for diſtinguiſbing Succeſſions 


from Engagements. 
IE have diſtinguiſhed 


the matters belongi 
to Succeſſions 72 
thoſe that * to 
ements, which 
bu n examined 
in the Furſt Part. For 
although Succeſſions contain ſome kinds 
of Engagements, ſuch as thoſe of the 


Heir or Executor to the Creditors and 
Legataries of the to whom he 
ſucceeds, and thoſe of Co-Heirs and Co- 
Executors to one another; yet it was 
not proper to conſider Succeſſions under 
this view of the Engagements which 
— may happen to contain, becauſc 
theſe kinds of Engagements are nowiſe 
eſſential, but only acceſſory to Succeſ- 
ſions: And it may ſometimes happen 
that a Succeſſion contains no manner ot 
Engagement, as in the caſe where there 
is one only Heir or Executor who ſuc- 
ceeds to an Inheritance free from a! 


4 manner 
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e ay co ing Su. 
being of a different _ which re- 
quires a ſeparate Rank. 


I 
Numb. 2 


, the Goods, the 9 2985 
== Eon die, 
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_— of 
the Society of Mankind, and of he 
Goods of the Generation which paſſe 
| " that which ſu 

ange ought to be ed, and what 
is the N ral Order or it; that is, whe- 


Vas neceſſary to tranſmit the ut 
ſo clear youu by I 5 
ther Order is 


Relations 3,07 whether the dyi 
ſons" may diſpoſe + of their m 
whole, or in part, in favour of oth 
perſons who are to them”: 
even whether there might not be ſome 
other way of tranſmitting the Goods of 
one Generation to another ſucceſſively. 
_ Three way» If we ſuppoſe that in the — 
Tes of the Society of Mankind 
e Ad wbt emed e ihr ate, did re ths 
Good; of to their conſideration the ways of tranſ- 
one Gevera- mitting the uſe of the Goods of one Ge- 
n 0 ih neration to another; there were three 
%, principal ways which they could not 
fail to have in their view, among others 
—— * 1 probably occur to their 
3 hrs in ſuch a deliberation. 
e firſt way is, by conſidering all 
che Goods as if they ought to be in 
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naturally ſuch, that Syf] 
the Goods of thoſe wid die} » 6 2 


pals intirely to ildren, or in de- Se 
tault ry, lng 88 er near their own parti icular e And it 


Book IV. 


ts a 
een 
me for his own uſe. And upon 
- pn. — of Goods 

| among 
3 hred, there 
ERS 
fame manner as it is in R = 


r en 
all Men, 9 * one may have 
ſomethi 


cluſive o + One of theſe ways is 


Legal Su. which are ſo 
called, becauſe they tranſmit all the 
Goods of thoſe who die without havi 
diſpoſed of them, to the perſons who 
eee ie Sn by vir⸗ 
accord- 
their Order of cendants, 
and Collaterals. The other 

is that of Teſtamentary Succeſſions, 


to the perſons whom the deceaſed 
— to the Succeſſion by a Teſ- 


* e Of theſe three ways, the firſt which 


would render all things common to all 
meny would be ſo full of inconvenien- 
es, that we ſee plainly that it is im- 


e * . 0. of Juſtice and 


ui 2 3 
. 0 12 a 


of each 4 
828 


on; the Univerſal 
Goods would be a 


. 4. 8. impracticable, amon 
number of o full o 


Love, and ſo much wedded to 


would be Ee hy Mett it is impoſ- 
Gble'that all th ould be js i in 


common to Ly ood and to the bad, to 
' thoſe who labour and to Roſe who 0 


idle and do no z that thoſe 

who know to make a right uſe, nds 
juſt diſtribution of the 
; be on the ſame level with thoſe who 
have neither the fidelity 2 to 
preſerve the Goods to the Societ 

the prudence that is requiſite . ohi the 
right diſpoſal of them, and who would 
do nothing but conſume and waſte 


them. So that the ſtare of an Univerſal 


Community, which might have been 
equitable and uſeful E — men 


fectly juſt, living in a ſtate of For 
cence, and free trom paſſions, cannot 


bur be unjuſt, chimerical, and full of - 


I incon- 


which tranſmit the Goods of thoſe . 


e of the 1 


ſhould 
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- Of Succtss10Ns. 


Line which unites them ſucceſſively ona 


incoreniencies among men, ſuch is we 
are now a days. And we ought not to 
draw any from the Socie- 


and accordi 


the Society, 


Order which they 


ties which we ſee among the particular 


perſons who hve in Regular Communi- 


ties, to an Univerſal Society of a whole 
Nation, of a whole People, or even 
only of a Town, or other Corporation. 
For that which preſerves thoſe Regular 
Communiries, is, that they are not made 
up of many Families, who are to be 
maintained according to their condition, 
to the number of perſons 
in each Family ; but conſiſt only of ſin- 
ple Perſons, who are ſubject to their 

uperiors, having no ſhare in the ad- 
miniſtration of the Goods and Affairs of 
and who are allowed no 
other uſe either of rhe ſaid Goods, or 
even of their own Liberty, but what is 
preſcribed by the Rules of the Religious 
profels. This is 


what cannot be put in ice in a Bo- 
dy chat is compoſed of many Families. 


En III. 
Of the two ſorts of Succeſſions, which 
are called Legal, or Teſtamentary. 


It is not therefore without reaſon that 
no Government, where there has been 
any thing like Order, has ever put in 
practice the Univerſal Community of 
all Things among all Men; but they 


have obſerved the two other ways of 


Succeſſion, to wit, the Legal, which 
is likewiſe called the Succeſſion of In- 


reſtates, becauſe it takes me when 
any dies without making a 
and the Teſtamentary Succeſſion. 


eſtament, 
And 
the uſe of theſe two ways of Suc- 
ceſſion has been differently intermixed. 
For ſeeing both the one and the other 


have their foundation in the Order of 


Society, they have been both received 
in all places. And ſince they recipro- 
cally derogate one from another, they 
have been reconciled divers ways, as 


ſhall be explained hereafter. 


Deſcen- 


- dants, A- 


ſcendants, 
Collaterals. 


Tn Cav BY | 
The Order of Legal Succeſſions. 


Three kinds There are three Orders of Legal Suc- 
Heir, ceſſions, according to three Orders or 


Degrees of Perſons whom the Laws 
call to ſucceed. The firſt is the Order 
of Children, and other Deſcendants: The 
ſecond is that of Fathers and Mothers, 
and other Aſcendants: And the third is 
of Brothers and Siſters, and other near 
Relations, who are called Collaterals; 
becauſe that whereas the Deſcendants 
and Aſcendants are in one and the ſame 


to the other; the Brothers and all the 
other more remote Relations are among 
themſelves at the ſide one of another, 
every one in his own Line under the 
Aſcendants which are common to them. 
The firſt of theſe three Orders, which 


543 


Firff Order, 


calls the Children to the Succeſſion of 


their Parents, is altogether Natural, as 
being a conſ cs. the Order which 

has eſtabliſhed, by giving Life to 
Men by the birth whick they denve 
from their Parents. For ſince Life is-a 
Gift which renders the uſe of Temporal 


Claldren to 


Parents. 


Goods neceſſary, and that God gives 


them as a ſecond benefit, which is a 
conlequence of the former; it is natural 
that the Goods being an Acceſſory to 
Life, thoſe which belong to the Parents 
ſhould pals to their Children, as a bene- 
fir which ought to accompany that of 
Life. And this Rule, which 1s part of 
the Divine Law, as well as of Humane 


Laws, is fo juſt and fo natural, that it 


is engraven on the Minds of all Man- 
kind *. FE 


See Chap. 1 of the Treatiſe of Laws, Ne. 3. 

He that ſhall come forth out of thine own bow- 
cls, ſhall be thine heir. Gen. xv. 4. 
then heirs, Roms, viii. 17. A man leaveth an 
inheritance to his children's children. Prov. xiii. 22, 
Ratio naturalis, quaſi lex quzdam tacita, liberis 
rentum hæreditatem addicit, velut ad debitam ſuc- 


ceſſionem cos vocando, Propter quod & in jure 
civili ſuorum hæredum nomen eis indictum eſt. Ac 


ne judicio quidem parentis, niſi meritis de cauſis, 
„ rag ab ea ſueceſſione poſſunt. J. 7. F. 4. 


And if children, 


The ſecond Order which calls the g = 
Aſcendants to the Succeſſion of the De- der, Succc / 
ſcendants, is not natural, as the firſt is ff Fa- 


to the Aſcendants. For as it is conform- 
able to the Order of Nature, that the 
Children ſhould. furvive their Parents; 
ſo it is contrary to the ſaid Order, that 
the Parents ſhould outlive their Children. 
But when that caſe docs happen, it 
would. be againſt Natural Equity, that 
the Parents thould be deprived of the 
ſorrowful comfort of ſucceeding to 
their Children, and that th owl 


| ſuffer at the ſame time both the loſs of 


their Perſons, and likewiſe that of thcir 
Goods b. And the fame reaſon which 


_ unites to the Benefit of Life that of the 
re Goods, and which makes the 


Children to receive both the one and 
the other from their Parents, demands 
likewiſe, that when the Aſcendants ſur- 
vive the Deſcendants, who die without 
Children, they ſhould not be deprived 
of their Goods ; fince the Children and 
the other Deſcendants holding their Life 


which makes the Deſcendants to ſucceed . 


of 


Tbe CIVIL LAW, Ec. 


of their Parents, the Goods of the Chil- ther's fide, and which are called; Goods 
r And like w iſe, 
ing the neceſſities of the Life of t that Mothers, and the other Aſcend ants 


to whom owe their own. So that on the Mother's fide, do not ſucceed to 
223 Succeſſion of Aſcen- 8 
dants to Deſcendants is agreeable to the came to them by the Father's 


fide, and 
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Law of Nature, as well as that of De- 
ſcendants to Aſcendants: And both the 
one and the other are a c of 
the ſtrict Union that is between theſe 


which God has eſtabliſhed between 
them. For one of the effects 
3 and of thoſe © Dates, is 
ocal uſe which Nature gives 
wg; ory of the Goods of their 
3 and to the Parents of the Goods 
of their Chi making them as it 
were common to both. is is the rea- 
ſon why the Laws of the Romans, even 
before they knew any thing of the Chriſ- 
tian Religion. conſidered the Goods of 
Parents as the of their Chil- 
dren, and the the Children as 
belonging to their Parends in the ſame 
manner; and looked upon their mutual 
Succeſſions to one another, to be not ſo 
— an Inheritance which brought 
any new f 
a that — ht 


ich ſeemed to make 


- them Maſters of the Goods of one an- 


Remark on It is to be remarked touchin this na- | 


other e. 


Non fic parentibus l liberorum, ut liberis 
tium deberur harreditas. Parentes ad bona E. 


rum ratio miſerationis admittit: liberos 1 75 ſi- 
mul & pdrentium commune votum. 1. F. 
fi tab. tet. nul. ext. unde lib. Ne & fle 1 
& pecuniæ damnum ſentiret. I. 6. F. de jure dot. 
Nam erfi parentibus non debetur filiorum haredi- 
tas, propter votum parentum, & naturalem erga fi- 
lis charitatem, turbato tamen 2 mortalitatis, 
non minus parentibus, quara is, relinqui 
debet. J. 15. F. de moff. teſt. pie 

in bis keredibus evidentius apparet continua- 


tionen dominii ed rem perducere, ut nulla videa- 


tur heveditas fuiſſe, quaſi olim hi domini eſſent. 
qui etiam vtre patre quodammodo damini exiſtuman- 
tur. |, II. ff. de lib. wil +l 1 
Largius tempus parentibus liberiſc * 
Bins 9 tribuitur: in — km fa fanguinis 


videlicet, VE Ee an 
— 4 * 9.12. f. de Succefl. ed 


Perſons, and of the mutual Duties 


ht, as a continuation 


which arc termed Goods of Pat ernal 
Inheritance. This Rule is a conſequence 
of another Rule of the fame Cuſt 
Ae 
to to the 
— aan 
ſide: and the Goods of Maternal Inhe- 
ritance to be appropriated in the ſame 
manner to the neareſt Heirs of Blood 
on the Mother's fide. And this Rule, 
which is commonly expreſſed by theſe 


nis, A aller gane ne thine 


Natural * which a ropriates riates the 
Goods to the neareſt Relations. For 
this r of the Goods NA the 
thoſe who -are _ the e Fanky — 
whence the Goods come. And Nis juſ- 


tiſies the Rule, which deprives the A- 


ſcendants of the property of the Goods 


of Inheritance belonging to a Deſcen- 
dant, which came to him from another 
Stock, to the end that the Goods come 
from one Family may not paſs to ano- 
ther, as it would ha if the Paternal 
Goods ſhould. aſcend to the Maternal 
Aſcendants, or the Maternal Goods to 
the Paternal Aſcendants, who would 
tranſmit them to their Hei eirs, and by 
that means take them away from the 
Family from whence they came, But 
theſe Cuſtoms leave to the Aſcendants 


. the Moveables and I omar of their 


Deſcendants, and the of Inheri- 
tance which deſcended from their Stock, 
bc ether with the Uſufruct of the Goods 

Inheritance come from the other 
Stock. Which has this double effett, 
that it preſerves the Goods of Inheri- 
tance in the ſame Families from which 
they came, and likewiſe provides what 
ſeems to be equitable in fayour of the 


Aſcendants. 


70 Succelſi tural Equity, which calls the Aſcendants 1 hs a Maxim in the Engl Lew Lew, That Inheri 
„eto the Succeſſion of the Deſcendants, taxce aſcend. 


and which was obſerved in the Romay 
Law, that upon another Principle of E- 
quity, the Cuſtoms of Fance have eſta- 
blithed another Rule, which is, that 
Goods acquired by Deſcent from our 
Anceſtors, do not aſcend; that is to fay, 
that the Father, and the other Aſcen- 
dants on the Father's fide, do not ſuc- 
cced to the Goods of their Deſcendants 
which they have inherited on the Mo- 


which Maxim, the lineal Aſcent in l 
prohibited, but not in the Collateral. For if there be a 
Father and a Son, and the Father hnue a Brother that 
is Uncle to the Son, and the Son Land in Fee 
Simple, and die without Tſe, leaving behind him a Fa- 
ther and an Uncle, the Uncle ſhall have the Land as 
Heir to the Son, and not the Father, altho' the Father 
is nearer of Blond. Yet if the Sm in this caſe die with- 
aut Iſſue, and his Uncle enter into the Land as Heir to 
the Som, (as by Law he ought) and after the Uncle 
dieth without Iſſue living, the Father ſhall have the 


Land, as Heir to the Ucle, and not as Heir to his 


Son; for that he cometh to the Land by Collateral De- 
ſeent, 


Tie third 


S 'Succtssions.. 


fo, and not by Lineal Aſcent. Littleton, Book 1. 
K | 


The Law of England with the 


| France, in preſervng Effates m the Fami 
whence they come. - For i . 


the part of the Father, and be entreth, and 

dies without 1ſſne, this Land ſhall deſcend to the Heirs 

on the part of the Father, and not to the Heir: on the 

part of the Mother. And in like manner, when Land: 

deſeend of the part of the Mother, the Heirs on the 

1 Littleton, 1. 
4. 


The third Order of Legal Succeſſi- 


Order, Sn ons, which is that of Collaterals, is 


_—_ 


CHANT, 


Principle of the 


founded on the fame Natural Equity, 
which calls the Deſcendants and Aſcen- 
dants to Succeſhons. For the Goods 
which ought to paſs from the deceaſed 


to his Deſcendants, or in default of them 


to his Aſcendants, 89 naturally to thoſe 
who repreſent the {aid Aſcendants, and 
who derive from them their Origin, in 
common with the deceaſed. Thus, we 
may ſay in general of theſe three ſorts 
of Succeſſions, of Deſccndants, Aſcend- 
ants, and Collaterals, that all the per- 


ſons who are united by Birth in one of 


theſe three Orders, are conſidered as 
'one Family, to which God had appro- 
priated the Goods of all the particular 
perſons whereof it conſiſts, in order to 
make them to paſs from one to the o- 
ther ſucceſſively, according to the de- 
gree of their nearneſs of kin. And in 
Fre, this Succeſſion by Proximity, is 
ſo natural, that it has been confirmed 


by the Divine Law #4. 


4 If a man die, and have no Son, then ye ſhall 


.cauſe his inheritance: to paſs unto bis daughter. 


And if he have no daughter, then ye ſhall give his 
inheritance unto his brethren. And if he have no 
brethren, then ſhall Jy ive his inheritance unto his 
father's brethren. | ac if his father have no bre- 
thren, then ſhall ye give his inheritance unto his 


Kinſman, that is next to him of his family, and 
he ſhall poſſeſs it, and it ſhall be unto the Children 


of Iſrael a ſtatute of judgment, as the Lord com- 
manded Moſes. Numb. xxvii. 8. 9. 10. 11 
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uity of Succeſſion 
by proximity of blood, which is a con- 
ſequence of the former, that although 
there were no other Law for Succeſ- 
ſions, beſides the will of thoſe who diſ- 
poſe of their Goods, it would be juſt 
and natural, that every one ſhould: call 
his neareſt Relations to ſucceed to his 
Eſtate, unleſs he ſhould have particular 


| To this we: 1 as Ascher 


reaſons that might oblige him to diſ- 


poſe of it otherwiſe. ' For the union 
which is formed by Birth, between A- 
ſcendants, Deſcendants, and Collaterals, 
being the firſt Tie which God inſtitut- 


ed among Men, to unite them together 


in Fer and to engage them to the 
e 9? : 


and 


duties of mutual Love; every one, in 
the oy bo . ought to have 
ro thole ns, to whom God, 

by this firſt Tie, has united him more 
ſtrictly than to others, and not to de- 
prive them of his Goods, without a 
uſt cauſe. Thus we may fay that. the 
a Succeſſions have this in their ta- 
vour, that they are not only conform- 
able to the Order and Inſtitution of 
Nature, which calls to the Succeſſion 
the neareſt Relations, . by the _— of 
Blood, and by appropriating the Goods 
to the Families; but they are likewile 
moſt conſiſtent with the Love and At- 
fection, which thoſe who diſpoſe of 
their Goods ought to have for their 
Relations, unless they have rendred 
themſelves unworthy of the Succeſſion, 
or that ſome other .reaſonable motives 
— have induced the Teſtators to diſ- 
of their Eſtates another way. It 

is upon this Equity, that the Cuſtoms 
of France are founded, which appro- 
priate Eſtates unto Families, in ſuch a 


p 
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manner, that they do not permit perſons 


to diſpoſe of all their Goods to the pre- 
judice of the Collateral Relations, even 
the moſt remote, as ſhall be obſerved 


[1t may not be amiſs to take natice here of the diffe 
e 3b 20 25 Roman Law, 3 
-Sutreſſion of vals. By the Roman Law, all of 
the Collateral Line ſuecedd:- accor ding to their proximity, 
without any other ditind;on, except in the Right, of Re- 
2 br 


2 allowed to 

Bit by the Lam ef England, the Collateral 
Line is divided; the dirett Line is, into Deſetdants, 
n Aſcthdants, The Deſcendants in the Collateral 
Line, are the Brothers and Siſters, together with their 
Tiſſue 3 the Aſcendants are the Uncles and Aunts, Great 
| and Great Annt; und fo upwards. And in this 
Line none f the Aſcindans ' ate admitted 'to the Sua- 


'Law of England. Another difference there ii, for | 
— ore the Brothirs, and other: 4 | 
the hal, blood, are admitted to. the Succeſſion after theſe 
of: the whole blood in the ſame degree. As for inſtance, 
when one, dies without leaving any Iſſue of hi  ownbody, 
and having none of his Aſcendaits alive, his Brothers 
and Siſters of the whole blood, with their Iſſue, ſucceed 
to him in the firſt place and next to them are admit- 
ted the Brothers and Siſter; of the half Blood, with their 
Deſcendanti. But in England, thoſe of the half blood, 
that ts, thoſe who have only one Parent in common, are 
never admitted in Succeſfions to Lands of Inheritance, 
tho in Perſonal Eſtates it is otherwiſe. Coke, 3 Rep. 
Ratdlife's, Caſe, fol. 4% 41, Hales's Hiſtory of the 
Common Law, pag. 23 6. Stat. 22. & 23. Car. 2. 
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wiſe- their foundation in the Order of tamen, 


Society; and we may obſerve in the 
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inftr, 
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wiſe Diſh 


That Teſtamem are 


ſuppoſed that hewho-chuſes other Heirs 
than, "gar: 8 e Nel S een 
ought. to have ſome- particular motives 
which induce him to diſpoſe of his Su- 
ceſſion otherwiſe, than the Law would. 
dilpoſc_ of it. For it was not their in- 
tention. to cquntenance nable diſ- 
politions, which ſhould have only for 

cir motive. ſome paſſion, or humour, 
and to grant an inconſiderate li of 

ing all forts of diſpoſitions, 


- 


| ons, juſt or 
unjuſt ; fince the good Order of Yocie- 


ty. doth. not petmit, even in matters 
Which have 85 cir effect in the lifetime 
of the parties, diſpoſitions which may 


be any..way inco t. with Decency 
Good bree. doth not PEE 
rodigals to have the ent of 
their, own Eſtates. Thus, che liberty 
which the Laws grant to perſons to diſ- 
poſe. of their Eſtates by a Teſtament, 
plics without doubt, according. to 
the intendment of, the Law, this condi- 
tien, that the diſpoſitions which they 
ſhall- make in ſo ſerious an Act as is that 
of making a Teſtament, hall be accord- 
ing to Reaſon. Bur altho' the intenti- 
on of the Laws which permit Teſta- 
ments, ou not to be explained in any 
- 6ther ſenſe, ſince we cannot ſay that 
they, approve indifferently of all manner 
f diſpoſitions 3 yet there would have 
been too many inconyeniences in adding 
to the Law which permits Teſtaments, 
the condition that the diſpoſitions ſhould 
be reaſonable. For this reſervation 
ould call in queſtion all manner of 


Teſtaments, even thoſe that ſhould be 


| the moſt conformable to Prudence and 


uityz ſince there would be a liberty 


given from hence to examine them, 
and that by conſidering them under a 
different view than what the Teſtator 
had, it would be an eaſy matter to call 
them in queſtion. Since therefore it 
was not convenient to add to the Law 
ſuch a condition, and that it was nei- 
ther juſt nor poſſible to preſcribe to eve- 
ry Man in particular, the manner in 
which he ought to diſpoſe of his Goods; 
it was wa. =: that the Law which 
permits Teſtaments, ſhould leave it to 
every one in particular to diſpoſe of his 
Goods as he himſelf ſhould judge moſt 
reaſonable, whether by ting to each 
Teſtator an indefinite liberty to diſpoſe 
of all his Goods, or by reſtraining this 
liberty to a part of them; but ſtill leay- 
ing it to his own Judgment and Pru- 
dence, how he will bequeath that which 
the. Law allows him to diſpoſe of. 
—— 2 theſe general Principles, 
01. I. | | 


which all Mankind muſt agree in, we 
may reaſonably draw this conſequence, 
that ſince it is agreeable to the Law of 
Nature that Succeſſions ſhould go to 


the Next of Kin, and that it is likewiſe 


equitable that thoſe who have Goods 
may diſpoſe of them 5 Will; the ſpi- 
rit and intention. of the Laws which 
have permitted the making of Teſta- 
ments, has bcen, that the liberty of be- 
queathing ſhould be regulated in every 
one according to Prudence, which may 
determine the uſe of this liberty to more 
or lels, according to the condition of 


his Eſtate, his Family, and his different 


Obligations to other perſons beſides his 
Children, if he has any, or his other 
near Relations; for it is by theſe cir- 
cumſtances, and others of the like kind, 
the various combinations of which arc 
infinite, that every one ought to regu- 


late his my 15 ook and proportion 


them to his Subſtance, and to the diffe- 
rent obligations he lies under. Thus, 
thoſe. who have but a ſmall Eſtate, and 
a great many Children, are leſs at liber- 
ty to diſpoſe of their Goods by Will, 
than thoſe who are rich, and have no 
Children. In like manner, thoſe per- 


ſons who have poor Relations, are un- 


der a preater tic and obligation towards 


them, than thoſe are whole Relations 


are wealthy, and in a good condition. 
Thus in general, the circumſtances in 


which every one happens to be, point 


out to him the uſe of this Prudence, 


which ought to be his Rule and Guide. 
If we conſult therefore ag natural 
e Spirit 


Equity, which ought to be t 
of all Laws; we ſhall be apt to con- 
clude, that the Principle which juſtifics 
this liberty of bequeathing by Will, is 
nothing elſe but the Equity that is in 
the uſe of this Prudence. Thus, it 


would ſcem that we may reaſonably 


ſuppoſe, that thoſe who made the Laws 
concerning Succeſſions, did agree in 
this Principle; and were divided only 
in the conlequences which they drew 


from it, and made as it were two Par- 


ties; from whence have ſprung the two 
different ſorts of Laws which are ex- 
tant concerning this matter. i 
The one is that of the Roman Law, 
the Authors whereof thought it proper 


to leave to every one an entire liberty to 


diſpoſe of his Goods as he pleaſes“; and 
they did not think the inconveniencies 
ariſing from the bad uſe which ſome 


might make of this liberty, to be a ſuf- 
ficient cauſe why it ſhould not be left 


common to all perſons; to the end that 


the condition of thoſe who are reaſon- 
| „ able, 
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Succeſſions, is that of the Cuſtoms in 
_ France, the Authors of which did not 


5 of the bad 


tae 0; os: NN 8 1 WK 
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bounds which perhaps it might be con- 
venient to preſcribe. to ox 
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lyaſe 
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ſqve 
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+ Ug 
ds logo Belatdn, | 
The other kind of Law concerni 


judge it convenient to leaye particular 
perſons at liberty to have no manner of 
regard for Natural Equity, which calls 
the neareſt Relations tv the Succeſſion, 


under pretext of ſome few extraordina- 
45 of ſuch a liberty. And they were 


deſirous to prevent the inconvenience 
e which might be made of 
this liberty by thoſe who in making 
their Teſtaments govern themſelves b 
no other Rule beſides that of their Paſ- 
12 and under theſe ſeveral views, not 
in 
the different ſorts of perſons, and not 
thinking it reaſonable to ſuppoſe that 
the greateſt part of Mankind would re- 
gulate their diſpoſitions by a prudent 
a | WE co ey OE to 
this liberty of bequeat r all forts 
of ons 5 Gitinctzon We 
ſhall ſee in the following Article ſome 
differences which it is neceſſary to ob- 
ſerve between the Spirit of the Roman 
Law, and the Spirit of our Cuſtoms in 
France. | 


VII. 


Difference between the Spirit of the Ro- 
man Law, and that of the Cuſtoms in 
France. . | 


It would ſeem that the manner in 
which the Romans did firſt put in prac- 
tice this Law which gives a and 
indefinite liberty to all perſons to diſpoſe 
of their Eſtates as they pleaſe, which 
they derived from the Grecian Com- 
monwealths, was a conſequence of that 
Spirit of Dominion, of which we ſee 
ſo many other marks in their whole con- 


duct, from the foundation of their State, 


whether it be in relation to other Na- 
tions whom they conquered, or even 
with reſpe& to their own Families, in 
which they had aſſumed to themſelves 
an ablolute Power of Life and Death, 
not only over their Slaves, but like- 
wiſe over their Children b. Purſuant to 
this Spirit of Dominion, they took to 
themſelves the liberty to diſpoſe of all 
their Goods at pleaſure, and to deprive 
not only their Relations of their Suc- 


able, might not be reſtrained within the 
conduct of 


occaſions, which might juſtify the 
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ceflions, but even their Children, with- 


out any cauſe, *Tis true, chat this might 
have been à means to 


they mi 

N * eſtaments, 

they ſhould be conſidered as being made 
perſons who were not al 


Nel right ſenſes, and who were de- 
prived of the uſe of their Reaſon at the 
. 
a time, or certain 

rtion of the 3 Goods for the 
Child ren, to whom they a ated 
a fourth of the Goods they would 
have had if their Parents had died In- 
teſtate*; and they allowed likewiſe Fa- 
thers and Mothers, and other Aſcen- 


dants, to exhibit . Complaints againſt 
1 


the Teſtaments of their Children, as 
being contrary to the duty and reſpect 
which Children owe to their Parents e. 
And at laſt the Emperor Juſtinian 
thought he did a great deal in favour 


of the Children, When he augmented 


their Legitime, them, inſtead 


. 
_ "of a Fourth Part, Thin of the Goods, 


when there were four Children, or a 
leſſer number, and raiſing it even to a 
Moiety, in caſe there ſhould happen to 
be five or more Children f. But as for 
the Collaterals, there was ſtill left an 
intire liberty to the Teſtator to deprive 
them of the whole Succeſſion, except 
in one only caſe, and that in favour on- 
ly of Brothers and Siſters, who were 
allowed to complain of the Teſtaments 
of their Brothers and Siſters, when the 
Heir inſtiruted by them was an infa- 
mous or ignominious perſon. And even 
this liberty was not extended to thoſe 
who were Brothers and Siſters only by 
the Mother's ſide s. Thus, we ſee that 
the Roman Law conſidered each Teſta- 
tor as a Lawgiver in his own Family, 
leaving to him an abſolute power of diſ- 
poſing of his Goods according to his 
pleaſure, under theſe reſervations alone, 
which have been juſt now mentioned. 


I. 1.4.1. F. de bis qui ſui vel al. jur. ſunt. 
2 12. in fine F. 4d. & poſt. Luk, * patr. 
eſs. 1 . | | 

= Hoc colore inofficioſo teſtamento agitur, quaſi 


z 


Children in : 


together in 


- Of /Succggs0Nns. 


is, the Roman Law: and the Law 
which reſtrains the liberty of diſpoſiti- 
ns 1 in fayour even of 
Collateral Relations in the remoteſt de- 


gree, has been obſerved in all the Pro- 
vinces of France which have their pecu- 


liar Cuſtoms. But ſeeing there is no 
Natural Rule which aſcertains the pre- 


ciſe bounds of the liberty of Teſtaments, 


and of other Diſpoſitions in view of 
death, and the Portion of Goods which 
one may give away from his Heirs at 


Law, or Next of Kin; and that it is 


only by arbitrary views that theſe bounds 
can be ſettled z they are differently re- 
gulatod by the Cuſtoms. And there is 
only this common to them all, that 
they have two Rules, which 
are conſequences of the Principles which 
have been juſt now taken notice of. 
One, which diſtinguiſhes the Paternal 
Goods from the Maternal, in order to 
preſerve to the Relations of each ſide 
the Goods which have deſcended from 
their Stock : And the other, which al- 
lows of no other Heirs beſides the Next 
of Kin whom the Cuſtom calls to the 
Succeſſion, and which gives only the 
quality of Univerſal Legataries to thoſe 
to whom perſons leave by Teſtament, 
or other diſpoſition in view of death, 
all that they can give away; the name 
of Heir remaining proper only to the 
Heir of Blood, with this ny an- 
nexed to it, which is common in all the 
Cuſtoms, that the Heir at Law is made 
Heir at the moment of the death of 
the perſon to whom he ſucceeds, even 
although he know nothing of the ſaid 


death. This Rule the Cuſtoms expreſs 
in theſe words, The dead man gives Seiſin 


to the living, his Next of Kin that is ca- 
pable of ſucceeding to him; that is to ſay, 
that the inheritance accrues to him, with 


all its 2 at the moment of the 


death of his Relation to whom he ſuc- 
ceeds : which hath this effect, that if 
the ſaid Heir ſhould chance to die with- 
out knowing that the ſaid Succeſſion 


was fallen to him, he would tranſmit it 


grant a liberty to diſpoſe 


tion and perſua 


to his Heirs, in the Game manner a if 


he had declared his Acceptance, and tis 
ken poſſeſſion” of it. t excepting 


theſe general Rules, which are common 
to all the Cuſtoms, their other diſpoſi- 
tions, and particularly thoſe which fix 
the bounds of the liberty of Teſtaments, 
afe not ſo common. Some of them 


quiſitions, and of all the Moveab] 
and appropriate to the Heirs of B 
the Goods of Inheritance, giving 


leave only to 1 
Others, 


ſuch as a Fourth, or a Fifth 

without mg, row between the dif- 
ferent kinds o Moveables, or 
Immoveables, Goods of Inheritance, or 
Goods of Purchaſeb, give only power 
to diſpoſe of à part of all the Goods, 
ſuch as a Fourth. And others 
low even thoſe who have no Children 
to diſpoſe only of a part of the Immove- 
ables which they themſelves have ac- 


in al- 
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of all the Ac- 


quired. And beſides theſe precautions | 


of the Cuſtoms, for the preſervation of 


Eſtates in Families, there are ſome which 


have reſtrained the liberty of Teſtaments 

in another manner: and which, to pre- 

vent the facility of engaging dying per- 

ſons to make 1 at the ſuggeſ- 
0 


clared the Teſtaments to be null which 
are not made ſome certain time before 
the death of the Teſtator, ſuch as the 
faid Cuſtoms may have preſcribed, 


> See the diftinitions of theſe ſeveral ſorts of Goods, 
m the Title of Things. 2. art. 8. 9. 10. 11. 12. 

[The two general Rules which have been mentioned 
in this Article, as common to all the Cuſtoms of France, 
are likewiſe agreeable to the Common Law of England. 
For the Common Law is careful to preſerve the Goods 
m the Families from which they deſcend, as has been 
already obſerved in the Remark on the faurth Article of 
this Preface. And as to the other Rule, the Common 
Law likewiſe noms no other Heir, beſides the Heir of 


Blood, who is be to whom Lands, Tenements, or Here- 


ditaments by the Aft of God, and Right of Blood, de 
deſcend of ſome Eſtate of Inheritance. According to 
that Law, it is God alone that can make an Heir, and 


not Man. A Man, by the Common Law, cannot 6 


of by Teflament, as the Teftator pleaſeth; or are at the 
diſpoſition of the Ordinary, to be diſtributed as he in 
conſcience * meet, Cooke on Littleton, pag. 
7, 8, 12. 


Heir to Goods or Chattels; for 75 either diſtoſed 
4 


It appears plainly enough, that theſe 
diſpoſitions of the Cuſtoms, are found- 
ed on this view of appropriating to the 
Heirs of Blood the greateſt part of the 
Goods, or of certain Goods; but they 
have not all of them provided alike for 
this 1 or in the Cuſtoms 
which allow perſons the free diſpoſal of 


all their Acquiſitions, and of all their 
Moveables, thoſe who have no 3 
| | whic 


n of others, have de- = 
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which of — have mol} 
— Every one 


Tm 15 
us on. 


ac And: L. 2 of ad- 
— the — from 8 

1 F 
natural; effect of the; Arbitzary —_ 


is 


But there is chis convenience that 
ering 6p hg of 
8 


F he 


of Rules, whereof every ode 0 is 
place, or . . . 


frvitles | enquiry into a Queſtio 
importance. 2 
22 * * it; VII. ; 
in bich of — is mo fas 
2 Teframentary, or Legal. 


Al that has deen ſaid hitherto N 
us to make one Reflection more, on t 
1 n or parallel between 
and Teſtam Succeſſions, in order 
to diſoover which of theſe two kinds of 
Succeſſions is moſt favourable, whether 
that of, the Heir at Law, or Next of f 
Kin, or chat of Heirs named b a Teſ- 
tament. That is to lay, whether in a 
caſe Which the oppoſite Inte- 
reſts of à Teſtamentary Heir, and of az 
Heir at Law, the Right of the one 
the other being doubtful and uncertain, 
we ought to fayour one more than the 
other, and which of the two; as in the 
caſes between a Plaintiff and Defendant, 
between a Poſſeſſor and one who ſeeks 
to turn him out of Poſſeſſion, between 
an Accuſer and one who is Accuſed, if 
there is any doubt in any of the ſaid 
caſes, the 32 avour balances always on the 
ſide of the Defendant, the Poſſeſſor, 
and the Party Accuſed, upon the bare 
conſideration of theſe as. * . 
We propoſe here this Queſtion, be- 
cauſe there, may happen. caſes where it 
may be neceſſary to Judge of the prefe- 


ns 
bath, 


r 00h) 


 ought.to ſerpe as 2 foun 


No, ol he tha Th 
— wit. 


e AS of SE 


or ab 


ain that in rhe e 
between tl e gon 


ie ie pre EY I 


wha 


v4 molt favourable, . t of Blo 


ill of t 
„ although defective in Tat 1 


= fri: * whether this 


in on gh the 4 (=p 


Mood, not ſufficient to om the 
for hich, C5 made 2045, according to g to 
e —_ inly Frough h of what 
equence , this Princip] K is, which 

— 75 to a e this | Queſtion ion I ſince it 


S. — = ee acyl 8 


ing. hart: eſtions of this kind: * 


. it is c eule ce different to 5 1 
ſome ce Ru] Rule the different 
which Judg 5 ought, to have ther in 


favour.of the. Heirs. of or in fa- 
vour of Diſpoſitions made in proſpect of 
death, whether it be in the caſes where 
the validity of the ſaid Diſpoſitions may 
be called in doubt; or in other Quel- 
tions 455 may depend on the right 
geri of what may be due to the 
favour of Blood, or to the fayour of 
the will of a Teſtator; as for inſtance, 
if in a Teſtament which ſhould. call to 
the Succeſſion the Heir of Blood toge- 


ther 


TOLL IPD nut. enn Hein n 
1 nd — wh which yeoides this 


—.— of 150 c 1 Nd 1 | 


for judge 


„ 


2 of which one 
mother to the 


tion concerning preſerence, 
it to be — — | 


4 
eee [eſ- 
_ taments*. We that 


P there are many 


diced dy cheir 


ther we 
to be an 


» there ſhould hap- 


or 1. 


favourable to the Heir of B * 


 Inorderthereforeto cxaminethis 


Hilbenotel ers, or of the Heirs of Blood, it 
ary to add to all the Remarks 


n now made, three 
Reflections on hive rene that 


Legal Succeſ- 


is ſo juſt 
that it I: 


pong 1d 

bliſhed as. ſuch by the Law of 

which hath confirmed the uſe of it 
wh that of Teſtaments hath no 
other Qrigin beſides the Will of Man. 
And althoi Teſtaments arc approved 
5 in the | turesz yet it is npt 


ang diſpoſition o ich gives them the 
of a Law, as we 


Law. mga ning ale part af rhe 


the Law which permits the uſe ” Teſ- 
taments, is as it were an exception to the 


natural and general Law, which calls 


the neareſt Relations to Succeſſons. 
* Numb. xxyij. 


The ſecond difference between Suc- 


ceſſions by Teſtament, and the Suc- 
ceſſion of che Heirs of Blood, is, that 


the Succeſſion of the Heirs of Blood is 


age bra —— Order of So- 


res able to b Alpe of 


wihour ha by Wil or havin 
lected to do 1 muſt of elfity 
go to the MIS Whom the Law has 


_ called to fucceed to them, and the Law 
has called che Next of 'Kin ; whereas 


the ſaid Order of | _— ſubſiſt 
without the uſe of T Suc- 
the bare uſe of — ueceſ- 


e 
8 Gaol e Heirs of Blood, and the 
Guſtoms do not own” 


beſides thoſe of the Blood, as has been 
already obſerved. 
The third differcnce confiſts i in this, tum 


which attend the 
Heirs: For many being preju- 


are to blame for theſe kinds of incon- 


veniencies; whereas in Legal Succeſ- 


the uſe of 
been 3 Law, Ade e 


perſons die Y 


any other Heirs 


inconveniencies 
liberty” of chufing 


10tis make an unjuſt 
chdlce: and it is themſelves who 


Of Succksstoeks. 


- frons the inconveniencies are but few, 


and thoſe which do happen cannot be 
to any perſon whatſoever , 
they being only the effects of the Di- 
vine Providence, and the natural con- 
of a juſt Rule, ſuch as we ſee 
do attend very often even the Laws 
which are the moſt holy and ſacred. 
FE. 1 all 50 R Poſs 8 
1 conlequence, that t egal 
Succeſſions being more * = e 
neceſſary, and attended with fewer in- 
conyemencies than the Succeſſions by 
Fav iz the uſe of which has been 
roduced only as an Exception to the 
ule which gives the Right of Succeſ- 
ſion to the neareſt of Kin; the condi- 
tion of the Heirs of Blood ſeems to be 
more favourable-than that of the Heirs 
named by T eſtament: and that in any 
doubtſul calc, where it may be allowa- 
ble to conſider the favour of one or che 


other of theſe two Kings of Heirs, it 


act ſeem reaſ ide in favour 

of the Heir of Blood. Thus, in the 

ion before mentio conceruing 

the two e R fewer ot 

which being made r Wh, to form, 

ves ger ight of Succeſſion to a 
Er Tecond, 


h being ſign- 
Hey ive witn 2 OUT r. 


2 null, had it been made in 
favour of 11 ſubſiſts, and diſan - 
nuls the firſt Feſtament, becauſe the lat- 

er calls to the Succeſſion the Heir at 

ED This deciſion is fo much the more 
remarkable, that jt is part of the Roman 
Law it ſelf, . reg: above. all others 
fayoured the "Fellamentary Succeſſions, 
and which otherwiſe is ſo very nice and 
—— in matters of form. So that 
e may conclude from hence, even ac- 


coming to the ſentiment of thoſe who 
have favoured Teſtaments, that 


the condition of the Teſtamentary Heir 


is Jels favourable than that of the Heir 
of Blood. 


> Tunc prius teſtamentum — cum poſ- 


terius xiteè per ſectum eſt. Niſi forts poſterius vel 
| . Militari ſit „vel in co s eſt, qui 
inteſtato venire poteſt. Tunc enim & poſteribre 


2. * rumpitur. * A juſt 


2. * 5 wh, jure ea ad aliud 
venerit bremen, non alias ante fuctum 


| Fong ecernimus, quam ſi id quod ſecun- 
45 'facere te tor ane. jure fuerit conſumma- 


tum: nih Tre teſtarnento ſcriptis his 
i ab inteſtato ad + teſtatoris — vel ſucceſ- 
gem yenire non pateramt: in ſecunda vdluntate 


have 


551 


teſtator cos {cribere jnſtituit, qui ab inteſtato ad 


ejus hæreditatem vocantur. fn caſa” licet 
imperfeaa videatur "Rriptira þ or, , infirmato 
ptlore teſtamento, ſecuſdam 'ejus voluntatem non 


quaſi teſtameũtum, ſed qhiſi 9 — ultimam 


intefjat yalere ſancimus. : ua voluntate quin- 
que tell juratorum depo — f. Be ant, Quo 
non 


$52 


The reaſen why we have 


were in aPlan theſe pen 


-non facto, vilcbit prius teſtamentum, licet in co 
ſeripti videantur extranei. I. 21. 4.3. C. 
Ste 


* 
the fifth Article of an Teſ- 


Remarks. 


We havethought it neceſſary ſſary to make 


all theſe Remarks on the two kinds of 
Succeſſion, before we enter on the de- 


tail of the Rules of this matter; and 
this we have done chiefly for two rea- 
ſons. One is, that we might give as it 
Idcas of the 
Nature of Succeſſiom, which is a ſub- 
ſect of a very large extent. The other 
1s, that we might fix and lay down in 
„ — * 2 
whic Go 4 ules whic 
be particularly explained hereafter. And 
becauſe fome other kinds of Succeſſion 
arc uſed in France, which are cither al- 


ſome Rules peculi 


hought fi add ah wing Re 
r Tt mt to WI 
marks conce ning them. ; 

| 5 


Of Inftitations of Heirs by Contrag. 
Beſides the two ſorts of Succeſſions, 


Legal and CON of which we 
have {| hitherto, t 0 is in France 


a third kind of Succeſſion of a quite dif- 
ferent nature, which is that of Heirs in- 
ſtituted by Contract, or Co that 
is to ſay, of Heirs inſtituted by a Con- 
tract hi 


h aſcertains to them the Right 
of Succeſſion; the uſe whereof is very 
frequent in Contracts of Marriage, in 
favour of the perſons who marry, whe- 
ther it be that they are inſtituted Heirs 
by their Fathers and Moth 
Aſcendants, or by Collateral Relatior 

or even by Stra and ſome Cul 
toms allow of theſe dif] 


wiſe in other Contracts, as in a general 


Partnerſhip of all the Goods of the here of one eſſential Principle, of great 
| T. WC. I this-mitto,;:ant by whick-we 
Theſe ways of naming Heirs or Exe- 


Partners. 


cutors, are called Inſtitutions by Con- 


tract, which are lawful and even favour- 
| ably received in France, becauſe they 
render Marriages 


frequent, the perſons who enter into 


more eaſy and more 


that ſtate having the advantage of be- 


ing aſſured of theſe Inſtitutions in their 
_ favour, which for this reaſon are irre- 


vocable; whereas in the Roman Law all 
Inſtitutions of Heirs by Contract were 
declared unlawful, as being contrary to 


the liberty which 


y one has to diſ- 
2 of his Eſtate by his laſt Will and 


* 


eſt, ef Trop! wits fungeretur, * aqua þ ea 
* 


I 15. C. & padls. 


relation to Inſtitutions 
unknown in the Roman Law, 
or which have by the Cuſtoms of France 


Rules are nothi 
tutes, different 3 

rent Cuſto whic 

' ſeen in each 
prehends the Rules of Suec 


Seeing theſe Inſtitutions by Contract be- n 
are no part of the Roman Law, but di- ſome Pn. 


realy contrary to it, they do not come % =# 
within the: of e Book, and f i 


therefore we not treat of them ex- -. 


But the Reader ſhall find here 
all the eſſential Principles, and the Rules 
which are neceſſary for theſe ſorts of 
Inſtitutions, that is, all the Rules which 
are of Natural Equity, and upon which 
one may reaſon. For we muſt obſerve, 
that all the Rules which can have any 

by Contract, 
8 be reduced to theſe kinds. The 
firſt kind conſiſts of the pecuhar Rules 
which each Cuſtom hath eſtabliſhed for 
theſe ſorts of Inſtitutions; and all theſe 
ng elſe but arbitrary Sta- 
to the diffe- 
and are caſy to be 
ſtom. | The ſecond com- 
Lena e Which aro 
| or Te „Which are 
of Natural Equity, 0 which may be 
applied to theſe Inſtitutions by Con- 
tract: and theſe forts of Rules ſhall be 
explained in this Second Part, every one 


in their proper The third kind 
is made up of the Rules of Covenants, 


as, for example, thoſe which concern 


the Interpretation of them, and the 
others which ma 


likewiſe be applied 


cceſſion ; and theſe 


to Contracts of 


have been already explained in the Firſt 
ers, or other 


Part. So that this Book ſhall contain 


all the Rules of Natural Juftice and 


. ticular Rules which may 


25 Equity, and all the Principles on which 
poſitions not on- 


ly in Contracts of Marriage, but like - ſions by Contract may depend; and it 


the Deciſions in the matter of Succeſ- 
will be ſufficient for us to take notice 


ought to examine the uſe of all the par- 
have any rela- 
tion to Succeſhons of this kin. 
This Principle conſiſts in this, that 
Inſtitutions by Contract being of a mix- 
ed nature, and conſiſting. partly of Teſ- 
taments, and partly of Covenants, and 
by conſequence their Rules being of the 
ſame mixture, and conſiſting of the Na- 
ture of Covenants, as well as of Teſta- 


ments, we ought in each difficulty to 


ſorts of 


diſtinguiſh Which of theſe two 
| Rules 


Rules are proper to be applied to it: 
ſider whether it is b 


 vhos 


of Marri 
838 


to accept the Succeſ- 
ſion. But 2 eſſential to the qua- 
lity of an Heir or Executor that he 
ſhould accept the fame, not by force, 
but freely and voluntarily, and that it 
would be unjuſt that he who could aſ- 
ſure to himſelf a neceſſary Heir, ſhould 
have the liberty of ruining him, by bur- 
dening the Succeſſion with Debts, Le- 
— and other charges above the va- 
the Goods; it is plain, that this 
queſtion ought to be deci 
utes of 8 which 
Heirs the liberty of ac 
nouncing them, as they 
en. | 
If we ſuppoſe, for a ſecond Inſtance, 
that it were called in doubt, whether 
| he who has inſtituted his Heir by a 
Contract of Marriage, may recal that 
Inſtitution at his pleaſure; if this queſ- 
tion were to be determined by the 
Rules of Succeſſions, it would appcar 
juſt that he might alter this Inſtitution, 
ye ons Well be dang 
this li wo contrary 
to 8 of theſe N Inſtitu- 
tions, which is to aſcertain the Succeſ- 
ſion ro the perſon who is named Heir 
by his Contract of Marriage, and to 
give him that aſſurance by a Covenant 
that is irrevocable; it is by the Rules 
of Covenants that this queſtion ought 
to = —_— and according to thoſe 
OL. L 


give to 
ting, or re- 
conveni- 


the 


them. 


by the 


Heir. But becauſe 


ſtitution, that it cannot be recalled. 
If, a third Example, we put the 


tution, 
Goods, 4 of them at pleaſure 
in his life-time, in the ſame manner as 


if he had made no fuch Inſtitution. If 


this queſtion were to be decided by the 


Rules of Covenants, there would be ve- 
ry good reaſon to doubt, whether the 

1enations ought, to be permitted with- 
aut, any > {© as to render the In- 
ſtitut ion of the Heir fruitleſs and of no 
effect, the 
bim Heir having alienated all his Goods, 


or contracted debts that would exhauſt 
But as this Inſtitution differs 


from thoſe which are made by Teſta- 
ment, only in this, that it is irrevoca- 
ble, to the end that the Heir by Con- 
tract may be ſure of ſucceeding to the 
Goods which ſhall remain after the 
death of the perſon who has made him 
Heir this queſtion ought to be de- 
cided by the Rules of Teſtaments, 
which give to the Heir only the Goods 
which the Teſtator leaves behind him 


at his death, but do not deprive him of 


the liberty to alienate or mortgage them 
during his life. So that this Hcjr by 
Contract could have no ground of com- 


plaint, unleſ it were on account of Do- 


nations, or other fraudulent Alicnations, 
made with deſign to clude the Inſtitu- 
It is caly to judge by theſe three 
Examples, in what manner we ought to 
diſcern, in the queſtions which 
— n to ariſe concerning Inſtitutions 
y 
depend on the Rules which belong to 
the matter of Covenants, or on thoſe 
which are 
whether bo e forts of Rules may 


be applied to them, in the caſes which 
happen not to be regulated by the Cuſ- 


Ws 
Succeſſion of thoſe who die without leavin 
lebind them any Relations, or any T. * 
tament. a . 


The ways of ſucceeding of which we 
have fpoken hitherto, nave for ther 
foundation either the Proximity of 
Blood between the Heir and the per- 
ſon to whom he ſucceeds, or the Will 

| | Bbbb of 


perſon who has inſtituted. 


to Teſtaments, or 
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nd, whether the difficulties | 


Z = | 


. 


b 
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ff 
Hl | | 


| 


which in this caſe holds the 


| J. 1. C. de bon, vacant. 


This Succeſſion of the Huſband to 
the Wife, and of the Wife to the Huſ- 
band, is regulated after this manner ac- 
_— to Ow 3 in France. 

ers, on the contrary, 72 rows 
ordered that the Exche uer ſhould ex- 
clude the Huſband and the Wife: And 
ſome, by a ſingular hardſhip, prefer the 
Exchequer, or the Lord of the Fee, 
who has the Rights of the Exchequer, 
not only to the Huſband and Wife, but 
even to the neareſt Relations, unleſs 
they be of the Stock from which the 
Goods did proceed. But in the other 
Cuſtoms of France, which have eſta- 
bliſhed nothing touching this matter, 
and in the Provinces which are govern- 
ed by the Written Law, it ſeems juſt to 
follow the Rule of the Roman Law: 
and we ſee likewiſe that it is received 
into uſe by ſeveral examples. For ſee- 
ing the Roman Law is the Common 
Law of France, in every thing which is 
not aboliſhed, or contrary to Uſage, it 


ought with much more reaſon to be 


received as Law, when that which it 
ordains 1s agreeable to the Law of Na- 
ture, and Equity: and it may be ſaid of 
the Succeſſion of ' the Huſband to the 
Wife, and of the Wife to the Huſband, 
that it is of this Order of Laws, when 


Common Law, and that this Law 
which calls them to the Succeſſion one 
of another, is founded on the Law of 
Nature, and on the Divine Law, which 
hath formed ſo ſtrict a Union betwe 

the Huſband and the Wife, and which 


- of Two diſtin& Perſons hath made them 


One, that t ight be the Source of 
the Birth 1 Men, and of their Rela- 
tions to one another, the neareſt d 
22 _ ay 8 ie 
nion than that of Marriage. Thus, 
ſceing Marriage is the Source of the 
Relations which give the Right to ſuc- 


F ceed, it is altogether natural to give to 
the Huſband and Wiſe the Right of e- 


cluding the Exchequer. 

da of the Hwbend to the Wife and of 
, with re 

efault 


want of Heirs, is not in uſe 
which b defucle of Heirs of Blood fal — * 
in Heir. E to 
C 
But as for the Goods and Chattels of one that dies Inteſ- 
r Ain ed in admitted to the Suc- 
ceſſim in conjunttion with his neareſt Relations. And 
— Faces who is the Ordinary of the place, 
may commit the Adminiſtration of the deceaſed's Goods 
and Chattels either to the Widow of the deceaſed, or to 
the next of Kin, or to both, as he in his diſcretion thinks 
, and the Effects are to be diſtributed between the 
idow and the Next of Kin, in ſuch manner and pro- 
portion as the Law has directed. Stat. 21 Hen. VIII. 
cap. 5. Stat. 22 & 23 Car. II. cap. 10,] 


As for the Succeſſion of the Exche- 
quer, which ſucceeds when there are 


no other Heirs, it is founded on this, 


that the Goods which happen to have 
no Maſter, paſs naturally to the uſe of 
the Publick, and accrue to the Prince 
who is the Head of the State, and to 
whoſe uſe Goods of this kind, and 
other Caſualties, are appropriated by the 
Publick, for the maintenance and ſup- 
rt of the Princely Dignity. Thus, 
in France the Succeſſions of thoſe who 
die without Heirs, or without having 
diſpoſed of their Eſtates by Will, arc 
acquired to the King. In like manner 
the King has the Right of ſucceeding to 
Baſtards, ' who leave no Heirs of their 


own 


Of Svccxss10Ns. 


own 


„to Aliens, to Goods confiſ- 
of which we ſhall ſpeak in the 
three following Articles. But theſe 
matters not coming within the deſign 
of ve ck. ſhall enn here 
in general, tion which they have 
to = Matter of Succeſſi = that 
without touchin the Grants, ei- 
ther of all theſe Rights, or a part of 
them, which have been made by Kings 
to the Lords of Mannors within their 
reſpective Lands. 5 
— 
Succeſſion of Baſtards. 

We muſt reckon in the number of 

Succeſhons which accrue to the Prince, 


that of Baſtards who die without leav- 


ing Children lawfully begotten of their 
own Bodies, and without diſpoſing of 
their Eſtates by Will. For by our Gage 
no man ſucceeds to a Baſtard dying in- 
teſtate but his Children, if he has 

yore begotten : and they like wiſe 
ſucceed to * except it be by 
Teſtament. This 4 „ Succeſſion 
to Baſtards is gro upon this, that 
the Succeſſion of one who dies Inteſtate 


is conveyed by the Relation of Blood 


that is between the Heir and the Perſon 
to whom he ſuccecds, and that we do 
not own any other Relation beſides that 
which one has by being born in lawful 
Wedlock. Thus, as to the Succeſſion 
of Baſtards, our Law is different from 
the diſpoſition of the Roman Law, as to 


which it is not neceffary that we ſhould makes 


enlarge any' farther here e. 


| Sec 

cond Section of Heirs and Executors in 
and the Remark on that Article. See Geneſ, xx). 
10. xxv. 6. Dag. xxiti, 2. Gal, iv. 40. - 


ui the Law of England, 4 Baſtgrd is accounted 
quaſi nullius filus, 454 can have 0 Heir but of his 
own body. x:Rolls Abr. p. 359. Coke ir. Inſt. fol. 3. 
„% 3 Lo md word 


a 


Succeſſion of Foreigners, who are called 


There is yet another kind of 'Succef- 
ſion which belongs to the King. It is 
that of Strangers, who are Allies Ali- 
ens, that is, thoſe who are born in a 


Country that is not 2 to the King, . 


ave not granted 


or to which our Kings 


the Right of Naturalization, as they 


have done to ſome neighbouring Na- 


tions. By virtue of this Right to the 
Succeſſions of Aliens, the King acquires 


Var. I. 


the Eſtate of a Foreigner who has not 


been Naturalized in France by Letters 


555 


of Naturalization z which is founded 


not 282 the Roman Law *, but alſo 
on the Order of Nature which diſtin- 


guiſhes the Society of Mankind into 


d States, Kingdoms, or Common- 
wealths. For it is a natural conſequence 
of this diſtinction, that each Nation, 
each State may late by its proper 
Laws whatever relates to Succeſſions, 


or the Commerce of Goods, which may 


depend on Arbitrary Laws, and that the 
may diſtinguiſh therein the condition of 
Strangers trom that of Natural Born 
Subjects. Thus, Strangers are exclud- 
ed from all Publick Offices becauſe they 
are not of the Body of the Society 
which 11 the State of a Nation, 
and that theſe Offices require a fidelity 
nd affection to the Prince, and to the 
Laws of the Kingdom, which it is' not 
to be preſumed that a Stranger has. 


Thus, they ſucceed to no body, and no 


body ſucceds to them, not even their 
neareſt Relations; and this is ſo eſta- 
bliſhed in order to prevent the Riches 
and Wealth of a Kingdom from being 
carried out of it, and from paſling into the 
hands of the Subjects of other Princes b. 


. 1.6. f. 2. F de hered. infl. 1.1, C. . Uh. 


it. 17. . 1. Tu. 22. 6. 2 
> See the ninth Article of the Sedtion of Heirs 
and Executors 2, gb | other Articles theye 
ed ; the third Article of the fourth Section of the 
ame Title, and the Remark en it, as a\ſo on the twelfth 
Article of the ſecond Section of Teſtaments. | 
[4s to the Sucteſfion of Aliens, the Law of England 


Goods ang Chattels z our Law allows Aliens, who ave 
Friends and in Amity with the Crown of England, to 


ite their Goods and Chattels by Will. ff | 
if 75 Inteftate, "this near eff *. „alibon 
* h 2 


Subjetts of another Prince, and not naturalized 


ſe. with a, way have Adminiſtration of their Goods 


and Chaztels. - See, the Caſe of Sir Upwell Caroon, 


f ' s 
- 


in Croke's third Report, p.8. And this us 
able to the change which was made in the Roman 
Law by the Enaperor Frederick II. in his Conſtitution on 
this Srubje#. For the ancient Roman Law was fo ftrid, 


? 


4 pot to allow any d Roman Citizens to make a 
Tl, or.t0 ring ” 


| & this rigour was 4 7 mi- 
rigated by the Emperor Frederick, who allowed all Stran- 
gert 10 diſpoſe of their Nhe, by Will; or if they died 
Ioteftate, the Biſhop F the Place where the Goods were 
L co frofircy hays or the /e.of the moore 
Relations of the deceaſed, Conſtit. Friderici II. Imp. 
Tit. r, f. 10. But a4 for Lands and Tenements which 
n Alia may baus purchaſed, the King is entitled to 


Denizen, num. 17, Coke 1. Inſtit, fol. 2. 8, 
Confiſcations, or Forfeitures. 


By Forfeiture, or Confiſcation, is meant 
the Right by which the King acquires 
the Goods of thoſe Perſons who arc 


condemned to Death, or to any Puniſh- 


B bbb 2 ment 


„ diftinttion between Lands of Inheritance, and 
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The CIVIL LAW. &. 


ment which implies Civil Death *, Thus 
Forfeiture, or Eſcheat is a kind of Suc- 
ceſſion which convcys to the King all 
the Goods of rhe who is con- 
r in the fame manner as t 
would have gone to his Heirs, if the 
Law had allowed him to have any. 
And as in Succeſſiom the Goods remain 
ſubje& to the burdens thereof, ſo like- 
wiſe the charges to Which the forfeited 
Goods are je follow the faid 
Goods. 


| And it is the ſame thing in the 
caſe of Succeſſiom to Aliens, Baſtards, 
and thoſe who die without Heirs. 

* See the eleventh Article of the ſecond Seltion of Heirs 


I England the Xing, vertu of his atroe, 
re 


Landi and Timements, the King has the s thereof 
for a year and a day. 83 


va Regis, the ſeventrenth year of Edw*. II. 
E. ben, Expoſition of the Ki 


4 | 
minted thereof, be 
, —— 


t. 5 & 6 Edv. 
the Crown, 


* [1 4 C 
3 . } 


VI. cap. 11. Stamiford's Pleas of 
3. chap. 20, 26] 


Sarceſſion of perſons of a Servile Condition. 
which have now Cx 

there is another Lind of Se 
which is uſed in ſome of the Provin- 


#4 


ces of the Kingdom of France, where 


there are which the Proprictors 


cannot diſpoſe of by Teſtament, and 


which go to the of the Fee when 
the Tenants dic without Children. This 
is differently regulated in different Cuſ- 


toms, according to the Conditions which 


mal Grants thereof. The perſons who 
poſſeſs theſe forts of Lands and Tene- 
ments are called perſons of a Servile 


were agreed on in relation to this Right 
when it was firſt eſtabliſhed ; in the 
ſame manner as we ſee the Conditions of 
Ficks differently in the Origi- 


Condition, and the Lands which are 


held on this Condition return to the 
Lord, whenever the caſe happens, as 
being a kind of . Succeſſion which falls 


to him by the death of the Tode 
and which might be called a Reverſion 
by Covenant. OE TE 12 


The beſe lat Remarks on the dif- 
** 14 1 of Tae. MT 


Of all theſe ſorts of Succeſſions afore- 
mentioned, which tranſmit Eſtates to 
the King, or to the Lord of the Man- 
„ 

within t is A 
© hes hap al chilived. For they 
are matters which either belong to the 
Publick Law, or to the Cuſtoms. But 
although theſe kinds of Succeſſions 
come not properly within the deſign of 
this Book, yet it was neceſſary to make 
theſe general Remarks concerning the 
in not only to give an Idea of a 
that may be com under the 
word Succeſſion*, and to diſtinguiſh 
what relates to the Succeſhons which 
we are to treat of in this Second Part, 
from all that may have any relation to 
them z but more eſpecially to inform the 
Reader, that even in thoſe kinds of Suc- 


 ceſſions which are either part of the 


Publick Law, or to the Cuſ- 
toms, the Rules of Succeſſion which 
ſnall be explained in this Second Part 
may be applied to them in the caſes 
where there is any reſemblance; ſuch as 
the Rules which concern in god the 
Quality of the Heir, the Rights and 
Burdens of Heirs, their Engagements, 
and other Rules which it will be eaſie 
to diſcover if they can be of any uſe in 
thoſe other kinds of Succeſſions, altho? 
no mention be made thereof in the pla- 
ces where they ſhall be explained. 


i 
which 
4 W515; 


THE 


IN ITS 


Þ-0-0 * 1 


Of SUCCESSIONS in general. 


I T is not neceſſary to 
el plain here what are 
all the particular mat- 
ters treated of in this 


ſufficiently from 
the Table, and from 
| the Plan of the ſeveral Matters which 
has been laid down in the Treatiſe of 
Laws*. And it ſufficeth to remark in 
general, that as there are ſome Matters 
bn gu 5 9 of OR 
the Legal c en 3 IT 8 0 
theſe common Matters, he we are to 
treat in this firſt Book, before we pals 
to the Matters which are peculiar to 
each kind of Succeſhon. 1 


* See the hb , vans, . IF, 16 
wn ot — 


firſt Book. This ap- 


ane id is ole o cle ain abs fn 
i 


07 HEIRS and EXECU- 


TORS m general. 


1 HE mae god oy of Heir, 
Ar to the Heir at 
1 . 


D or Next of Kin; that is, 


of © 


the perſon whom the Law calls to the 

Succeſſion, and to the Heir inſtituted 

by Teſtament z in the ſame manner as 

the words Succeſſion, or Inheritance, are 

common to the two VERIS of pagers: 
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And altho' there be this difference be- 
tween the Provinces of France which 


F. All the Goods of the deceaſed, are not 


thatby Teſtament, and that of Inteſtates. 


24 they gree 
of Heir to him who is int. 
db Tens as well as to him 
who is _ of I 9 — a 
in ame, arc 

Tol ten conſidered as 
and we may a ly to the univerſal Le- 
es in the as well as to all 
— a ſorts of Heirs, the Rules 
which ſhall be explained in this Title, 


and likewiſe the Rules contained in the 
other Titles, in ſo far as the ſaid Rules 


may be applicable to them. 

. numb, 7. 

Ws 
+ Gnas Lov of Ragheb þ fr pt 
bode the Haw of Bed „ e 
Groef's Inftit, Book, a, tit. 44] 


The CIVIL LAW, &c. Book I. 


9. 2 bat the FO of 
| t 


17. ne Heir who diveſt himſelf of the 
Inheritance, is nevertheleſs bound 
all the Charges. 


18. alk, receives a Sum of Money to 


22. wa the Succeſſion, is re- 


r eftates does not 


there is a Teftament 
ln 


20. If n the Heirs are not 
regulated, they * be egual. 


x” 


is. Thes 


E Hel, or Executor, 18 he who 1. Defimti- 
is Univerſal Succeſſor to all the en of Her. 


Goods, and all the Righes of the deceaſed, | 


As oof the diraiof thi fr Title of and We is bound to aGquir al the Char- 


_ Heirs and Executors in TIE the 


Table of the En ee which compoſe 


it, rouge what are the 


Matters whe w in it. 


= — 
SECT. 2 


- 


Of the quality of Heir, or Executor, 
and of the Inheritance. 


A* L the Articles of this Section, 


agree both to the Heirs by Teſta- 
ment, and to the Heirs at py 


The CONTENTS. 
I;  Deftnition"of Heir. 


2. Two forts of Heirs. © 
3. Defimtion of Sucreſſion. 
4. Two ſorts of Succeſſions. 


always part of the Inberitance. 
6. An IN may be without any 


7 Kheor ſorts. of "Charges in 4 Succeſs 


8. The Heir, or Executor, ic im Hhoplen 
of thadreaſed, 


ges and Burdens of the {aid Goods. 


yarns facceffores fant, 1.9. K rr. 
4 bared. Heeres in omne jus mortui, non 
tantùm ſingularum rerum dominium ſuecedit. I. 37. 
F. 4e acquir. vel am. hared. 
| | d onda hereditaria agnoſcere placuit. I. 2. 
C. de hay. af. As to theſe words, of all the 
Goods, and all the Rights of the deceaſed; ſee the 


ſiſtlr ſee 
OO - $19: #0 1% van 


We have down in the definition, what is ſaid in 
the ſecond of theſe Texts, that the Heir ſucceeds to all 
the Goods, and to all the Rights, altho' there may hap- 


to. be Lagataries mio have the Goods 3; 
r . — 


* . 


W 
bete are two ſorts of1 Heirs: Thoſe 


who are inſtituted, that is to ſay, who Her. 
are named by a 


Ent, Who are 
called Teſtamentary Heirs: And thoſe 


to whom the Law gives the Inheri- 


tance, on account of their Proximiti in 
Blood; who are called, for that reaſon, 


Heirs at Law. And "they are called 


likewiſe Heirs to Inteſtates, becauſe 
they ſucceed if Ke are not 22 
by a Teſtament . 


. Duplex conditio efifimcativetm; Nam vader 
teſtamento, vel ab inteſtato ad vos pertinent. G. lr. 


Weta dpi ater, ne 
I * 


07 Heirs and Exetutors in general. Tit. 1. Sect. 1. 


Law of | berween 


ds ny = dl. 7. 8. 3 


, verb. Executor, Admainiſtrator.] 
III. 8 


emen the Maſs or Stock of Goods, of 


for. Rights, and of Cha 


F 


which one 
leaves behind him after his death, whe- 
ther it be that the Goods exceed the 


2 or that the Charges ſurpaſs the 
Zorn hs And we give likewiſe the name 


olf Succeſhon, or Inheritance, to the 


Right which the Heir or Executor has 
to gather in the Effects, and exerciſe 


the Rights belonging to the deceaſed, 


ſuch as they ſhall happen to be 4. 


© Hareditas etiam fine ullo corpore intellectum 
habet. I. go. F. de petit. her, Bona ita accipienda 
ſunt, univerſitatis cujuſque ſucceſſionem, qua ſuc- 


ceditur in jus demortui : ſuſcipiturque ejus rei 


commodum. Nam ſive ſolvendo ſunt bona, ſive 
non ſunt: ſive damnum habent, ſive lucrum: ſive 
in ibus ſunt, ſive 3 in hoc loco 
e bona appellantur. J. 3. F. de bon. 1 

1 Hxreditas nihil aliud e Fe pls x u- 
niverſum jus quod defunctus habuerit. 1. 62. F. de 
reg. jur. l. 24. F de verb. ſign, Bonorum poſſeſſi- 
onem ita rectè definiemus, jus perſequendi retinen- 
dique patrimonii, five rei quz cujuſque, cum mo- 


ritur, fuit, l.3.F. 2. F. de bon. poſſ. See the fifth 
eee ter his death. 


IV. 


4 Twoſert There are two forts of Succeſſions, 
of Succeſſ= as well as two ſorts of Heirs, as has 


been mentioned in the ſecond Article. 


One is called, the Legal Succeſſion, or 


Succeſſion of Inteſtates, which the Law 
gives: And the other is, the Teſtamen- 
tary Succeſhon®. The word Succeſſion 
here, is to be taken in the ſenſe explain- 
ed at the end of the third Article. 

* See the Text quoted on the ſecond Article. 

Theſe two forts of Succeſſions are the Subject Matter 
of the Second and Third Book. | | 


V. 


5. All te The Inheritance comprehends only 
Goods of the che Goods and Rights which are tranſ- 


deceaſed, 
are not al- 


wr ad wa ſome which he had not 


tance. 


pen that the deceaſed was in Pp eſſion 

| ower to 
leave to his Heirs; and thoſe are no part 
of the Inheritance. Thus the Rights 
annexed to the Perſon, and which are 


* 
* 


miſſible to a Succeſſor. For it may hap- 


extinct . ſuch as a Penſion for 
Life, an Uſu a Perſonal Privilege, 
are never reckoned part of the Succet- 


ſion. Thus, there are Offices which 
are loſt by the death of the Officer, 
and do not to his Heirs. Thus, 
Goods which are ſubject to a Subſtitu- 
N — remain in the . 

f him who is charged to reſtore them 
at his death f. 

Morte amitt! uſumfructum non recipit dubita- 
tionem. Cùm jus fruendi morte extinguatur : fi- 
uti 6 quid chad quod perſonne caterer, 84 
Fei. mad. wfufr. amirt, I. 3. C. de nſufr. 


the 
VI. 


We e what it meant ation, in 
ma Ln ol 
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Secing an Inheritance conſilts in Goods 6. 4: 14. 
and Rights ſubject to Debts, and to o- may 


ther Charges, and that it may ſo fall out, 


either that the Debts and Charges ex- 


ceed the Goods, or that the Goods, if 
there remain any aſter all the Charges 
are cleared, are diminiſhed, or even 
quite deſtroyed; this word Inheritance, 
is only a term of Law, that is to ſay, 
which does not denote any ſort of Goods 
in particular, but which ſignifies in ge- 
neral, the Right which the Heir has, 
and which is applicable as well to a Suc- 
ceſſion that is over burdened with Debts 
and other Charges, as to a plentiful Suc- 
ceſſion, where there is a Reſidue of 
Goods after all the charges arc acquit- 
red. Thus, the Heir may chance to 
have only the bare name, without any 
profit, and ſometimes even with Loſs b. 

8 Hareditatis appellatio fine dubio continet etiam 
damnoſam hæreditatem, juris enim nomen eſt, ſi- 


cuti bonorum poſſeſſio. I. 119. F. de verb. ſignif. 


Hzreditas juris nomen eſt, quod & acceſſionem & 
deceſſionem in ſe recipit. J. 178. F. 1. eod. 


VII. 


be without 


Goods, 


The Charges of the Succeſſion are of:. Three 


three ſorts, The firft is of thoſe which 7 _ 
are due ind tly of the will of the, 3 


decraſed; ſuch as the debts which he 


owes, the reſtitution of Goods which 


are ſubſtituted, if he had any ſuch in 
his poſſeſſion. The ſecond ſort conſiſts 
of thoſe which he himſelf may have di- 


rected, ſuch as Legacies. And the third 


ſort is made up of thoſe which may 


happen after his death, ſuch as the Fu- 


neral Charges b. 


v Theſe different forts of Charges ſhall be explained, 
each in ita proper place, See the ſixth and following 
Sections. | 

VIII. 


The Heir, or Executor, ſucceding 8. 20 
to the Eſtate, and to the Burdens of it, Heir, o Ex- 


he fcater, 1 m 
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IX 
This 


. ty which obliges the 
charaders Heir, or Executor, to all the Cher 


gagement of 


and to all the conſequences of the ya 
heritance, has three eſſential characters, 
which it is 1 to temark - and to 
diſtinguiſh. It is irrevocable, it is uni -· 
verſal, it is indiviſible: and theſe three 
qualitics have the effe&s which ſhall be 
explained in the following Rules). 

' This is a conſequence of the preceding Articles, aud. 


pag 


of thoſe 


X. 


40. ThisEn- The Engagement of the Heir is ir- 
| gagement i revocable, 
erevocable, takes upon 


and he who being of age, 
himſelf once the 2 
Heir, ſhall be always Heir; and can ne- 
ver, upon any pretence whatſoever, di- 
veſt himſelf of that character, or free 
himſelf from the engagements Which 
attend it; not even altho' the Goods 


rk 
1 


if he was engaged 


which the deccaſ 


gations to which the de- 
ceaſed was a party, and which might af- 
fect his Eſtate. As if he was under any 


8 on account of things 
which he had fold, | - exchunges, 


hired or let to hire, or ot er Covenants : 


other Adminiſtration: i 
for other perſo 
to ſome Inheritance, And in ; 
the * or On, wht pt taken 
i Ae han 3 

himſelf indefinitely to all the —_— | 
owed; and likewiſe 


" Hzreditas nihil aliud eſt quam ſuoceſſio in uni- 
verſum jus quod defunctus it. I. 62. F. de 
reg. jur. Hæredes onera hareditaria agnoſcere pla- 
_ l.2. C. de hæred. af. See the th Ar- 
ticle. — 


| | XII. 
The Enga 
viſtble, for he cannot confine his ac- 
ceptance of the Succeſſion, either to 
any certain kind of Goods, or to a cer- 
tain portion of Goods of the ſame kind, 
ſo as to diminiſh the charges in propor- 
tion. And even altho' it were a Teſ- 
tamentary * inſtituted for two diffe- 


rent 


The Engagemens of the n 
verſal, and extends it ſelf to all the debts fel 


ent of the Heir is indi- 12. 74 in- 


Co-Heirs. 


14. The. 
Succeſſion 
not as yet 
entred to 


repreſents 


Of Heirs and Executors 


rent Portions of the Inheritance, one of 
which ſhould be left him on conditions 
which he ſhould agree to, and the other 
Portion left on conditions which he 
ſhould not approve of; yet he could 
not renounce the one, and accept the 
other. And much leſs can the Heir, 
having once accepted the Inheritance, 
divide the charges thereof, in order to 
free himſelf either from ſome of them, 
or from a part of each of them, under 
pretext that there are not Goods ſuffici- 


ent to acquit all the C or even 
that the whole Goods, and the whole 


of the Succeſſion are entirely pe- 


„Qui totam hareditatem acquirere poteſt, is 
. 
is ex parti n eu - 
— Gt, non poteſt quaſdam partes re- 


iare, ſcere. I. 1. & 2.fﬀ. 4 
pat 2 admittantur, vel N42 


repudientur. I. 20. C. de jur. delib, Si ex aſſe hæ- 


res deſtinaverit partem hereditatis, videtur 
in aſſem pro hærede geſſiſſe. I. 10. F. de acq. vel 
The Rule explained in this Article is not contrary to 
that Rule of the C » by which the Succeſſion of one 
who leaves behind him Goods Paternal, and Goods Ma- 
ternal, ought to be divided; and the Relations of the 
Father's ſide, who ſucceed to the Paternal Goods, are not 
bound for the debts and charges which ought to be ac- 
quitted out of the Maternal Goods ; as on the contrary 
the Heirs of the Mother's ſide, who ſucceed to the Mater- 
nal Goods, are not anſwerable for the debts and charges 
which reſpect only the Paternal Goods, For theſe two 
. different Succeſſions 


which go to different Heirs, 


XIII. 


13. . Although the quality of Heir be indi- 
— * yiſible in the ſenſe explained in the fore- 
2 h going Article; yet the Goods and Char- 


es of the Inheritance, which one ſole 
eir cannot divide in order to free him- 
ſelf of a part of them, may nevertheleſs 
be divided among the Heirs, when there 
are more than one, according to the 


portions which may belong to each of 


them, whether the ſame be regulated 
by the Law, as if they are Heirs to an 
Inteſtate, who are called jointly to the 
Succeſſion; or by a Teſtament, if they 
are Teſtamentary Heirs. And they may 
likewiſe in their Partitions divide amo 


themſelves the Goods and the Charges in 
what manner they pleaſe, as ſhall be ex- 


plained hercafter in the proper place p. 


P See the ninth Sectim of this Title, and the fot 
Section of Partitions. | 


| XIV. 
Since it often falls out that the Inhe- 


ritance remains for ſome time without 

a Maſter, either becauſe he who ought 

to ſucceed is abſent, or that he delibe- 
Vor. I. 


that the Heir being univerſal Succeſſor Suceiors 55 | Vs 
to all the Goods, and bound irrevocably 9 9 Her „„ WH 
and without diſtinction for all the % , 1 1 
Charges, if the perſon to whom he ſuc- hem t Wh, 
ceeds had likewiſe ſucceeded to others, rhe laſt Wt 
the Goods and Chattels which remain of Heu. c 


in general. Tit. 1. Sect. 1. 861 


rates whether he ſhall accept or re- the decea/- 
nounce the Inheritance, and that during“ 1 
theſe intervals, it may hap n that ſome 1 
Right may accrue to the Succeſſion, or * 4 
that it may be engaged in new charges, $7 
or other affairs, the ſaid Inheritance is ne 
therefore conſi as holding the place 
of Maſter, and as repreſenting the de- 
ceaſed to whom the did belong a. 
' Hrxreditas defuncti, qui eam reliquit. 
vice fungitur. J. 116. f. 3. F de > why 1. Credi- 


tum eſt itatem dominum efle, defuncti locum 
obtinere. [.31. 1 F. F. de hered. miffic. 


XV. 


After the Inheritance which had lain 15. . 
ſome time without a Maſter, is accept- Her i re- 
ed by the Heir, his acceptance of, or M4 ſc 
entry to the Inheritance has this retro- 3 
active effect, that it makes him to be g gearh o 
conſidered in the fame manner as if he rhe perſon te 
had entred to the Succeſſion in the mo- 4 
ment that it fell to him by the death o /⁹ͥ 8 
the perſon to whom he ſucceeds. And 
whatever ſpace of time there may have 
been between the ſaid death and the act 
by which he takes upon himſelf the 
e of. Heir, it will be the ſame 

ing as if he had declared his accept- 
ance at the time of the death: And as 
he will have all the Goods which may 
have augmented the Succeſſion, ſo he 
will be alſo bound for all the Charges 
that have fallen out ſince the death of 
the perſon to whom he ſucceeds*. 


* Hxres quandoque adeundo hareditatem, jam 
tunc a morte ſucceſſiſſe defuncto intelligitur. J. $4, 
F. de acq. vel omitt, hered. t 

Omnia ferè jura hæredum perinde habentur, ac 
ſi continuò ſub tempus mortis hæredes extitiſſent. 
1. 193. F. de reg. jur. 

Omnis hareditas quamvis poſtea adeatur, tamen 
cum tempore mortis continuatur. I. 138. f. de reg. 
jur. See the third Section of the ſixth Article. 

We have not explained in this Article what « meant 
by the word retroattrve, having already explained it in 
the Remark on the eighth Article. | 


XVI. 125 
It follows from the preceding Rules, 16. Scree 
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the Succeſſions which the deceaſed had 
inherited, paſs to his Heir. And what- 
ever number of Heirs there may have 
been ſucceſſively one to the other, whe- 
ther by Teſtament, or without Teſta- 
ment, he who ſucceeds to the laſt of 
the ſaid Heirs, ſucceeds to all the others, 
and will be liable for all the Charges of 
thoſe Succeſſions ſ, although that in the 
Gece laſk 
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laſt Succeſſion there ſhould be no Goods 


belongi 


to any of the former: for the 


of each Succeſſion are tranſmit- 


ted from one Heir to the other: Thus 
the laſt Heir takes them all upon himſelf. 


ia omni ſucceſſione, qui ei heres extitit, qui 
1 — . 


Titio bares fuit, Titio quoque 


nec poteſt Titii omittere harreditatem, J. 7. 5 2. 


f, ds acg. wel omitt, hered, J. 3. 4 bared, Neun. 


17. The 


. — 


quamvis longi imam de- 
conſtiterunt, non ale. haredes in- 


XVII. | 
It follows alſo from the ſame Rules, 


Hes who that he who has once entred to an Inhe- 


U 


leſs bound 


for all the 


fa of the 


nhuritance, 


Sale, or by leaving it to the perl 


ritance, or done any act which may be 
conſtrued as taking 
is neveribe- lity of Heir, according 


him the qua- 
to the Rules 
which ſhall be explained in the firſt 
Section of the third Title, ſhall remain 
always Heir; and although he ſhould 


afterwards diveſt himſelf of the Inheri- 


tance, whether it be by making it over 
to another by a Deed of Gift, or by 
on who 
next to him had the right to ſucceed, 
or by abandoning it, or diſpoſing of it 
otherwiſe in any manner wharſoever, he 
will nevertheleſs be always accounted as 
Heir, and be liable for all the Charges. 
For the mga ment by which he took 
upon himſelt the quality of Heir is irrevo- 
cable. But he may be warranted againſt 
all the burdens of the Succeſſion by the 
perſon to whom he ſhall have fold, giv- 
en, or yielded up his Right. 


Quamvis heres inſtitutus hærreditatem vendi- 
derit, tamen legata & ſideicommiſſa ab eo peti poſ- 
ſunt: & quod co nomine datum fuerit, venditor 
ab emptore, vel fidejuſſoribus eus petere poterit. 
I. 2. C. de legat. Sine dubio hæres manebit qui ſe- 
mel extitit, J. 7. in f. F. de minor. See the follow- 
ing Article, and the eighth, ninth, and tenth Arti- 


cles of the firſt Section of the third Title. 


18. He who 


receives 4 


Sum of Mio- 
ab- 


ney to 


ſtain from 


XVIII. 
We may place in the ſame rank with 
the Heir who having once accepted the 


him who renounces it for a certain 


lle Succeſ price, that it may go to the perſon who 
Jen. 15 re- next to him has the right to ſucceed. 
pared HF: For although he may ſeem not to be 


Heir, having renounced the Succeſſion, 
yet he really and truly ſells his Right of 
een which no one can do but 
as being Heir. In the ſame manner as 
every one who ſells any other thing de- 
clares himſelf to be Maſter of it, and by 

| I 


Succeſſion does afterwards diſpoſe of it, 


I CIVIL LAw. e Beer! 


divelting himſelf of it, he exerciſes a 


Right of Proprietor. Thus, the Heir 
who for a certain price renounces the 
Succeflion, remains ftill Heir with re- 


if 

TW he loſes the Ri 
that 
whom he has made them over . 


pretio accepto 


to the Creditors and Legataries, al- 


ghts a ainng to 

ity, with reſpeſt to him to 

harede non videatur, qui 
ifit bxreditatem, tamen 


dam in cum actionem, exemplo 1 qui omiſſa 


cnuſa teſtamenti, ab inteſtato 
Divus Adrianus reſcripfit. 
fideicommiſſariis tur. J. 2. F. fi quis am. 
10. Si 
legata, & fideicommiſſa præſtare 


ia accepta (bæres) omiſit aditionem, 


Section of the third Title. 


«© «MY 
When the 


farſt enquire he has diſpoſed of 
it by 


have Children, or not, he may make 


Teſtament 
diſpoſitions which change the Order of which ſul. 


the Succeſlion of Inteſtates, and which. 
ought to be executed. So that in order 
ro know who has the right to the 


Goods, we muſt always begin with the 
Teſtaments x. EY 


* Quamdiu poteſt 
ab intcſtato defertur, J. 39. F. de acquir. vel 
In plurium hæredum gradibus hoc ſer- 
vandum eſt, ut ſi teſtamentum proferatur, prius 4 
ſcriptis incipiatur. Deinde tranſitus fiat ad cos ad 
quos legitima hareditas pertinet. J. yo. e. | 

The Rule explained in this Article has nothing in 


it contrary to what has been ſaid in the Preface, Ne. 8. 


which every one ought to have, they 


fron is moſt fa 
ſpeak only of caſes 


touching the Queſtion, Which of the two ſorts of Succeſ- 


wourable, whether ihat of the. Hers 
the Heirs of Blood ; for bere we 
e the Teſtament ought to have its 


XX. 


If there are ſeveral Teſtamentary . 
Heirs, whoſe portions of the Inheritance po- 


Teſlament, or that 


are not regulated by the Teſtament, or the Heir 


and e not re- 
the Law has not determined the ſhares he, 1 


equal. 


ſeveral Heirs to one dying Inteſtate, 


ſhall be equal. For it being neceſſary to 
divide the Inheritance, and there being 
no reaſon for an Inequality in the Par- 
tition, the Heirs ought all of them to 
have as much the one as the other V. 


! Si plures inſtituantur hæredes, di vidi inter eos 
jus a teſtatore oportet. Quod ſi non fiat, omnes 
ualiter hæredes ſunt. l. 9. F. 12. F. de hered. 

ſtit. SE 
| We have ſaid in this Article with reſpect to the Heirs 
of one dying Inteſlate, that their Portions ſhall. be equal. 
if the Law does not regulate them. For it may hap- 
pen among Co-heirs to one dying Inteſtate, that their 
portions are not equal, becauſe of the Right of | Repre- 
ſentation. Thus, for example, if there are ſeveral 
| Children 


queſtion is to know to 1g. n. 
whom the Succeſſion of a perſon de- Sucre/ffon of 
ceaſed doth ba ary we mult always ſw 


ill. For whether the Teſtator Fre v. 


or Executor, it is to know 

who are the perſons inca le of this 
quality; for theſe being excepted, al 
others are capable of it. There are i 
ſorts of perſons who cannot be Heirs or 
Executors, thoſe who are incapable of 
this quality, and thoſe who have rendred 
chemſelves unworthy of it. We ſhall 
explain in this Section the cauſes which 

render perſons incapable of ſucceeding, 
and inthe following Section thoſe which 
render — unworthy of it 

The incapacities of IIA may 


reſpect both the Succeſſions of /xteftates, 
dh * 


e Teſtamentary Succeſſions and 
it will be eaſy to j ac in cach Arti- 
cle the Effect of the y with re- 
gard to theſe two Gre of Succeſſion. 

It is to be obſerved touching the 
cauſes which render perſons incapable of 
ſucceeding, that beſides thoſe which 
ſhall be explained in this Section, the 
is one which is received in ſome Cul 
toms of France, which exclude the 
Daughter, who is married by her Fa- 
ther, and even without giving her any 
Portion, not only from the Succeſſion 
of her Father, but from all other Suc- 
ceſſions of Inteſtates, both in the Direct 

and Collateral Line, when there are 
Male Children, or Iſſue of Male Chil- 
dren. And by an univerſal Uſage this 
excluſion hath been extended to Daugh- 
ters, who being married and endowed 


by their Father, renounce all Succeſſions 


that may fall to them by the death of 
any one dying Inteſtate, in favour of 
the Male Iſſue. Which begets an In- 
capacity, or rather an Excluſion by A- 
ment, from the ſaid Sycceſſons 
founded on the regard that is ſhewn to 
he Male Iſſue, in 2 to preſerve the 
Dane in the Families, the Daughters 
vho are married finding in the Family 


of their Huſbands the ſame advantages 


which they leave to their Brothers and 


their Peſcendants when they go out of 
Vor. I. 


irs r and Breentors in general. Tit i. Sect. 2. 


thes de oy And this Uſage is 
cam le of the Divine 
rom, Ky Inheritance of their Fathers, 
- ax there was any of the Male 
wen We may conſider likewiſe 
as another reaſon, for this Ulage of the 
Excluſion of Daughters, who by their 
E their 8 to all 


Lp 59 ns in favour of 


7 af ven, which which makes it to be 


4 e Bauch that the Father i in 
giving to his ter a Por- 


tion, may lawfully impoſe on her this 
I. anks | to kids who may be Heir conditi 


ion, that the Portion which he 
pics her in hand and at preſent, ſhall 
to her in lieu of the uncertain ho 


of all Succeſſions of Juteftates that 7 8 


hereaſter fall ta her. But this exclu 
doth not extend to Teſtamentary Diſpo- 
ſitions: and this Renunciation of a mar- 
ried ne e de does not render her inca 
iſpoſitiam made in proſpect of 
oy ö her benefit, we oro it be by 
other perſons, or even by her Father. 


* Numb, Xxyii, 


Seeing this Excluſion of Naug Nahm 


by a 5 in their Conti 
Marria e part of the Roman 
Law, but 8 di contrary to it b, it 
is not a matter that comes pr oY 
within the Deſi gn 7 this Book; 


8 * Ages br t to make this 
we — add, — 
Po Render Nat have here all theRulcs 


that are eſſential to the matter of this 
Rula d Ua Id Par hoſe _ 
— 5 a evi . 
r 


which ha has + Poe made on this ſubjeet in 


Þ Pater inſtrumento dotali comprehendit filiam 
1 = Far leder | 


{cripturym jus ſucoeſſogis non my 
Ag AS rivatorum un 5 FOR le- 


gum 3 non cenſerl. 


Laſtly, it may be l on chi 
Subject of the Incapacity of ſucceeding, 
that beſides that of the Daughters w 
have renounced their Right to all Suc- 
ceſſions of Inteſtates, thete is another 
ſort of incapacity introduced by the Or- 
dinances and forme other Cuſtoms of 
France, with reſpe& to Teftamentary 
Succeſſions, from which they exclude 
certain perſons. Thus the Ordinances of 

Cecc 2 France 


the — | 


quid Aliud ex hereditate patri: 


de ſuli 3. 
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for the good of Families. 


mentary Diſpoſitions, made by Donors or _ 


Teftators, in favour of their Tutors, Cu- 
—— and — PETER during 


their Adminiftrati 


or to other perſons 


for their behoof :. Which ſome Cuſtoms 
extend to from whom 
Teſtarors may receive 


But: there is this difference 


. 
* 


and by the 


but which ref 


9 in. . 131. and of 1549, 


1 I 8 
ux. L 32. cod. d. I. 1. C. 2. & 3. Sre the Preamble 
— a> warty. r l 


The CONTENTS. 


1. All perſons may be Heirs or Executors, 
| if there is no impediment. 
2. Two ſorts of Incapacity, with reſpect 
To the two ſorts of Succeſſion. _ 


3. Two ſorts of Incapacity, with reſpeft 


to their cauſes. 


4 Of | tat Children, and of thoſe 


without human ſhape. 
7. Children who die as ſoon as they are 
| born ſucceed, 


. 6. A Child born after the Mother's death. 


7. Perſons who are mad, deaf, and dumb, 
. and Prodigals, may inherit. 
S. Baſtards do not ſucceed to Inte ſtates. 
9. Strangers or Aliens do = 
10. Profeſſed Monks do not ſucceed. 
11. ge condemned to death, or to 
uniſbments which import Civil 
Death, cannot ſucceed. 
12, Corporations and Communities may 
ucceed by Teſtament. | 


heſe incapacities or excluſions 


26. Divers times to be conſidered wit 


32. Ef 


- 


c BOOR I. 


| FE (3. % JR 48. A & 
13. Children who were not born before the 
Succeſſion fell may ſucceed. _ 


14. The afferent [ncapacities bave their 


| a od” 

15. Different — the Incapacities 

Wiiitb reſpeft to the two kinds of 
Succeſſions. 6 
laft always. 

17. The [ncapacity of Ba 
the Marriage of t 


ds ceaſes by 
ir Father and 


18. Naturalization makes the incapacity 
of Foreigners to ceaſe. | 
19. The incapacity of Monks ceaſes by 
the Nullity of their LW. 
20. That of a condemned perſon ceaſes by 
a Non, and in other caſes. 
21. Incapacities which ceaſe both for the 
time paſt and the time to come, or 
only for the time to come. | 
22. The Incapacity of Baſtards can only 
ceaſe for the time to come. 
23. As likewiſe that of a Foreigner. 
24. The Incapacity of a Profeſſed Monk 
may ceaſe both for the time paſ!, 
| and for the time to come. 
25. As likewiſe that of a condemned 2 
re- 
gard to the effect of Incapacities. 
27. Three times to be conſidered for the 
— of Teftamentary Succeſ- 
ons. 
28. One time only to be confidered in the 
Succeſſion of Inteflates, 
29. Effect of the incapacity happening af- 
fin of 


ter the Succe of an Inteſtate is 


open. KS, 
30. Eifler of the Incapacity of Baſtards. 
31. Effett of that of Foreigners. IS 
ett of the Incapatity of a Profeſſed 
Monk. 
33. Effect 1 the Incapacity of Condemned 
Per /ons. | 
34. This Incapacity does not commence till 
| the Sentence of Condemnation. 
35. If the Condemnation ſubſiſts, it cauſes 
' * the Incapacity to ſubſiſt alſo. : 
36. This Incapacity ceaſes in diverſe caſes. 
37. One cannot give to a perſon that is 
incapable, by the intervention of 
third perſons. 


. | 
A L L perſons may be Heirs, whe- 1. Al po- 


ther it be to Iuteſtates, if then may 6 
Law calls them to the Succeſſion, or that un 
they be named by a Teſtament; provided f ; 


there be no cauſe which excludes them ws 
from the Right of ſucceeding >. ment 


. Capacity ariſe: from thence, that ab wad 
4 II. There 


Of Heirs aud Executors 


who are inca- 


III. 


ſuch as the 


ed by the Laws, ſuch as that of the in- 
capacity of profeſſed Monks e. 


© See the following Article, and Article 10. 
. IV. 


o . Still- born Children, altho' they were 
9 alive in their Mother's 38 the 
2 time that any Succeſſion fell, whether 
_ be of one dying intefiate, or of one 
mane ſhape, Who had made a Teſtament, that might 

belong to them, do not ſucceed: and 
conſequently 7 do not tranſmit that 
Succeſſion to the perſons who would 
ſucceed to them, if they had died only 
after their birth. For they could never 
be ear in the number of perſons 
Ca e Ot acqu Goods z unce it 
e ſaid, Thar oh never had any 
Exiſtence in this World; and by con- 
ſequence could never have right to any 
thing in it 4. And the ſame incapacity 
excludes, with much greater reaſon, that 
which is bom of a Woman without 
humane Shape, although it may have 
had life; for it is a Monſter, or a Mals 


of Fleſh, which cannot be ranked in 


the number of Perſons. 5 


. 


* Qui mortui naſcuntur, neque _— pro- 


creati videntur: quia nunquam liberi a ri 

tuerunt. . way py verb. fn  Uxoris abortu 
teſtamentum mariti non ſolvieme juris evidentiſ- 
ſimi eſt, J. 2. C. de poff. hered. inſt, See the fol- 


1 gs 

- ſunt liberi qui contra formam humani 
generis converſo more 
monſtruoſum aliquid aut prodigioſum enixa fir. 


I. 14. F de flat. hom. v. I. 135. F. de verb. ſignif. 
See as fourth Article of a. been of - 


ſons, and theſe haſt words of the third Law, C. de 


hoſt. hered. inft. cited on the following Article, ſi vi- 
vn 7 ad nullum declinan mon- 
| [The Law of England agrees with the Cruil Law in 
this particular. Fr a Monſter, which hath not the ſhape 
of Mankind, cannot be Heir, or inherit any Land, albeit 
it be brought forth withis Marriage. Bur although he 


on and their Birth. Thus, a Child who 


tur: veluti ſi mulier 


in general. Tit. t. Sect 2. 56: 


bath deformity in axy part of bis body, yet if be bach, 
haoiane 8 be may be Hei. n 
* 


Angliz Hb. 5. cap. 30. aumb, 10. Coke, 1 luſtit. 
fol. 7.6. | 


V. 


Children who are born alive, altho' 5. 0444 
they die immediately after their birth, w» 4 = 
are capable of the Succeſſions which fell 5! 7 
in the interval between their Concepti- ,,...., 
was born alive after the death of his Fa- 
ther, and who died in the moment after 
his birth, would ſucceed to him. And 
if there was a Teſtament which had 
called another perſon to the Succeſſion, 
it would be annulled by the ſaid birth! 


f Uxoris abortu teſtamentum mariti non ſolvi, 
poſtumo verò præterito, quamvis natus illico de- 
ceſlerit, non reſtitui ruptum juris evidentiſlimi eſt. 
l. 2. C. de foft. hered. nit. Quid ti non integrum 


ami mal editum fir, cum ſpiritu tamen: an adhuc 


teſtamentum rumpatꝰ & rumpit. I. 12. f. 1. 
f. de lib. & poſt. L . 

.  Quod certatum eſt apud veteres, nos decidimus. 
Cum igitur is, qui in ventre portabatur, præteritus 
fuerit, qui fi ad lucem fuiſſet redactus, ſuus hares 
patri exiſteret, fi non alius eum antecederet, & 
naſcendo ruptum teſtamentum faceret, ſi poſtumus 
in hunc quidem orbem devolutus eſt. voce autem 
non emiſla ab hac luce ſubtractus eſt : dubitabatur 
fi is poſtumus ruptum facere teſtamentum polſſet. 
Er veterum animi turbati ſunt. quid de Paterno 
elogio ſtatuendum fir, Cumque Sabiniani exiſtima- 
bant, 2 natus eſſet, etui * non emitit. 
rumpi teſtamentum tque quod & & mutus 
— hoc ipſum 1 etiam nos lau- 
damus ſententam: & ſancimus, fi vivus perfect 
natus eſt, licet illicd poſtquam in terra cecidit, vel 
in manibus obſtetricis, deceilit, nihilominus teſta- 
mentum rumpit. Hoc tantummodo requirendo, fi 
vivus ad orbem totus proceſlit, ad nullum decli- 
nans monſtrum vel prodigium. J. 3. C. de poft. hared, 
11. 


Wy F rom the Rule explained in this 1 a 
Article, and the Laws here quoted, there Child d 
ariſes naturally a queſtion, which being , 
of frequent ule, deſerves our confidera- gw" I. 
tion; that is, Whether among the Chil- tun inborn, 
dren capable of ſucceeding, we ought 


to reckon thoſe who being born before 


their time, cannot hve, are born for 
no other end but to die? This queſti- 
on is never moved on account of the 
intereſt of the Children themſelves, but 
becauſe of the concern which other 

rſons have in it. Thus, for example, 
if a Widow big with Child is delivered 
after the death of her Huſband, of a 
Child of four or five Months old, which 
dies as ſoon as it is born, the queſtion 
will be between this Widow, who will 
demand that which the Law gives her 
of her Child's Paternal Goods; alledging, 
that her Child ſucceeded to its Father; 
and the Heirs of the Father, who will 
pretend, that the Child not having been 


able 
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366 Tie cl *. 1 1. LAW. e Beenk 
N ſax and renders the Goods in a manner uſe- 
which ſon i will be leſs it does not for all that 
= determine, * the - ineapable/ of Succefſions. _ 
Loh to its Father, or not. ; occaſion which 


[Goode of the 


them, that what they ſtand in 
need of ought to be taken. That it is 
in cunbder gien ef il Ohiidren without 
diſtinction before their birth, that the 
Law allots to Widows who are big wit 
ind, and even to = who have E- 


of ac 
— ſhare in a Succet- {bands, 
= "the Farther and Mother during tha be with Child, for the 
Would fay, that if the preſervation of the Child“: and that 
Bang? it is a ſufficient rea- - to the Children 
am ding bee . who are yet rn, in order to take 
—— 190 Children : That the birth care of the 145 which wait for them e, 
of any perſon places him in the World becauſe they are Heirs before they are 
in the rank of who are really and born, and that with ro the ac- 
truly Children of thoſe from whom they quiring of Goods which may belong to 
_ derive their birth: Thar the birth of chem, o Law confiders them as. if 


this Child, and the care and pains taken 2 born d. That the Suc- 
about it, both before and at its birth, 2 ather or Mother of che 


ſaid Children, ought nor to remain in 
ſuſpence after their : and that ſce- 
ing they did already belong ro them w 


have — as chargeable to the Parents, 
as the birth of any other Child; ſo that 
its death is to them a real loſs of a Child, 
more grievous in one ſenſe than the death peers Graft into the world, u 
of ther other Children, and which re- that they ſhou de 
quires the fame conſolation which they born aliye ; Ber, that during the time 
would have at the death of any of their rhey remain in this hfe theſe Succeſſions 
other Children, by facceeding to them, can belong to no other perfon but to 
which cannot be unleſs the Child be them; it juft, that adding to theſe 
allowed to have a right of ſucceeding, — — the t favour which 
that it may leave to its Father, or · to its atrends the Cauſe of the Father or Mo- 
Mother, that Portion which the Law ther who ſurvive their Children, we 
has allotted to the Parents of the gone ſhould look upon theſe Sicceſfions as 
of their Children. That the Law being acquired to the Children, both on 
the Right of Succeſſion to all the hil- account of the Right which the Chil- 
dren without diſtinction, and excludes dren had to them even before they were 
none from that number, except thoſe, born, and likewiſe in. confideration of 
who. being — — the natural motive which induced our 
cannot be placed in the Rank of Per- Lawgivers to to the Father or Mo- 
ſons*. That altho' the faid Children ther the ation not to loſe at the 
can make but little uſe of the Goods, ſame time their Children, and alſo their 
yet their condition in this reſpect, doth Effects ©: and likewiſe for this reaſon, 
not differ from the condition of thoſe that the Succeſſion of the Father or 
Children, who being born in due time, Mother of this Child cannot, during its 
are nevertheleſs inca neal of d of living, and Life, go to any other perſen but to the 
t 


who die as ſoon as rn, whe- Child, and char it likewiſe cannot be 
ther it be that their Wah! is — one moment without belon 


ing to ſome 
by the hard labour of their Mother, or — or other. That the Laws quoted 
by ſome infirmity, or for the want of a [Ow Article require nothing more for 
ju uſt conformation of their Members, or g Children capable of ſucceeding, 
y ſome other cauſe, which altho' 2 by that ey © may have one mo- 
makes it 3 for them to live, ment Life ar their birth. That the 


firſt 


F Heirs and Executors in general. Tit. i. Sect. 2. 565 


firſt of the ſaid Laws ro the 
Still- born Child which does not ſucceed, 
the Child that dies immediately after its 
birth, and declares it capable of ſucceed- 
ing; whereas the ſtill-born Child is in- 
capable thereof. That the ſecond Law 
requires only that the Child ſhould have 
a humane ſha ry be K 
tegrum animal cum ſpirits. t as 
the third Law, it appears that Juſtinian 
has there decided a queſtion that was 
between two Parties of Lawyers; the 
one pretending that the Child which 
had given any ſign of Life at its birth, 
' altho'ir did not cry, after the uſual man- 
ner of Children, might ſucceed: And 
the others being of opinion that cry- 
ing was neceffary in order to prove that 
the Child had Life; which in all ap- 
rance was founded on the uncertai 
of all the other ſigns of Life. Thus, 
it would feem that the queſtion between 
thoſe Lawyers, was not, Whether a 
Child born before its time, altho' born 
alive, was capable of ſucceeding? bur 
only, Whether we could judge of the 
Child's being born alive, by any other 
tokens than that of its crying? Which 
ſeems in a manner to prove, that both 
Parties ag that a Child, altho' born 
before its time, might ſucceed, if it 
had lived. And likewiſe in this diſpute, 
Juſtinian does not decide, that Chil- 


dren come to their full time, and born 


alive, ſhould ſucceed z; and that thoſe 
born before their time ſhould not ſuc- 
ceed, altho' they ſhould be alive at their 
birth; which he ought to have decreed, 
if that had been the queſtion: but he 
only decides in general and indefinitely, 
that Children who are born alive ma 
ſucceed, altho' they die immediately af. 
ter their birth. "That it is true, that 
this Law is expreſſed in theſe terms, / 
vivus perfefte natus eſt; but whether 
the word perfecte relates to 3 
ng word vivus, or to the word natus, 
which follows, and that this expreſſion 
_ ſignifies either perfectly born, or BR 
fectly alive, it cannot be gathered from 
either of theſe two meanings, that the 
words of the Law are to be underſtood 
only of a Child born at its full time; 
ſince a Child born before its time, may 
be born in ſuch a manner as that there 
can be no room for doubting of the 
Child's being perfectly alive, or of its 
being perfectly born; that is to ſay, of 
its being ſeparated from the Bowels of 
its Mother, either by a natural and or- 
dinary birth, or by opening the Mo- 
ther's body after her death. And the 
words which follow ſeem to explain 


venth Month after the Marri 
lawful Child of the Huſband f. 


the Law in this manner 
make the only queſtion to be, to know 
whether the Child is perfectly born, and 
whether it is a Child, and not a Mon- 
ſter, Hoc tantummodd reguirendo, fi vitus 
ad orbem totus procefſit, ad nullum decli- 
nans monſirum wel prodiginm. That if 
we ſhould give to this Law the effect 
to exclude all Children, who by reaſon 
of their being born before their time 
cannot live, we ſhould be obliged like- 
wile to exclude from Succefſions, Chil- 
dren born in the eighth Month, who, 
according to the general opinion, can- 
not live. That even the "ws which 
* of Children not come to their 

time, conſider in them this defect 
only when the es 1s concerning, 
the ſtate of the Children, and to know 


ſince they 


if they are lawfully begotten, or no; 


whether it be that they are born too 
ſoon after the Marriage, or too late at- 
ter the Huſband's death. Tis true, 
that this queſtion regards alſo the Right 
of Succeſſion, for Children who are 
not legitimate cannot inherit z but there 
is not any one of thoſe Laws which 
conſiders in the Children the capacity 
or incapacity of living, in order to ex- 
clude thofe from inheriting , who by 
reaſon of their being born before their 
time are incapable of living. It is in re- 
ference to this queſtion concerning the 
State of theſe Children, that it is Hie in 
one Law, that a Child born in the ſe- 
„is the 
That it 
is faid in another Law, that a Child 
born after the tenth Month from the 
death of the Huſband, does not ſucceed 
to him, the Law judging that he has 
another Farher: and it is there added, 
That a Child born in the hundredth 
fourſcore and ſecond day, is Horn at its 
full time; and that it a Woman Slave, 
being made free, happens afterwards to 


be brought to bed on the hundredrh 
fourſcore and ſecond day after her free- 


dom, her Child ſhall have been con- 
ccived Free 8. Thus all that is con- 
tained in thoſe Laws, which has any 
relation to the capacity or incapacity of 
theſe Children to inherit, concerns on- 
ly their ſtate, and their quality of Le- 

itimacy, without taking it into conſi- 
eration whether they may, or may not 
live. There is another text, which al- 
tho' it is not in the Body of the Law, 
is nevertheleſs of ſome Authority, be- 
cauſe it is in the Works of the Lawyer 
Paulus, one of the firſt Authors of the 
Roman Laws, in which it is ſaid, that 
a Child of ſeven Months is counted = 
| the 
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the number of Children, and is of ad- 


vantage to its Mother b. From whence 


it ws, that a Child born before 
that time, is of no benefit to her. But 
this is only in relation to the ancient 


Reman Law, which gave the, Mother 


right to ſucceed to her Children, only 
when ſhe had three of them. | So that 
this Rule, no more than the others al- 
ready mentioned, er e 
capacity or inca of theſe Children, 
. it ſerved only to 
exclude the Children born before the 
ſeventh Month from being of the num- 
ber of Children neceſſary to intitle the 
Mother to this Right of Inheritance: 
which was founded on this reaſon, that 
the Law which required that the Mo- 
ther ſhould -have _Children to in- 
8 9 had R 
w accrued to 
Crs. by the multiplication 
of Children, and conſidered that thoſe 
who could not live were of no advan- 


in that reſpect. That, in if 
Children „ IAA 
time are incapable of inheriting, there 


will ariſe a inconveniences 
from the afculty - judging of the 


time of the Conception of a Child, in 


order to know whether it is born at its 
full time, or not; and likewiſe from the 
uncertainty that may be even in the 


Rule it Wh, concerning the time necel- 


fary for a Child's being born at the full 
term, as we ſhall obſcrye in the proper 


place. 


78. 20S fon ew. See the preceding Ar- 


Ser the eighth Arti the ſecm Section, In 
© See the ſeventh Article of the ſaid ſecond Section, 
LT 4 f 125 
L. 7. I. 26. F. de flat. » 6:9. F. . 
8. l. A. 8 eee 
7.5 . 
mo men ci perfectum m jam 
Mu. — 4 propter auctoritatem dim vir 
Hyppocratis. Et ideò credendum eſt eum qui ex 
juſtis nuptiis ſeptimo menſe natus eſt, juſtum fili- 
um eſſe. I. 12. F. de flat. lm. 
poſt decem es mortis natus non admitti - 
tur ad legitimam hæreditatem. De co autem qui 
centeſimo mo ſecundo die natus eſt, Hip- 
1 ſcripht, & Divus Pius pontificibus re- 
* juſto tempore videri natum. Nec videri 
in ſervitutem conceptum, cùm mater ipſius ante 
centeſimum imum ſecundum diem eſſet 
Rs I. 3. $. pen. & wit. Ff. de ſuis & legit. 


> Septimo menſe natus matri prodeſt. Ratio 
enim Pythagorei numeri hoc videtur admittere, ut 


aut ſeptimo pleno, aut decimo menſe partus ma- 


turior videatur. Paul. ſent. 4. tit. 9. 
' See the fifth Article of the firſt Section, In what man- 
ner Children ſucceed; and the remark which is there made. 


As to this Queſtion, which is of fo 
ts _ 


tain that the 


ples, where it has decided on 
the contrary, that Children born within 
the ſame time have not ſucceeded, yet 
this may have happened in caſes where 
there was no certain proof that the 
Child was alive. And we ſee in the Au- 
thor of the greateſt renown among 
thoſe who have collected the Decrees 
of the Parliaments in France, that he 
eports one, which confirms this con- 
J It was in the caſe of a Child 
of four or five Months, taken out of 
the Womb of its Mother after her 
death, and which, as the Father pre- 
5 was 8 
other ing to the contrary, that 
the ſaid Child had * N of 
ſign of life; ſo that che diſpute between 
the Parties, was only about the Fact, to 
know whether the Child had lived, or 


not. Upon which it was adjudged, 
ic 


that the Child was ftill-born. 
ſeems to imply, that if it had been cer- 
Child was born alive, it 
would have ſucceeded. For ſeeing this 
Child was born before its time, if it had 
been adjudged for that reaſon, that al- 
tho' it had been born alive, it could 
not have ſucceeded, it would not have 
been pronounced that it was ſtill- born; 
becauſe the Fact concerning its life, or 
its death, would have been indifferent 
and uſeleſs, as to what concerned the 
Succeſſion. And alſo another Author m, 
rting a Decree of Parliament, b 
which it was adjudged, that a Child of 
five or ſix Months, being born alive, 


had inherited, ſays, that it was decided 


that the ſeven Months which the Laws 
require for the term of a Lawful Birth, 
ought not to be underſtood, as has been 
already obſerved, except in reference to 
the queſtion about 1 State of the 
Child, to know whether it is legitimate, 


or not, cum agitur de ſtatu, & fit que- 
ſtio ſtatus; and have no relation to the 


8 8 about knowing whether the 
hild has fucceeded, in order to tranſ- 


mit 


Het and Execittors in gener all Tit. i. Sect. 2. 569 
 rranſmiſſione bereditatis 3 theſe are the 
- words of that Author. Thus, it would 


of their Estates, are nevertheleß capa- and Nea. 
dle of inheriung, as well as the ocherz 
Children. Aud even thoſe who e 


ken it for a 
is born alive, altho* it be before the 


of the life of a 


&, that they did not 


take it for « Rule, that the Child which 
is born before its time not being capa- 
bie of living, is incapableof ſuccceding; 


and that they have on the cont ta- 


ule, that the Child which 


rime neceſſary for its being capable to 
live, docs nevertheleſs ſucceed z pro- 
vided that the proofs of Life be per- 
| do not take for proots 
ild, fore appearances 
of motions of the Members, which may 


happen even to thoſe which are born 


dead, and which are commonly the on- 
ly ſigns of Life that appear in Children 
which are born ſo 


time, as it hap in the caſe of the 


firſt of theſe two Decrees, as the Au- 


thor has there obſerved in reporting 
the reaſons inſiſted upon by both the 
Parties. It was without doubt the un- 


certainty of {ach like marks of life in 


theſe Children, that induced the Law- 
yers before mentioned, to require for a 
proof of the life of the Child, that it 


6. AChild We muſt reckon in the number of 


born after Children capable of inheriti 
rheMother's Child that is taken out of its 


death. 


vived its 


ſay that it ſucceeded to its Mother be- 


„the 
other's 
Womb, after her death, altho' it had 
lived only a few. moments. For altho' 
the Child was not born when the Mo- 
ther's Succeſſon was open; 
ex- by which it is brought into the 

orld, ftands in place of its birth; and 
It is enough that the Child hath ſur- 
others. And we may even 


fore its birth. 


£ Quod dicitur filium natum rumpere teſtamentum, 
natum accipe, etſi exſecto ventre editus fir. I. 12. F. 
de liber. & poſt, hered. inſt. I. 6. F. de inoff. teſt. v. 
L. 132. & J. 141. F. de verb. ſigns. 

What is added in the Article, that a Child wy be 
ſaid to have ſucteeded to its Mother before its birth, is 
founded on this, that the Laws 
which are in their Mother's Womb, as if they were real- 
ly born, when it concerns matters that are for their ad- 


_ vantage, er Sucteſſions which may belong to them. See 


the Laws quoted under the letter , in the remark 
on the foregoing Article. 


VII. 


„ e Thoſe who are born deaf and dumb, 


who are 


or with other infirmities which render 


mad, deaf perſons incapable of the Management 
ob 


to them, as well as Prodigals who arc 
interdicted. But all theſe forts of Per- 


g before their 


ret the o- 


conſider the Children 


ire the Succeſſions which (all 


ſons have Curators aſſigned them; who 


take care of their Eſtates, as Tutors do 
of thoſe belonging to Minors. And al- 


tho theſe qualities render them incapa- 


ble of binding themſclves, and that the 
quality of Heir may contain ſome en- 


5 yet their Turors and Guar- 
ia 


ns contract for them. But always 


upon this condition, that if the Succet- 


ſions are burthenſome to ' them, they 
may renounce them, and be relicycd 
trom the ſaid Engagements*. _ 


tt. ff. de bow. poſſ. furioſs inf. muto, ſurds, 
ters comper, Furioſus, & murus, — & fi- 
liusfamili teſtamenti fact oem habert di- 
cuntur. Licet enim teſtamentum factre non pol- 
ſunt, attamen ex n vel ſibi, vel alii ac- 
quirere poſſunt. 5. 4. in f. . d. hared. qual. & 
iff. Mutus & nw rec te Fa initiras | porett. 
J. 1. §. 2. F. de bored. viſt. bg. F de acquir. wel 
omittu. hered, Eum cui — 


1 bonis interdicitur, hæ- 
redem inſtitutum poſſe adire hæroditatem conſtat. 


4. J. 5. 5. * de acquir, vel omit. bored. 
All theſe forts of preſons are ca fable of having Good: 
of their own, aud it u only becauſe of this capacity thas 


was heard to cry. they have Tutors and Curator: affigned them, Avid 
5 45 to the exgagements which attend the quality of Herr, 
i Lan b Ks 5: they enter no farther mto them than te the value of the 
” Bongiter, L. C. u. 4. Goods of the Succeſſion, For when a Succeſſion falls to 
ls them, there ts an 1 made of all the Goods, in 

VI. order to c the Tutor or Guardian therewith, Thus 


the Creditors have the ſame ſecurity in this caſe, as 
they have againſt thoſe Heirs who are of Age, and who 
take upon them the quality of Heir, with the be- 
nefit of an 1 „ Which ſhall be t 0 et mat- 
ter of the enſuing Title, See the eleventh, twelfth, 


and thirteenth Articles of the fifth Section of Per- 


ſons. 


$118 


Baſtards are incapable of ſucceeding 8. Baſtard: 


to /nteftates, unleſs it be to their own & no fe. 
ceed to 1n+ 
teftates. 


Children, if they have any lawfully bc- 
gotten : and they do not ſo much as ſuc- 
ceed to their own Mothers. For they 
do not reckon in Families any perſons 
in the number of Relations who are ca- 
pable of inheriting, except ſuch as are 


placed in that Rank by their being born 

in lawful Wedlock. And as Baſtards 
cannot ſucceed to any who dic inteſtate, 
ſo likewiſe no body can ſucceed to them 


when they die inteflate, except their 
own lawful Children, not even their 
Mothers i. But they are capable of re- 


ceiving by a Deed of Gift, or a Teſta- 
ment, and th 


have power to diſpole 
of their own Eſtates by Will. 


| Vulgd quæſitos nullos habere agnatos manifeſ- 

tum eſt. F. 4. inſt. de ſucceſſ. cogn. 
Altho' this Text relates only to the Succeſſions on the 
Father's ſide, and that by the Roman Law Baſtards 
Dddd were 


of ſucceeding to their Relations of the Me- 


ther's fide e, yet nevertheleſs we have rhenglt ft 9% ur: | 
down 2 | N. 50 
Uſage in France, exclude. them from all - 


3 
L 


; 
het 


* 
cont ary the ; 
Uſage of France, bis 10 
cond Part, numb. XII. A, wen- 
ty ſecond and th Section 

and the fifth | in what 
manger ſucceed. 

V. I. 2 Inftit. de ſucceſſ. 
. . the Chil- 
2 4 1 
Surer, 7 : and the 
— * 
CT Ir is ſaid towards the cloſe of the 
Article, that Baſtards are ca of ac- 
quiring by Deed of Gift, or by Teſta- 
ment that they may diſpoſe of their 
own z concerning Which it is ne- 
ceſſary to obſerve, that as to the diſpo- 
fitions which they may make of their 


Goods, their Condition is the ſame with 


that of other perſons, and they have 


the ſame liberty therein. Bur as for the 
bounties which may be == to them, 
the Roman Law, the Cu of France, 


and Uſage have ſet ſome bounds there- 


ro, | | 
As for the Roman Law, the Em 
rors had prohibited Fathers who had 
Wives, or lawful Children, to give to 
their Baſtards, or to their Mother, more 
than a four and twentieth part of their 
Eftares*. Which the Em Juſti- 
nian, by the 89) Navel, chap. 1 2. ex- 
tended: to a twelfth part, leaving Fa- 
thers who had no lawtul Iſſue, or Aſcen- 
dants, at liberty to give their whole E- 
ſtate to their natural Children: and in 
caſe there were only Aſcendants, he re- 
ſerved only for them their Legitime. 
L. 2. C. de natur. l. 


As to the Cuſtoms of France, man 
of them allow Parents to give to their 


Baſtard Children, but differently. Some 


of them extend this liberty even to the 
Licenſe of inſtituting them Heirs by 
their Contract of are 5 or of mak- 
ing them Gifts, with this effect, that 
the ſaid difpoſitions ſhall ſtand good, ex- 
cept in ſo far as they may be prejudicial 


to the Legitime or Filial Portion of the 


Children; which is moſt notoriouſly 


contrary both to Equity and common 
Decency. There are je ws Cuſtoms 


which permit the Fathers and Mothers 


3 } 5 Ye 
? £ | 
| * F 4 if v 
8 1 La k N " 
4 


FT 


A 


and U 


to be 
Swinburn of Wills, Part 5.4.7 


* 
3 g 


W. 


wo give th 


bo it be agreeable boch to N 


Canon Law, and to 


Ic n e dee notice here of 
theſe Principles of Honeſty and De- 
be | 


to be made my On diffe- 
Baſtards, without entri 

into the detail of the Queſtions which 

ight be rai touching the bounds _ 
or latitude of Diſpoſations in their fa- 
vour. For the detail of this matter is 
not after the ſame manner by 
the Roman Law, as it is by the Cuſtom 
of France. So that this 
Matter not having Rules that are fixed, 
ani and common over all, it were 
to be wiſhed that ſuch were cſtabliſhed : 
and this is not a matter that comes pro- 
perly within the deſign of this Book. 


The Law of England permits both 
o 


tlements 


3 
EE where they ave 1 che 


having 
Fuſtices f Peace, on due CAL 
the 4 8 


2 


them, to com | 
Children to towards their maintenance, ſuch Sum, 


or Sums of , as the ſaid Fuſtices ſball think 


meet and rea Stat. 18 Eliz. cap. 3. 


IX. 


Strangers, who are called Aliens, are 9. Stran- 
incapable of all manner of Succeſſions, gr .- 4 


whether they come by Teſtament, or" 
by the death of perſons dying inteſtate”. 


! Peregrini 


ſucceed. 


Of Heirs an Execytars in general. Tit. 1. Sect. 2. 57 7 
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| "I. 
10. Profeſ- Profeſſed Monks do not ſucceed : and 
fed dons oy are equally excluded by their Vows 
＋ doch from ſucceeding to Inteſtates, and 
by Teſtament». 


. Chap. F. 22 


. - 


than their Legitine. In France the Good: of one who 


euters into 4 Religions Order, are not only not acquired to 


the Carvent into which he enters himſelf, but he cannot 
evep diſpoſe of them in favour of any Convent or M 
fey whatſorver., But s may diſpoſe of bu Good 
his Profeſſion, in favour of his Relations, or other a 
bear net nfter de is ance Profeſſed. See the nineteenth 
Article of the Qrdinance ot Orleans, and the twen- 
ty eighth Acticle of chat of Blas. See touching Pro- 
ga Monks, the thirteenth Article of the ſecond 
Section of Perſons, and the nincteenth, twenty 
fourth and thirty ſecond Articles of this Section. 
[As to the incapacity of Religious Perſons by the Law 
of England, in matters of Property and Succeſſion, the 
ſame been already obſerved in the Remark on the 
thirteenth At cle of the ſecond Settion of the ſecond Title 
of the Preliminary Boot; under which Title the ſlate and 
conduton of Perjans in general u full explained) 


11. Fo Perſons condemned to Death, or to 
re ps ſome other Puniſhment which implies 
fs Tan. Civil Death, are capable of no Succeſ- 
ments Ton, whether they be called to it by 
which im- Teſtament, or by the death of an In- 
port Civi' zeftate. And this incapacity makes the 
A. Goods which ought to have come to 
them, to pals to the other perſons 

_ whom the yank calls to the Succeſſion 

in their default®, 


Edicto prætoris bonorum poſſeſſio his denega- 
tur qui rei capitalis damnati ſunt, neque in inte- 
grum reſtituti ſunt. I. 13. F. de bon. poſſ. See the 
twentieth, twenty fifth, thirty third and followin 
Articles of this Section, the fifth Article of the 
fourth Section, the firſt Article of the thirteenth 
Section, and the fourteenth Article of the ſecond 
Section of Teſtaments. 

In France, by the Ordinance of 1670, Art. 29. 7 
Defaults, the Puniſhment: which import Civil Death, 
Are Sentence 7 Death, or Condemnation to the Gallie- 

Vor. 


entre into a Convent did accrue 


An. r to perpetual Baniſhment out of the King- 
. + 


Corporations and Communities, ſuch 12. c 
u Towns, Univerſities, Colleges, Hoſ- r«tw «4d 
pitals, Chapters, Convents, and other Ws 
cular, which are it I a - Tiftlament. 
ed by Law, hold the place of Nada 

and being capable of polleſſing Lands an 

Goods, are likewiſe capable of Teſta- 
mentary Succefſions. And thoſe who 
have power to diſpoſe of their Eſtates, 


may inſtitute the ſad Communities, their 
Heirs or Executors, provided the Law 


has not ordered any thing to the con- 
trary o. 

* Habeat unuſquiſque licentiam ſanctiſſimo ca- 
tholico venerabilique concilio decedens bonorum 
quod optayerit reſinquere, & non ſint caſſa judicia 


ejus. l. 1. C. de fo . Ecel, | | 
Collegium, ſi nullo ſpeciali privilegio ſubnixum 
fit, haroditatem capere non poſſe dubium non eſt, 


J. 8. C. de hared. ie. 5 

We mut underſtand by the Privilege mentioned in this 
text, the permiſſion to form a Society. For there can be 
no lawful Society without the permiſſim of the Prince. 
See the fifteenth Article of the ſecond Section of 
Perſons, 
Succeſſwns, ſuch as thoſe of the Mendicant Friars, See 


* 


ing diſpolitions made in favour of Religious 


concern 
Houſes, the Remark on the tenth Article. 


XIII. 


We muſt not reckon among the i;. C. 
number of perſons incapable of ſucceed- «rem who 
ing, Children who are not yet born 2 before 
when the Succeſſion falls, provided they ,, Sf 
were then conceived. For Poſthu- n fell 
mous Children, who are born only after may ſuc- 
the death of their Fathers, do neverthe- . 
lels ſuccced to them. And one may 


name for his Heir or Executor the poſt- 


humous Child of another perſon. - So 


that theſe Children are equally capable 
of all Succeſſions which may fall to 
them, whether they come by Teſta- 
ment, or by the death of an Inteſtate p. 


Furioſus, & mutus, & poſthumus, & infans, 


& filius familias, & ſervus alienus teſtamenti factio- 


nem habere dicuntur. Licet enim teſtamentum fa- 
cere non poſſunt, attamen ex teſtamento vel libi, 
vel alii acquirere poſſunt. F. 4. in f. int. de hared. 
qual. & diff. (Poſthumus alienus) hodiè rectè hæ- 
res inſtituitur. int. de bon. poſſ. 


XIV. 


All the cauſes of Incapacity which ,, 7, 
have been explained, have their diffe- afferent In- 
rent effects, according to their nature, e. 
and according to the time in which the have their 


perſons happen to be under the Incapa- #4,” F 


City 4, hich depends on the Rules 
which follow. | 


4 See the following Articles. | 
Dddd 2 1 See 
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XV. 


that of Baſtards, F 
Monks, and of Perſons condemned to 


9 


. from the others in this, that 
Baſtards are incapable only of Legal Suc- 
ceſſions, or Succeſhon to Inteſtates, and 


capable cither of if a 
ftament, or — es, No 


hereby, according to the diſtioCtions 
which have been remarked on the 
eighth Article; but the other Incapaci- 
ties exclude the perſons who are under 
them equally from both the kinds of 
Succeſſion, and from all diſpoſitions 
made in proſpect of death*. | 


cee the eighth Aviicle, and the Remark nen it. 


* 


: concerning 
af, the nature of thele four ſorts of Incapa- 
oh lag Citics, that there are ſome of them 


alway, Which laſt always, and others which 


may ceaſe!, as will appear by the Rules 
which follow. SEE 


© Sov the following Articles down to the twenty ſixth. 


XVII. 
15. Theln- The Incapacity of a Baſtard whoſe 


capacuy of Father and ' Mother might have been 


Raftards J. . | 
55 ſer 69 1 lawfully married together at the time 


Marriage of Of the Child's conception, ceaſes in caſe 

their Facher the Parents being afterwards joined to- 

ard Me- gether in Matrimony, own it for a law- 

%, dal Child, and the fame is legitimated 
by the ſubſequent Marriage*. 


* Mox poſtquam nuptiz cum matribus eorum 
fuerint celebratæ, ſuos patri & in poteſtate fieri (ju- 
bemus.) l. 1. C. de natur. lib. 

Sancimus in hujuſmodi caſibus omnes liberos, 
ſive ante dotalia inſtrumenta editi ſint, ſive poſtea, 
una eademque lance trutinari. J. 10 c. Nuper le- 
gem conſer ipſimus, qua juſſimus ſi quis mulierem 
in ſuo contubernio collocaverit non initio affectione 
maritali (eam tamen cum qua foterat habere cmubi- 
um) & ex ea liberos ſuſtulerit, &c. J. 11. eod. P. 
Nov. 12. c. 4. Nov. 74. c. 1. Nov. 89. c. 8. | 

See touching the incapacity of Baſtards, the twen 
ty ſecond and thirtieth Articles. | 

We ſhall ſay nothing here of the manner of Legitimat- 
mg Baſtards by Letters Patents of the Prince, that being 
& maiter which doth not come within the deſign of this 

[[ the Law of England, Children born before Mar- 
riage, are flill reputed Baſtards, notwithſlanding the 
ſubſequent Marriage between ther Father and Mother. 

Stat. 20. Hen. III. cap. 9. Coke 2. Inſtit. pag. 96. 

Selden ad Fletam pag. 538. 


3 1 
98 . 


4 8 2 4 
ſoy \ e 
L * 75 4 Y To 3 


Prince who grants them that favour 
Naturalization, yet theſe word: may be applied ts the 
111 Ser the twenty third and 
[The =iffinttion which the Law makes in En 
berween Naturalization by Ad of Parliament, and De- 
nization by the King's Letters Patents,” bas been 
med = the Remark an the eleventh Avticle of 


ſecend ce of the cond Til of the P Book. 
bh r 271 
The incapacity of Profeſſed Monks 19. 1. 


Ann 
nu that havi 
the ſame in due 4 they procured 
("ng is Ne by » Coun of chew Vows. 
u 0 v ma | 

made Profeſſion before they N 
age preſcribed by Law, or within their 
year of Probation, or if have any 
other juſt cauſe to ſhew x. t if their 
Profeſſion cannot be annulled, their in- 
capacity will laſt always. 

* The vows world be null, if they were not preceded 

Probation, and if be who makes | 


- 


cil of Trenr, Seſſion 2 5. . 15. and the Ordinance 

of Nia, Article 28. See touching the Incapacity 

of Profeſſed Monks, the twenty and thirty 
XX. 


The incapacity incurred by the Civil 20. Tha: of 
Death of the perſon condemned may, 
ceaſe, if he gets his Sentence of Con- EET > 
demnation to be reverſed. And if he Ren. 
died before the Accuſation, or even be- and # other 


fore Sentence of Condemnation, he. 


would have been under no incapacity). 


v See bereafter the twenty fifth and thirty third - 
TOTS 0 2288 | 


XXI. 
Among the Incapacities which may 2 1. tcaps- 
ceale, it 1s neceſſary to diſtinguiſh be- aries which 
tween thoſe which ceaſe in ſuch a man- e 5 


ner as that the perſon whom they ren- ien 


dered incapable ceaſes to be ſuch only lege to 
for the time to come, without having come, er 
any change made in his condition as to e whe 
the time paſt; and thoſe which ceaſe ſo ® 
as that the perſon is conſidered as if he 
had never incapable, and is re- 
ſtored ſo fully to his Rights that he be- 

comes capable even of the Succeſſions 

which fell to him within the time w_ 


" "— 4h ve Hed 
n * MIN A 45. - * 
„ 


has 


manner as to make his Birth to be the 
ſame as if it had been lawful: neither 
can the defect of the Original Extraction 
of a Foreigner be ſupplied in ſuch a 
manner as that his Extraction ſhould be 
the ſame as if he were a Natural Born 
Subject of the Country m which he is 
Naturalized. Thus, when a Baſtard is 


Ttimated by the ſubſequent Marriage 


of his. Father with his Mother, and a 


Foreigner Naturalized by the Letters 


Which was the of thoſe 
to ceaſe. And for this reaſon they can- 


Patents ot the Prince, theſe c do 
not aboliſh the blemiſh that is in the 


Birth of the Baſtard, nor the defect that 


is in the Extraction of the Foreigner, 
but they make only the 3 

uſes, 
not become capable of ſucceeding but 
for the time to come. We ſhall ice in 


the following Articles the Uſe of this 
Diſtinction in each fort of Incapacity v. 


* See the Articles which follow, 


XXII. 


 22.The= When a Baſtard is legitimated by the 


3 him in a capacity which was na- 


mie 70 


ar 


— 
come, and has not the effect to ac- 


* 


| e of his Father with his Mother, 
ſeei a 


is Legitimation does not rein- 


tural to him, as has faid in the 


| of ſucceeding bur for the time 
0 
quire to him the Succeſſions which fell 
in the time that his Incapacity ſubſiſt- 
ed :. Thus, for inſtance, if we ſuppoſe 
that one who has a Baſtard, no 
other Children, renounces a Succeſſion 
fallen to him, and that afterwards this 


Of Heirs and Executors in general Tit. i. Sec. a 


Article, it docs not make him 


Baſtard comes to 2 by a 
ſubſequent Marriage between bis Father 
and Mother, the Succcſhon which by 
the Renunciation of the Father would 
have to this Baſtard, if he had 
__ * at rr amd bad 
ing to accept of it the 

Fucker rival C 
his Legitimation, which happened 
3 but this Succefſion will 


remain to the Har, who being the near - 


eſt of Kin, and c of mheriting, 
was willing to rake t. And it would 
be the fame thing, in the caſe of a Suc- 
cefhon falling to a Foreigner, who 
ſhould happen to have a not as 
AR but who is a Natura! 
Subject of the Country, or Natu- 
ralized. For if this Foreigner who was 
incapable of the Succeffion, ſhould af- 
terwards int with the Mother 
of the faid Baſtard, and thereby legiti- 
mate him, this Legitimation would not 
have the effect to give him right to this 
Succeſſion, of which he was incapable, 
not being legitimated at the time when 
the Succeſſion fell, and of which his 
Father, as being a Foreigner, was like- 
wiſe incapable. But this Succeſſion 
would remain to him who had inherited 
it in default of them. 
* This is 8 of the diſect in the birth of the 
—— conſequence of the defect of 1 


XXIII. 


1 in the fame thing uu to the Incaps- 33.4 . 
For when he is» aro 
Naturalized, he i only made capable of F 


city of a Foreigner 


the Succeſſion which may fall to him 
for the future. Bur all thoſe which fell 


before his Naturalization, and might 


have come to him if he had been capa- 
ble of inheriting, remain the P 

of thoſe who, by reaſon of his Incapa- 
city, were called to the Succethon. For 
this Incapacity, as well as that of a Baſ- 
tard, was natural to the ſtate and con- 
dition of his Extraftion. So that the 
capacity of inheriting, which the bene · 
fit of Naturalization ou him, can 
have its effect only for the time to 
come, as has been ſaid in the one and 


twentieth Article. . 


e This is 4 conſequence of the fare of 4 Foreigner. 
See the thirty firſt Article, and the Remark that is 
there made oa it. 


XXIV. 


The ny of a Profefled Monk 24. The .. 
different from that of of 


is in this r 
a Baſtard, and of a Foreigner 


* called 


For as? 2 ; 
the Monk could not have been rendred , * Fr 
incapable, but by the Vows which are f te in. 
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15. 4% h. The Incapacity of one Condemned 
ſe that of to ſome Puniſhment which carries along 
1 it Civil Death, having no other 
e 
tion; if t a to c t 
| M who was — — 1. . 


manner as if he had never been under 
Sentence of Condemnation 4. 


* $00 the ehirty third and the ather following articles. 


# 4 4 


26. Dives All the Rules which we have juſt 


te, to be no explained, reſpect the nature and 
2 diſtetences of the ſeveril ſorts of Inca- 
's the fea pacities, which it was neceſſary to diſ- 


| of Incapaci- tingunſh, that we might the better know 
"es, how 


to make a right uſe of the Rule 

in the fourteenth Article. 
And we muſt likewiſe for the ſame rea- 
ſon diſtinguiſh the times in which the 
Incapacity ought to be conſidered, whe- 
ther it be in Succeſſions by Teſtament, 
or to Inteſtates e. And this depends on 
the Rules which follow. 


Ser the following Articles. 


XXVII. 

27. Three As for Teſtamentary Succeſſions, the 
times ve b capacity or incapacity of the Teſtamen- 
7 4 tary Heir or Executor may be conſider- 
capacity ed at three different times. To wit, at 
Teftamen- the time of making the Teſtament; at 
ter Succeſ the time of the death of the Teſtator, 
fow. and at the time of his entring to the 
Succeſhon, that is to ſay, when the 
Heir or Executor declares his willing- 
neſs to accept of that quality. e 
ſhall ſee herrafter the uſe of the diſ- 

tincdions of theſe ſeveral times. 


* 
* 
— 
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In Sueceſſions to Inte ſtates, the capa» f. on 
city or incapacity of the Heir is to be time a % 
conſiderod any at the time of the death & confider- | 
of the to whom he ſucceeds. , ” 
For it is this death thut the Suc- Inteilates. 
dead man gives Seijin to the living, his 
next Heir of 1 - 
ceeding to him, che Right of the =_— 
Blood veſts in him at the moment of 
the ſaid Death, and in ſuch a manner, that 
lay nr ws g die immediately 2 
ter, without know! any thing o the 
death of that — iekes, or that he 
had the right of ing to him; yet 
nevertheleis he tranſmits bis right to hi 
Heirs t. From whence it follows, that 
if the Heir to whom an Inheritance fell 
by the death of one Huuß Lnteffate, 

inheriting the 


whilſt he was capable o 
ſame, becomes afterwards incapable be- 
fore he has exerciſed, or even known 
his Right, as if he enters into ſome Re- 
ligious Order, or is Condemned to 
Death, or to forme other Puniſhment 
which is attended with Civil Death, 
this incapacity ing after the Buc- 
ceſſion fell to him, will got have the 
effect of tranſmitting he Goods af this 
Succeſſion vo the other Heirs, who next 
to him had the Right of ſucceeding; 
but it will only have the effe@ which is 
explained in the following Article. 

© This. is a: conſequence .of theiRule, The Dead Man 
gives Seiſin to the Living. 
Wi bove conceived this Rule in a manner agrerable 
to the Jage of France, and u j,d⅛ to whe 


flown 
the Incapacity of 4 Monk, and of that 
88 
„ becas are nge 
of in the — 4 a the following Avricle. 


e I the kühn t dn Brem who was 


the ca> capable of inheriting at the time of the 


fe Smereſ- becomes afterwards incapable 
fon of «» " cocding by 


1 


the Succeſhon open, 


his entring into a Religious | 
Order, or by virrue of a Sentence of 
Condemnation, before he has taken any 
ſtep to aſſert his Right, or even before 


he knew of it, the Goods of the faid 


Inheritance having been veſted in him 
as well as his other Goods, they will 
paſs to thoſe who ſhall have his Rights, 


whether they be Creditors or others". 


Thus, the of a Proſeſſed Monk 
will go to his Heirs ; and thoſe of the 
Co Perſon will fall ro the 
King, or to the Lord of the Mannor 
who ſhall have the Right to his Eſ- 
cheat. 5 

i This i alſo # conſequence of the Rude, The Dead 
e 


¶ We LK and the 
ſoregoing Article, that the Incapacit 
of A to Inteſtates which bay 
after the death which lays the (azd 
8 open, and before the Entry 
to the Inheritance, can relate only to 
the Foreigner, the Profeſſed Monk, and 
the C d Perſon. For as to the 
Baſtard, ſince he cannot ceaſe to be le- 


gitimate after he has been once legiti- 


mated, no Incapacity of this kind can 
afterwards happen to him. And as for 
the others, it is neceſſary to diſtinguiſh 
their conditions in what concerns the 
effect of the ſaid Incapacity which 

to them after the Succeſſion is 
open, and conſider therein a difference 
between the Incapacitics of a Proſeſſed 


Monk, and of a Condemned Perſon, 


and that of a Perſon who falls under the 


condition of a Foreigner. This diffe- 


rence conſiſts in this, that the Incapa- 
7 happening to a Profeſſed Monk, 
and to a Condemned Perſon, diveſts 
them of the Succeſſions which they had 


acquired before their Incapacity, in the 


ſame manner as of all their other Goods, 
and makes them to paſs to thoſe who 
have their Right; whereas the Incapacity 


the faid 1 


Of Heirs and Executoys in general Tit i. Sect. . 575 


That the Dead Man ion Gotta 6p, the Living, [5h 


which he falls under who becomes a 

Foreigner, docs not diveſt him of the 

which he 44 7g before 

NCapacity. us, for exam- 

if we ſuppoſe that a Stranger who 

is a Subject of a E i» which oor 
t 


Kings had ed t of Natu- 
ralizati „ | 


died .. and having taken poſſeſ- 
ſion of his Inheri * 


| ſhould ha 
afterwards to loſe the dee of Ne- 


ruralization, by a Revocation of 
the Privilege of Naturalizatioa which 
was given to the Inhabitants of that 
Country, and which would reduce all 
the Inhabi 

of Foreigners, that would not 
deprive him of the Succ which he 
had 7-4; fo xr and he would re- 
tain the of that Succeſhon as 
well as his other Goods, Thus on the 


_ contrary, the Incapac! opening to 
a Profeſled Monk, N.. 


Perſon, makes the Inheritances which 
they had acquired, as well as their other 
Goods, to go to thoſe who have their 
W oy para | 

e make here this Remark touch- 
ing the difference between the effect of 
the Incapacity under which he falls 
RE TS 

e ic to a Profel- 
ſed Monk, ned Pate. 
that we may account why in this and 
the foregoing Article we mention- 
ed only the caſe of the Profeſſed Monk, 
and of the Condemned Perſon, and not 
that of the Stranger, becauſe of a difh- 
culty that is ar to the Stranger, 
and which reſults from this difference 


between his condition and that of the 


others | 


that on one it 15 certain, that b 
our Rule explained in the twenty cigh 

Article, the Succeſſion of one dying In- 
teflate is acquired to the Heir at the 
moment of the death of the perſon to 


hap- whom he ſucceeds, without any act on 


his part ; from whence it follows, that 


although after his death the ſaid Heir 


ſhould become incapable, his Right ei- 
ther remains i bt or als to 
thoſe who ſucceed to him, or who have 
his Right, as it happens in the caſe of a 
Profefied Monk, and of a Condemned 
Perſon : and thus it would ſeem that 


the Heir, who is become a Stranger, 


= the F585 Br ot Ion ut. yore 6b 
eryed, ought to the 
n fallen to him, 
and to retain an Eſtate which was his 
own, . 
I 5 o 


tants thereof to the condition 


The ſaid difficulty conſiſts in this, 
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Pr, 
; the thin 
be queſtioned whether the Inca- 
Mo ns, to him before his en- 
he Succeſſion, mi ee for 
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fore tx in he woul? be within 
f 21 intendment of the 
Be, which renders the Stranger inca- 
pable of ſucceeding. Becauſe the mo- 
5 „ 
Law was, to . 0 
hic * in 
— i after he is * — 
rer 
I of that Succeſſion. And that 
therefore this Law, which is a part of 
the Publick Law, ought, with 9 
to hi do ſet aſide the effect the 
Law declarcs the Heir to be ſciz- 
ed of the Inheritance at the moment 
of the death of the perſon to whom he 
— which is only a Rule of the 
Private Law, that is to fay, which re- 
= on the Intereſt * icular 
To which i it might be added, 
that ir is the Uſage in France, even 
with reſpect to Natural Born French- 
men, . who Buy been. for a lon 1 
ſettled in a Foreign Coun ough 
they have not been there aturalized, 
that if they return into France to reap a 
Succeſſion that is fallen to them, they 
oblige them to ſettle in France, 
and not to alienate the Goods of the 
Succeſſion which * claim. From 
whence this conſt 
drawn, that if in caſes of this me 
ſach precaution is taken with ref] 
a Natural Born Frenchman, for * 
ſhould remove into a Foreign Coun 
the Effects belonging to that Succeſſion, 
and the Price which he might raiſe 
from the Sale of the Immoveables ; 
there would be as much, or rather more 


realon, to exclude from a Succeſſion one paci 


Who is actually a Foreigner at the time 


When he would enter upon it, unleſs 


they ſhould think it ſufficient to forbid 
n or unleſs he ſhould 


* + 


_— might be gi 


Boot 1. 9 


At Ha of Rehabiliration to. re- 
ianſtate him in his former capacity; for 


in that Cale he would without doubt 


fuccced.” 

8 "Thi? difficulty Ech us. to another, 
which would if he who was de 
come a died in that ſtate, 


"and in the Interval between the time 


that the Succeſſion, fell which veſted in 


ob — 1 Fe of it, and his 
100 which his Death 
ns 9 difficulty which 


0 ariſe in this would 
be between thoſe who be hoold exerciſe 
the King's Right to the Succeſſion of 
Aliens, and claim the Succeſſion of this 
who having become a Foreigner 
in that ſtatc, and thoſe who would 
Sue with them the ſaid FE 
claiming it as their Right to 
thereto in default of the faid F 
in caſe the Incapacity which he 
Vurred ought to be a bar to him. In 
this diſpute it would be the intereſt of 
the King, that the Succeſſion ſhould be- 
P 
tranger, that it might be a part of t 
Stranger s Eſtate, and fo encreaſe the 
Eſcheat that falls to the King. And in 
order to ſupport this pretenſion, it 
might be alle that the Motive of 
the Law which excludes 8 from 
1 would ceaſe in this caſe, ſee- 
g the Goods would remain in the 
Kingdom, and would go to the King. 
_ FRE would be no pretence for 
ng from the Rule, The Dead 
ang es es geen to the Living, as there 
win e caſe where this Heir becomi 
a Stranger, and remaining alive, ſhou 
pretend to "inherit the Succeſſion. That 
thus this Stranger being dead ſeized of 
the ſaid Inheritance, it would fall to the 
King, in the ſame manner as the other 
Goods which he ſhould leave behind 
him. That it would not be the conſi- 
deration of favouring the Right of the 
Crown to the Eſcheat of Aliens that 
would be the foundation of a Jud 
ven in this manner, but that this De- 
ciſion would be a natural Effect of the 
Rules of Law. For ſeeing the Profeſ- 
ſed Monk and Cond Perſon who 
are capable at the time when the Suc- 
ceſſion falls which they have a right to, 
are not exluded from it by 8 ug 
city which hap before their entry 
to the Inheritance: and that that Inca- 
ity has not the effect of tranſmitting 
the ſaid Succeſſion to the other Heirs 
who have a right to ſucceed in default 
of them, but that on the contrary it re- 
mains in their Eſtate, and paſſes to ho 
who 
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with us 3 that in Succefſions to Ine 


tates the capacity of the Heir is neceſ- 
ſary at two times; to wit, at the time 
of the death which lays the Succeſſion 
open, and at the tune of the Entry 


Rule of the Rowan Law which requires 
hs GIS YEP ns to 
the Inheritance, ſeeing notwithſtanding 

that Rule, thole who have the Ri 

of the Profeſſed Monk and of the 

demned Perſon, reap the Succeſſions 

which fell to them before their incapa- 
city, although did not ſo much as 
know of their Right, and were become 


incapable before Entry to the Inhe- 
ritance. And therefore ſeeing the ſaid 


Rule proves to be falle in two caſes of 
three which it may comprehend, as to 


what relates to I ies, it cannot 
* 8 and 
OL. 1. 


perion who became a Stran- 
his entry to the Inheritance. 
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Seeing the Incapacity of Baſtards re-; xg. 
if only the Succefiions of Ia e405, of 5 
ot 4p4<=) 
them ing to the ſtate we 


are either capable or i 


at the time of the death which lays the 

ls a ym 1 
is not legitimat t age of 
his Father with his Mioehes before this 


death, would not ſuccred, although he 


ſhould to be legitimated 
the ade 2X n _ enced For his 
Incapacity at the time when the Succeſ- 
ſion el having excluded him from in- 
heriting, it would paſs immediately to 
the perſon who the Right to ſuc- 
ceed in his default. But he would be 
capable to reap the benefit of the Suc- 
ceſſions of — which ſhould fall 

17 to 


1 


y * 2 5 4 


Tube In 
f equally the 


who being 
thedeath of the per 


* 


lied till afrer t 


born a of 
er who had been naturalized without 
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ceſſions of Inteftates, and. 
ute gucceſſiom by Teſtament, Thus, he 
Foreigner at the time of 
to Whom he had 
a right to ſucceed, if he had not been 
under that incapacity, and is not natura- 
cary — # up Succeſſion, whether the 
who ſucceeded to it becauſe of the In- 


elle than what is enacted by the Letter 
„of the Law, and eſpecially in caſes ſuch 

as this, where the Spirit of the La- - 
e — 
of Eaai 


.- whic 


"x =. % Tu Fa" | 
| « 6... ; an! e 
ſhould ſucceed as 


Subject of Fame ſuch as he was 


hie 
birth ? 


And even although he had been 
oreigner, the Son of a Foreign- 


him, would it not be ſufficient that he 
ſnould be naturalized after the death ol 


his Father, to enable him to Take his 


; Which no body had as yet 
gers is no part of the Law of Nature, 
and that it would be contrary to it in 
this caſe, Where it would be neceffary 
to to this Son the Exchequer, or 

lateral Relations, if there ſhould be 
any who ſhould lay claim to the Succeſ— 
ſion How would it not A con- 
trary be more agreeable to Humanity 
— to apply in this caſe, for 
the beneſit of the for, the Spirit of the 


Laws which diſpenſes with their Ri- 
gout, when Equity demands ſomething 


gether with the temperament 
ty? For the motive of the Law 
excludes a Foreigner. from Suc- 


a: ceſſions,' is to hinder the Wealth of the 


juſt . reign Countries, which would not hap- 
time of Z — in the perſon of this Son who is 
Naturalized, although it be only after 


by him 


1 ſome Reflections on the difficul- 


ties which arife from the Rule explained 
in chis Article, and from that which is 
laid down in the twenty ſeventh Arti- 
cle, whether they relate to Succeſſions 


of Iuteſtates, or to Succeſſions by Will. 

If we ſuppoſe, for a firſt difficulty 
with reſpect to the Succeſſions of In- 
teſtates, that a Son of a natural born 
Subject of France, having taken up his 
abode out of the Kingdom, and being 
become a Stranger by his Engagements 


in a Country that is ſubject to another 


Prince, returns to France with a deſign 
to get Letters of Rehabilitation, that is 
to ſay, to reinſtate him in his firſt con- 
dition, and that he could not obtain 
the ſaid Letters till ſome days after the 
death of his Father: would he be ex- 
cluded from his Father's Succeſſion by a 
Collateral Heir, or even by his own 
Brothers, in caſe he had any? And 
would it not be juſt in this caſe, that 
by the effect of the ſaid Letters he be- 
ing reſtored to his firſt eſtate, in the 
ſame manner as the Profeſſed Monk who 
gets his Vows to be annulled re- enters 


the death of his Father. It is for the 


like reaſon of Equity, that although 


thoſe who die Strangers can have no 
Heirs, as ſhall be ſhewn in the third 
Article of the fourth Section, yet the 
Children of Strangers who dic in France 
ſucceed to their Fathers, if the ſaid Chil 
dren are born in France, or have been 
naturalized there. And not only are 
Children excepted from this Rule, bur 
it would ſeem that Uſage excepts from 
it likewiſe the Collateral Heirs of Stran- 
geb if the ſaid Heirs be Natural Born 
ubjects of France, or have been Natu- 
ralized there, for the motive of the 
Law ceaſes with reſpect to them. And 
there are ſome Cuſtoms in France which 
call to the Succeſſion of Aliens their 
Heirs whatſoever who are capable of 
ſucceeding to them. | | 
We might propoſe other queſtions, 
by ſuppoſing, for example, that inſtead 
of a 1.8 it were a Brother, who being 
Naturalized only after the death of his 
Brother, whoſe Succeſſion he claims 
jointly with the other Brothers, or in 
oppolition to a Couſin who would ex- 
clude him from it; which might hap- 
pen ſeveral ways, according as he puts 
I „in 
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100 ceſſion to the 2.7 or — elle 
but obſerve the firſt Principles of the 
Interpretation of Laws, which require 


*tite, no body having centred to the Suc- 
"econ, bo hy hes another Heir has 
Goods, and h Ned of 4 
'C as cven them. 
"Bur it is not our buſineſs-to enter here 
into the detail of queſtions. of this na- 
ture; and we have only touched upon 
this, becauſe of the difficulties which 
Frequently ariſe in the uſe and applica- 
tion of the Principles, in that they ſeem 


bern for ſome time in 


to demand Decifions which may at firſt 


that we ſhould reconcile them by the 
univerſal Spirit of Equity which reigns 


in them all, and on which the 
good aſe both of the Natural and Arbi- 
trary La according to the Rules 


which have been explained in the Title 


of the Rules of , | 
The fame conſideration which hath 


ght appear to be contrary to the ſaid 
_ "Principles. For if the Rule is abſolute 
and without exception, that every Heir 


induced us to make this Remark on the 
caſe of this Son, obliges us likewiſe to 
conſider the fame caſe under circum- 


who is incapable at the time of the 
death of the perſon to whom he has 
Tight to ſucceed, ought to be excluded 
from the Succeſſion, then the Son who, 
as has been already mentioned, hap 
to be a Foreigner at the moment bis 
Father's death, he not having had the 
_opportunſty of being Naturalized till 
ſotne days after, will be excluded from 
having any ſhare in his Father's Eſtate, 
eher 
Brothers, by his Collateral Relations. 
Which appears to be ſo contrary to 
Equity, that it ſeems but reaſonable in 
his calc, that the matter ſhould be de- 
cided againſt this Rule. | 
therefore the deſign of this Book to ex- 
plain in as clear a manner as is poſſible, 
the Principles and Rules on which de- 
pend the Deciſions of the difficulties 
which ariſe in the matters treated of 
here, and fince it ſeems reaſonable that 
the caſe of this Son thould be an Ex- 
ception to the Rule, we did not think 
fir to paſs over in filence a Remark of 
this Conſequence, and the Reflection 
which was proper to be made on ſuch 
a diffieulty. We ſee that it conſiſts in 
this, that the Rule which excludes a 
Foreigner from inheriting ; and which 
is only an wh key Rule of the Poſitive 
Ive, being literally applied to this Son 
who mould happen to be a Foreigner 
ut the moment of his Father's death, 
would be repugnant to a Principle of 
Natural Equity, which calls the Son to 
the Succeſſion of his Father. So that in 
a difficulty of this nature, it ſeems but 
reaſonable to ſay that the Spirit of the 
Jaws demands in favour of this Son, 
that" in order to preſerve to him his 
Right, we ſhould give to the Act of his 
Naturalization the effect of reinſtatin 
him in the Right of Succeſſion whic 
he had by Nature, and which was as it 
were ſuſpended in his perſon by that 
Arbitrary Rule, the effect whereof is 
SET by the ACt of Naturalization. 
Vo L. I. 


by tris Brothers, or if he has no 


Since it is 


the changes 


ſtances where the difficulty would be 
much greater z as iſ he ſhould not come to 
demand his Father's Inheritance till ma- 
12 ears aſter his Brothers, or even his 
| RY Relations, had been in poſſe(- 
ſion of it; would it be juſt in this caſe 
to reeſtabliſh the Son that is Naturalized 
in his primitive and natural Right? To 
trouble the quiet of the Families of 
Do We | 4 1 the Eſtate 
by reaſon of his Incapacity? To turn 
ſy turvy the ſtate of their Aﬀairs? To 
revoke the Alienations which they have 
made? Or would it be juſt to oP 
this Son a ſhare of his Father's Eſtate, 
and upon what foot ought this ſhare to 
be adjuſted? | 
Mee ice by theſe kinds of difficulties, 
and others which may be ſup in 
the caſes of Children and Brothers de- 
manding a ſhare in Succeſſions after their 
Naturalization, how much it is to be 
wiſhed that all ſuch difficultics were ad- 
juſted by ſome certain Rules, according 
to the diverſe circumſtances of the time 
that is paſt ſince the Inheritance fell, 
which may have happened, 
and others of the like nature. As to 
which it would not be impr to 
examine, which of the ways to be tak- 
en for adjuſting ſuch difficulties would 
be moſt uſeful; whether to render alto- 
gether inflexible the Rule which ex- 
cludes the Heir when he hap to be 
a Foreigner at the time that the Succeſ- 
ſion falls, and to limit the effect of all 
Acts of Naturalization to Succeſſions 
which ſhall after wards fall; or to give to 
the ſaid Acts of Naturalization the ef- 
fect of Removing the Incapacity as well 
for the time paſt, as for the time to 
come; and to make the condition of a 
Foreigner in this icular equal to 
that of a Profeſſed Monk, and of a 
Condemned Perſon, who are reſtored 
to their Rights when the Profeſſion of 
the one, and the Condemnation of the 
other are annulled, as ſhall be ſhewn in 
Eeee 2 the 


upon them. 


ſuſpenſe 
who is abſent and unknown: the third 
way would have the inconvenience of 


be the moſt | nd 
with the feweſt inconveniencies. But 
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the two following Articles: or to leave 


- the application of the Rule, and the ef- 
ect wy 1 to Bow dif- 
-crction of the Judges, that ma 
e they ſhall ſee cauſe 
according to the circumſtances, or to 
- limit a certain time, ſuch as a year, or 
any other mnger, b 


term ſhonter or longer, be- 
which the Natufalization ſhould 


? — no effect for the time paſt, allow- 
_ ng 


a longer term for Sueceſſiom in the 
Dire& Line, than for thoſe in the Col- 


lateral. Of all theſe ways the firſt 
relation to the Son, for th 


we have already mentioned: the ſecond 


would be attended with two miſchic- 


vous conſequences, tting Families 
into great confuſion 00 Which 
is not to be apprehended in the caſe of 


Proteſſed _—_ 1 
ſons, ſeeing condition is always 
known, and can never be ſo long in 

_— —_ — X 


making the Law altogether uncertain, 
which as well as other Sciences ough 
to have certain and fixed Principles: and 


equitable, and attended 


theſe difficulties are of ſuch a nature, 
that to enter into a particular diſcuſſion 
of them, would be to exceed the bounds 
of the deſign of this Book, and perhaps 
we have already enlarged too much 


As for the Teſtamentary Succeſſions, 
we ſhall confine our ſelves to one Re- 
flection upon the Rule of the Roman 
Law, which requires that the Perſon 
who is inſtituted Heir ſhould be capable 
not only at the time of the death of the 
Teſtator, and at the time of his entrin 

to the Inheritance, but likewiſe at the 
time of making the Teſtament, in order 
to make the Inſtitution valid in its Ori- 
gin, ut confliterit Inſtitutio; theſe are 
the words of the Text quoted on the 
twenty ſeventh Article. And this Rule 


has a relation to two other Rules in the 


Roman Law, one whereof is general, 
which declares that whatever is null or 
defective in its beginning can never be- 
come valid by length of time?: The 
other Rule, which is a conſequence of 
the former, and is called the Catonian 
Rule, ordains that the Diſpoſitions of a 
Teſtator which would have been null, 
if the Teſtator had died at the time 
when he made his Will, ſhall always 
remain {uch at whatever time the Teſta- 
I 


Will, becauſe this Heir w 


theleſs exclude him from the 
alth 


ble at the time of making 


ſome Principles of the 
ght ſelf, we 1. 70 
* 


would ſeem to 


tor ſhall happen to die l. From whence 
2 6, W = 
to be Her W is a at 
the” e of mating be 


would be null, if the Teſtator ſhould 

die immediately after having made his 
pable at that 7 1 the 

Inheritance; his Incapacity at the time 


of making the Teſtament would never- 


he ſhould | to be natu- 
at the time of the Teſtator's 
We ſhall not here cnter on the 


rali 


death. 
diſcuſſion of the uſe of this Catonian 


Rule, of which we ſhall ſpeak more 

fully in another places, We ſhall only 

dſerve here in relation to the Rule of 

the Roman Law, which requires that 

the Teſtar Heir ſh 8 
1 


ment, that if we were to examine the 
Juſtice of this Rule, either by the Prin- 
ciples of Natural Equity, and of our 


which is directly oppoſite to the 
Niceties of the Roman Law, or even b 


Roman Law it 
have reaſon perhaps to 
ſay, that as thoſe who invented the Ca- 
tonian Rule, have owned it to be falſe 
in certain cafes, ſo that Rule which re- 


quires that the Heir ſhould be capable 


at the time of making the Teſtament, 


may likewiſe be the ſame. 


9 I. 3 . . de . . 
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If we conſider the Principles of Na- 
tural Equity, and thoſe of the Roman 
Law which are the moſt conformable 
thereto, we ſhall find by theſe two 
ſorts of Principles that Teſtaments have 
not their effect but by the Death of the 
Teſtator; and that as until that time 
they are always revocable, ſo it is only at 
that moment that they have their yali- 
dity. And conſequently it is only at 
that moment that Teſtaments have their 
effect, and that the diſpoſitions of the 
Teſtator begin to have the force of 
Laws which the Law gives them. From 
whence it follows, that the Heir who 
is inſtituted by a Teſtament, begins on- 
ly to have his Right by the fd death. 

hich proceeds from this Principle, 
which we may call Natural, and which 
is agreeable likewiſe to the Spirit of the 
Roman Law, that every Teſtament im- 


plies in it the condition that the Teſta- 


tor ſhall perſevere in the ſame mind un- 
til the time of his death. Thus, it is a 
räcal 


f Heirs and Execitors in general. Tit. I. Sect. 2. 
real truth without fiction or nicety 
| —— the Will of the Teſtaror hath not, 
even ing to his own i 1 
any other force than that which his 
. Teſtament ſhall receive from his 
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his Inſtitution was not null, and ought 
not to continue ſo, but in caſe he were 
not Naturalized at the time of the Teſ- 
tator's death? And that in the mean 


verance in his diſpoſitions until the 
time of his death; in the ſame manner 
- as if he had ſaid expreſſly in his Teſta- 
ment, that his meaning was that his 
diſpoſitions ſhould have their effect, in 
| 4 he ſhould die in the ſame intention, 
without making any alteration in them. 
For although this condition were ex- 
preſſed in this manner, yet it would not 
make the Teſtament to depend any more 
upon it, than it does when the condi- 
tion is only tacitly implied. And it is 
alike true with reſpect to all Teſtament 
that they will be of no validity un 
the Teſtators die without revoking them, 


which they may do. From whence it 
the death of 


follows, that it is always 
the Teſtator, which by fulfilling the 
his perſeverance in the 


Condition of 
fame Will until the laſt moment of his 
life, gives at that very moment to the 
Teitament its force and validiry. Which 
has the ſame effect, as if the Teſtator 

had reiterated his Teſtament at the time 
ol his death, or had only then made it; 
in which caſe his Heir who was for- 
merly an Alien, and happens to be Na- 
turalized at that time, would ſucceed 
without any difficulty. We ſee likewiſe 
that it is certain by an expreſs Rule in 
the Roman Law, that if a Foreigner 
was inſtituted Heir on condition that he 
ſhould be Naturalized at the time of the 


death of the Teſtator, this diſpoſition 


would have its effect if the caſe ſnould 


happen: notwithſtanding that the Heir 


was incapable at the time when the 
Teſtament was made, and for no other 
rcaſon but that the condition would be 
expreſſed by the Teſtator, and becauſe 
the Catonian Rule does not take place in 
conditional Inſtitutions!, as ſhall be ex- 
plained in the place were we ſhall treat 
more fully of it, as has been already 
mentioned. Thus, ſince this condition 
when it is expreſſed hath this effect, 
might not we ſuppoſe that the Teſtator 
who has not expreſſly mentioned it, has 
tacitly meant it, ſeeing he was deſirous 
that his Will ſhould be executed in 
whatever manner it could? And where 


would be the Inconvenience in conſider- 


ing the Inſtitution of an Heir who 
ſhould be an Alien at the time of mak- 
ing the Teſtament, as implying the con- 
dition that he ſhould = to be ſuch 
at the time of the death of the Teſta- 
tor? For might not this Heir ſay, that 


mull by 


condition p, wary, 


while it remained in ſuſpenſe, either to 
have its effect, or not to have it, ac- 
cording to the ſtate in which he ſhould 
nut wh to be at the time of the ſaid 
death, which ou” to give to the Diſ- 
poſitions of the Teſtator the character 


of a Laſt Will ; fince it is this eſſential 


character which is conſidered in all Diſ- 
poſitions made in proſpect of death, and 


which by giving them their validit 
gives them the gd which they are 4 
ave. To which we may add, that 


there are ſeveral caſes in the Roman 


Law in which this general Rule, That 


whatever is null in its beginning, remains 
always fo, is falſe, as well as the Cato- 
nian Rule. Thus, for example, Deeds 
of Gift between Huſband and Wife were 
the Roman Law ®, but if the 
donation was not revoked before the 


death of the Donor, the ſaid deuth rati- 
fied it in favour of the ſurvivor®. Thus, 


for another example, if a Roman Sena- 
tor had married a Woman who had 
been made free from ſlavery, the Mar- 
riage was null; but if the ſaid Senator 
happened to loſe his Dignity, the Mar- 
riage began to have its effect o. Thus, 


for a third * which is a caſe in 


point to the preſent ſubject, taken out 
of the ſame Body of the Roman Law z 
if a Teſtator had left a Legacy in truſt 
in favour of a Slave, whoſe Maſter had 
been condemned to ſome Puniſhment 
which rendred him incapable thereof, 
as by the Uſage in France a perpetual 
Baniſhment out of the Kingdom would 
do, this Legacy in truſt, which was to 
accrue to the Maſter through the Slave, 


had its effect if the Maſter who was 


condemned was reſtored to his former 
his Incapacity at 
the time when the Teſtament was made 
ought to have rendred it null. And if 
it ſhould be ſaid, that in this example 


the Prince's favour had reſtored him 


who was incapable to his former capa- 


city in the ſame manner as if he never 


had been condemned; yet it is ſufficient 


for the conſequence which we pretend 
to draw from it, that although the diſ- 
poſition of the Teſtator was not condi- 
tional, and that if he had died at the 


time he made his Teſtament, the 


Legacy in truſt would have been null, 


yet it ceaſed to be fo by the ſaid change. 


hus the ſaid Rules ceaſed to take ef- 
fect in this caſe, and proved to be falſe 
with reſpe& to it. And in fine it may 


o 
* Li ? , 
« 4 2 
4 4 4 * | 
F 1 5 3% 
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be aid, chat this Rule which requires 
da che Het ſhould be capable. at 


"Be al 


Thus 
ſhould be a Citizen of Rome, and capa- 
ble of purc 
cefſion and as this was a meer ſuper 
ous niccty. which was at laſt aboli 
ſo this Rule which requires the capaci 
K Heir at the time of making 
the Teitament being a remainder of that 
nice . formality in the ancient Roman 
1 might hkewiſe very well 
be aboliſt that with the greater 
uity, becauſe it ſcems that the Rule 
which makes void the Inſtitution of an 
Heir, and the Legacies, which would 
have been null if the Teſtator had died 
at the time when he made his Will, 
was a Fiſcal Law, made with a view to 


1. %. * | tis, 20, Hodie o- 
e librata fit, 4. 1. 


If we ſuppoſe then that a Forei 
who is Naturalized, having no Children 
of his own, but having ſeyeral Brothers 
who are likewiſe Naturalized, except 
one who remains ſtill a Foreigner, 
ſhould in his Teſtament inſtitute 


ther who was not. Naturalized at the 
time of making the Teſtament, is Natu- 
ralized before the death of the Teſtator, 
could the Brothers who were Naturali- 
zed before the Teſtament was made, ex- 
— ff e 2 the Brother 
who was Natural only afterwards, 
and alledge againit him «4A his incapa- 
city at the time of making the T 
ment rendred his Inſtitution null, al- 


though he was capable of ſucceeding at 


a Right to the Suc- - 


332 


45 


tion whereof 


his 
Brothers his Heirs, and that the Bro- 


I 


1 5 & 5 8 I . * 3 he . \ * 5 7 
„ Cc. Boon I. 


toralized before it was 


ing with 
made, the other | 


i w call the | 


2B 


And it would 


— the fd Brother: 
if kalten of Brothers 


be the ſame thing 


thera an right to ſucceed as Heirs 
if there were no Teftament, are called 
to the Succeſhon by a Teſtament. 

it may be faid that this Rule has in it 
more of the character of the Niceties of 
the Roman Law than of Equity, and 


di- that for this reaſom it ſeems that our 


Uſage would rejett it. And although 
it — that Ns Rule, the applica- 
odious in the caſes 
where the perſons called to the Succeſ- 
ſion by a Teſtament are the Heirs of 
Blood, yet it would not be fo hard in 
the caſe where the Teſtam Heir is 
another perſon than the Heir of Blood, 
or might be leſs intitled to favour ac- 


* 


cording to the circumſtances, yet ſeeing 


the Rule is pure and ſimple, and ene 
ral for all forts of Teſtamentary Heirs, 
without any diſtinction, whether they 


be Relations or Stran it would be 
neceſſary to have an expreſs Rule which 


might ſet bounds to it. From whence 
it ſeems that we may reaſonably con- 
clude, that it would be juſt and is much 
to be wiſhed for, either that this Rule 
were entirely aboliſhed, or that the uſe 
of it. were regulated by ſome Law 
which might prevent the Inconvenien- 
cies thereof. | 


* See the ninth Sechs of Tyſlaments. 


All that has been hitherto ſaid con- 
2 Inſtitution of an Heir, re- 
ſ ikewiſe Legacies, and the other 

iſpoſitions made in proſpect of death; 
which, as well as the Inſtitution of the 
I % : - 


9 


Of Heirs an Executors in general. Tit l. Sect.ꝛ2. 39 


Heir, were null according to the Rules 
of the Roman Law which have been” 


mentioned. So that a L for in- 


ſon, would be null, according to t 
= if the 7 who was Capa- 


time when the Will was made. _ 

We have thou 
a neceſſity of making all theſe Reflecti- 
ons, not only becauſe of the conſequence 
of all theſe difficulties, but likewite that 


we might give a reaſon why in the 


rwenty ſeventh Article we have only 


mentioned, that in Teſtamentary Suc- 


ceſſions it is neceſſary ro conſider with 
reſpe& to the capacity or incapacity of 
the Teftamentary Heir, the time of 
making the Teſtament, the time of the 
death of the Teſtator, and the time of 
the Heir's entring to the Inheritance, 
without laying it down as a Rule, that 
the capacity i neceſſary in all the ſaid 
three times. And we may gather from 
all theſe Remarks, and from thoſe which 
have been made on the twenty ninth 
Article, and likewiſe from what reſults 
from the obſervations which have been 
made on the Right of Tranſmiſſion, in 
the Preamble of the tenth Section of 
Teſtaments, that as to what concerns 
Teſtamentary Succeſſions, it ſcems to be 
| ble to the Spirit of our Ulage, 
which is directly oppoſite to the Niceties 
of the Roman Law, not to conſider 
the Incapacity of the Teſtamentary 
Heir but at the time of the death of 
the Teſtator, as in the Succeſſions of 
a and to apply even to that 
Rule the temperaments which may ap- 
pear to be neceſſary from the Reflexions 
which have been made in all theſe Re- 
marks, and which it is needleſs to re- 
peat here. | | 


XXXII. 


za. Efea The incapacity of a Proſeſſed Monk 
of the Inca-as well as % Y 


at of Foreigners, ref 
a the two kinds of Succeſſions, both Teſ- 
1 and that of Iuteſtates. And 
he who ha to be in that ſtate at 
the time of the death of the perſon to 
whom he has right to ſucceed, whether 
it be as Heir of Blood, or by vertue of 
a Teſtament, has no ſhare in the Inhe- 
ritance. Thus, he does not tranſmit it 
to his Heirs, but it paſſes to thoſe who 
have the Right to ſucceed in his default. 
But if the Profeſſed Monk gets his Vows 
to be declared null; ſeeing in that caſe 


ſtance, of a Sum of Money to a Friend 
of the Teſtator's, or to ſome poor 5 

ſe maki 
brought bis Action 
it at the time of the Teſtator's 
death, had not been alſo capable at the 


ht our ſelves to be under 


the Father cannot ſuccerd 4. 


he is reftofed to the ſame condition as it 
he had never made any Proteſſton, fo he 
becomes Capable not only. of the Succei- 
ſiom which may fall to him afterwards, 
bur likewiſe of thoſe which fell after his 
Profeſſion ® ; provided that he 
in due time to 
have his Vows annulled, and that he 
made thoſe perſons Parties to the Suit, 
who claim an intereſt in the Succeſſion 
which is in diſpute. 
* This is a conſequence of the unllity of the Vows, 


XXXIII. 


The incapacity of Perſons condemn- ,,. n 
or to other Pumſhments we 1%. 4- 


ed to L 
which import Civil Death, excludes 


them, in the ſame manner as the incapa- — 


city of Proſeſſed Monks, from both the 
kinds of Succeſſion . And the Succeſ- 
ſions which might have come to them 
had they not been incapable, pals to 
thoſe perſons who have the right 
of Succeſſion in their default, in the 
ſame manner as if the condemned Per- 
ſons had died before the Succeſſion tell. 
Thus the Son of a condemned Perſon 
ſucceeds to his Grandfather, ro whom 
Bur if 
their incapacity comes to cealc, the 

will be n to their former 3 75 


tion, and will be equally capable ot all 


Succeſſions, and even of thoſe which 
w 7 before their incapacity was aboliſh- 


® See in the Remark on the elevaith Article, what 
are the Condemnation: which have thi: effet. 

Edicto prætoris bonorum 10 his denega- 
tur, qui rei capitalis damnati ſunt, neque in inte- 
grum reſtituti ſunt. /, 4 F. de dn. poſſeſ]. 

4 Si qua pœna pater fuerit affectus, ut vel civi- 
tatem amittat vel n N efficiatur : ſine du- 
bio nepos filii loco ſuccedit. J. 7. F. de hrs qui ſui 
vel al. jur. ſ. | 

Si deportatus patronus ſit, filio ejus competit 
bonorum poſſeſſio in bonis liberti, nec impedimen- 
to eſt ei talis patronus, qui mortui loco habctur. 
J. 4. Y.2. F. de bon. libert, _ 

Ste on this whole Article, the Rules which follow, 


XXXIV. 


Seeing the perſon that is condemned ,, 1 
is rendred incapable only by the Sen- cxpacuy 
tence of Condemnation, which pats takes place 


him in the ſtate of Incapacity w 


ich 


is produced by the Civil Death; the Sn 
Succeſſions, whether they be of Inte/- tion. 


tates, or by Teſtament, which may 
have fallen to him before his Condem- 
nation, and even after his Accuſation, 
belong to him in the ſame manner as his 
other Goods, until he is ſtripped of them 
by his Condemnation. For till then it 
is uncertain whether he may not die be- 

| | fore 
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| , 8s it 
may b one — the Cauſes ex 
e Amide. 


p eee. 


Thi; N. The effect of the Bain 
3 ceaſe either by the Prince's Pardon . 
_ by a Decree of a Superior Court which 

l caſes. the Sentence of Condemnation , 
or 12 the bare A * peal it ſelf, if the con- 
Wang the ſaid Ap- 

peal ha ; decided, And in all theſe 


| caſes the Incapacity ceaſes for all the 


time that is paſt, Thus, the Succeſſi- 
ons which may have fallen to the ſaid 


condemned perſon, will belon Fo itn, 


or to thoſe who Matt have his 


Oblatus eſt ei (Antonino) Julianus Lucianus ab 


Opilio Ulpiano tunc in infulam deportarus : 
2 Auguſ dh reſlituo te in inte- 


provincie tue : & at autem ſcias, 
Lee ; CRETE 
omnibus ceteris te refuse. I. 1. C. de ſent. paſſ. & 


reſt. 
ere ene 
# Decree of a Superior. Court, which acquits the P 
or which mitigates the Puniſhment, and decrees anot 
Puniſhment which does not imply Crvil Death. 

7 Proyocationis remedio condemnationis extin- 
guitur pronunciatio, J. 1. H. wr. F. ad Senat. Ticr- 


J. Si quis cùm capitali pœna, vel deportatione 
—— eſſet, applarone int interpoſita, & in ſu- 
ſpenſo oonſtituta, diem fun 2 crimen 


morte finitum eſt, J. alt. C. f6,reus vel accu. mort, 


2. C. app. m. im. Si quis in capi- 
Senat. — appellaverit, — tem- 
pore penden te appellatione fecerit M i & 
ita deceſſerit, valet 


vacet ejus teſtamentum. J. 13. C. 2. f 


NAG 4 Wye,” 5 Bob 3 0 


: 8 of Condemnation which is re- 
| ceived in i Franc, whien the condemned: 


_  cufed ſhews to the Decree 


TTY 4 Thr 
te 77 — er 5 


e 8 of annull . 
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We a 


* | 
tree Tse Antics, « ſees 


man Law, and thoſe of the French Law, 
ag to what relates to the matter of Con- 


* By the Roman Law, no 
Sentence of Condemnation could * 


_ againſt the Party accuſed, unleſß he 
Were heard in his own 


defence, but 15 
Eſtate was N confiſcated, if he 


did not appear within a certain time, 
and the ping Jud 9 
auen er till he ſhould 


By the Rules 
60 is rance, which are the Online. 
there are two ſorts of Condemnations : 


that which is pronounced. when the 2 : 7 


| tar which v gen 1 18 


which he is ted to the Fus 


men which the Law inflicts, for the 


Crime; which is called a Condemnation 


on account of Contumacy,. becauſe of 
the diſobedience which the Party ac- 


2 him. Both theſe ſorts of Con- 
emnarions have this belonging to them 
in common, that both the one and the 
other import the * 2 of the 
3 conſequence 

But whores the Con- 

G ug ich is againſt the Par- 
ty who is preſent in Ju is exe- 


cuted on his perſon by Corporal Puniſh- 


ments, and on his Eſtate with 1. 
to the Forfeitures, Fines, and the Civil 
Intereſt of the adverſe Party, ſo that his 


Incapacity is reckoned from the day of 
. the Incapacity which 
ui from a Condemnation on account 

of Contumacy, depends on what Tap 
afterwards, and on the Rule eſtab flhed 
by the Ordinances, which directs that 
e Condemnation on account of Con- 
rumacy ſhall have its effect on the Eſtate 
of the Condemned Perſon, as. to the 
acquiſition of Forfeitures, Fines, and 
the Civil Intereſt of thoſe who have an 
intereſt, only after the Condemned Per- 
fon has ſuffered five years to lapſe from 
the time of his Cor u inge without 
iving an a 1 in Judgment, in 
rden to make his De 1 25 * 
90 his Trial. This is 19255 reſults from 
e Ordinance of Moulin, Article 28; 


= | by 


e Pug? : 


Þ 


. ol 
£4 


2 


recei 


be Civilly Dead from the d 


ecution of the Sentence rA 
According to theſe Ordinances, if the 
condemned perſon happens to die with- 
in the five years, 1 „ will 
be without effect, ſeeing it is to have 


hence 1 to that 
he dies without Incapacity, and that 
the Succeſſions which may have fallen 
to him after his Condemnation, go to 
his Heirs, or to thoſe who. have his 
Rights. And it is in this ſenſe that the 


rally conſtru 
altho' in ſome oP! =p 4 * 
adj So that we may add to the 
three Cauſes which make the Incapacity 
to ccaſe, as has been explained in the 


Article, and which are common both 
to the Roman Law and to the Ulage in 
France, this fourth Cauſe, which is x 
culiar to the Uſage in France en — 
is the death of the perſon who is con- 
demned for Contumacy, when he dies 
within the five years. 
We muſt likewiſe remark on this 
Article, that we are not to underſtand 
what relates to the Appeal from the 
Sentence of Condemnation, of all ſorts 
of Condemnations without diſtinction. 

or we muſt except the Condemnations 
for Crimes, which are proſecuted after 
the death of the perſons accuſed, ſuch 
as the Crime of High Treaſon, and o- 
thers which it would be needleſs to 
mention here. V. I. alt. F. ad I. Ini. 
Majeſtatis. 1.6.7.8: C. eodem. J. 5. Cod: 6 
ru _ mort. fueriy. 

oL. I. 


of the Ex- | 


Of Heirs Er! gerd. Tit. i. Sect. 3. 5% 


reſerved to mAII. | 


Alt the forts of Incapacities have this 37. 00 


cite; which is common to them ali, that 


canner re 


k e Gromeath 
not only one catmot bequeath any thing ;, 2 


to a perſon who is incapable, nami 


him ex 


one leaves to ſome whole name 


Law, either the whole Inheritance, or 
ſome Lc ate annulled both with 
3 to the perſon that is incapable, 
nd alſo with reſpect to him who lends 
his name for the carrying on this 

Ex cauſa taciti fideicommiſſi bon ad fiſcum 
pertivient. J 3. $.4. F 4 h . l f. od. l. 8. 
4 bis qua t nd. 


de Buy qua | | 
288222 fe rextr, that by the Roman 
Law was gruen by a tacit k in truſt. was 
forfeued to —— when the fraud was well 
roved., But by our Uſage, the Diſpaſations thts 
2 are oily 222 the Her or 2.4. re- 
tains what was given in fraud of the Lan, o of the 
Caan. See the cleventh Art, of the following Sect. 


SECT. Il 
Who are the Perſons that are un- 
worthy of being Heirs, or Executors. 
Mere is this difference between the 
cauſes which render perſons inca- 
dle of ſucceeding, and thoſe which 


is one that 
" V : 10 nac aD e 
in he Willy but likewilch + 
all thoſe diſpoſitions which are called 7 //] 


0 Nr ry 
* 


tacit Gifts, or Bequeſts in hu, where fl., 


render them unworthy thereof, that the 


cauſes which render the Heir or Exccu- 
tor incapable of the Succeſſion have no 
particalar relation to the duties which 

owed towards the deccaſed, to whom 
he was to ſucceed; and that even of the 
four forts of Incapacity which have 
been explained in the foregoing Section, 
there are three the cauſes whereof have 
nothing in them that is a tranſgreſſion 
of any manner of 


worthy of the Succeſſion, regard ſome 
rtieular duty, m which he may have 
led towards the deceaſed whole Suc- 
ceſſion he lays claim to, whether it was 
inſt his perſon while he was alive, or 
after his death againft his memory: or 
even ſome other fort of duty, as in the 
caſe of the cleventh Article. Thus, it 


is always on the account of ſome Crime, 
that an 


or of ſome kind of Offen 
Heir is declared unworthy ofa Succeſſion. 

We mult obſerve here in relation to 
the perſons who have rendred them- 
ſelves unworthy of the Succeſſion, a 


difference between the Uſage in France 


and the Roman Law, which conſiſts in 
Ffff this, 


duty wharſoever. But 
the cauſes which render the Heir un- 
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, regs of his unworthineſs eſc 
to Exchequer*, 
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either both the kinds of Succ 2 

e Teſtamentary as well as that of In- 

teſtates, or only the Teſtamentary alone, 

it will be eaſy to yrs, 4973 in cach 

cauſe, either by the words of the Arti- 


cle, or by the Ds made u | 
Which of the two kinds of Hot 


it relates. 
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1. The Heir that is umworthy is excluded 
from the Inheritance. 
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If he has any hand in his death, 41. 
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of the Succeſſion, 
the diſcerning 
may, or may not be ſufficient to pro- 
duce this effect, depends on the quality 
of the facts, "and the circumſtances . 
Thus, we are not to limit theſe cauſes 
to fach as ſhall be explained in the fol- 
lowing Articles, where we have only 
made mention of thoſe which are ex- 
fly named in the Laws. But if there 
ould happen any other caſe where 
Good Manners an ſhould re- 
quire that, an Heir ſhould be declared 
unworthy, it would be juſt to deprive 
him of the Inheritance. Thus, for Ex- 
ample, if one who has had an unlaw- 
ful Commerce with a Woman of a bad 
life and converſation ſhould inſtitute her 
his Heir or Executrix, ſuch an Inſtitu- 
tion ought to be annulled 3 


* See the following Articles 
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be limited to the Diſpeſations of Soldiers, yet the Morality 
which it is grounded, to it common ts 
3 For there is no perſon whatſorver who 

n wor 4: well as a Soldier, 10 abſtain from every 

thing that us contrary to Decency and Good . 


| | HI. | 
— 44 a Riders 
.t eſtament, or to an Iateſtate 
Vo attempts any thing againſt the lite of 
| te ſhenld the perſon to whom he ſhould ſucceed, 
fucered. he thall be deprived of the Succeſſion, 
| although the attempt had not its effect, 
provided it be ſufficiently proved. 

2 , with much 


lowing Articles. 
IV. 

4 if be Although the Heir did not make any 

pas #9) |, tempt u the life of the 


death, at. Whole Eſtate was to come to him, yet 
the it be if his death can be imputed either to 
* Ki ne the negligence, cr any other fault of this 


. Heir, as if he knew that others had a 
deſign to murder or poiſon him, and he 


did not diſcoyer it; or if ſeeing him in 


danger of his life, he neglected to give 


him the aid and ſuccour which he might 


have done ; he ſhall be deprived of his 
Inheritance in the ſame manner as it he 
had been the Author of his death f. 

f Indignum eſſe D. Pius illum decrevit, ut & 
a mono 
ut tiam 
2 — Ta. 

F. de bis qua wt indy, 

Alcbough this text ſpeaks only of the Teſtamentary 
Succeſſion, yet the Rule is equally juſt in both the kind; 
of Succeſſion. | 1] 


5. Ifheat- The Heir at Law, or Executor, who 


makes an attempt upon the Honour of 


2 the perſon to whom he is to ſucceed, 


in a Court of Juſtice, or by joining in 


him, is no leſs unworthy of ſucc ec ing to 
bam than if he had attempted againſt his 
afe 8. 5 275 we 


© ® Seia teſtamento ſuo legavit auri quinque. 
Titius accuſavit eam patrem ſuum mand 
interficiendum. Seia poſt inſtitutam accuſationem 
codicillos confecit : nec ademit Titio privigno le- 
gatum: & ante finem accuſationis deceſſit. Acta 
cauſa pronunciatum eſt patrem Titii ſcelere Seiæ 
non interceptum. Quæro cum codicillis legatum 
quod teſtamento Titio dederat non ademerit, an ab 
n ondit ſecundum 
ea quæ proponerentur, non i. I. pemult. G. penult. 
F. de adim. vel transf.legaz. el 


an Accufatig that. is brought: 


We night in the ſame rank the Heir who ar- 


remp?s pon the hononr of the Wife of the perſon to whom 
be is to ſucceed,” © 1 
Although the text quoted on this Article mentions 


only a Legatary, Jer its deciſion feems nevertheleſs to be 


Vor. I. 


Teſtator and the A 
named his Executor, a mortal hatred“ “ 


a)plicable, and with much greater reaſen, to Execntors 
and Heirs at Law. Ser the Remark on the follow- 
See the Texts cited on the two fol- 


| VI. 
If there had between the 6. If thee 
perſon whom he had 77 4 


and enmity to ſuch a degree as that gage. 
there might reaſonably be preſumed 

from thence a change in the Will of 

the Teſtator, this would be a ſufficient 
cauſe to exclude the Executor from the 
Succeſſion, unleſs there was a teconci- 
liation before the death of the Teſtator. 
But a ſlight quarrel or difference would 
not have this effect b. 

Si inimicitiæ capitales inter venerunt inter le- 
gatarium & teſtatorem, & veriſimile eſſe rit 
teſtatotem noluiſſe legatum five fideicommiſſum 
preſtari ei cui adſcriprum reliQtura eſt, magis eſt 


commiſſum. J. 3. 4 f. f. <4 adm. vel rang. leg. 
Quod fi iterum in £2. redicrunt, 7 
nituit teſtatorem prioris offenſæ, legatum vel fidei- 
commiſſum relictum redintegratur. Ambulatoria 
enim eſt voluntas detuncti ad vitæ ſuptemum 


exitum. J. 4. cod. F. F. 11. u. de excuf. tut. 


t Although theſe Laws make men- 
tion only of a I y, and not of a 
Teſtamentary Heir, yet the Rule ſeems 
to be much more ooh and equitable 
with reſpect to the T eſtamentary Heir: 
ſecing in his caſe as the kindnels is 
greater on one ſide, fo likewiſe is the 
ingratitude on the other; and he who 


is not worthy of a ſmall favour, is much 
| leſs worthy of a greater. | 


This Rule is founded on a natural 
effect of Enmity. For as every Teſtator 
chuſes his Teſtamentary Heir only in 
conſideration of ſome merit which he 
diſcovers in him, and that nothing is 
more * to the merit which re- 
commends any perſon to the eſteem of 
another, than that which may produce 


' Hatred inſtead of Friendſhip; the En- 


mity therefore which falls out between 
the Teſtamentary Heir and the Teſtator, 
muſt neceſſarily produce this effect of 
changing the will, of the Teſtator, who 
had named for his Heir a perſon whom 
he now looks upon 3 
my, and conſequently of annulling a 
Diſpoſition which it is very probable 
the Teſtator would not be willing to 
have executed. This is à conſequence 
which naturally ariſes from the words 
of the firſt of the Laws quoted on this 
Article. And although. it be true that 
Enmities containing a mutual hatred be- 
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If he who is named Heir in a Teſt- Vi 
| | ment had — * Teſtator from — 

| making a ſecond Will, whether it wert e . :., 
2 r by D 68 eee 
means, he would be unworthy of ſuc- 
ceeding to him. It would be the fame 
thing if he to whom the Inheritance 
belongs by right of Blood ſhould make 
uſe of the ſame indirect means to kinder 
the perſon whoſe Succeſſion would fall 
to him by Law, in caſe there were no 
Teſtament, from making one. And he 
who ſhould uſe violence, or any other 
unlawful way, to extort a Teſtament in 
his own favour, of in favour of other 

in truſt for him, would with 

much greater reaſon be debarrcd from 
reaping any benefit by the ſaid Teſta- 
mem. And in all theſe caſes, the Au- 
thors of ſuch unlawtul ways, together 
| EE 1. with their accomplices, will be liable 
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Bequeſſs, remain withott effect, if the 

R fraud appears. And he who is named 

* Donationens quidem partis bonerum proximz Heir, as well as the perſon to whom he 

. fie gonteſtabat. Verum Jas to reſtore the Goods of the Succeſ- 
gur donavit, 46 poſtea jure ſucceſſit, e eee ee of chem: th : 

| quiontind iter s Goods meer & jos gedriart! fl ln LOR an eee 

ditaſſet actiocbes hrembterias in totum denegandas, as being incapable, and the other as be- 
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ng guilty of a Cheat, which the Laws 


liken to a Robbery, or a'Thetty, 


XII. 5 
11. 1. The Heir that is unworthy, and who 
7 who # has already enjoyed ſome part of the In- 
— rn ought to reſtore all the Fruits 


Fruits, and thereof, and the other Revenues which 

the tereſt. he has received during the whole time 
of his poſſeſſion, as likewiſe the Intereſt 

of the Money which he has recen 

whether it be from perſons indebt 
to the Succeſſion, or trom the Sale of 
ſome of the Moveables, or upon other 
accounts. For he is of the number of 


| unjuſt poſſeſſors, even before any Action 
is brought againſt him 4, ; 


* Hwuredes, quos necem teſtatoris inultam omi- 
ſiſſe conſtiterit, fructus 
Neque enim bon fidei | 
fam illatam videntur fuiſſe, qui debitum officium 
pietatis ſcientes omiſerunt. hæreditate autem 
rerum diſtractarum, vel à debitoribus acceptar pecu - 
nix motam litem bonorum, uſuras i t. 
in fructibus quoque locum habere quos in 
prædiis harreditariis inventos, aut exinde 
vendiderint, proculdubio eſt. I. 1. C. de bis quid, we 
md. 


A DO TIRES Bo ep 
( 
er the Hei 

Seeing the wnwort Ps 
unfair , even before any Athion is 
bem, 2 illa r 
account able for the intereſt of t which be ſhall 
have recerved, either from the Debtors to the 
or from the Sale of any of the Moveable Goods, 
from the time that the Suit is commenced, as it is ſaid 
in this Text? Unleſs it were that the Text is to be un- 


2] 


derflood of Money that is in being, or that is flill owing 
by theſe who have bought ary d of the ſaid Rr. 
Sgt. -- 


13. Dif-- Among all theſe cauſes which we 
rence be- have juſt now explained, and which 
rween the may render an Heir unworthy of the 
_ Inheritance, we muſt diſtinguiſh. be- 
der Heirs | teen thoſe which e to have 


worthy. their effect, and thoſe whereof the ef- 


fect can never ceaſe. Which depends 
on the ſtate in which matters are at 
the time of the death of the perſon 
whoſe Succeſſion is in queſtion, and on 
the Rules which follow. pores 


© See the following Articles. 
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coguntur reddere. 


Heir is called in this Text an 
be eaf\ tes. © by the reading 


| 


. 
If the cauſe which may render the 14. of 
2 ſubſiſis at the time * 
the death which lays the Succeſſion 2 -* 
n all be irre · the rave of 
y excluded as unworthy. For be- 1 4b of 
ing found to be ſuch at the moment . 
that the Inheritance falls to him, he 
cannot acquire it, and the Eſtate goes 
to the perſon w the Law calls to 
the Succeſſion . 


! This is the _offel# of che Conſe which renders him N 


V. 

If the cauſe which might have ren- 15. 0 
dred the Heir unworthy did ceaſe, as if wht 
it was a mortal hatred, or other cau qu ye 0 
which a reconciliation with the - of 
ed, or a juſtification of the Heir, had 
aboliſhed, the obſtacle ceaſing, he might 
ſucceed . e n 

© See the ſixth Article, 


| WES <4 ED 
Among the cauſes which render the 16. Diftine- 
Heir unworthy, we mult diſtinguiſh be- tio of che 
tween thoſe which regard equally the C 
Succeſſions of Inteſtates, and Teſtamen- ＋＋ 3 | 
tary . Succeſhons, and thoſe which can ſer: of Suc- 


have reſpect only to Teſtamentary Suc- ce. 


ey yg» —— is neceſ- 
to be obſerved in order to 

our giving to the cauſes A4 
the Heir unworthy, another effect than 
that which they ought to have accord- 
ing to Law and Equity. And it will 
of ev 
Article, to which of the two Succeſ- 
ſions each of the ſaid cauſes ought to be 
applied. 4 OE 


Es. This Article is # conſequence of the former. 


Kr Iv. 
Of thoſe abo can have no Heirs, or 
ee eee 


Aving explained who are the per- 
ſons who cannot be Heirs, or 
cecutors, Order requires that we 
ſhould in the next place-ſhew who are 


the perſons WhO cannot have Heirs, or 


Executors. And this is different in Teſ- 
tamentary Succeſſions, from what it is in 


| the Succeſſion of /nteſiates. For, as ſhall 
: | 


of Heart d Executor r in general. Tit. l, Sect. j. 391 


be explained in this Section, there are 
ſome perſons who are capable of hav- 
ing Heirs at Law, and cannot have Teſ- 
tamentary Heirs *. There are others, 
on the » Who cannot have Heirs 
at Law, and who are capable of hav- 
ing Heirs by Teſtament v. And there 
are ſome who can neither have Heirs at 
Law, nor Heirs by a Teſtament <. 

* See the foft Article of this Seftion, and the Remark 
that is there made upon it, | 

» See the ſecond Article. 

© See thi third Article. 


We might reckon in the number of 
perſons who cannot have Heirs, thoſe 


who poſſeſs only thoſe kinds of Eſtates 
we fee in fome Cuſtoms, and 


whic 
which are ſaid to be of a ſervile Condi- 
tion, or of Mortmain, of which we 
have already ſpoken in the 

No. 17. For as to Eſtates of this na- 
rure, 1t is the Lord of the Mannor who 
ſucceeds when there are no Children: 


and he excludes all others, whether 


| they be Heir at Law, or Heirs by Teſ- 
tament z as has been remarked in the a- 
bove-mentioned place. | 


The CONTENTS. 
1. Perſons incapable of making a Teſta» 


ment, cannot have an Executor or 

Teftamentary Heir. . 

2. Baſtards can have no other Heirs, if 

they die inteftate,' but their Chil- 

dren. , 

3. Foreigners can neither have Executors, 

nor Heirs at Law. | | 

4. Profeſſed Monks have either Teſtamen- 
 . rary Heirs, or Heirs at Law. 

7. Condemned perſons have no Heirs. 

6. Perſons who have no Relations, have 
no Heirs at Law. | 


' 


1. Pens LL perſons who are incapable of 
incapable of making a Teſtament, whether it 
making a be for want of Age, or for other cauſes, 


Ee bee, which ſhall be explained in their — 
55 os place, cannot by conſequence have 
tor, or Teſ- Executors, or Heirs by Teſtament. But 
tamentmy their Inheritance goes neceſſarily to the 


fen. perſon whom the Law calls to ſuc- 
ceed b. 1 


* See the ſecond Section of the firſt Title! of the third 


de reckon, in one ſenſe, among the — 
who 2 have Teflamentary __ thoſe whoſe — 


are ſauated in the Provinces of France which are go- 


verned by their Cuſtoms. For there 


| know no 
Heirs beſides 72 


+ of Blvd; and they give the name 


only of Univerſal Legataries to thoſe who not being cal- 


led to the 
Teftament 


Sucrefſim by Law, are inflitxted Heir: by a 


II. 


Baſtards who have Eſtates may dif- 3. , 


5 of them by Will, and their Chil- anneve 
ren may ſucceed to them as their Heirs ＋ 
at Law, if they have any that are law- auefare, 
fully tten. But if 
out Children, and inteſtate, as 
no legal Parentage with any 
they can have no Heir at Law. 
Si ſpurius i it ini- 
r 


have Qulllren. 
on, fo 


inet. {. 4. f. wide cogs. 

„„ aids kent tie; ans is 

wy err; 1 
Sucev/frons belong to , 

vertue of that Ri re a 

er to the Lord of the Manner, _ 


III. 


PForei who die without being na- 3. Foeign- 
RT. have no Heir, neither 77 #2900 


Heir at Law, nor Teſtamentary Heir d. Presses, 
* See the ninth Article of the ſecond Seflion, and LE 
We muff from this Rule, Stranger; who have 

Children, or Relations, born in France, or naturalized ; 

for they may ſucceed to them, a: has been remarked in 

the thirty firſt Article of the ſecond Sram. And we 

likewiſe except the Strangers who core within the 

caſe of the Ordinances of 1463. 1783. and 1569. 

allow foreign Merchants, who frequent the Fair: of 

Lyons, to make their Wills, and their Heirs at Law to 


ſucceed them when they die inteſtate. 


The Sucreſſam of Foreigners belong to the King, by 
vertue of that Right which is called Right to the * 


the Low England „Alien cannot inherit 
wil neither 438 as have Leaſes of 
Houſes, Stat. 32. H. 8. cap. 16. But an Alien, who 
8 be an Executor, or Adminiſtrator, 
becauſe what s or enjoys in that quality, it in the 
right of another, and not 1% his own wſe, Croke, 
3 Rep. pag. 8.) | 
IV. | 
Profeſſed Monks have for their Heirs, 4. N. 
either the perſons whom they may in- Ant, hate 
ſtitute by a Teſtament, if they think fit #990 09% 
to make any before their Profeſſion; or Eine, » 
thoſe to whom their Inheritance belongs He: at 


by Law, if they have not diſpoſed of it Lav. 


by Will. And the Eſtate which belong'd 
to them at the time of their Profeſſion, 
goes to their Heirs. For their Vows 

put them into the ſtate of a Civil Death, 

which rendring them incapable of poſ- 

ſeſſing any Goods, has the ſame as 
a Natural Death in laying their Succeſſi- 

on open. = | | 

* See the tenth Article of the ſecond Section, and the 
Remark that is there made on it, 


V. Perſons 


die with» n ther N | 


ö 
* U 
N * 
br er 
LR W 
LY Y 7 


POS 
2 — . 


— 2 * 
We oh 0 e 52 * 
* 4 . CON IO * R * 
_ r 5 - —_ - 123 
. ——— — e 2 O g l 
be U : x * 2 ay JT o * N 
C hs _ r LA. 4 © g 3 
3 n 1 _ fl wo — \ _ bh —_— 
E _ Oo 1 N - = _ —_— 
p< ade 8 8 bb e n 


. — — 
* - — —_ + — "os n 
d- =. SF 2 E * * & * * * 
D > ry tO. - = Pry * * * % 
5 _ PX 9 LAY — he . 30 V 
> — — * 4 > Je - 2 * ” 
wn nn mg py OR 3 * * 5 
6 * — n wy 
2 « > OG > a pie 
_ - * 3 7 


— 
* SY 4 „* 


e e e 8 — an 
EOS OTIS 8 


* «5 — 2. 3s 2 
as AC > ret 
3 3 SY 1 
{ 3 3 


0 8 n 
Wo" 4 | ao c % 
3 4 = * 

Ef W 8 


a; "i i 


. 


d 3 1 e 65 0 | — 
"I, y ** 5 , N * 


what ſhall be explained in theſe four 
Section. For either there will be found 
ſome difference between the thingꝭ them- 


in different places, 


ves, or if the ſame thi 


be repeated 
appear 


hod's 


| The CONTENTS. 


1. Right to accept the Sacceſſion, and to 
2 poſſe tan of the Goods. 
2. The entring to the Inheritance hath its 
 effeft from the day of the death. 
3. The Heir may renounce. the Inberi- 
fance. IE | 


% 4. The Heir may deliberate whether he 


F 
Of the Rights which are annexed 
to the quality of Heirs, or Exe- 


"His whole Seftion, which relateso 
| the 
tors in and the three following 
Sections, which treat of the Charges o 


Heirs and Executors likewiſe in general, 


are as it were a Plan, in which it was 
neceſſary to diſtinguiſh the ſaid Rights, 
and the ſaid Charges, and to give this 
firſt view of them, that their Order 
may be the better underſtood, Before 
we enter upon explaining the particu- 
lars. For this detail containing a great. 
number of Rules, which are to betreat- 
ed of in different places, and which 
make different matters, it is neceſſary to 
give the Idea of the ſaid Matters all in 
one place, and there to lay down the 
Principles and general Rules which are 


to enter into this Plan, and which ought 


cutors. 5 


ights of Heirs and Execu- 


Hall accept of the Succeſſion, or 


f. | 
5. The Heir may accept the Succeſſion 
with the benefit of an Inventory. 
6. He may demand that the Legacies and 


& 5 
7. The Heir may ſell. the Inberittnce, 
mate it over by Deed of Gift, or 
| diſpoſe of is achorwifs. 
8. Right of tranſmitting the Inheritance 
fo. Bis H 
9. There are ſome Rights which do not go 
to the Heirs. - 
10. The Right of the Heirs of Blood to 


the Goods. appropriated to them by 
LAW. i5Þ £ LODI # 7 \ 
11. Right of Partition among Co-beirs.. 
12. Right of Accretion among Co- bheirs. 
13. Right of Collation of Goods, 
14. Right of Reveeſion. | 0 . Ar 
Jang the Heir, or Executor, is uni- 1. righe ro 


* 


Succeſſor, the ' firſt Right accepe abe 
which this quality gives him, is to ac- 
cept. the Succeſſion, to take poſſeſſion unf of 
of the Goods, to claim ſuch of them!/! Cd. 
as ſhall happen to be in the hands of 


other N to call in the Debts, and 
to dilp ung | 


ole of every thing belonging 
: to 


Of Heirs and Executors ij general. Tit. i. Sect. 5. 593 


to the Succeſſion, as Owner and Maſ- 
ter, , | 
2. The This Right of the Heir, or Execu- 


en- 

e er hath this effect, that altho' he does 

| bath it; of not know: that the Succeſſion is fallen 
* fo him until 4 oy rime after, or that 

the day ef knowing it clays to accept it, yet 

the dexth. from the moment that he begins 0 E 

termeddle with it, he acquires all the 


Rights belonging to the Succeſſion, in 


the ſame manner as if he had entred to 
it at the time of the death of the per- 
ſon to whom he ſucceeds. And what- 
ever may have augmented the Succeſſion 


him. 


» Omnis hæreditas quamvis poſtea adeatur, ta- 
men cum tempore mortis continuatur. J. 138. F. 


during that interval, will belong to 


de reg. jur. Sec the firſt Article of the eighth 


col III. 
3. The Heir ing Succeſſions may be ſometimes 


may re- more chargeable than een the 


2 2 Heir, whether he be Te Heir, 


has a right to renounce it ©; but this he 
muſt do whilſt or are ſtill intire; 
that is, before he has done any Act 
which implies his acceptance of the Suc- 
ceſſion. For, as has been ſaid in another 
lace, he who has once been Heir, or 
ecutor, can never ceaſe to be ſuch d. 


Is qui hæres inſtitutus eſt, vel is cui legitima 
hæreditas delata eſt, repudiatione hæreditatem amit- 
tit. J. 13. F. de acquir. vel omitt. hared. 
Nec emere, nec donatam aſſequi, nec damnoſam 
iſquam hæreditatem adire compellitur. J. 16. C. 
de jure deliber. See the fourth Section of the third 
Title of this firſt Book. | 


4 See the tenth Article of the firſt Section of this 


Title, 
4. The Heir If the Heir is in doubt whether the 
may delibe- Succeſſion be advantagious, or not, he 
72 be ſhall may take a time to deliberate, whether 
5 VOL. I. * | 


Kit 
3 — 


or Heir at Law, who does not think it 
convenient to accept of that quality, 


be lained in the firſt 
ined in the Section of the 
ſecond Title. | * 
F tempucs ad deliberandum N 
42 e ; 
necne, agnoſcere hareditatem, J. g. 


V. 


ing Article, the Heir may with- 7 **: 
out —— if he does not thinł fit 3 
to take that method, declare himſelf 4% of an 


Heir with the Benefit of an Inventary, un7. 


that is, by getting an Inventary of all 
the Goods, bo be made 74 \ Op fhay | 
Which will have this that he 
will be anſwerable for the Debts no far- 
ther than to the value of the Goods, 
and be only accountable for them; and 
if he himſelf has any demand on the 
Inheritance, the fame will be preſerved 
intire to himf. It is this Benefit of an 
Inventary, which ſhall be the ſubject 
matter of the ſecond Title. 


Sin autem dubius eſt (hares) utrumne admit - 
tenda fit necne defuncti hæreditas, non putet ſibi 
eſſe neceſſariam deliberationem, ſed adeat haredi- 
tatem, vel ſeſe immiſceat, omni tamen modo in- 
> wry ab co conficiatur. J. alt. f. 2. C. de jure 
Si verò & ipſe aliquas contra defunctum habebat 
actiones, non hx confundantur : ſed fimilem cum 
aliis creditoribus per omnia habeat fortunam : tem- 


m tamen tiva inter creditores ſer vanda. 
d. l. 5. 9. nf, See the ſecond Title. | | 
VI. 


Altho' the goods of the Succeſſion 6. xe may 
exceed the debts that are owing by the demand, 
deceaſed, yet if the Heir, whether he 0e, 


be Heir by Teſtament, or Heir of Blood, Sn 


be charged, by a Teſtament, or Co- t, be re- 


dicil, with Legacies, Bequeſts in truſt, duced,when 


Subſtitutions, or other Diſpoſitions, e # 
which diminiſh the portion of the g of 
Goods of the Inheritance that is appro- 


priated by Law to the Heir, or Execu- 


tor, he has a right to demand that theſe 
ſorts of diſpoſitions be moderated; as 

ſhall be explained in the proper places. 

8 Quicumque civis Romanus poſt hanc | 

rogatam teſtamentum faciet, is 23 cuique 

civi Romano pecuniam jure publico dare 

volet, juſque ns ya eſto. Dum ita detur le- 

gatum, ne minis quam partem quartam hæredi- 
tatis eo teſtamento hæredes capiant. I. 1. F. ad leg. 


falc. See the third Title of the fourth Book, and 
the fourth Title of the fifth Book. 


VII. 


Altho' the Heir who has once taken 5. The Heir 
upon him this quality, cannot afterwards por {rug the 
diveſt himſelf of it, in ſuch a manner as 


not to be any more ſubject to the charges 5 65 


or renounce it © as ſhall . e 
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Ng „ AS; 15 * 1 
ng the *-rranſmirting aſter bis death, the Inheri- Aſcendant to whom they ſuc- 


his Heir. *tance which had fallen to him, to the oed, to bei hem OTE 
_ ar r NY 9 ** to put them into the 8 of the E- 

he had not declared his acceptance nenn 
of the icceflion, nor done 7 aft. as. — hs a7. th The s called 
Heir, This is the Right which is cab. che Right of Collation of Goods, which 

hall be explained in its proper place]. of. al be hide n 
* pimmed in i Proper piace. whereof ſhall be exphined in its proper 

44 Tie 

„nee are We _ not weten amen N „F „„ 
ae belonging to the Tei, all, thoſe When Aſcendants ſucceed to their 
2 2 * Fenn Kit Deſcendants, * nc ro Þ * oo 
' which are reſtmined tothe perſonsthem-; gy e 1 — 8 pla- 
ſelves, and do not go to their leit o. cat, (If the faid Aſcendants hat made 
„ See the fifth rial of the firft Sem. any Donations to their ants to 
1 1 1 * v they ſucceed, that which they 


* ; 


14.Right of 
Reverſion. 


| The , - had given them does not enter into the 
io. The It is neceſſary to remark among the Parumon, but returns to them by that 
Right of the Rights belonging to Heirs, the 1 t which is called, Right of Re- 
Heir: f Right which Children, and other De- 3 which ſhall be explained in its 
tp Lenden and Aſcendanrs, have, to a  place* ee COT, 
aced itime, or certain Portion 2 DIRT 
4 1 Ay ne = pak. 112 Saction of the ſecond. Title of the fecond 
Law. from them, and of which we ſhall treat t See he third Sefion of the (a Title of the 
nin ĩts proper place n. And allo the Right fend Book. 1 _— 
which the Collateral Relations have in | 5 | 
the Provinces of France erned by 
their Cuſtoms, to the Goods which are 
1 | appropriated to them, and which can- 
1 | not be diſpoſed of to their prejudice. 
1 " See the third Title of the third Book. 
® See the Preface to this ſecond Part, N*.7. 


XI. 


[i When there are ſeveral Heirs, each 
Partition a- of them has a right to oblige the others 


Ne. 
CALIF, 


4 SECT. 
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SECT. VI. 


Of the ſeveral ſorts of Engagements 
of Heirs, or Executors. 


The CONTENTS. 


1. Engagement to the Succeſſion by the 
bare effett of acceptance. 

2. Several ſorts of Engagements of Heirs. 

3. The firſt general Engagement for all 

the charges of the Inheritance. 
4. All the particular Engagements are re- 
duced to two kinds, 

7. Several charges which may be impoſed 

ou the Heir. | | 

6. Charges to which the Heir is liable, al- 

tho the deceaſed has not expreſly 

obliged him to them. | 

7. Two ſorts of xp qo of the de- 

ceaſed which do not paſs to the 
A "1 9946 

8. The firſt ſort of Engagements which do 

uot paſs to the Heir. | 

9. The ſecond ſort of Engagements which 

do not go to the Heir. 


Ee: 
1. Engage- HE Heir, whether it be the Heir 
= Swag at Law, or Heir by Teſtament, 

the bare Who has accepted of this quality, or 
Heck of ac- Who has done any Act which makes 
ceptance. him Heir, as ſhall be explained in the 

| firſt Section of the third Title, enters 
into a general Engagement, which ob- 
liges him to all the conſequences of this 
quality of Heir, and to all the charges 


of the Inheritance, by the bare effect of 


his acceptance. For the a& which 
makes him Heir, is as it were a Con- 
tract between him and the perſons to 
whom this quality may oblige him, by 
which he takes the Goods on condition 
to acquit the Charges®. 


Is qui miſcuit ſe (hæreditati) contrahere vide- 
tur. J. 4. F 12 ex cauſ. in poſſ. eat. l. 3. in f. eod. 
L. 5.4.2. F. de oblig. & act. S. 5. inſt. de oblig. que 
quaſ. ex contr. naſe. See the firſt Article of the 
eighth Section. | 


II. 
2. Serera! The Engagements of Heirs are of ſe- 
forts of Eu veral ſorts, in the ſame manner as the 
Cs, * Charges of the Inheritance. And inor- 
der to underſtand aright the nature of 
cach Engagement, and the Order of 


them all, it will be neceſſary to make 
the following diſtinctionsb. 


> See the following Articles 
Vol. I. 


tri AI. 

The firſt Er ent of an Heir, or 3. Te 5/4 
Executor, is * and indefinite g 7 
Obligation which he contracts with all C 
thoſe who may have any demand on the ge f 
Inheritance; altho' he be ignorant who te le 
thoſe perſons are, and what their demands 
are: and that even altho* the Goods of 
the Succeſſion be not ſufficient to ſatisfy 
them all; unleſs he has taken the pre- 
caution which has been mentioned in 
the fifth Article of the fifth Section“. 


© This is a conſequence of the firſl Avricle. 
Hwreditas _ — nos Ti alieno, etiam ſi 


non fit ſolvendo, pluſquam manifeſtum eſt. 1. 8. F. 
de acquir. vel omit. herd. 
IV. 
All the particular Engagements which 4. 4! 


may be compriſed under this 1 80 1 
indefinite Obligation, are diltinguiſhed „ , 
into two kinds, which include them all jeduced to 
without exception. The firſt is, of wo 4, 
thoſe which the perſon to whom the 
Heir ſucceeds may impoſe upon him: 
and the ſecond is, of all thoſe, which are 
independent of the will of the ſaid per- 


fon. Thus, the Legacies are of the firſt 
of theſe two kinds; and the paſſivedchts 


of the deccaſed, that is, thoſe which are 
owing by him, are of the ſecond kind d. 


* There can be no Engagement but what belongs to 
one or other of theſe two kinds. KR 


. 


The charges which one may impoſe 5. Several 
on his Heir, or Executor, are of ſeveral v 
ſorts, ſuch as Legacies and Donations 3 
made in vicw of 70 which we ſhall en the Heir. 
treat of in the fourth Book: Subſtitu- 
tions and Fiduciary Bequeſts, which ſhall 
be the ſubject matter of the fifth Book. 

And all other Diſpoſitions which the 
deceaſed may have made, and which put 
his Heir under ſome Engagement; ſuch 
as that which may regard any Reſtitu- 
tions to be made by him, his Funeral 
Expences, if he has given any directions 
about them, and others of the like na- 
ture ©. 


* See the fourth and fifth Books, and the eleventh Sec- 
tion of this Title, | | 


| VI. 
The charges to which the Heir, or 6. Charges 


Executor is liable, altho' the perſon to“ 3 
| . Hetr is lia- 
whom he ſucceeds has ordered nothing jj, allo 


concerning them, are likewiſe of ſeveral che deceaſed 

ſorts; ſuch as the Debts owing by the #a me ex- 

deceaſed, whether he owed them upon 7775 Li . 

the account of his own affairs, or for n. 
Ggg g 2 other 


Ries 
which are of the Inheritance z the 
5 ind e charges of the Sark 


4 Theſe < 
explamed ned in it i | 
ticle of the firſt 


H ee We rhe urea nhl 
— rent] under the Goods of» w/v 
| | * 1 to the 
ceaſed $4 to whom he Heir or Ex- 
_ pa/i ecutor ſuc ds, as has been ſaid in the 
the Her, fifth Article of the ' firſt Section; ſo 

neither muſt we indifferently reckon a- 


mong the R ok the Heir, or 
2 all rhoſe which. the deceaſed 


may have been under: For there arc 
two forts of ments which end 
with the perſon, and which do not paſs 
to his Heus, as will appear in the two 
following Articles s. PN 


qa n 1 WHEY 
8 Tbe firſt fort of Engagements which 

> or — not paſs to the Heirs, or Executors, 
| gagements of the deceaſed, contains certain Func- 
which do tions which the Publick Order of So- 


noe paſs 10 ons ſhould 


ciety requires that ſome 
— be 1 in, whether they will or not. 
Thus the ment of thoſe who are 


called to the Offices of Sheriff, Conſul, 


Collector, and to other Offices which 
are called Municipal Offices, or to the 
Adminiſtration or Government of an 
Hoſpital, or any other Endowment of 
Charity, the En ent of a Tutor 
or Guardian, the Commiſſions that are 
appointed for Functions which the Or- 
der of Juſtice makes neceſſary, ſuch as 
thoſe perſons into whole hands litigious 
Goods are ſequeſtred, and others of the 
like nature, are ſo many Engagements, 


the exerciſe of which ends by the death 


of the perſons who were choſen for the 
ſaid Functions b. For they are of ſuch 
a nature, that the Heir, or Executor, 
may either be incapable of them, or 
may have ſome privilege which may 


a 
7 Ad * ow” ob? * W 


r 7 


exempt him from them. But altho' 


or Executors, and that they ceaſe upon 


the death of thoſewho were engaged in 


them; yet the Heirs, or Executors will 


be liable for the uences which max 
d them, according to the Rules 
which have been explained in anothcr 
®. See the fit — be rrh dim of Duc, 
2 75 4 —— — 
0 2 Arti 
„ 


The ſecond fort of FEnga 


ents 9. The . 
which do not paſs to the Heirs, or Ex- cond for of 


ecutors, contains ſome of thoſe into Se. 


which people cannot enter but volunta- , 
ily, and by mutual conſent of all par- 2. Hev 


ties, and which are ſuch that the parties 
concerned chooſe reciprocally one an- 
other upon ſome conliderations which 
are limited to their perſons. Thus per- 
ſons who give to their Attorneys, or A- 
gents, the ct 
fairs in or of ſome Affair in 
particular, and the Attorneys or Agents 
who accept of this charge, enter into a 
voluntary and mutual Engagement, by 
the trult and confidence which they 
have in one another l. Thus, thoſe who 
enter into Partnerſhip together, whe- 


tber it be a 4 of all their 


Goods, or a particular Partnerſhip for 


_ carrying on any Trade or Commerce, 


form among themſelves a voluntary Tie 
or Engagement, in proſpect of the ad- 
vantages which they may reap from one 
another, by the induſtry, fidelity, and 
other qualities that each of them conſi- 
ders in the other n. Likewiſe thoſe 
who having ſome differences with one 
another, agree to refer the matter to 
Arbitrators, may perhaps take this way 


of adjuſting matters, only becauſe of 
the particular friendſhip, or other con- 


ſiderations, which they may perhaps 
have one for the other". So that in all 
theſe caſes the Engagements of the one 
towards the other are founded upon 
Motives which are limited to the per- 


ſons: for which reaſon it is juſt, that 


their Ties and Engagements ſhould end 
by their death. — their Heirs, or 
8 —9 in the ſame manner as thoſe 
of Tutors, are bound for all the conſc- 
2 which may regard them; pur- 


ſuant to the Rules which have been ex- 


plained in their proper places o. 


' See the ſixth Article of the fourth Section of Proxies. 


m See the fourteenth Article of the fifth Section of | 


Partnerſhip. 
| „ Fee 


e either of all their Af. 


which 


or. 
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on an Heir. 
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* See the fand Article of the firſt Section of Com- 


* Seo the 
wventh and tn 
and the 


foxth Seitron of Partmerſtip, the ſixth, ff. 
Articles of the fourth Section of Proxnes, 
Avid of the firſt Socher of Compromi/es. 


SECT. VI. 
Of the Engagements <vhich may be 
impoſed on an Heir, or Executor, 
and by what kind of Diſpoſitions. 


The CONTENTS. 


1. Charges which may be impoſed on an 
Heir. 

2. By what Diſpeſitions the ſaid Charges 

| may be impoſed. 5 

3. What theſe Diſpoſitions ought to be. 

4. Firſt Rule, that the perſons who diſ- 
poſe be capable of diſpoſing. 

F. Second Rule, that the perſons who are 

to receive the benefit thereof, be not 
incapable of it. 

6. Third Rule, that the Diſpoſitions be 

| wade in due form. 

7. Fourth Rule, that the Diſpoſitions do 

not exceed the bounds preſcribed by 
8. Difference between that which is de- 
fective by the fourth Rule, and 

that which is ſo by the others. 

9. The detail of what particulars relate 
to theſe four Rules, ſball be ex- 
plained in its proper place. 

10. In what manner theſe Diſpoſitions 
ought to be performed. 


I. 
NE may inp on an Heir, whe- 
ther he be 
eir at Law, all thoſe kinds of Charges 
which have been mentioned in the fitth 
Article of the foregoing Section, and 
in general all manner of Charges with- 
out diſtinction; provided they be poſſi- 
ble, honeſt, and lawful. For whatever 
is impoſſible, or contrary to good man- 
ners and decency, or is declared to be 
unlawful by any Law, the ſame can be 
of no force to oblige any one *. 


1 Charges 


* Diſponat unuſquiſque ſuper ſuis ut dignum eſt, 
& fit lex ejus voluntas. Nov. 22. C. 2. 
Publicè expedit ſuprema hominum judicia exi- 


tum habere. J. 5. F. teſt. . aper. Impoſſibi- 
lium nulla obligatio eſt. J. 185. F. de reg. jur. 
II. 


y what, All the Charges in general which may 
Diſpojitions be impoſed on Heirs, or Executors, are 
he ſaid regulated by two forts of Diſpoſitions. 


L 


One is of thoſe which are called Diſpo- cz 


one may make a Contract for founding a 


eir by Teſtament, or 


— 
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fitions in view of death, which arc re- "4 1885 
vokable, and which have not their ef.“ | 
fect bur by the death of the perſon who (900 
has made the Diſpoſition, ſuch as Tefta- 2 
ments, Codicile, and Donations made in | 4 
view of death; which comprehends Le- . HB 
gacies, Fiduciary Bequeſts, Subſtituti- [4 
ons, and whatever elſe may be ordained 4 
by theſe forts of Diſpoſitions. The o- 
ther kind is of thote which arc irrevok- 
able, ſuch as Donatiom which are to 
have their effect in the lite-time of the 
Donor, and other Acts of the fame na- 
ture, which may contain ſome Engage- 
ment that one impoſes on his Heir. 
Thus, tor cxample, he who in his liſo- 
tunc ſhould make a Donation of a Houle, 
or other Tenement, may. by the fame 
Contract charge his Her, or Executor, 
to ſuffer N death a Service on an- 
other Houle or Lenement which is part 
of his Inheritance, for the behoot of 
the ſaid Houſe or Tenement which he 
had made over by Deed of Gitr, not 
being willing to ſubject himſelf to that 
Service, during his own life-time. Thus 


a ug BY: 7 5 * ** * . . eu * * * 4. 
8 7, . 1 oP n 

mo as 8 22 | * i - 
a Gow — „ n N * 2 


- 8 
N xt, * 
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College, or Hoſpital, the execution 
whereof ſhould not commence till after 
the death of the Founder, altho' the 
Contra& be irrevokable. 


This is @ conſequence of the preceding Article. 
III. 


To oblige the Heir, or Executor, to 3. /. 
the performance of the charges which ** "to" 
the perſon to whom he ſucceeds has eee 
mind to impoſe upon him, it is neceſſa- 
ry, that the Diſpoſitions by which the 
ſaid Charges are enjoined, be ſuch as 
may have effect. And in order to give 
them their effect, it is neceſſary that 
they be made according to the Rules 
which follow. After which they are in 
the place of Laws, to the Heir, or 
Executor e. 


© See the following Articles, 


IV. LY 
The firſt Rule for the validity of the, 5 

Diſpoſitions which contain the charges kut, at 
that are impoſed on Heirs, or Execu- e ef 
tors, is that the faid Dif oſitions be — * a 
made by perſons who have power to of e 
make them, and in whom the liberty of f 
—_— does not meet with any ob- 

ſtacle, by their being under any of the 
Incapacities which have been explained 

in the ſecond Section, or others which 

{hall be explained in their proper places. 
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des the ſecond Section of Teſtaments, 
V. We 


LAW, Se. 


# 1 
0 a4 1 * N # 


which 


the 
charge is im on an 

—_— — — 

buxfa loch © © a Fi 
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in favour 
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6. Third The third Rule is that dhe ha 


N that Diſpo ſitions be made according to the 
Do for 


cribed by Law. Thus, as to 
851 


itions made in view of Death, it 

form. hows oro therein the num- 
125 — 
lities, 


and the other forma- 
which f 


places i. So likewiſe as for Dif] 
which are to take effect in the h 
of the parties, it is neceſſary that they 
be ſuch as the Laws preſcribe. As if it 
is a Donation which is to take effect in 
the life-time of the Donor, it is neceſ- 


ſitions 


fary that it ſhould be accepted by the 


Donee, and regiſtreds. 


' See the third Section of Teftaments, and the fot 


Section of Codicils. 


© Loo A 


VI. 


„ The fourth Rule is, that the Charges 
Rule, that impoſed by the ſaid Diſpoſitions, do not 


exceed the bounds which the Laws have 


exceed the ſet to the Liberty of diſpoſing, in order 


preſerve to the Heirs, whether they 
ſeribed od be llt be inſtituted by Teſtament, or ſucceed 
an. to an Inteſtate, the Portion of the Goods 
of the Succeſſion, which the Law has 
reſerved W them. 3 the Tor 
cannot rge or impoſition 
9 diminiſh 3 — 
his Children, or Parents. Thus, in the 
Provinces of France which are governed 
by the Roman Law, the Teſtator can- 
not bequeath above three Fourth Parts 
of the Eſtate which he leaves bchind 


him; and the Heir, or Executor may 
get the Legacies to be reduced, ſo as 
remain to him at leaſt 


that there ma 
one Fourth Part of the Succeſſion. 
And the Fiduciary 
wiſe their bounds h. And in the Pro- 
vinces of France which have their par- 
ticular Cuſtoms, one cannot bequeath 


mw than * the ſaid Cuſtoms allow 
0 


Diſpoſitions which are defective by one r- be. 


be explained in their 


he ought 
preſori 1 


Legitime of 


Bequeſts have like- 


Boo . 


dun Portion, 4 is the rar Cob 
© LSE 


There is this difference between the 8 Diff 


of the three firſt Rules which have w br 
been juſt now explained, and thoſe im 
which are contrary to the fourth; that . 4 le, 
theſe are not altogether null for having an/ char 
exceeded the bounds of the Liberty »#* « / 
which every one has to diſpoſe, but ue ot 
reduced within the faid Bounds. And 

that the Diſpoſitions which are made 

con to one of the three other Rules, 

that i is, either by perſons who have not 

the power of ing them, or in fa- 

vour of perſons who are not capable of 
receiving any benefit by them, or if 

they are defective in ſome formality, the 

want whereof is ſufficient to annul them, 

ſuch Diſpoſitions have no effect at all, 

and arc no ways obligatory #. 


"This is @ conſequence of the four preceding Article: 
| MY 


All theſe cauſes which may either an- 9. The . 
nul Teſtaments and other iſpoſitions, , of what 
or hinder them from having their en-, 
tire effect, ſhall be explained in their % 
proper places!. And it is ſufficient here Re ſhall 
to give this ſhort yiew of theſe general , explain- 


ed m it: 
Principles, and to obſerve their Order. . 


! See the the fourth, h, and 
Bs... 8 * 


X. 


When the charge impoſed upon the 10. Iz whaz 
Heir, or Executor, whether it be a Le- mae 


Fach, or any other charge, ought to jr 4 

aye its effect either in whole or in part, 2 4 — | 
to perform it in the manner farmed. 

him by the Teſtament, or | 

other Diſpoſition.” And if there ariſe 

any difficulties concerning it, they are 

to be decided by the Rules which ſhall 


be explained in their proper place u. 


n See the ſixth, ſeventh, and eighth Sections of 
mu and the eleventh Seftion of the ſame Title. 


3 


& the 8 which iſe 
"from the Quality of Heir or 
Executor, although the perſon to 


whom he fucceeds does not inpoſe 
The CONTENTS. 
1. | The Hetr is bound for all the charges of 
_ the Inheritance, altho' tbey Were 
unknown 10 5 deceaſed. 


2. Fee the char 4 the Inhberitances 
t 


which b en to the perſon to 
whom he ſucceeds. 


3. For tbe Fa among or Fiduciary Be- 


queſts, with which the deceaſed 


was charged. 

4. For all other Charges, Claims, and 
Demands on the Succeſſion. 

5. For the damages occaſioned by any of- 
fentt or crime of the deceaſed. 

6. For the Debts which are payable only 
after bis death. 

7. For the Funeral Expences. 


I. 


1 Very Heir, whether he be Heir at 
ph _ Law, or ng ye by a Teſtament, 
„ Who accepts an Inheritance, engages 
2 f himſeif thereby to all the charges of the 
ge al- Inheritance without AiftinAton, 
e thy even to thoſe which perhaps the * 


ec to whom he ſucceeds was ignorant of. 
the deceaſ. And as he has all the E and all 
ed. the Rights of the Inheritance, even 


thoſe which have fallen to it ſince the 
death of the perfon to whom he ſuc- 
ceeds, fo he is alſo bound for all the 


charges which have 2 N ſince the 
ſaid death. 


es the ferond Article of the fifth Selion; the fo 
Arie of the le mae, and the ſecond Arte of the 
following Sewn. 


II. 


2. For th If in the Succeſſion which i paſſes to 
charges of an Heir or Executor, there happen to 
=_ _ be other Succeſſions which the deceaſed 
4 had or his Authors had inherited, all the 
gal zo the charges of thoſe ſeveral Succefſions, arc 
ferſen io confounded and united in the perſon of 


ce this Heir or Executor, and he becomes 
liable for them all b. 


ile ſixteenth Article of the firſt Sefton 


Of Heiro mil Eu, in geuerul. Tit. i. Se&.8. 599 


a in 
J are any Goods in a gebenden! For the 
which are ſud jet to lome Fiduci 1 
ueſt, or Subttitution, * wh hich the 7 1 Be 
ed ar his Authors had been ch \. with 
the Heir or Executor will be bound vo . te 


reſtore them to the perſons who ſhall “ 


r 2 * * when, 1 


e Tile er, in AN ik 
IV. 

The Heir or Exxcutor is bound in 4 Fo al 

prone and without diſtinction for all % cir 
Debts owing by the deceaſed, and 3 

for all other kinds of charges wharſo- 3 oven on 
cver, and for the Chims and Demands =. Sucerſ+ 
which Creditors or others may have 


inft the deceaſed, or on the Goo 
the Inheritance 4. | 


* Harcdes Wins noſcere pia- 
A nnn 


mlt u. 
we muſt reckon among the charges 5. rr u. 


for which the Heir or Executor is damage: 
bound, altho' the deceaſed may have or- 2/4 


- dered nothing about them, the reſtitu- 1 


tion and ſatistaction which the deccaſed mm of the 
may owe for damages he has done by S 
ſome Crime or Offence ©. This ſhall be 

the ſubject matter of the tenth Section. 


* See the tenth Section, 


VI. 


We may likewiſe place in the ſame 6. Fw the | 


rank the debts which could not be de- which 
manded from the deceaſed duri his payabee 
life-time z as if he had bound himſelf for 2% l. 


a Sum of Money which was not to be 


paid till after his death : or if the perſon 
who was Surety for. him having paid 
the debt after his death, demands his 
reimburſement from the Heir or Execu- 
tor, which he could not demand from 
the deceafed?, 


Hxreditarium æs enn intelligitur etiam id 


de quo cum defuncto agi non poterit : veluti mY 


is cum moreretur daturum ſe promiſiſſet. 1. 7, 
de reb. auth. jud. pod. Item quod is qui 77 
functo fidejuſſit poſt mortem ejus ſolvit. d. / in f. 


VIE. 


Laſtly the Heir or Executor is — 7. For mo 
for the N Expences of the perſon Fa 
to whom he fucceedss, which ſhall be. 
the ſubject | Matter of the cleyenth Sec- 


tion. 


t See the eleventh Sifhion. 
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4 TABLE 
' Rights and 
\XECUTORS. 


u- 


the Plan of the 
of 2 


N * 
#5 


the fd Righ here a Summary View of 
hts and ements, as it 
id Plan, and 


laced this Table at 1 5 of the 
Efth Section, immediately after the Re- 
matk which is there made; but we 
| 1 it more convenient, that 
firſt explain the ſaid * 

0 in order to avo 

confuſion and obſcurity, being perſuaded 
that this Table will 2 more eaſily un- 
derſtood here, after the reading of thoſe 
four Sections, than it would have been 
had it been placed before them. 


The Rights of Heirs and Executors, and 
2 es where they are treated of. 


1. The Right of accepting or renoun- 
cing the Inheritance, which includes 
the Right of 5 See the 
firſt Section of tbe ſecond Title of this 


ſame Book. 


ſion with the benefit of an Inventory. 
See the ſecond Title of the ſame Book. 


The ht of a time, for 
* the A whom i Ks c 


third Title of the third Book. 
4. The Right of 1 ing the Legacies, 


Fiduciary and Subſtitutions 
reduced A1. an is re 


lated by the 

Law. See the third Title of the 75 

2 and the fourth Title of the fifth 
ook 

5. The Right of felling, or making 

2 by we of Gift to others the 

Inheritance, or diſpoſing of it other- 


* 6. The Right of rranſmitring 


_ 


©. The 


firſt Book, and the third Title of the 
2. The 1 of accepting the Succeſ- 1 


ue. See the 


yy W. Sc. A Boot b a ; V 


wiſe. See the ſeventh Article of the 

thirteenth Seftion of this Title, the ſe- 

cond Article of the fourth Seftion of the 

en 

. and t1 th Articles f the wt 
the "ag 


ceſſion to their Hears: See the tenth 
| Sefftion of Teflaments. © 

Right of Co-heirs to come to 
a Partition of the Inheritance 
"=_ See the foarth Title 7 this 7 


8. The Right of Accretion 


| Co-heirs. See the ninth Seftion FE 2 


tamen. 
„ 7 Gant 
er the fourth Title 
of the ſecond Book, © 
10. The Right of Reverſion to thoſe 
who ought to have it. See the third 


Book. 


Gaye 7 Cer the Heir or be 


the per ſon to whom 
. and th lc where they 
are treated * 


. The Charge the 
See the 80 20 277 fourth * 
2. The Charge of reſtoring Fiduciary 
Zequeſts. See the ſaid ſecond Title of 


the fourth Book, and the third Title f 


the fifth Book. 
3. The Charge of executing all the o- 
ther Diſpoſitions of the perſon to 


whom the Heir ſucceeds. See the 


eleventh Section of Teſtaments, and the 
Title of Legacies, and that of Subſti- 
tutions, both Direct and Fignciary. 


Charges 0 of the Heir or Executor which 


are independent of the Will of the 
perſon to whom he ſucceeds, and the 
places where they are treated of 


1. The Charge of acquitting the debts 


due from the Succeſſion, and what- 
ever elſe may be due from the Heir 
or Executor. See the following Section. 


2. The Charge of acquitting the Da- 


mages occaſioned by any Crime or 
Offence of the perſon to whom the 
Heir ſucceeds. See the tenth Section 
of this Title. 

3. The Charge of acquitting the Fune- 
ral Expences. See the ds Sefion 
of this Title, 
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Seffion of the A Title of the Nee | 
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In what manner the Heirs or Exe. 
Debts, and for all the other Char- 
ges of the Inheritance: 


X Lrhough all the Articles of this 
Section make mention of no other 
in particular, beſides rhe paſſive 
that is, the Debts owing by the 
3. yet the Rules which ate herc 


explained _— to be —_— to the 
other forts of charges, ſuch as cies 
of different kinds of things, Funeral Ex- 


pences, and all others. For there are 
none of them which may not be con- 


verted into paſſive debts by reducing 


their Eſtimation to a certain Sum o 
Money, if the Heirs or Executors fail 
to acquit them. Thus, the Rules of 
this Section are common to all the kinds 
of Charges of an Inheritance, according 
as they may be applied to them. 
* Ubi fieri ſtipulemur, fi non fuerit factum, 
pecunia IT de verb. obl. See 
the firſt Article of the eighth Section of Legacies, 


The CONTENTS. 


1. Divers kinds of Charge. 

2. The Heir is bound for the debts, altho' 
they exceed the value of the Goods 
of the Inheritance. Pe 

3. Three ſorts of debts, thoſe which are 
merely Perſonal, thoſe which bave 
a Mortgage, and thoſe which are 
Privileged. To gan 

4. Definition of theſe three kinds of 

| Debis.:. -- * 

5. Preference of the Creditors of the de- 


ceaſed to thoſe of the Heir, in the 


| Coods of the Inheritance. 
6. Preference of the Creditors of the Heir 
to thoſe of the deceaſed in the Goods 

belonging to the Heir. 

7. Creditors who bave neither Mortgage 

- N Jhare equally in pro- 

5 Portion to their debts. 

8. The Creditors of the deceaſed come in 
all alike on the Goods of the Heir. 

9. Separation of the Goods of the Inberi- 
tance from thoſe of the Heir. 

10. The Heirs are bound perſonally for 
their portions in the Inheritance, 
and ſuch of them as have the Goods 

_ which are mortgaged for a Debt, 
are bound for the whole Debt. 
r | | 


ſecurity: And the thir 


Of Herren Execators iu gebernl. Tit. 1. Sed. 9. Gor 


t. Ihe debt ſecured by Mortgage or Hri- 
vilege, ts aivided with reſpett to 
the Heirs. | | 
12. How all the devts are divided among 
the Co-berrs. 
13. The debts are divided among the Co- 
+... heirs, even againſt the Freche ner. 
th. The inſolvency of. one of ihe 17eir 
dees not binder this diviſion. 
fe. The debt are divided according lo the 
FLTT LL 1 8 10 
ns POFTions of the Inheritance. 


J. 


TE muſt comprehend under theſe 1. Pre 

words of Pallive Debts and Char- 
es df an Inheritance which the Heir or 
xecutor is bound to acquit, not only 

all that was owing by the deceaſed upon 

his own account,-and all that which hc 

has impoſed on his Heir or Executor, 

but in general all the Rights which may 

affect che Inheritance *. 


All theſe different Charges are acquitted by the 
Herr; accordmg to the Rules, which ſhall be explained 
in this Settion, 


ow II. 

The Heir or Executor who accepts 2. I n 
the Inheritance purely and ſimply, that * #4 /# 
is to ſay, who does not take the benefit * 
of an Inventory, of which mention has ee as 
been made in the fafth Article of the fi fth value e 
Section, is bound indefinitely and with- C of he 
out diſtinction for all the debrs owing Wee. 
by the deceaſed, and for all the other 8 

arges of the Inheritance, whatever 
Sum they may amount to, and altho' 
they exceed very far the value of the 
Goods of the Inheritance. For it de- 
ed only on him either not to ac- 
cept the Succeſſion at all, or to take 
the benefit of an Inventory. And hav- 
ing entered to the Inheritance without 
this precaution, he has engaged himſelf 
irrevocably for all the Charges whatever 
they are b. | | 


» Hareditas quin obliget nos zri alieno, etiam(i 
non {it folvendo, plus quam manifeſtum eſt. J. 8, 
F. de acguir. vel mitt. hared. 


III. 


The Engagements of Heirs or Exccu- 3. Tire 
tors for the paſſive debts are different, r, of | 
according to three different kinds o 5 on 
debts. The firſt is of thoſe which are e V. 
called purely Perſonal : The ſecond is of ſonal, loſe 
thoſe which have 27 8 4 for their which hare 


Ka 2. a Mortgajye, 
1s of thoſe % 


which are 


which are Privileged. We muſt di- 


ſtinguiſh theſe three different ſorts of Privilegeds 

debts, in order to diſtinguiſh likewiſe _ 

the Rights of the Creditors againſt the 

Heir or Executor, and the different 
Hhhh Engage- 
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are thoſe which have fome of the Pr- 
vileges that have been 3 in the 
 fiſth Section of Pawns and Mortgages. 


_ 5.1. . de 45 « Lag. F 4 lg. 


4 


 * See the fe Article of the foft Settion of Pawn 


8 ö | "7" AST 6+ 18 
g. Preſe The Creditors of the deccaſed for 
rence of the debts purely perſonal, ſuch as thoſe who 
Craven! fag reditors by Bond or Note, 


ö - 
7 


Tins that is, who have only a bare Promiſe 


in the Goods ral all thoſe who had no Mortgage on 
e Eſtate of the deceaſed their Debtor, 
au" are neverthelc6 in the Goods 
of the deceaſed before: the Creditors of 

= Heir — _ utor, — 4 

t ave Mortgages for the ſecu- 

rity of what is owing to them. For al- 

though the Goods of the deceaſed" be 
mortgaged to the Creditors of rhe Heir, 

if he had m to them all the 
Goods which he ſhould acquire for the 

future, yet the Goods of this Inheri- 

tance are in the firſt place appropriated 

for the payment of the debts of the de- 
cecaſed, and have been tranſmitted to 

the Heir only upon this condition, that 

he ſhould acquit the debts. And it is 


ſtill with much greater reaſon that the 


Creditors of the deceaſed are preferred, 


who have a Mort or Privilege on 
thoſe very G 4 


! Quoties haredis bona ſolvendo non ſunt, non 
ſolùm creditores teſtatoris, ſed etiam eos quibus le- 
gatum fuerit, im bonorum — K- 


rug eſt. J. 6. F. de ſeparar. See the ninth Ar- 
ticle. 


VI. 
6. Prefe= The Creditors of the deceaſed, even 
rence of hoſe who have Mortgages for the ſecu- 
8 _ z-rity of their debts, have no Mortgage 
_ tboſe of thean the proper Goods of the Heir or 
deceaſed, wExecutor, until he either engages his 


of the Heir, under the Debtor's'hand, and in gene- whole Debts b. : 


EF; 3% 1 
- f F K 


on thoſe which belonged t 
ed, and every one receives his ſhare of 


them in proportion to his debt, if there: 
are not 2 to ſatisfy he 


ae e wine kind debes- 
wr: . . „ 


_— 
If there are Creditors of the deceaſed z. The cre 


who had Mortgages, they are paid out d of the 
of the Effects Which bach D their {ceaſed = 


Debtor, according to the Order of their , ® f. 


the 
Mort but if the Goods of the Gef the 
28 not. ſufficient to acquit Her. FE 
them, and that they come upon the 
Goods of the Heir for their payment, 
in that caſe they come in jointly with 
the other Creditors of the deceaſed who 
had no Mortgage. For they have all of 
them their Right againſt the Heir, on- 
ly from the fame time, and from the 
ay that he accepted the Inheritance. 
But the Creditors of the deceaſed, whe- 
ther they had Mortgages, or no, who 
firſt a Mortgage on the Eſtate of the 
Heir, whether it be that he engages 
himſelf to them in this manner, or that 


they obtain Judgment againſt him, will 


be preferred before the others in the 
Goods belonging to the ſaid Heir . 


i Cum de pignore utraque pars contendit, præe- 
valet jure qui prævenit tempore. J. 2. in f. l. 4. C. 
of potior. l. 11. F. cod, See the two preceding Ar- 
ticles. | ge | 

We muſt not confound in this Article the Right which 
the Creditors of the deceaſed have againſt the _ with 
the Mortgage which they have on the Eftare of the Keir. 


For 


* 
\ 


* 


For all the Cane, of the deceaſed, whether they bad 
ar net, acquire their 


manner, o that be i condemned by a Sentence, 


| IX. 15 
9. Separa- In all the caies where there is a com- 
| _ of the Ptition between the Creditors of the 
labert an deceaſed and thoſe of the Heir, all rhe 
theſe Creditors of the deceaſed are preferred 
of the Her. in the Goods which bel to the 
| deceaſed before all the Creditors of the 
Heir. And in order to their exerciſing 
of their Right, they may demand a Sc- 
paration of the Goods of the Inheri- 
rance from thoſe which belong properly 
to the Heir l. 


Eſt juriſdictionis tenor promptiſſimus, indem - 
nitatiſque remedium edito prætoris creditor ibus 
hæreditariis demonſtratum, ut quoties ſeparationem 
bonorum poſtulant, cauſa cognita im . . 
C. de bon. auth, jud. See the Title of the Se- 
paration of the Goods of the deceaſed, ec. 
The Creditors of the Heir have the ſame preference on 
their . to the Goods belonging to the Her, and 
may thus $ | 


I 


ation, as has been remarked in 
the Preamble to the E lee r 


„ 


10. The When there are two or more Heirs, 
Heirs are the Creditors of the deceaſed ought to 
bound per- divide their demands 45 every one 
E of them according to the portions they 
tiom in have in the Inheritance, and they can- 
the Inberi- not ſue any of them for the portion of 
rance, and the debt that falls to the ſhare of the 
ang. Br others, nor can they demand the whole 
© God: which debt from any one of them alone. But as 
pa for the debts * 05 8 by a 
gaged for a Mortgage, or which have a Privilege 
_ - Gee in may demand their pa b 
„ ment out of the Effects which are ſub- 
Debt. ject thereto, altho' they have fallen to 


he lot of 97 one of the Heirs ſingly. 


And this is what is meant by the com- 
mon ſaying, That the Heirs are bound 


for the Debts of the Succeſſion perſonally 


every one for his proportion, and hypothe- 
carily for the whole m. Thus the Credi- 
tors preſerve their Rights entire on the 
Inheritance; for my exerciſe their 
Mortgage and their Privilege on the 
en which are ſubject thereto; and 
they uſe their Right againſt all the 
other Goods of the Succeſſion, having 
an Action againſt every one of the Heirs 
according to the ſharc which they have 
in the Inheritance. | | 


Fro bzreditariis partibus haredes onera haredi- 
taria agnoſcere etiam in fiſci rationibus placuit. 
* 5 pignus vel hypotheca: tune enim 

OL. 1. | 


Of Heirs and Executors in gentral. Tit. i. 8c&.g. 603 


1 rei conveniendus eft. 1.2. C. 4 


torum petitio adverſus haredes 
2 der ne d u Nene 
non ſunt, onerari co oportet. (. 33. F. de 


» Jo 
225 the twelfth and fifteenth Articles of this Scc- 
ion, and che ſixteenth Article of the firſt Section 


of Pawns and Mortgages. 
XI. 
Altho' the debt which is ſecured by ti. The 
a Mortgage, or Privilege, is not divi- {&/eoved 
ded with reſpect to the Creditor, and 7 Mt: 


that he may demand the whole from Pri- 


vilege, 1 


the Heir who is in poſſeſſion of the 4%. 


Goods which are ſubject to it, yet the »# 1/8 


debt is divided among the Heirs. And to the Hes, - 


he who being in poſſeſſion of the Effects 
which are ſubject to the Mortgage, or 
Privilege, has paid the whole debt, or 
is ſued for payment of it, ſhall be in- 
demnified by his Co-heirs, as ſhall be 
be ſhewn in the Article which follows». 


* This is a conſequence of the foregoing Article, See 


| the following Articles, and the fuxteeth Article of the 


firft Sedhion of Pawns and Mortgages. 
i © 
All the debts, whether they be barely 12. ow 
Perſonal, or ſecured by a Mortgage, or 47 _ 
Privilege, are divided among the Heirs, 2 f. 
ſo as that each of them ought to bear en. 
his part thereof according to the ſhare 
he has in the Inheritance; unleſs it be 
that one of the Heirs has been charged 
by the deceaſed to acquit the whole 
debt, or to pay more than his propor- 
tion of it. Thus the Heir who is ſued 
for more than his proportion of a debt 
which is purely perſonal, cannot be 
condemned to the Creditor for more 
than his ſhare amounts to. For with re- 
d to the Heirs, it would not be juſt 
hat one of them ſhould be bound to 
ay the portion of the other. And as 
For the Creditor, he is at liberty to 
ſcize upon the whole Eſtate before any 
of the Heirs take their portions out of 
it, and if he does it not, it is but juſt 


that the Security which he had on all 


the Goods of the deceaſed for his whole 
debt ſhould follow the ſaid Goods, and 


be divided according as they are divi- 


oy. But as 55 ie 8 by a 
ortgage or Privilege, as it is juſt that 
the For ſhould * hls Mort- 
gage, or his Privilege, ſo he may either 
exerciſe his Right on the Effects which 
are ſubject to it, or without derogatin 
from his Security, he may ſue each Heir 
for his Portion. And if the Heir who 
is in poſſeſſion of that part of the Eſtate 
which is ſubject to-the Mortgage, or 
Privilege, is ſued for the whole debr, 
| Hhhh 2 he 


4 ” 
wy... ors AX: 
Wa 
* wy e 
* * 
* —— —b— - 
li — 
s 2 2 I 4 


* 
Y 
2 
x 
x 
1 | 
TY 
{ ! 
1 
N 
11 
Ao 
ra 
I 
$5 
75 
1 
TH 
3 
76 
py. 
8 
* 8 
1.3 
+ 
"Ox 
TFE 
12 
ASE 
So 
$7 
4 
3 
bk 
7 
bs 4 
22 
„ 
7% 
FS 
F 
* 
4 : 
7 
7 
9 
$3388 
1 
; ; 
— 
1 
1 
K. 
{4 
2 Þy 
3 
7 
4. 
* 2 
$5 
2 
K A E 
£9 
1 
31 
LEY 
: 4 
3 : 
l 
* 
4 
7 
= 
> 
i K 
T 
34 
Y 
3 
1 
*.% 
1 Ix 
3 
4 
+ UW 
1 
3 
* 
2 o 
4; 
2 
5 — 
14 
1 % : 
81 
1 Ls 
n 
IBS + 
2 
7 
* 
R 
12-43 8h 
* 
1 
1 
B oF 
a 3 
1 
14 
< + 
«1 8 
i. #5 
74 
11 
7 wn 
1 
* 
bg 


14. eu The ſame | 


XIV. 
of dividing the debts 


ly Perſonal among the Co-hei 
e 0 8 rs, 


Jie, dor, 
wat iu der 


its effect even in the caſe where 


one of them may prove inſolvent. For 


a i the Creditor — 2 blame himſelf for 


not having taken his Security on the 
whole Goods of the Succeſſion before 
they were divided among the Co- heirs a. 


* Nec pro his qui ſolvendo non ſunt onerari 
coharredes oportet. J. 3 3. F. de legar. 2, 


rg. The Seeing the debts are divided among 


debr; are the Co-heirs according 


ro the ſhares 


| drvided a. hich they have in the Inheritance, it 


cor 
the 


is therefore upon this foot that each of 


of the tube. them pays his proportion of them; and 


FIT ance. 


altho* it may ha among Co-heirs, 
that beſides e Portions, 
whether they be equal or unequal, there 
is ſome Legacy, or other advantage left 
ro one more than to the others, yet he 
will not be charged with the debts, bur 
in proportion to the ſhare which he has 
in the Inheritance. 


* Neque æquam, neque uſitatam rem deſideras, 
ut #s alienum patris tui non pro portionibus hære- 
ditariis exolyatis tu & frater cohares tuus, ſed pro 
xeſtimarione rerum p tarum: cùm ſit explorati 
juris harreditaria onera adſcriptos hreredes, pro por- 
tionibus hareditariis, non modo emolumenti 
r J. 1. C. fo certun Pet. See the twyelfth 

ticie. 
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07 the Engagements of the Heir or 
Executor, on account of Crimes 
and Offences committed by the 
perſon to whom he ſucceeds. 


An the principal Rules of 


the E of Heirs or Exe - 
cutors for the Crimes and Offences of 


thoſe perſons to whom they ſucceed, 
are di according bg Uſage 
from what they are in the Roman Law, 


yet it was not proper to leave out this 


matter intirely, it being ſuch an eſſen- 
tial part of the Matter of Succeſſions, 
and the Rules thereof being of fuch a 
neceſſary and frequent uſe. 15 

In order to aright the dif- 


ference between the Reman Law and 


ours in this matter, and to know what 
are the Rules of the Roman Law which 
we retain, and thoſe which we reject, 


it is neceſſary to obſerve the Principles 


thereof, which follow. 
It appears from the Laws of the Di- 
Fette and thoſe of the Code, which re- 
e to this matter, and which are ſcat- 
tered up and down in divers placee, that 
in relation to the Condemnation of the 


Heirs of thoſe who were guilty of 


Crimes and O they made one 
firſt general diſtinction between Offen- 
ces which were called private, in which 


every one could ſue only for his own 


particular intereſt, ſuch as Theft, Inju- 
ry, and ſome others, and the Crimes 
which they called publick, becauſe all 
ons were admitted to proſecute the 
ffender, in order to bring him to con- 


dign puniſhment, and even thoſe who 8 


had ſuffered no damage thereby, ſuch as 
the Crimes of Hi gh reaſon, Parricide, 
Sacrilege, and others. 

F. infl, de publ. jud. | 


As to private Offences, they diſtin- 
guiſhed . the — which 
was to be made to the perſon who had 
ſuffered the da , and which is com- 
monly called the Civil Intereſt, from 
the pecuniary Penalties to which the 
Offender was obnoxious, over and above 
the reparation of the damage. Thus, 
for example, in Theft, when he whoſe 
Goods were ſtolen did not proſecute the 
Thief in the extraordinary manner by 
an Accuſation, that is to ſay, Criminally, 
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as he might have done if he had plcaſ- 
edb, that he ſued him only in a 
Civil Action, that is, for bis Civil Inte- 


reſt, or the Damage which he had ſuſ- 


tained, and not for the puniſhment of 
the Crime which regards the Publick z 
the reparation that was due to the inju- 
red party conſiſted in the reſtitution of 
the thing which was ſtolen, or of its 
value, with damages, and he had over 
and above for the pecuniary Penalty the 
ruple of the value of the thing 

if the Thief was taken in the 

fact, or the double if he was not taken 
in the fact. They diſtinguiſhed like- 
wiſe berween the caſes where there had 
been an Action brought againſt the per- 
ſon who was guilty of the Offence in 
his life-time, and thoſe where the Ac- 
tion was only commenced after his 
death againſt his Heir. According to 
theſe diſtinctions, when the Offender 
had been cited into Judgment in his 


life-time; if he happened to die before 
Sentence paſſed againſt him, his Heir 


was condemned not only to make Re- 
paration of the damages, but alſo to pay 
the pecuniary Penalty 3 to the 
nature of the Offence, as the double or 
quadruple in the caſe of a Theſt. And it 


was judged that the deceaſed having 


been prevented by an Action, which in 


the event appeared to be well founded, 


he had incurred the Penalty, and that 
the Heir ought to pay it. But if there 
had been no Action brought againſt the 
deceaſed, and that it was only begun 
againſt the Heir, in that caſe he was 
not liable to the pecuniary Mulẽt 4. And 
as for the Reparation of damages, they 
made another diſtinction between the 
caſe where the Heir of the Offender, 
who was not ſued in his life-time, reap- 
ed ſome advantage from the offence, as 


if the thing ſtolen was ſtill in being, and 


in his poſſeſſion, or if the Inheritance 


Was any ways augmented thereby, and 


the cale where the Inheritance was no 
ways bettered by it. In the firſt caſe, 
the Heir who reaped advantage from 
the Offence, was bound to reſtore all 


the clear profit which he had thereby; 


and in the ſecond caſe, the Heir having 
no. advantage by the Offence, he was 
not bound to make any Reſtitution. 


v. l. we. ff. de fut. l. 15. ff. de condift. can. 


. 5. & C. alt. inflis. de obl. que ex delict. naſe. 
Conſtitutionibus quibus oſtenditur hæredes pœ- 
na non teneri placuit, ſi vivus conventus fuerat, 
etiam pœenæ per ſecutionem tranſmiſſam videri, qua- 
fi lite conteſtata cum mortuo. !. 3 3. f de obl. & 


| af. |, 58. cod. F. 1. in f. inſt. de perpet. & tempor. 


ack. l. 164. F. de reg. jur. l. 139. cod. 1.87. cod. 


Seen the Heir of him againfl whom an Al wat 
cormmaunced in hi; 2 the pe- 
ena Mold, be was with much more reaſon bound 
fo make on for the ee, 

Sicuti pœna ex delicto defuncti hwres reneri 
non debeat, ita nec lucrum facere, {i quid ex ca te 
ad eum per veniſſèt. I. 38. f. de reg. jar. 

In heredem eatenus daturum 1 onem (de 
dolo) Procanſul pollicetur, quatenus ad cum perve- 
nerit, Id eſt, quatenus ex care locugyetior 4 radi 
hxreditas vencrit. J. 26. F de dolo. | 

Toties in haredem damus de co quod ad cum 


pervenit, quoties ex dolo defuncti convenitur, non 


quoties ex ſuo. J. 44. F. de reg. jay. 

Poſt litis . gf rate fecit, vel 
concuſſionem intulit, vel aliquid deliquit, defuncto. 
ſucceſſores ejus in folidum : alioquin in quantum 
ad eos pervenit conveniri, juris abſolutiffini eſt : 
ne alieno ſceicre ditentur. In. C. ex delict. def, m 
quant. hered, cn n. F. I. 2. F. wit. F. vi bor, rap, 
V. J 4. mf. F. de nend. rum. uuf. l. 2. F. wi. C 
vi bon, rap. 


As ſor the Publick Crimes, ſceing 
there are two forts of Puniſhments, 
thoſe which affect the Perſon of the Of- 


fender, ſuch as are all Corporal Puniſh- - 


ments, the Deprivation of an Office, 
and others of the like nature, and Pe- 


cuniary Puniſhments, ſuch as Fines and 


Forfeitures *. 1 it 1s only the 
Puniſhments of this ſecond kind that 
can paſs to the Heirs, the Rowan Law 
made this difference between the Pecu- 


niary Puniſhments of private Offences, - 


and thoſe of 2 775 times, that as to 
the former, the Heirs, as has been alrea- 


dy mentioned, were liable to them, if 
the 


Action was begun againſt the Offen- 
der himſelf in his life-time, altho' he 
dicd before Sentence of Condemnation, 
becauſe the death of the Offender in this 
caſe did not extinguiſh the Action for 
the Offence. Bur as for the Pecuniary 
Puniſhments of Publick Crimes, they 
did not fall upon the Heirs, unleſs there 
had been a Sentence of Condemnation 
againſt the deceaſed: And altho' there 
had been an Acculation lodged againſt 
the Offender, yet if he died before 
Condemnation, as his death extinguiſh- 
ed the Crime it ſelf, fo likewiſe its con- 


ſequences did not ſubſiſt any longer s. 


There were only two ſorts of Crimes 
excepted, for which the Criminals were 
proſecuted even after their death. One 
was the Crime of High Treaſon, and 
the Crime of thoſe 4 who to prevent 
their Condemnation made away with 


themſelves i. The other fort was of 
thoſe Crimes, the Proſccution whereof 


regarded chiefly a Pecuniary Intere 
ſuch as the e * Public] 
Money, Extortion, and the Crime of 
thoſe perſons who having been intruſted 
with the Adminittration of the Publick 
Money detained part of it in their 
* hands}, 


general. Tit. Sect. td. 685 
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of the Wife who was gu 
this Crime had a right to his Wife's 
Portion, and that the Heir of the Wife 
could not demand it back of the Huſ- 
band; he was allowed to bring proofs 

pode rr we even after her 
death a. Thus the was ſued in re- 
lation to the Confiſcation of Merchan- 
dize which the Exchequer had acquired 
a right to on account of the Crime of 
the deceaſed, who had defrauded the 
Publick of the Cuſtoms due for the faid 
Goods. Thus in the caſe of an Heir 
who had neglected to proſecute the 
Murderers of the perſon to whom he 
had ſucceeded, ſeeing the faid Inheri- 
the Exchequer, this Reenniary Tire 
the Exc , this Pecuni ntereſt 
therefore was the cauſe why ths ſaid 
Heir was proſecuted for this neglef&t 
even after his death®. Thus in the 
Crime of Forgery, it was neceſſary after 
the death of the party accuſed, to prove 

the — in order to recover againſt 

the Heir the profit which he had made 
by the * 4 p. And in theſe and the 
hke caſes, . the death of the 
p_ accuſed, the Proſecution was not 
r perſonal Puniſhments to be inflicted 
on the —— of the Offender, but only 
for the Pecuniary Intereſt ; the Cogni- 
zance thereof was therefore in that caſe 
taken away from the Criminal Judge, 
and left to the determination of the 
Judge who had Cognizance of the Civil 
Intereſt, that being the ſingle matter in 
queſtion after the death of the Offend- 
er a. We may further obſerve in rela- 


tion to this ſubject, that there was in 


the Roman Law another ſort of Crime, 
for which the Son of the Offender was 
proſecuted, even altho* he was not Heir 
to his Father. It was the cafe where 
an Officer of the Army, who was in- 
truſted with the Money appointed for 
the ſubſiſtence *of the Soldiers, died, 
having part of the ſaid Monies in his 
hands which he had nor accounted for r. 
And this was ſo eſtabliſhed, becauſe of 


Wy en Boon EB 
an he ge 


in maki 
ties for their Fathers in a Debt that is 


1.8. F de publican, 


ney which had been thus diverted from 
a kind of 
n as it were £ 


o 


the Chi 


ſo fingular! you 


„ becauſe'of rhe 
| es which the Chil- 
dren have received from their Parents, 
even thoſe who refufe to enter Heirs to 
them : And the ſaid Law may likewiſe 
have had this for its motive, to engage 
Parents not to be guilty of an Infidelity 
which might be puniſhed in the perſon 
of their Children. As to which it may 
be obſerved, that both in the Roman 
Law, and in the Uſage of France, there 
are Crimes of which cven ſome Perſonal 
Puniſhments paſs to the Children of the 
Criminals, as in the crime of Treaſon, 
and Imbezzlement of the Publick Mo- 


ney . 
pPœna bonorum ademptionig. {. 20. f. de-accuſ. 
Pœna pecuniariae. J. 1. i f. F. de pan | 


Ex judiciorum publicorum admiſſis non alias 
tranſeunt ad erſus haredes pcenæ bonorum adempti- 
onis, quam ſi lis conteſtata, & condemmatio fuerit 
ſecuta, excepto repetundarum, 898 
quz etiam mortuis reis, cum quibus nihil actum 
eft, adhuc exerceri placuit, ut bona eorum ſiſco vin 
dioentur. Adeo ut Divi Sererus & Antoninus re- 


eum poſſe, Ex ceteris verò delicti pœna inci | 
ab hzcrede ita demum poteſt, 9 rk reo cu 
mota eſt, ene ne ſecuta. J. 20. 
. de "I + 2. ,. . rohe. | | 
Fu « 20. . de accuſat. l. wt, F. ad leg. Ful. 
1 C. ſs neut vel accuſ. mort. fuer. toto tir. 
C. oe bon, cor. qui mort. ſibi conſe. 
| Publica judicia $, & de reſiduis, & re- 
N gg an _— haredem nents. 
r a 
pecunta moyentnr. J. Alt. 2 "of a 
" TL. ul. C. ad beg. 7 . de 4 Aoi „ 
* Fraudati vectigalis crimen ad hreredem ejus qui 
fraudem contraxit oommiſſi ratione tranſmittitur. 
42. . de ſenar.ſilan. I. 9. F de jure Hei. 
. | . 
128 o ed qui reus fuit criminis, & peena 
extincta, in ue r extincti de- 
bet is cognoleere cujus de pecuniaria re cognitio 
r 
Out ex {ola Primipili caufa liberos, etiamſi pa- 
tribus hzredes non ex iſtant, teneri Divus Aurelia 
nus ſanxerit, &c. I. alt. C. de Primipil, 
. I. 5. C. ad leg. Jul. Majeft. See the Ordi- 
nance of Blat, Art. 183. And that of Francis I. in 
Mareh 1545. Art. 1. ahh 6 06, eee 


We muſt further obſerve upon what 
has been ſaid concerning the Puniſhment 
of Crimes, that in the Roman Law we 
mult not confound Capital Crimes, that 
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fons indifferently , 
wiſe ſome Publick Crimes which were 
not Capital : . which it is neceſſary to 
take notice of, in order to obviate ſome 
difficulties which might ex thoſe 


To conclude theſe Remarks on the 
Roman Law touching this matter, we 


ſhall only add, that as for the Civil In- 


tereſt, and the Reparation of the Da- 
mage occaſioned by all other rigs, 
except thoſe in which the pri ipal 
cet wil a Pocuntery Tororetly as 


been juft now explained, the "oxy 
2on- 


cuſed happening to die before 

demnation, the Crime was extinguiſh- 
ed; And altho' he had bcen accuſcd be- 
fore his death, yet his Heir, who reap- 
ed no benefit by the Crime, was not lia- 
ble to make any ſatisfaction; but it was 


thought ſufficient to hinder the Heirs 


of the Offenders, and of their Accom- 
"ba from reaping any benefit there- 
y *. n 


|  . * Natn eſt conſtitutum, Tiopia las hoedibus 


extorqueri, licet crimina extinguantur ut puta 
ob m, Fel Sudici ob gratioſam ſententiam da- 
tum, & haredi extorquebitur fi quid aliud ſcelere 


quzfitum. l. 5. F. de calum. Ne alieno ſcelere di- 
tentur. I. an. C. ex del. def. in . hared. conven. 
| Se the lat of the texts quoted under the letter 


According to the Uſage in France, 


which is partly conformable, and part- 


i oppoſite to the Roman Law, the 


eirs are never ſubject to the Pecunia- 


ry Puniſhments, which we call Fines, 


nor to Forfeitures, except when there is 
a Sentence of Condemnation againſt the 


deceaſed, from which there lies no Ap- 
_ even altho' the Accuſation had 
brought againſt the Offender in 
his life-time. And all Proſecutions for 


Crimes ceaſe by the death of the party 
accuſed, unleſs it be the Crime of Trea- 


ſon, whether it be againſt God or Man, 
Duelling, Self-Murder, even although 


there was eg Crime, and Re- 


bellion againſt Juſtice with force, 


i the perſon accuſed was killed in the 


ſcuffle". But as for the Civil Intereſt, 
and the Reparation of the Damage oc- 
caſioned by a Crime or Offence, the 


* 


in general. Tit. 1. Sect.1o. 607 


Heirs of the perſon who has cauſed the 
damage are bound for it indifferently, 
whatever nature the Crimes and Offen- 
be of, and without any diſtinction 
ween the caſes where the deccaſed 
himſelf has been judicially accuſed and 
proſecuted, and the cales where the 
Action has been brought only att 
the Heir: and likewiſe without diſtin- 
iſhing between the caſes in which 
Heir has ſome benefit from the 
Crime or Offence, and thoſe where he 
reaps no manner of advantage. 


ile firſt Article of che rwenty ſecond Title of the 
Ordinance of : racy wilt / way K 


This Law is ſo natural and ſo juſt, 


that it ſeems ſtrange that any rſons 
ſhould have followed other Rules. For 
altho* that an Heir docs not reap any 
manner of profit from the Crime of 
the perſon to whom he ſucceeds, and 
that there has been no Accuſation, nor 
any Action commenced againſt the de- 
ceaſed for the Damage which he had 


cauſed z yet it is enough to oblige the 


Heir to repair the damage, that he 
ſucceeds to all the Effects of the de- 
ceaſed; ſeeing he is by that means 


bound for all the Charges, and that the 


ſaid Goods, which being in the poſſeſ- 
ſion of the deceaſed, were to be reſpon- 
ſible for all his Engagements of what 


nature ſoever, cannot paſs but with this 
Condition to his Heir who ſucceeds in 


the place of the deceaſed, and repreſents 
him. And if it is juſt to reckon among 
the charges of an Inheritance, not only 
all thoſe which can be inſtructed by ex- 
preſs Titles or Deeds againſt the deceaſ- 
ed, ſuch as Bonds, Promiſſ Notes, 
and others of the like nature, but like- 
wiſe all thoſe charges of which there 
was no Specialty at the time of his 
death, provided only that they can be 


verified by ſuch proofs as the Law ad- 
mits. It is likewiſe equally juſt to rec- 


kon among thoſe charges the Obliga- 
tion which is contracted by him who 
cauſes any damage by a Crime, or an 
Offence, ſeeing he obliges himſelf as ef- 
fectually by his Deed, as by his Word. 
And if his will engages him when he 
makes a promiſe, or obliges himſclf ro 
any one for juſt cauſes, and which turn 
only to the advantage of thoſe to whom 
he becomes bound; it engages him 
much more when he does any harm or 


damage, fince by that he obliges him- 


ſelf not only to the perſon to whom he 
does the damage to repair it, but he 
likewiſe engages himſelf towards the 
Publick, to 0 the Puniſhment 3 
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8 ir, wh 


all the Goods of the Inheritande, is 
bound for all the Engagements of the 


— — to whom he ſucceeds, cannot be 
diſcharged from the Obligation to re- 


pair the damages which the deccaſed has 
— by his Crimes or Offences, nei- 
ther under pretext that there accrues no 


| benefit to the ſaid Heir, nor becauſe 


2 
or Action t the deceaſed. 
For as to the pretext of the Heir's not 


having reaped any advantage, beſides 
thit & the Crimes where the deceaſed 
did rea pong ſuch as that of Rob- 
bery, Tuck, orgery, or others of the 
like kind, although the things them- 
ſelves that were thus unlawfully acquir'd 


by the deceaſed, are not perhaps extant 
in the Inheritance, yet 
to preſume that the Inheritance has 


it is reaſonable 


nen 


2 


3; 4 N * 13 ; 
. 


o y 


the Author of the 


e excuſi oy 
cuffervd the & 


7F 
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: 'T 


ho 


has 
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been thereb — ſince it ma 
contain dee Effects which ccaled, 


have been purchaſed with the Monies 
ot by the Theft or Robbery. And al- 
though the Offence committed by the 


decealed were of ſuch a nature as never 


to have yielded any profit, ſuch as the 
ſetting 4 Houſe on fire, Murder, or 
other Crimes of the like kind, yet the 


advantages which rhe Heir reaps by the 


Goods of the Inheritance are to him in 
lieu of a Profit, which was bound for 
the reparation of the damages occaſion- 
ed by the Crime or Offence of the pi 


| fon whole Eſtate he has: and this E 


gagement ought not to be diſtinguiſhed 
trom the others. And as to the cafe 


- where there has been no demand made 


againſt the deceaſed, it is true, that 


where the Reparation of the N 8 
has not been demanded from the de- 
ccaſed, but only from his Heir, this cir- 

| : 


Roman Law, with to the Repa- 
ration of Damages; and it is on the con- 
trary leſs ſevere in another ſenſe, in regard 
to Pecuniary Puniſhments, to which the 
Heir is not liable according to our U- 
lage, not even for bare Offences, unleſs 
Sentence of Condemnation has paſſed 
againſt the deceaſed, And both the one 
and the other of theſe two Rules, which 
are directly oppoſite to thoſe of the R-. 


man Law, are founded on the Principles 
of Equity, which on one fide, as to 
what concerns the Reparation of Dama · 
"Is obliges the Heir to perform the 
ngagement under which the -deceaſed 

was to repair the damage which he had 
done, and which on the other ſide, in 
What 


Of Heirs and Executor in general. Tit. . Sect. 10 


what relates to Fines or Pecuniary Pu- 
niſhments, frees the Heir from a Pu- 


niſhment which ought to be purel 
ſonal againſt 9 of = Cone 
or O and which ht not to 


als to the Heir, except after that a 
ence of Condemation paſſed againſt 
the deceaſed has conſtituted it a 
which may be and made it a 
ch or burden of the Inheritance. 
Bur if the Offender dies before his Con- 
demnation, the Proſecution ceaſes with 
reſpect to all Puniſhments, unleſs it be 
in thoſe Crimes which are puniſhable 
by Law after the death of the Offen- 
ders, as has been already obſerved. 
Theſe Rules of our Uſage, which 
charge the Heirs with the Civil Inte- 
reſt, and Reſtitutions due on account of. 
Crimes and Treſpaſſes 1 
thoſe perſons to whom they ſucceed, 
whether there has been any demand 
made againſt the deceaſed, or that it has 
been made only againſt the Heir, and 
whether the Heir have reaped any be- 
nefit by the Crime of the deceaſed, or 
not, are likewiſe conformable to the 
Canon Law, which obliges the Heirs 
to make Reſtitution and Re tion of 
without theſe diſtinctions *. 
So that theſe Rules being equally agrec- 
able ro the Laws of the Church and of 
the State, and alſo to the Law of Na- 
ture, we have thought proper, not- 
withſtanding they are different from the 
Rules of the Roman Law, to rank them 


in their order in this Section, which is 


their proper place ; it being no ways 
inconſiſtent with the deſign of this 
Book, which is to give us upon each 
particular Matter, all the ſeveral Rules 
that are conformable to the Law of Na- 
ture, and to our Uſage. We may like- 
wiſe obſerve in relation to the Engage- 
ments of Heirs for the Crimes and Treſ- 


paſſes of thoſe to whom they ſucceed, . 


that the Lawyer Julian, one of the 
moſt renowned Authors of the Laws 
of the Digeſts, was of opinion, that the 
Heir of 5 52 who had taken Money, 
or ſome Preſent, or been guilty of ſome 
other Miſdemeanour in the Execution 
of his Office of a judge, was accounta- 
ble for the ſame. Bae the opinion of 
this Lawyer, agreeably to our Princi- 
ples and to Equity, was rejected by all 
the other Lawyers; and it has been 
taken notice of in the Body of the Ro- 
man Law, only to ſhew that Julian 
was the only Lawyer who was of this 
opinion y. 


cer the third, Hic 
gg pn 


| ? Judex tunc litem ſuam facere intelligitur, cùm 
dolo malo in fraudem legis ſententiam 2 Do- 
lo malo autem vigetur hoc facere, i evidens argua- 
tur ejus vel gratia, vel inimicitia, vel etiam fordes : 
ut veram æſtimationem litis 6 04g cogatur. Ju- 
lianus autem in haredem judicis, qul litem ſuam 
fecit, putar actionem competere. Quz ſententia 
vera non eſt, & 4 multis notata eſt. I. 15. f. 1. & 


4. 16. F. de juadiciis, | 


Mie ſhall add by way of Concluſion 
two Reflections on the Roman Law con- 
cerning this matter. One ariſes from 
the remarks which have been mentioned 
of the ſeveral caſes where one might, 

urſuant to the Principles of the {aid 

aw, ſuc the Heirs for Reparation of 
Damages in certain Crimes, altho' there 
had been no Accuſation brought againſt 
the Offender, becauſe the principal mat- 


609 


ter in diſpute was in relation to a Pecu- 


niary Intereſt. It may be ſaid of this 
Rule, that if it was juſt when this Pe- 
cuniary Intereſt was the principal mat- 
ter in queſtion, it was no leſs juſt in an 
Action where a Pecuniary Intereſt was 
ſtill demanded, altho' the demand of the 
ſaid Intereſt was joined with ſome other 
principal matter, of which the Pecunia- 
7 Intereſt was only an Acceſſory. For 
the reality in a Pecuniary Intereſt, whe- 
ther it be as a Principal, or as an Acceſ- 
ſory, is cqually eſſential to him who ſuſ- 


fers the lols. And the nicety which 


9 between theſe two ways of 
conſidering this Intereſt, either as a 
Principal, or as an Acceſſory, can never 
be a juſt Principle to favour the Heir, 

and ruine him who ſuffers rhe loſs. 
The other Reflection relates to ano- 
ther Principle of the Roman Law, ac- 
cording to which even in thoſe caſes 
where the Pecuniary Intereſt of the per- 
ſon who ſuffers the damage is an Ac- 
ceſſory, yet the Heir of him who has 
cauſed rhe damage, is nevertheleſs an- 
ſwerable for it. It is in all the caſes of 
the ſeveral Engagements, whether they 
be contracted by Covenant, or any other 
manner of way, in which there 1s fraud 
or deceit, by which one ſuffers ſome 
loſs or damage. In all theſe caſes the 
Heir was liable for the damage. Thus, 
the Heir of a perſon into whoſe hands 
any thing was depoſited, was account- 
able tor the fraud of the deceaſed, who 
in breach of the Truſt committed to 
him, had either imbezzcll'd or ped 
the thing which was depoſited with 
him. Thus, the Heir of a Tutor was 
obliged to repair the damage which the 
Tutor had cauſed to the Minor by any 
miſdemeanour during the Tutorſhip. 
Thus, the Heir of him who had fold 
one thing for another, or ſome Mer- 
Tit cCchandize 
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require ; it follows, 
ty which obliges Heirs 
. e 924 
may have ca 
bliged by fome 
lays them under 
ir the da- 


no lels an obligation to 


functi hares in folidum tenetur. J. 12. cod, N 
Datur actio depoſiti in hæredem ex dolo defuncti 
in ſolidum. Quamquam enim alias ex dolo de- 
functi non ſolemus teneri, niſi pro en parte que ad 
— tamen hic dolus ex contractu, reique 
tione deſdendit. Ide6que in ſolidum unus 
tenetur: plures verò pro ea parte qua quiſ- 

que heres eſt. I. 7. F. 1. F. depoſ. | | 
* For we are members one of another. Epbe/. iv. 


25. | 
He gave every man commandment concerning 


his neighbour. Ecclws. xvii. 14. 
The CONTENTS. 


1. He muſt diſtinguiſh between the Pecu- 
niary Puniſhment and the Civil In- 
tere | 


2. Howt Heir may be liable fo the Pe- 


cuniary Puniſhment. | 
3. The Heir is always bound for the Civil 


I 


yl all the caſes where the queſtion is 


concerning the Engagement of an 


Rei * 
tio. 6. Lge gp 


= 5 ——— | 
that which con- a 
iſhment inflicted” on gc- n 


Count of the Publick Intereſt, from the © 


jon of the damage which the 


a Crime or Offence have occaſioned. 
Thus, N 


niary Puniſhments , which are called 
ny 3m the Publick Intereſt: and 
the itutions, and the Satisfaction 
which is made for the Loſſes and Da- 
mages ſuſtained, relate to rhe Repara- 


tion that is due to the perſons who have 


ſuffered the damaged. © 


Pur bonorum ademptionis. 1, 10. F de ac- 
enſation. Porta pecuniaria. J. 1. in f. F de nd. 
d e . Rei zſtima- 

. que ex Anal. naſe. Quan- 
tum mea interfuit: quantum mihi abeſt. L 13. F. 
ratam rem haberi. . ; 


II. 

| who Fer * — N 
cuni niſhment, and there has been % % 
2 of Condemnation paſt 1 
28 the Heir cannot be ary Pub. 

thereto, unleſs he has been an Ac- ment. 
complice in the Crime or Offence. - For 
this Puniſhment regards only the perſon 
who has deſerved it, and his death pre- 
vents his Condemnation. Bur if there 
had been a Sentence of Condemnation 
againſt the deceaſed, the Pecuniary Pu- 


niſhment in which he had been con- 


demned, would be a charge and debt 
on the Inheritance, which the Heir 
would be bound to acquit as well as the 
other debts <. N | 
Ex judiciorum publicorum admiſſis non alias | 
tranſeunt adverſus haredes pœnæ bonorum adem- 
ptionis, quam ſi lis conteſtata, & condemnatio fu- 


erit ſecuta. J. 20. F. de 


Althe' this Text relates only to Publick Crimes, yet, 
according to the Ufage in France, the Rule is common 
to all Offences, as has been mentioned in the Preamble. 
When the queſtion is about the Re- 3. 7h Her 
tion of Damage cauſed by ſome* ) 


rime or Offence, whether the Succeſ- mm 
ſion of the Offender has been increaſed mere. 


thereby, or not, his Heir will be bound 


to make it good, although there had 
not been - Action > Proſecution 
commenced againſt the deceaſed d; pro- 
vided that the fact be proved in the 
manner that is uſually obſerved in the 
like caſes ©. 
* Cur enim in prineipalibus perſonis juſ- 
tum eſt, non E. n-Shyon _ Logo — 
tatur. J. 13. C. de contr. & commit. ſtipul. | 
Hzredis quoque ſuccedentis in vitium par haben- 
da fortuna eſt. (. 2. in {ne C. de fu. @ ls, ex 
5; Ares 
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Rom my Wy Bonnie of. J. 11. C 2. 
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{ i 
; expedient, for the reaſons 
— 2 — 
bers, and 10 ſupport u with thoſe texts 
out of the Law, and likewiſe with theſe winch fol- 
low, taken out of the Canon Law, rather to leave 
a matter of this in doubt. 


Si 1 cul admiſiſſe conſtite- 
_— ) ut conſter — non ix rat ionabiliter 
iſe depoſitum, eadem e jus depolitio confirmetur, 
& Eeclenæ res ſur omnes reſtituantur quz ablatæ 
1 perſonæ in damnum Ec- 
cle non eſt convertendum. Si enim, ut dicunt, 
Comitiolus defunctus eſt, ab harede cus, in- 
_ Wap ablata ſunt, fine excuſatione - tur. 
16. 4. 6. c. 3. v. 14. J. 2. c. 34. c. 3. extr. 5 
. . pro — 
feſtis exceſſibus, videlicet homicidio, incendio, vio- 
lenta manuum injectione in perſonas Ecclciiafticas, 
Eccleſiarum violatione, vel inceſtu, fuit, dum 
ret in extremis per presbyterum ſuum juxta 
mam Eccleſiæ abſolutus, non debent ccœmeterium, 
lug: ary eq ie 
propinqui pervencrunt ipſius, 
ut pro eodem Rüde, cenſura ſunt Ecclettaſti- 
ca compellendi. c. alt. de ſepult. 
Jn lirteris tuis continebatur, quod cum H multis 
fuiſſet criminibus irretitus, qui Eccleſiarum incen- 
dium, diabolo inftigante, commiſerat, tandem in 
ægritudine conſtitutus, accepta pœnitentia de com- 
miſſu per manum i ſui fuit a ſententia ana- 
thematis abſolutus: moriens Eccleſiaſticam ſe- 
n ua r, ſi ita res 
e habet, mandamus ut corpus e 2 
ne ceſſante, facias in cœmeterio ſepeliri : & hæredes 
ejus moncas, & compellas, ut his quibus ille per 
incendium, vel alio modo, damna contra juſtitiam 
irroga om. yon —_ condigne ſatisfa- 
ciant, ut iberari. c. 5. de raptcr. 
& hs en pa ok * 
It appears by theſe Texts, that not only there is no 
mention made in them” of the diſtintions of any Action 
brought againſt the deceaſed, or of the caſe m which 
the Heir has reaped ſome profit, but that this laſt Text 
 obliges the Heirs to repair without any diſtinction all the 
A Janie woes Lane rank. mchieh 
implies likewiſt the duty of enquirmng into the damages, 
in order to make repgration. Aud we ſee by the caſe of 
Burning of Churches mentioned in this Chapter, that it 
is no matter whether the Heir reaps any benefit by the 
Cyime of the deceaſed, or no. 
_ * When an Aion for the Civil Intereſt, and the Re- 
n of Damages is brought againſt the Heir of s 
perſon who having committed the Crime or Offence, dies 
be is proſecuted or condenmed, the Plantiff is ne- 
vertheleſs admitted to prove the Crime or Treſpaſi, and 
2 A ee to the 
emzory of the deceaſed, is, to juftify him the 
9 — if there be occaſion for it, —— 
that the L e or by 
matrer at, which may juſtify the hag co 


4 
prove his innocency, and free the Heir mg con- 
toe nie wn Da- 
mages in gueftias,” 5 


ä 
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IS ECT. XI. 
Of Funeral Charges. 


WV have explained in the ſixth 
Section, what are in general the 
different ſorts of charges to which the 
Heir may be liable, ſuch as the Debts 
owing OM deceaſed, Refſtitutions, Le- 

cies, Funeral Expences, and others. 

nd ſeeing 8 one of the ſaid charges 
contains a detail of ſeveral particulars 
which ought to be ſet down in their 
proper places, we ſhall treat of Lega- 
cies, of Fiduciary Bequeſts, and of Sub- 
ſtirutions in the fourth and fifth Books, 


becauſe they are charges ordained by 


Teſtaments, or other Dupoſitions. And 
as for the other charges which are com- 
mon both to Succeſſions by Teſtament, 
and to thoſe of Inteſtates, they have 
been explained in the thice foregoing 


Sections, except that of Funeral Char- 
ges which ſhall be the ſubject matter of 
is. 


Altho' the Texts of the Roman Law 
quoted on the Articles of this Section, 


have relation to the Heatheniſh Cere- 


monies that were uſed in Funerals at 


| Rome, before the Chriſtian Religion was 


known there; yet they agree neverthe- 


lefs with the Rules explained in theſe 
Articles, which are to bo 


underſtood of 
the Funeral Expences that are applicd 
to the uſes approved of by the Church. 


The CONTENTS. 


1. I hat are the Funeral Charges. | 
2. The Funeral Charges are privileged. 


3. They ought to be regulated according to 


the Eſtate and Quality of the de- 
| ceaſed, and other circumſtances. 
4. Without regard to the unreaſonable 


diſpoſitions of Teftators. 


5 . If any other beſides the Heir had laid 


out thoſe Expences, how he may 
recover them. 


I. 


embalm it, and to tranſport it, if there 
is occaſion for it, and to inter it, or for 
the Services and Honours which are 
uſual at Funerals . 

Funeris ſumptus accipitur ＋ corporis 
cauſa, veluti unguentum, 77, oa : & — 
| 111 2 | 


Funeral Charges is meant all the 1. 14a: 
Expences neceſlary to be laid out are the Fu 
after the death of any perſon, whether 7 
it be on the body of the deceaſed, as to“ 


AY 
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. loci in quo defunctus humatus eſt: & fi qua vecti- 
gala ſunt, vel Sarcophagi, & veCtura: & quidquid 
corporis cauſa, - antequam ſepeliatur conſumptum 


eſt; funeris im eſſe exiſtimo, L 37. . 4 

mig. & ſuniye. fun. V. I. 14. f. 3. & ſeq . 
2. 7/-Fw- The charge of the Funeral - 
weral Coare affects all the Goods of the deceaſed, as 
3 much as if the perſon who furniſhes the 
things neceſſary had contracted for them 


with the deceaſed himſelf b. And he has 

moreover a Privilege on the ſaid Goods e, 

as has been mentioned in the fourteenth 

Article of the fifth Section of Pawns and 
Mortgages. 

» Qui propter funus aliquid impendit, cum de- 

75 contrahere rr t. 

| F. — 1 7 441 ex hzreditate deduci- 

tur: que etiam omne creditum folet prz 

cam bona folvendo non fint. l. 45. td. 


EEE III. * 
. n If the faid Charges are regulated and 
n berg advanced 42 other perſon than the 
. ding rs Heir, whether it be in his abſence, or 
| the lis Without his knowledge, they ought to 
a Dua be moderated according to the circum- 
4% of The ſtances of the Quality and Eſtate of the 
««ccaſe*» deceaſed, the Uſage of the place, and 
and other © ou. ROY 
circumflay- Other circumſtances which may juſtify 
. the prudence and integrity of the per- 
ſon who advances them. And the Heir 
will not be bound to reimburſe that 
which has been laid out over and above 


what the ſaid circumſtances might de- 
mand d. 


4 Hxc actio, uz funeraria dicitur, ex bono & 


quo oritur. tinet autem funeris cauſa tan- 
tim impenſam, non etiam cæterorum ſumptuum. 
Aquum autem . ex dignitate ejus qui fu- 
neratus eſt, ex cauſa, ex tempore, & ex bona fide. 
Ut neque plus imputetur ſumptus nomine quam 
tactum eſt: neque tantum quantum factum eſt, ſi 
immodicè factum eſt. et enim haberi ratio 
facultatum ejus in quem factum eſt. & ipſius rei 
N ultra modum fine cauſa oonſumitur. J. 14. . 6. 


de relig. & ſumpt. fun. Sumptus funeris arbi- 


8.5. 
4. Wichous If the deceaſed himſelf had regulated 
T _ what ſhould be laid out on his Funeral, 


ſable dif the Heir would be obliged in that caſe 


po{itjons of to execute the {aid will of the deceaſed, 
Tarn. provided that it contained nothing con- 
| trary to Law, or | vga Manners, and 
that the Expence did not exceed the 
bounds which the Condition and Eſtate 
of the deceafed would require, accord- 
ing to the uſual cuſtom, and the cir- 
cumſtances. For Heirs are not bound 
to execute the unreaſonable diſpoſitions 

of thoſe to whom they ſucceed <. 


ful f. 


hoc animo i 


poſtel q a 
| »A fre See the fourth Arti 


5 facultatibus, vel dignitate defuncti. J. 12. 


4 11 e I 
* Quid ergo fi ex voluntate teſtatoris impen fam 


eſt, ſciendum eſt nec voluntatem ſequendam, ſi rc: 

iatur 1 ſumptus rationem. Pro modo 
autem facultatum ſumptum fieri, l. 14. 5. 6. 1 /. 
F. lx. & funf un. 


6 V. ; 
Il any other perſon than the Heir lays 5. 7 a 
out 9 with a 9 ry ie, 
to do an act of civility, or charity 0 
wards the deccaſed, having no intention , pw 
to apply for a reimburſement thereof, Expence, 
the Heir will in that caſe be diſcharged lor e 
from it, ee, that this intention be 
ſufficiently ptoved, for it would not be 
juſt to preſume it. But to obviate all 
uncertainties, the who advance 
the Funeral Expences ought to make 
known their intention, whether it be to 
recover the rg es: they lay out, or 
to give them, if the circumſtances might 
* their intention any way 


f Sed interdum is qui ſumytum in funus fecit, 
ſumptum non alp, d pietatis gratia fecit non 
ſumptum fecit. 
Er iti imperator noſter reſcripſit. Igitur zſtiman- 
dum erit arbitro, & perpendendurn, quo animo 
— goers utrum ium quis vel de- 

i, vel hæredis gerit, vel ipſius humanitatis: an 
verò mi ſericordiæ vel pi tribuens, vel affectioni. 
Poteſt tamen diſtingui & tmiſericordiz modus; ut 
in hoc fuerit miſericors vel pius qui funeravit, ut 
eum ſepeliret, ne inſepultus 1 , 
ſuo ſumptu fecerit. Quòd fi judici liqueat, non 
debet eum qui i : quis enim fine 
pietatis intentione alienum cadaver funerat ? opor- 
tebit igitur teſtari quem quo ànimo funerat: ne 

patiatur i Li. . 7: 4, Aon 
0 


Section of the third Title. 


1 
3 1 


2 


SECT. XII. 


O the E ngagements of Co- heirs to 


HEN there are two or more 
Heirs who ſucceed jointly to an 

Inheritance, whether it be by Teſta- 
ment, or as next of Kin; there is form- 
ed between them divers ſorts of Eu- 
gagements, by the bare effect of the 
2 of Co-heirs. For being to =_ 
eſs jointly, or to divide among them 
the Goods of the Succeſſion, they are 
murually engaged to the conſequences of 
the Poſſeſſion which they have in com- 


mon, and to thoſe of the Partition' 

which they may make of the ſaid Goods 

among them. 

| Theſe Engagements of Co-heirs to 

one another, are of two ſorts. One is 

of thoſe which precede the * 
e 


(4 


Of Heirs and Executors in general. Tit. I. Sect. 12. 613 


The other is of thoſe which are formed 
22 Partition it ſelf, or which are 


of it. The nt, 
for example, to divide the Inheritance, 
and that of taking care of the common 


thing, precede the Partition: and the 
Wan againſt Evictions which one 
of the Co-heirs may ſuffer of the Lands 
and Tenements which fall to his ſhare, 

and the 1 of the charges which 


fall upon him, are of the number of 
thoſe En ts which follow after 
the Partition. | | 


We ſhall explain in the fourth Title, 


the Engagements which relate to the 


Partition, for it is a matter of ſuch ex- 
tent, that it requires a ſeparate Title in 
its proper place; and the others ſhall 
be the ſubject matter of this Section. 


The CONTENTS. 


1. The Co-heirs _ to inform one ano- 
ther reciprocally of what they have, 
or know of the Inheritance. 

2. The care which Co-heirs ought to take 
of the Goods belonging to them in 
common. 

3. They ought to divide the profits which 

; they have made. 


4. And even what has been added to it 


2% K, the Expences being de- 

ded. Thank | 

5. They ought to reimburſe one another 
the Intereſt of Money which has 

| been advanced. 1 8 

6. They ought to bring into the Maſs of 
the Inheritance the things which 
ought to be brought in. | 

7, One Heir cannot make any changes 

without the conſent of the others. 

8. Engagement to come to a Partition. 


: 


r. h HE firſt 1 of Co-heirs 
_—_ ought to one another before the Parti- 


reciprocally one another reciprocally of what each 


of what of them either has, or knows of the 


2 Goods and of the Charges of the Inhe- 
o e Tritance. And Tuch of them as happen 
cance, to have in their poſſeſſion any of the 
| Goods of the Inheritance, or have the 
charge of them, ought to take the care 
of them that is required by the follow- 

ing Rules. 5 


Ser che following Article. 


II. 
2. Thecare Whoever of the Co-heirs is charged 
with any of the Goods of the Succeſ- 


ſion, or a part of them, or with ſome 
I 


which Co- 
heirs ottght 


3 tion of the Inheritance, is to inform 


affair, or other thing in particular, e te of 
ought to take che ſame care thereof as 7 Ee 
he does of his own proper aſtaits; and 
he will be reſponſible to his Co-hoirs tor common, 
the conſequences which may be laid to 

his charge for not having taken that 

care. But if tor want of underſtanding 

or experience, the ſaid Heir was not ve- 

ry capable of looking aſter his own af- 

fairs, and that by reaſon of this defect 

he had failed to do that for the Goods 

of the Inheritance which were commit- 

ted to his charge, which any other 

more {kilful md more diligent perſon 

would not have omitred to do, he ſhall not 

be accountable for it®; as one would 


be who ſhould intrude himſelf into the 


management of another man's affairs in 
his abſence, or without his knowledge «5, 
or as a Tutor, a Curator e, or an Attor- 
ney or Agent*; or others whoſe duties 
oblige them to the ſame diligence and 
watchfulneſs in other mens affair, that 
a careful and diligent Maſter takes of 
his own. For whereas theſe forts of 
perſons cither intrude themſelves, or arc 
choſen and appointed for theſe kinds 
of Functions, under the neceſſity of ac- 
GY themſelves well of their ſeveral 
unctions, becauſe they do not concern 
their own proper affairs, but thoſe of 
others, and that therefore they ought to 
diſcharge them with all imaginable ap- 
plication z Co-heirs do not make choice 
of one another, but happen to be bound 
one to the other, either by the will of 
a Teſtator, or by the Law, which calls 
them all jointly to the Inheritance. So 
that cach of them ought to take his 
precautions as to the truſt he puts in 
the others, and to blame himſelf for the 
conſequences that may attend the con- 
duct of his Co- heir in whom he bas 
confided. And moreover, the affairs of 
the Inheritance belonging to them. in 
common, each of them 1s bound only 
to take the ſame care of them as he 
does of his own affairs, in the ſame 
manner as a Co- partners. 


> Non tantùm dolum, ſed & culpam in re hæ- 
reditaria præſtare debet cohæres; quoniam cum co- 
hærede non contrahimus, ſed incidimus in eum. 
Non tamen diligentiam præſtare debet, qualem di- 
ligens paterfamilias: quoniam hic propter ſuam 
partem cauſam habuit gerendi: & ide negotiorum 
| 06s ei actio hon competit. Talem igitur di- 
gentiam præſtare debet, qualem in ſuis rebus. 
J. 25. $. 16. . fam. 4 | 
© See the ſecond Article of the firſt Section, of thoſe 
who manage the Affairs of others without their knor:- - 
ledge. | 
% See the ninth Article of the third Seftion of Tutors. 
See the firſt Article of the ſecond Section of Cura- 
tors. 
t See the fourth Article of the third Sectiam of * 
Ses 
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2 Sor the facmd and third ticles of the fourth 


to 
ment of the whole 


or were abſent, 
le to them for 


Non eſt ambi , cm familiz erciſcunde 


tructuum augeri. L g. C. fam. eaſe, 155 
Non ſolurm in finium regundorum, fed & fami- 


lie erciſcundæ judicio prxteriti quoque temporis 


Fructibus augetur hareditas, chm ab eo poſſide- 
tur à quo peti poteſt. J. 2. C. ds pris. hered, Fruc- 
tus omnes augent hxreditatem, five ante aditam, 
live poſt aditam hareditatem acceſſerint. l. 20.4, z. 
in f. F. dr bared. pee. | | 


Colurredibus drviſionem inter ſe facientibus juri 


abſentis & ignorantis minime derogari ac pro in- 
diviſo portionem cam, que initio ipſius fuit in 
omnibus communibus rebus, eum retinere certiſſi· 
mum eſt. Unde portionem tuam cum reditibus 
arbitrio familia erciſcunde, per potes, ex 
facta inter coharedes div iſione, nullum præjudici- 


um timens. I. 17. C. fam. ert. Sce the ninth and 


tenth Articles of the third Section of Intereſt; Coſts 
and Damages, and Reſtitution of Fruits. 


IV. 


4. 4d e- If he who has enjoyed the Fruits and 


ven what Other Revenues of the Inheritance, had 


by Induſtry, his Co-heirs would have been able to 


che Expen- do, he ſhall be bound nevertheleſs to 
ces being reſtore the value of the profits which. 
deduced: he has made. For there are no Fruits, 
or at leaſt but very few, which are 
reaped without ſome Induſtry; and it is 


{till the Land that has produced them i. 
But out of the profits which he has 
made, he is allowed to deduct the Ex- 
pences he has been at, which would be 
allowed even to an unjuſt Poſſeflor?. 


Cam hareditas petita fit, eos fructus quos 
poſſeſſor percepit, omnimodo reſtituendos, etſi pe- 


titor eos percepturus non fuerat. J. 56. F. de had. 


petit. | , 
Fructus intelliguntur deductis impenſis, quis 
euzrendorum, cogendorum, conſervandorumque 


corum. gratia fiunt. Quòd non ſolùm in bong: fi- 
dei oribus naturalis ratio expoſtulat, verum 


etiam in prædonibus, ſicut Sabino quoque placuit. 


I. 36. $. wir. F. cod. 


Ik an Heir or Executor has laid out. 119 
either noceſſarily or to advun- #15 
on the Affairs of the Inheritance, . 
he thall recover it, together with the ge le 
Intereſt duc from the time that he ad- At 
vanced it . e 1 


Severi & Antonini. L. 18. f. 3. F. 
quid unus ex ſociis neceſſariò de 


o 
o 


A 
; 
4} 
: 
; 
7 
J 
: 


* 2 Bat ob 
ras 87 * 


721 
$i 


honeſly and integrity which Co- hems owe ta one atocher 
demand: this mutual Tuftice among them. 
e WI oa 
In the cafes where the Co-heirs may 6. Thy 
have any Goods which ought to be a 2g 
brought in into the Mals of the Inhe- . 4% 


| 11 obliged every 4 
added to it Oy his Induſtry made more thereof than ritance, they are obliged every one of te in. 


them to bring in reciprocally all therirazce the 
Goods which they have of this kind, in 
order to augment thereby the Maſs r ay; 
the Inheritance, and that they may be bn in. 
comprized in the Partition, according 
to the Rules of this matter explained in 
their proper places. hs 
» See touching thit matter of Tau = Good into 
the Maſs of the Inheritance the fourth Title of the ſecond 
Book. See the thirteenth Article of the fifth Section, and 
the fourth Article of the firſt Section of Partitions, 


Whilſt the Goods of the Inheritance 7. One He: 


does not approve of the change, or 
alienation, may hinder ite; unleſs the 
| ſame 


irs and Executor 


mon good. As if any neceſſary Repairs 
wt ag made, — Nm of fold 
which could not well be from 
periſhing. For in theſe caſes the Judge 
would have no regard to the unreaſona- 
ble oppolition of a Co- heir v. 
Moog dog a drm age 
on eſt — * 1 enim 
4 3 OP 7 0 
ade durntaxat — . a non quiz — ana 


Ten totum diminutio impedita, in aliquo etiam 

utilitates alias impediat. 1. . F de bare. per 
pore perituras ittere de 

diſtrahere. 4. 1. Ao T See wee Oh 

eighth, ninth, and tenth Articles of the ſecond Sec- 

tion of thoſe who happen to have any thing in 

common together, where other Rules on the 


VIII. 


8. Engage. We may reckon _ the Engage- 
c 


ment to 


come to 4 


Partil ion. 


ments which precede the Partition, that 
| which obliges the 
Heirs to come to a Partition, when any 
one of them demands it; for cach of 
them has a n 
himſelf that which may fall to his ſhare 
of the Goods of the Inheritance, altho' 
the others ſhould be willing to keep 
them in common. g 
Arbitrium familie erciſcundæ vel unus petere 
2 Nam provocare apud judicem vel unum 
xredem poſſe palam eſt. Igitur & præſentibus 
cæteris, & invitis poterit vel unus arbitrium po- 
ſcere. J. 34. . fam. erciſe, See the eleventh Arti- 


cle of the ſecond Section of thoſe who happen to 
have any thing in common together. 


1 


$4.C.T. XL 


Of thoſe who are in the place of 


Heirs or Executors, alth# they 
are not really ſo. | 


"Here are, properly ſpeaking, onl 
| two kinds of = _—_— 
whom the Law gives the * 


and thoſe who are called to it by a Teſ- 
tament: and the name of Heir is given 


only to thoſe who ſucceed by one or 


other of theſe two ways. But there are 
other Titles which tranſmit all the 
Goods of a perſon after his death to 
other kinds of Succeſſors, or rather Poſ- 
ſeſſors, who altho' they are not Heir 
have gevertheleſs the ſame Rights, 

are ſübject to the fame charges. This 


cauſam, & otiginem juris habent neceſſariam. I. 13. 


right to have 3 to 
w 


in general. Tit. 1. Sect. 13. 615 


ſhall be the ſubject matter of this 
Section. I 


The CONTENTS. 


1. The Exchequer is in the place of Heir 
to the Goods of @ Condemned Per- 


on. 

2. And to the Eftates of Aliens, or To- 
Vereners. 

And of Baſtards. FORE 

And of thoſe who have no Relations. 

All theſe ſorts of Goods go to the King 
with their burdens. | 

The univerſal Donee is in place of 
Ileir. 

The Purchaſer of the Inberitance is in - 
the place of Heir. 

The Curator to a vacant Succeſſion re- 
preſents the Heir. 


I 


| LL the Goods of perſons con- 333 
Aae to Death, or to other ce «+ 


a> VT. 


9 


2unithments which imply Forfeiture of % Nee 
Goods, accrue to the King, and he is / #*" '* 


in place of univerſal Succeſſor z but the 


quality of Heir docs not fuit with him. A , 
or whereas the Eſtate does not pals to N. 


the Heir but by the death of the perſon 
to whom he ſucceeds ; Forfeiture is a 


Title which deprives the condemned 
perſon of his Eſtate before his death, 


and appropriates it to the King, as 
exerciſing the Sovereign Authority of 
Juſtice, and the Righrs which apper- 
tain to it. And the Lords of Mannors 
who have the Right of Forfeiture with- 
in their own Lands, have it only as an 


Acceſſory to the Right of Juſtice; and 
they are not lookt upon as Heirs, but 


become Maſters of the forteited Goods. 


* Damnatione bona publicantur, cùm vita adimi- 
tur, aut civitas. J. 1. F. de bon. dam. See the Pre- 
face to this Second Part, N'. XIV. 
| Forfeiture had not the ſame effeft by the Roman Law 
that it has by our Uſage in France. For accrding to 


our [ſage the Children of thoſe perſons whoſe Goods ara 


thed' do not ſucceed to them, nor have ſhade” 
9 _ by the Roman Law 22 41 
lowed a ſhare of them, Which was founded on Motive: 
of Equity and of Humanity, that the Children might 
not be puniſhed for the crime of their Fathers, in which 
they had no hand, and 2 not be deprived 
of a Succeſſion which Nature deflined for them, nor be 
reduced. to a neceſſity which might bave fatal conſequen- 
cer. I duch is particularly pomted at by theſe words of 
a Law, Cuùm ratio naturalis, quaſi lex quzdam taci- 
ta liberis parentium hæreditatem addiceret, velut ad 
debitam ſucceſſionem eos vocando, propter quod 
& in jure civili ſuorum nomen eis indictum eſt ; 
ac ne judicio quidem parentis, niſi meritis de cau- 
ſis ſummoveri ab ea ſucceſſione poſſunt: æquiſſi- 
mum exiſtimatum eſt eo quoque caſu quo propter 
m parentis aufert bona damnatio, rationem 
ri liberorum, ne alieno admiſſo, graviorem pce- 
nam luerent, quos nulla contingeret culpa: interdum 
| — 
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9 * aa 
tem venturi erant, jure ſucceſſionis ex ca 
conceſſes haberent. J. 7. F. de bon. dam. It i 
to draw 4 here between rhe Roman 
Cher of hs Af of es ik, 90 fel wml hrs 
mo 's , 
28 Cuflems in France where Confiſta- 
tm do not take place. | 
| „ 
The Goods of Forei who die 
without being naturalized, and who 
tr bikind Son 26-lrwdt Hobo born 
rable of . * 
uc to t to 
e King rate of the Right which 
he has of ſucceeding to the 
Aliers d. And he takes the ſaid Goods, 
not as Heir, but as Maſter or Owner of 
Goods to which no perſon can have any 
right. 


ne. 


— of the fourth Section of this Tel, 
and the remark that © there made an it, 


| III. 
1. #4 f Baſtards who die without Children 
Aae. lawfully begotten, and without making 
a Will, having no Heirs, their Eſtates 
for this reaſon belong to the King, and 
he ſucceeds to them, not as Heir, but 


us poſſeſſing as Maſter an Eſtate which 
canngk poſt to any Succeſſor, _ 

* See the eighth Avticle of the Seftion of this 
Ba, rae nap ok Sgt prog pt 


N. i faid s this u of the King's Nees 
winds & tbr wind then Babe 9% 
Manners within the bounds of ther reſpedtrve Lands. 


4. , Thoſe who die without Deſcendants 
e who or Aſcendants, and without any Rela- 
have tions either by Father or Mother, and 
Relati0%. ho have not diſpoſed of their Eſtates 
| Will; th — without Heirs, 
their Eſtates belong to the King by ver- 

eue of the Right which he has to ſuc- 


cced to all perſons who die without 
Heirs or Executor 4. 


1 © 'Seire debet gravitas tua, inteſtatorum res, qui 
ſine legitimo hærede deceſſerint, tiſci noſtri rationi- 
bus vindicandas. I. 1. C. de bon. vac. & de inc. 
Vacantia mortuorum bona tunc ad fiſcum jube- 
mus transferri, fi nullum ex qualibet ſanguinis li- 
nea, vel juris titulo legirimum reliquerit inteftatus 


hæredem. J. 4. cod. 
concerning the King Right 


. Ado 
Ao, 
Fareegn- 


TEL 


? 


What is ſaid in this Article 
to the Swccr ſions of thoſe who die without Heirs or Exe- 
cntors, is likewiſe to be underflood of Lords of Mamors 
within the bounds of their Lands. 

It is neceſſary to remark on this Article what has been 
ſaid concerning the Succeſſion of the Husband to the Wife, 
a of the Wife to the Huzband, in default of Relations, 
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ſtates of 
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We may reckon among the number 6. The uni- 
of thoſe who are in the place of Heirs, 9 Pe. 
altho' they have not that ty, net u m 


uni- 
verſal Donces, that is, thoſe to . 7 


any perſon makes over by Deed of Gift 
in his life-time all the Goods which he 
poſſeſſes at preſent, or ſhall afterwards 
acquire. For theſe Donees having all 
the Goods, they are bound for. all the 
Charges by the effe& of their Title. 
Bur the name of Heir is not a plicable 
to them, becauſe the Goods which the 
Donor poſſeſſed at the time of the Do- 
nation, did from that moment belong 
to them irrevocably, and the Donor 
could not alienate them. And altho' 
he might diſpoſe of his other Goods 
which he acquired afterwards, by Alie- 


nations which he was at liberty to make 


in his life-time, yer he could not leave 
them by Will ro other perſons. Thus, it 
is as Donees that they ſucceed to the 
Goods, and not as Heirs f. [ 


f Seo 


Of Heirs and Executors in general. Tit.1. Sect. 13. 617 


| T'See the eighth Article of the ff Se as, 
22 F the firft Seffion of Donation: 


s Law has raiſed a donbr, 
whether by the Roman Law ove can make a Donation 


of Marriage. 
Pattum quod dotali inſtrumento comprehenſum 
eſt, ut ti pater vita fungeretur, ex *qua portione 
ea quæ nubebat cum fratre, hares fn 4 alle, 
neque ullam obligat ionem contrahere, neque liber- 
tatem teſtamenti faciendi mulieris patri potuit au- 
ferre. |. 15. C. de pactis. But according to the Uſa 
m France, one may name an wrveſal Her by an I=fli- 
tut in a Contratt which cannot be revoked, as bas 
| been already mentioned tn the Preface, Ne. X. And one 
may groe all bu Goods which be enjoy: at 
ſent, or ſhall acquire for the „% a Donation that 
is to have it: effect m bi bi er 
1ded the Donor te biunſef an 1 
| D For Lo, n 
0 Equity and Humanity, that be ſhould be firige of all. 
Thus the univerſal Donee may, after rhe death of the 
Dower, take poſſeſſion of all the Goods in the ſame man- 
ner as the Herr, But becauſe he who bas made a De- 
| nation of all bu Goods preſent and to come, may alienate 
the Goods which be has acquired ſince the Donation, and 
contrat# new debts; it is but juſt, that after the death 
the Donor, the Denee be at liberty to content 
| himſelf with the Gord: whith the Dotor had at the time 
of the Donation, and to bear the Charges thereof which 
. 
quired by the Donor Donamm, and by that 
2 ede 
tratied afterwards. For which reaſon u u, that m this 
caſe an univerſal Donation of all ones Geods preſent and 


to come, is diſtinguiſhed into two Donations : one, of all. 


rhe Goods which the Donor poſſeſſes at the time of the 
Donation ; and the ocher, of theje Goods which the Donor 

acquire afterwards, Which diſlindtion is commonly 
faded an 2 that m Stipulatian which contain ſeve- 
ral Sums, or ſeveral Things, there are as many Stipula- 
tions as there are um, or Thoigs; * for it & certain, 
that he who has flipulated from a Debtor things 
ral kinds, may demand only ſuch of them as be pleaſes. 

Bur this Maxim does not prove, that all forts of Cove- 
nauts may be divided; and i this droiſion be 


more particular reaſons. 
the Doner is in preſent poſſeſſive of ought to ſwbjiſt, faſt, 
tract, and that the Donation of Goods to. _ 
lies a condition that the Donor ſhall 1 acquire 
Goods; which he cannot be ſaid to do, if he acquires 
no more . = fp BEIT. 1, 
| froperly ſpeaking, that is ouly ro be called Goods 
remains after the debts are paid. And in the 
place, it would not be juſt that the Donor ſhould have 
it m his power to mul the Donation by contracting Debts, 
Which has leem a mative for ratifymg the Donation of 
the Goods which were in the poſſeſſum of the Donor when 
he gave them away; in which there is no injury done to 
the Creditors, who have contracted only after the Dona- 
tion, which they ought to have known of. But if the 
Donee has taken poſſeſſion of the Goods after the death of 
the Donor without mam an iroenrory of them, he can- 
VoL. I. | 


not afterward: drvide the Donation : aud bi; eaſt n the 
ſome as f be were Herr peirely and fim. See ac to 
the divizen of an Act. the Remark on the ninc- 
teenth Article of the fifth Scction of Teſta went. 

* Scire debemus in ſtipulationibus, tot effe ſtpu- 
lationes quot ſi mmæ ſunt, to! que eſſe flipulationcs 
quot ſpecies ſunt. J. 29. f. de ad. . 

* See the /eventh eee of the ſreond teten Cote 
nant, and the renth and eleventh Articles of 117 proj 
Seco of RU Non debet ex parte oh gt 
nem comprotare, ex pute tanquam de inique qu 
1 .6& 19 mw f. F. 17 #pcr bb. ut in forum ano 
ſcere, aut a toto recoderc. J. 16. mw fn. f. de n 
C N. tutor, | 


: VII. 


We may likewiſe conſider him as: 7% fer. 
Heir, to whom an Inheritance has been +/+" # '/* 
fold, altho' he is not in effect Heir, not "nn" 
having ſucceeded to the decealed, ande * 


having the Goods only by the Tule ot 
Sale. But as he has the Rights belong- 
ing to the Heir, and being in Poſſeſſion of 
all the Goods, is bound for all the char- 
es, he is therefore in the place of 
8. 
© Sicuti jucrum omne ad emptorem bheæreditatis 
reſpicit, ita damnum debet ad eundem te- 
picere. I 2. . 9. f. dt led. wel aft, vn. Ser 
the cighth Article of the and Section of the hd 
ie. | : | 


VIII. 


When a Succeſſion is abandoned, and g. 71. G. 
the Creditors get a Curator to be named, re- to 4 
or that a Curator is named to Succet- +4277 5c- 
ſions to Which there is no apparent 


Ma - t; the 
Heir, in order to take care of the et- mr 


fects; the ſaid Curators proſecute the 
Hereditary Actions, and acquit the Char- 
ges: and thole who have any claim or 
demand on the Eſtate, bring their Ac- 
tions againſt them. 'Thus, they repre- 
{ent in this ſenſe the perſons either of 
the Heirs, if there be any, or of tholc 
to whom the Goods may belong l. 


> Eiſque curatoribus aftiones, & in eos utiles 
com t. I. 2. f. 1. F. de cur. bon. dando. See 
the fifteenth Article of the firſt Section of Curators. 

Vacant Sweeeffions, to which there is no apparent Herr, 
are fut under the Adminiſtration of a Curator, rail an 
Heir ſhall appear, or that the Goods are acquired either 
to the King, or to the Lord of the Manor. Anil Cura- 


| tors are likewiſe named to Eftate: that are abandaned to 
the Creditors, till the Goods be ſold far paymene of the 


Devrs, 


RR = << TITLE 


ee vv Pes 


TITLE u. 
Of HEIRS, or EXE CU. 


TORS, with the benefit of 


an INVENTARY. 


E bave ſeen in the fourth Article 
of the fifth Section of the firſt 
RS Title, that the Heir or Execu- 
tor, who doubts hy Bochum 
be advantageous, ma e 1 time to 
deliberate whether be ſhall accept or re- 


fuſe it; and in the fifth Article of the 


ſame Section, that in caſe of any ſuch 


ecd 
doubt the Heir or Executor may with- 


out deliberatin pt the Succeſſion 


with the benefit of an Inventary. Which 


has this effect, that if the Charges 
pear afterwards to exceed the 9 
the Goods, he will be accountable only 
for fo much as the Goods amount to; 
whereas if he did not make uſe of the 
aid benefit, he would be ſimply and 
purely Heir or Executor, and liable to 
all the Charges of the Inheritance, al- 
tho' the Effects ſhould not be ſufficient 
to acquit them, | 
Of theſe two ways which the Law 
has eſtabliſhed for the Security of Heirs 
or Executors, the firſt that was in uſe at 
Rome was the Right of Deliberating. 
This Right was invented, as it is ſaid in 
a Law, Tk for the intereſt of the dy- 
ing perſons, that they might have Hers 
to ſucceed them, being thereto allured 
by the liberty which they had to inform 
themſelves of the ſtate of the Goods and 
Affairs of the Succeſſion before th 


E 
ſhould engage in it; and likewiſe for 


the advantage of the Heirs themſelves, 
that they might not be obliged to en- 


fab themſelves too haſtily in that qua- 


ty*. | 
0 re 
na deliberandum tempus impetrare debet. 


uia fi perperam confeſſus fuerit, incommodo afh- 
_ Et quia hoc defunctorum intereſt, ut habe- 
ant ſucceſſores; intereſt & viventium, ne præcipi- 
tentur, quamdiu juſtè deliberant. J. 5. & I. 6. . de 
interrog. in fur. fac. 85 


The method of uſing this Right of 
Deliberating, was after this manner: 
The Heir who was called to a Succeſ- 


ſion, either by a Teſtament, or as hav- 


ing right to ſucceed to one dying Inteſ- 
tate, applied to the Magiſtrate for a 


time to de 
him at leaſt of a hundred days b. 
ing that time, the Papers belonging 
to the deceaſed were communi to 
the Heir, and he examined all the debts 
r 
/ the Creditors, in order to rake 
his meaſures for accepting or refuſing 
the Succeſſion*. And even thoſe who 
named their Heirs magh t, by the antient 
Law, regulate by their Teſtaments a 


certain time which they gave them to 


deliberate, aftcr the expiration of which 


the Heir who did not accept the Suc- 
ceſſion within that time, was excluded 
+ eb but this was afterwards abo- 


* 


» Ait „ fi ad dcliberandum L 
dabo. I. 1 C1. F. de jew. dab | 2 
8 ns Ne non ſunt dandi. J. 2 


* Ariſto exiſtimat, practorem adirum, facultatem 
facere debere haredi, rationes defuncti ab eo petcre; 
Prone Je 5 ſunt, deliberanti de 

tate, . 28. F. de acq. vel omits. hared. 

Ariſto ſcribit, non folim creditoribus, ſed & hæ- 
redi inſtituto prætorem ſubvenire debere : hiſq; co- 
piam inſtrumentorum inſpiciendorum facere, ut per- 
inde inſtruere ſe poſſint, expediet, necne 
hareditatem. [. .“ jur. delib. 

* Titius . : Cernitoq; in diebus centum 
proximis quibus ſcies, poteriſq; Niſi ita creveris, 
exhares eſto. V. Ulp. Tit, 22. f. 27. & ſeq. 


. 17. C. de jur. delib, 3 
This faculty of deliberating was of no 


other uſe, but to give the Heir time to 
examine whether it would be for his 


advantage to accept the Succeſſion, or 


whether it would be better for him to 
renounce it: and ſeeing he was obliged 
after — ns to reſolve either to ac- 
cept the Inheritance purely and ſimpl 
and to engage himſelf for all the « 2h 
ges, or to renounce it, without bei 


at liberty to chuſe any middle way, 


there followed from thence ſeveral in- 
conveniences both to the Heirs, and alſo 


to the Legataries and Creditors. For 
the Heirs might eaſily be deceived by 


the appearance of the Goods, the char- 
ges whereof might be difficult, or even 
impoſſible to be known, they being of- 


ten ſecret and hidden; and they being 


once engaged in burdenſom Succeſſions, 


they could not be afterwards at liberty 
to renounce them. And they might like- 
wiſe be deceived in another manner, by 
renouncing Succeſſions which might 
happen to be of greater value, and at- 
tended with fewer charges than did ap- 


pear, which was to the prejudice of the 
Creditors and Foun, | 


Theſe inconveniences laſted for ſeve- 


ral Ages, and until the time of Juſtini- 
an, without any other remedy beſides 
4 that 


deliberate, and a delay was 


q 
7 1 
4 : 
y 
*I 
= 
2 ; 
L 
H 
7 
3H 
2 
* 
* 
1 
g 
4 
* 
3 
0 
* 
i 
8 
be 
E 1 
* 
N 
8 
= 
4X 
5 
1 
3 
4 8 
2 
MY 
A 
SEN. 
3 
9 
8 
. 
4G 
=H 
bo. 
Ry” 
4 
* 
54a 
8 
A, 
7 
2M 
B-, 
XX 
2 
0 
8 
| 
15 
© 55 H 
72 
37 * 
63 
— 
— 5 
== 
I» 
4x 
:J 
5 
q N 1 
1 
i 
I 
48 
AH 
* 
* 
* 5 
25 
85 
4 
© 
0 
A 
_ 
LY 
*. 
1 
yt. 
56 
59 
WT 
»# 
— 
2 
2 
2 
"i 
— 
PR 
5 
. 
* 
4 
4 
2 
Coo. 
> 
2H 
2 
e 
G. 
* 
7 
7 
4 
- 4; 
1 
* * 8 
+ 
12 
7 1 
=. 
A 
5A 
2 
— 
Ws 
1 
5 
© a 
Cs 
22 
4 A] 
20 
no 
7 
48 
44.5 
2 
He 
7 
„ 
* 4 
1 
5 
5 
= 
< 
. 
T: 
hy! 
1 
277 
X 
7 
** 
. 
3 
's 


_— k tet a es Y 
4 1 1 2 n 
4 EO IO PEI IE EY 2322 Res ned 
4 SHS HE n * 2 N 
* 88 tees 8 3 n 5 
4 9 e 28 GEN Sans W 
” > * 4 7 FS 8 — 1 . PEER” War Lam Pos - 
e Dee ne 3 
is re I > ” 
ü 1 WWW 1 
" k KEIL S CNS 2 REES ICON EY 
" . 4 "ELLIS * * FT, Chad bs Tr 
—— J ETC dF Ed ISS 
1 8 WWW 5 
—— . FF V CE nad EIN 
, nn Ce DR GT NS” 5 3 
r N e VESTS r — 3 
!!... — 8 
8 


chat of an Exception which the 


Of Heirs and Executors, &c. Tit. 2. Sect. 1. 


Empe- 
ror kak wag made in * _ Sol- 
diers who happened to be en in 
burdenſom ; to whom the 
ſaid Emperor granted this Privilege, that 
their own Goods ſhould not be ſubject 
to the ch of the Succeſſion i, which 
was ace ro be pur in practice with- 
out an Inventary, by which it might 
appear wherein the of the Suc- 
ceſſion did conſiſt. And at laſt Juſfinian 
eſtabliſhed in favour of all Heirs, whe- 
ther they ſucceeded by Teſtament, or to 
Inteſtatcs, of whatſoever quality or con- 
dition without any diſtinct ion, a liberty 
to accept with the benefit of an Inven- 


tary the Succeſſion that falls to them, 


that is to ſay, on condition that they 
ſhall not be liable to the Charges farther 
than the value of the Goods, of which 


an 1 ht to be made a 
blick O a Which has an t | 


„that the Creditors, Legataries, and 
other perſons concerned, may have know- 
ledge of all the Goods of | 
tance which are appropriated to them, 


and that the Heir does not his 


own Eſtate, but obliges himſelf only to 


account for what is contained in the 


faid Inventary : And by this means 


full and intire Juſtice is „ both to 
the Heirs, to the Legatces, and to the 


f I. wit, in princip. C. de fur. delib. 
5 See the ſicond Seffion — 


Ane Grit. uſe of the d of an 
Inventary is to give the Heir or Exccu- 


tor the liberty of deliberating, whether 


he ſhall accept the Succeſſion or not, 
and of doing it with the lafety, 


becauſe of the knowledge of the Goods 
_ and Charges of the Inheritance, which 


he may have from the Inventary ; ſo this 
benefit of an In has not aboliſh- 
cd the uſe of Deliberating; and Juſftini- 
an has reſerved it in the ſame Law b 
which he has eſtabliſhed this other be- 
nefit. Which has this effect, that thoſe 
who doubt whether it be not more ad- 
vantagious for them not to accept the 
Inheritance at all, even with the bene- 
fit of an Inv , rather than to en- 
age themſelves therein, may determine 


emſelves and take their final reſolution 


after having deliberated thereon; and 
that they may likewiſe without delibe- 
— accept the Succeſſion with this 
benefit, which ſecures their own Eſtates, 
ſince they do not themſelves for 
more than the value of the Goods. 


"Thus, we may diſtinguiſh in this matter 
_ the right to deliberate, and that of uſing 
* 


. . 


the Inheri- 


the benefit of an — which ſhall 


be explained in the two firſt Sections of 
this Title; and in the third we ſhall ex- 
plain the effects of the ſaid Benefi 

7 and 


SECT. 1 
Of the Right to Deliberate. 


The CONTENTS. 


1. The Heir may delleratr. | 
2. He informs bim/elf by the Iwoentary. 
3. Curators named to the Succeſſion while 
| 7 Heir is deliberating. * 
4. Sale 0 _ s which are periſbable. 
7. Acquitting the charges that are pre /- 
Ing. | | 


6. Alimony to the Children, ; during the 
time that they deliberate. 


7. Many Heirs ſucceſſively have each of 


len a Right to deliberate. 
8. The Heir who dies while be is delibe- 
rating, tranſmits bis Right to his 
Succeſſors. ä 


I 


ing ignorant of the Charges of my 


the Inheritance is afraid to engage him- 


619 


ſelf therein, may take the time allowed 


by Law for deliberating, before he de- 
clares whether he will accept the Suc- 
ceſſion, or not *. | | 


* Illud fciendum eſt ſemel, nonnun- 
quam ſæpius diem ad del dum datum eſſe: dum 
prætori ſuadetur — 9 4 you imum aditus præ- 
ſtituerat, non ſuffeciſſe. J. 3. F. de jure du. Ne 


quis nos putaverit antiquitatis ones efſe con- 


temptores, indulgemus ( 
deliberationem, vel a nobis, vel 4 noſtris judicibus. 


Non tamen amplius ab imperiali quidem culmine 


uno anno à noſtris verò judicibus, noyem menſibus. 
I. ult. F. 13. in f. C. cod. 


the Ordinance of 1667, in the Title of Delays fo - 


deliberating, the Heir has three Months from the im- 
that the Succeſſion is open, to make the Inventar, and 
forty days thereafter to deliberate. 
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Ys. to be 


* 


on, 
to off f 
from the 
cording 
forego 
for that purpo 


ing the time that the Heir is 


ſary to name a 


in order to proſecute its Rig 


um, m, numerata : 
bebunt impendia : fi minus à debitoribus hareditaris 
exigenda a pecunia, Quod $i nulli ſunt debitores, 
6. F. de jar. delib | 


ttet: 
fine piaculo non poſſunt præteriri: veſcendi — 
æque deminui permittet. Sed & ubi urget ex aliis 
pn ee eee Ut adifi> 
cia farciantur, ne agri inculti ſint, fi qua pecunia ſub 
pœna debetur, ut reſtituatur; ne pi diſtrahan-. 
tur. Ex aliis quoque juſtis cauſis prætor aditus de- 
minutionem permittet. Neque enim fine permiſſu 
ejus debet deminutio fieri. J. 7. in f. cad. d. l. 7. 
in princip. I. 5. F. 1. in f. cod, | 


oP i EE | 
If the Heirs are Infants who deliberate. 


17 


4. Sale ef If in the ſame caſe when the Heir 


chings delays to accept the Succeſſion, or to concerning the Inheritance of their Fa- - ere 5 
= are renounce it, there be Goods belonging ther, Mother, or other — 1 
feriſhable. to the Inheritance, which by being kepr have no other means of Subſi 


. ence hat they 
during the time that they have for de- Aeliberate. 


liberating, they may in the mean while 
obtain from the Judge a moderate Pro- 
viſion out of the of the Succeſ- 
ſion for their Maintenance f. For there 
is leſs inconvenience in taking a Provi- 


are in hazard of periſhing, or bei 
damaged, or diminiſhing A. their 8 
luc, ſuch as Fruit, Grain, Liquors, or 
things, which it would be more advan- 
tageous to ſell than to keep, ſuch as 
Horſes or other Beaſts that are not ne- 


ceſſary, and which would occaſion an 


Expence z the Heir, or Curator of the 


Sueceſſion might ſell and diſpoſe of thoſe 


kinds of things, in order to preſerve the 


| Money that is got for them in the In- 


the 


ſion of this nature out of the Eſtate, al- 
tho* the Children ſhould renounce the 
Succeſſion, than there would be in depri- 
e of it during the delay which 

aw allows them. And if it ſhould 


— happen 


O Heirs and Executors, &c. Tit. 2. Sect. 2. 621 


to be in the caſe of a Succeſſion 
a Father, on which the Children 
ſhould have ſome demand in right of 
their Mother, who is already deceaſed, 
this Provifion being deducted out of 
their demands ſtill admit of leſs 
difficulty 


We m obſerve upon this Article, that the Proviji- 
ent mentioned therein hare IRCORUERINCES Accor d- 
ing to the preſent Uſage in France, than they bad in the 
> the time rarmg was 
much longer. Sec the Remark upon the firſt Article. 


VII. 


7. Moy If —_ were called to the 
_ Heirs 11 ſame Succeſſion, one in default of the 
you of other, as if a Teſtator having inſtituted 
them a an Heir, and foreſeen the caſe, either 
righ zo de- that the ſaid Heir ſhould die before him, 
weeraze. or that he would not accept the Suc- 
ceſſion, had ſubſtituted another in his 
place: or that the Teſtamentary Heir, 
or the Heir to an Inteſtate, renouncing 


the Succeſſion, the next in degree of 
Kindred ſhould be willing to accept it; 


in all theſe caſes the Heir, who is call- 


ed to the Succeſſion in default of ano- 


ther, would have the ſame right to de- 
liberate, as he had in whoſe place he 
ſucceeds s. For the dime granted for de- 
liberating cannot begin to run with re- 


ſpect to each Heir, but aſter that he is 


_ called to the Succeſſion. 


tate, quam primùm inveniat ſucceſſorem, qui poſ- 
fit defini —— reſpondere. 1. 10. 1 
delib. See the Title of vulgar Subſtitutions. 

We muſt not confound the condition of him who ſuc - 
ceeds to an Heir, purely and ſamply as his Heir, with 


the ſame Inheritance m the 
in whoſe place they ſuc- 


on was under who had accepted it, and to whom 
be ſucceeds, ; | 


VII. 

If che Heir who was deliberating hap- 8. 11. 
pens to die before he has declared his wi 4: | 
mind, he tranſmits his Right to bis 
Heir, or Exccutor, who may deliberate;,, ,,.,.. 
likewiſe whether he ſhall accept, or re- mu, , 
fuſe the Succeſſion that was fallen tori to 44 
the deccaſed b. Sweceſſors, 

> Sancimus ſi quis vel ex teſtamento, vel ab in- 
teſtato vyocatus put meruerit: vel tt hoc 
quidem non fecerit, non tamen ſucceſſioni renuntia- 
verit, ut ex hac cauſa deliberare videatur: fed nec 


liquid geſſerit, quod aditionem, vel harede 


, arbitrium in ſacceſſi- 
onem ſuam tranſmittat. I. 19. C. de jw. delb. See 


ing this Right of iſhon the tenth 


SECT. IL 


How one becomes Heir or Exccutor 
with the benefit of an Invent ary. 


The CONTENTS. 


1. One may become Heir, with the bene- 

fit of an Inventary, without deli- 
| berating. 

2. The [nventary ought to be made accord» 
ing to form. | | h 

3. It ought to take in all the Goods. 

4. The omiſſions may be ſupplied. 

ſ. Puniſhment of diverting the Effects. 


I. 


Very Heir, or Executor, who doubts , oe may 
whether jg wy be advanta- become 5 

geous, or not, who is afraid to en- fr = 
gage himſelf in it, may before hand de- . 
mand that an Inventary be made of the ;,,,..,, 
Effects, and of the Deeds and Writings ien d. 
belonging to the Inheritance; and with-L g. 
out taking time to deliberate, he may de- 
clare that he accepts the Succeſſion with 
the benefit of an Inventary. And by 
this mcans he will be liable for the Debts 
and Charges of the Inheritance, only 
in ſo far as the Goods belonging to the 
Deceaſed ſhall be ſufficient to acquit 
them, and his own Eſtate will not be 
chargeable therewith *. bs | 


* Sin autem dubius eſt, utrumne admittenda fit, 
necne defuncti hæreditas, non putet fibi eſſe ne- 
ceſſariam deliberationem : ſed adeat hzreditatem, 
vel ſeſe immiſceat: omni tamen modo inventarium 
ab ipſo conficiatur. (. wlt. F. 2. C. de jur. deliber. 
Ut in tantum hæreditariis creditoribus teneantur, 
in quantum res ſubſtantiæ ad eos devolutæ valcant. 
d. I. $.4. Et nihil ex ſua ſubſtantia penitus hære - 
des amittant, ne dum lucrum facere ſperant, in 
damnum incidant. 4. $. 4. 


II. The 


e 
— 
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knowledge thereof. 
Executor ought like wiſe to declare hat 
he knows of them, and to ſwear that 


they wil be admitted to prove the o- 
7 and frauds which they ſhall al- 


* 


© Licentia danda creditoribus, ſeu legatariis, vel 


fdeicommiſſariis, fi 2 putaverint eſſt ſub- 
ſtantiam « defuncto iam quim hares in in- 
ventario ſcripſit, quibus voluerint legitimis modis 
. eſt approbare. J. wt. F. 10. C. de 
fur. deld. U 


crum, neque damnum aliquod heres ex hujuſmodi 
ſentiat hæreditate. 4. 906. f 
e 
5. 'pmiſe- If the Heir or Executor had ſecretly 
ment of di-conveyed away any of the effects belong- 
verting the ing to the Succeſhon, or failed to diſco- 
Hed: ver what he knew thereof 3 this unfair 
dealing would be puniſhed in ſuch a man- 


ner as the quality of the fact might de- 
ſerve according to the circumſtances e. 


R 


H 


t undique veritate exquiſita, neque lu- ſtantia penitus h#redes amittant, ne dum lucrum 
facere aut in 


The CONTENTS. 


1. The Heir with the benefit of an In- 


ventary is bound only for the value 
of the Ct. 


y 2. The Legacies are reduced according t 
And the Heir or 


the Goods. 
The Heir who is a Creditor preſerves 
bis debt. yy 
And recovers bis Expences. 
He ought to ſell the Moveables, 
Fe is only bound to render an account. 
He is not obliged in paying the Credi · 
tors, to obſerve their order. 
. He may pay off the Legataries, if the 
', Creditors do not appear. 
. The Lands which are given in payment, 
remain ſubjeft to the Mortgages. 
E who having got an Inventary 1. The Heir 
made 2 form, declares w the be- 


elf Heir with the benefit of an I- 1 7 = 
ventary, will not be liable for the ! 7, 


Charges of the Succeſſion but in ſo. farfe the . 


as the value of the Goods belong 


ng toll of the 


the deceaſed amounts to, and his own . 


Eſtate will not be any ways chargeable 
therewith , as has been ſaid in the firſt 
Article of the ſecond Section. 

In tantum hreditariis creditoribus, tencantur, 
in quantum res ſubſtantiæ ad eos devolutz valcant. 
l. ule. F. 4. C. de jar. dal. Et nihil ex ſua ſub- 


damnum incidant. 4. 5. 4. : 
II. 1 


If the Heir or Executor who has the 2. The Le- 
benefit of an Inventary, was burdened ga: re 
with Legacies excceding the ſum which -, 
one 18 allowed: to Apa 
he might get them to be reduced in 
proportion to the Goods which remain 
clear, after the Debts and other Charges 
are deducted e. | | 


> Sep 


of by Win, 0e. | 


l * 
N * e n 
Is. "de n A 5 e 

ye SL" Es * 


_ cidiar adverſus 


* the Gen, his 


Of Heirs and um IC} 


Book. 
habeant, & legis fal- 
1 


84.0.4 Bona intelliguntur cujuſque 
alieno J. 39. 6 1. . 
dll ſuperſunt. J. 39. $. 1. f 


* &ov the third Title of the 
* Hareditatem fine 


III. 


If this Heir, who has the benefit of 
I , was himſelf a Creditor to 
ity of Creditor 
ſhall not be confounded with the quali- 


ty of Heir, which makes him Debtor 


to himſelf | 3 but he ſhall preſerve his 
right whole and intire, in the ſame man- 
ner as the other Creditors, and that with 
the N sand Privileges which he 
had for rity of his 

© $i yerd & ipſe aliquas contra defunctum ha- 


beat actiones non hat confundantur, fed ſimilem 
cum aliis . Hay habeat forrunam : remporum 


tamen inter creditores fervanda. I. alr. 
* delib. 
IV. 


xpences which the Heir 


covers bis who has the benefit of an Inventary has 


Le. 


5. meg The Heir who has the benefit of an 
ro 82 the Inventary, not being bound to diſch 


6. He is only 


bound to 


of the deceaſed, for making 


which are neceſſary 


been at, whether it be for the Funeral 
the Inven- 


or for Repairs, and all other ne- 
— . ch hal be allowed him 


out of the Goods of the Inheritance 


which he ſhall have received :. 


* In computatione autem patrimonii damus ei 
licentiam excipere, & retinere quidquid in * 
expendit, vel in teſtamenti infinuationem, vel in 
inventarii confectionem, vel in alias neceſſarias cau- 
fas hareditatis approbaverit ſeſe perſolviſle. J. wit. 
S. 9. C. de jur. delib. 


| V..- 


Moveables. the Debts but with the Goods of t 
Inheritance, he ought to ſell the Move- 


ables, as the means for paying off 
the Debts . PETE 


f See the Text LS he ek i 


firſt Sectian. 
„ 


after the Publications 

bringing in many Buyers, and 
ee the Ne uſual in 
Sales, And it is Ch bete fa 


VI. 


| When the Heir ſhall pretend that the 
Goods of the Succeſhon are cxhauſted 


render an in paying the Debts, Legacics and other 


Accompt. 


Charges, he ſhall be under no farther 
on to thoſe who have any Claim 
on the Goods of the Succeſſion, than 


to give an Accompt of them, in which 


he is to charge himſelf with the Goods 
according to the Inventary, and to put 


down in his diſcharge, all the Debts 


Tit. 2. Sect. 3 


and other e er has ac - 
quit ted 8. 


t In tantum kareditariis creditoribus tencantur, 
= res — ad eos devolutæ valoant. 


Os paying oke 2 e 
Charges. 
VII. 


82 the Goods of the Succeſſion + + « 


be not Ar to acquit all the Charges, 


. 22 ” Executor, who has the? ? 
t of an Inventary, may pay off 
the Creditors who come firſt to dernand 2— 


their debts, if there be no Attachment 
of the Goods, or other hindrance on 
the part of the other Creditors. For 
he is not bound to know who are the 


Creditors, nor in what Order they are 
ranked. And thoſe who come after all 


the Goods of the Succeſhon are diſpo- 


ſed of to other Creditors, ought to blame 
themſelves for their delay *. 


Tie fitisfaciat qui primi veniant creditores. 
dil reliquum eſt poſteriores venientes repe!- 
4. C. 4 yur. h. 

[I the boy, * an Extcutor or A. ,- 
- & at i, n the payment of the 
1 the deceaſed, : 


2 


tler Debt: before others, The Order which the Law 
s eflabliſhed among Creditors © after this manner, 
Debt; due to the Crown are to have the firſt place 
Next to the Debts of the Crown, are 
* Gary Pay $iatey agamſt the Tiflator in 
4, to have prearity or precedency n 
72 12 nature, or more dignity, 
Ad next wity Debts by Fudgment, 
, or by Statute Staple, or Sta- 
t be — the Executor or Ad- 
Which 5 Statutes and Recognizanices, althe' 
s upon record, yer they are accowited 10 
nature and leſs dignity than Fudgments, 
are begotten bus by woluntary * conſent of 


x 


in et 

work of br Rae the Will of the De- 
preſumed, and this in a Court of Fu 

D uag ments are mired i 


n. Egg e Dedes 

r Writing, The Executor or Ami- 

— this Order eſtlabliſhe by Law among 

omg wager 5p the 

what Creditors he pleaſes i. Swmburn of 

t 6. F. 16, HWentworth's Office of an Ex- 
— chap. 12.] 


VIII. 
If the Creditors do not ap 
Heir or Executor may pa 
cies. But if there thou 
fects ks to ſatisfy the Creditors," 
they may ob 
back what = have received. Forthe 
Legacies are due only after the Debrs 
are paid i. And in fuch a caſe, greater 
regard ough: to be had to the — 
0 


Debt ts obſerve the lgai Order and 
Rank which the reſpectroe Creditors have for prejerence 


gen there yy #6, oh 4 


of their ſeveral Debts, 


623 


ed my 


„ 14 


err 


f, theg n 
the Le- pay off the 


ee remain Lt 


the Cred!- 


s co 
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ſiſts in ö 0 7 er Tee * 
to be taken . W 
kat In whas manner a SUCCE S- 


A 
: | 


HO is acquired, and how 
tt ts renounced, | | 


; Ss 
Fe 


HE Reader ſees phinly, that 


, vel Bae theſe words of this Title, in 
2 Ra what manner 4 Fucreſſon is ac- 
. hc ' quired, do not regard the manner in 
ſatis abi which one is called to the quality of 
. Heir or Executor: for it has already 

| —— 3 been 8 lined, that one is 
in re obſcura made Heir, either the diſpoſition of 
ry 8 the N * t 22 of the 

1 Law z but they have re only to the 
France, a manner in . he to whom * 


fion is fallen, whether it be by Teſta- 
ment, or as Next of Kin to an ue; 
and who has as yet done no act where- 


* 


on | | 

4 $07 Park by he acceprs that quality, may declare 

mg £7 Mimſelf Heir, if he will 3 uſe of his 

fore other Right, and acquire the Goods of the 

| ED Succeſſion, And theſe other words 

NM which follow, how it is renounced, arc 

to be underſtood of the ways by which 

4 ith Cs ws he who is called to be Heir or Executor 

* W 2. may ſignify his refuſal of it. For he 
which are ' may Cit cept of that quality, or re- 

mm” part of the Succeſſion, : AT * 

z ku An. nounce it. And ſince he may explain 

. afterwards z they iohr exerciſe im - * Ways, A . that ne 

wy * Rioht of M if they had any, a likewiſe do ſome acts which would 

Mortgage:. oe oo] aid r * ? make him Heir, or Executor, altho' he 


deen given 4 Creditors: Would have no ſuch intention; the dif- 
and de lar who had the beet of an em ways in which an Heir, or Ex- 
Invemary would not be bound either in 8 — 2 acne ory _ 
Warranty to thoſe who had taken the ug hy . 2 
ſaid Lands or Tenemems in payment, whether it be in accepting or renouncing 


nor for what the other Creditors may 1 ſhall be the ons matter of this 


ide. And in the firſt Section we ſhall 
explain the acts which engage one in 
the quality of Heir, or Executor, and 
which imply the yy or acceptance 
WO of the Succeſſion. In the ſecond we 
® Sin verd hæredes res hzreditarias credicoribud ſhall ſhew what are the acts which may 
— n 3 | here ove ior to He quality of 

r OO eir, or Executor, without engagi 
NE Gs weit, br poſtetertben Be. one in it. The third ſhall be 8 c 


come ſhort of in the payment of their 
debts, farther than to the value of the 
Goods of the Succeſſion which may re- 
main in their hands a. 


ditoribus ſecundum leges cas abſtrahere: vel per ing the effects and conſequences of the 
hypothecari 


xcariam actionem, vel per oondictionem ex acceptance of the Inheritance. And in 
ls, niſi yolucrine & 10 ch. . the fourth weſhall explain what belongs 
tum eſt) qui quantitatem rerum bhærediteriarum ex- to che Renunciation of the Inheritance. 
pendit, nulla actio extendatur. l. r. 5. 6. & 7. C. | 
4 fe. deli. 
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Of the Act which eng 


the quality of Heir or Executor. 


The CONTENTS: 


1. In what the engagement to the Suc- 
ceſfon conf. | 
| 2. One may accept the Succeſſion either 
. hy 2 act, or otherwiſe. 
3. What are the Ad of an Heir. 
The Heir tobe in that quality receives 
payment of a debt, adds as Heir. 
5. And if he pays à debt of theSucceſſion. 
6. If he takes any of the Goods, or reaps 
the Fruits. 
4 Altbo be errs in the fact. 
. He who diſpoſes of the Inheritance, 
makes himſelf Heir. 
9. A. alſo be who receives a Sum of 
Money to renounce it. 
10. And alſo the Executor who renounces 
7 ere with the Heir of 


11. And likewiſe be who has imbezzled 


any of the effects. 

12. if be imbezzles after 
nownced, he is guilty of Theft. 

13. The Next of Kin being inſtituted by 
Teſtament, cannot flick to the Legal 
Succeſſion, in prejudice of the Le- 
gatees. | 

14. A Minor is relieved againſt any aft 
be has done as Heir. 

if. If the Minor who is relieved bas for 
bis Co- beir one that is of Age, the 
ſaid Co-heir remains nevertheleſs 
Heir, 

16. He muſt add to the foregoing Rules, 

| thoſe of the following Section. 


re- 


I. 
HE Engagement in the quality of 
| Heir, Ss, ou 15 to have 


effect, as if the Heir or Exe- 
cutor had treated with the deceaſed to 
whom he ſucceeds, as has been ſaid in 
its proper place; and it is the ſame thing 
in effect as if it had been agreed be- 
tween them, that if the Heir, or Ex- 
ecutor would accept that quality, he 
ſhould have all the Goods of the Suc- 
ceſſion, and ſhould likewiſe be bound to 
acquit all the charges. Thus, in order 
to Judge by the acts of the Heir, whe- 
ther they engage him in this quality or 
not; we ought to conſider in them the 
1 * they may have to this 
. 


age one in 


tion to take the Goods, and to c 
himſelf for all the Charges, as if he de 


ubject him - 
And according 


it will prove his engagement, 
as ſhall be explained by the Rules which 


follow. 
® the 6 | ++ N K 
£8 ngheb Article of ge fff Section of the 


Thu kndef yur -r ond Goth 

„ Execxter, © n the part of the decenſed in bu 
, when there i; ae, and on the Execntor's 

pert in the moment that be acerpr the Sucreffim. For 
the er m bu Teflamont bu miguien ts 
cod: 10 by Exeutor, on ronidition that be 
all the Charge: ; and the Exeentor, by a«- 
Sucrefan, dors the fame thang as if be fad 
this condition in the WH. And whon there a 
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Fr 
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which grue: the — 1 impoſes en the 
1% ſnccred to it, the ſame cee of ac- 
Charges. 

uc ceſſ on 


Fr 


e that n this caſe, the Ilir 
$ from the Law, oblige himelf un 


„ gee PFs f Fo 
are trpoſed un him 
= Uſage of the ancrens Roman Lew, 
were made an magnary Sale, 
As. rod. See the remark 
on the thirty firſt Article of the ſecond Section of 
Heirs and Executors in general. 
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According to this firſt Rule, we muſt 
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, the Engagement u nevertheleſs the ſame... 


2. ie mar? 


diſtinguiſh two forty of acts which may 2 ** 
form the . of the Heir to ac , 


uit the 


tler by ax + 


arges of the Succeſſion; preſs acts, or 


thoſe which ſignify expreſly his inten- «rwiſe, 


clares that he accepts the Succeſſion Þ : 
and thoſe which have the ſame effect al- 


tho' he do not explain himſelf; as if he 


takes poſſeſſion of the Goods of the In- 
heritance, or if he does ſome other act 
which ſhews that his deſign is to have 


the Goods<. | 


An admiſerit hareditatem, vel bonorum pol- 
ſeſſionem. I. 4. C. wide leguim. & unde cognac. 

Si avia tua patrem tuum ex duabus unciis ſcrip- 
fit haredem, ex ſola animi deſtinatione pater tuus 
hæres fieri poterat. J. 6. C. de jure delib. Ste the 
following Articles. 


= 


All the acts which an Heir may do in 
that quality, that is, acting as Heir, ob- 
lige him as ſuch, whether it be that he 
does that which he cannot do but as 
Heir, or that the act which he docs 
denotes his willingneſs to be Heir. The 
meaning and uſe ot this Rule will better 
appcar from the Articles which follow . 


Ste the following Articles. 


I. III W. The 


3. What 
are the act! 
of an Heir, 


rb. 
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| IX. 
cum debirum paternum te exolviſſe alleges pro If he who was called to a Succeſſion 9. 4: 4% 
2 r I” receives a Sum of Money, or any other be who ve 
1 co . purer 3. 
num pro leereditaria parte perſolvit. 1.8, C. 4 . to the on who has right to ſucceed, e 
off. el... in his place; he does even by that Re- „Ange ir 
T0 3 nunciation an act of Heir. For by re- 
F Md, ceiving a price for the Succeſſion, he 
6. If he If be whe NN ſells it. e 8 
rake; any of takes an Goods belonging to it 1 3 3 
* after — it is open, as if he reaps the 4 AE en ons Mentor, ul 
reaps the Fruits of any Ground, if he cultivates it, in cum aftionem, exemplo ejus qui omiſſa cauſa 
Fruit. . * | N x 
| if he farms it out, if he takes an 5 teſtamenti ab inteſtato poiſidet hareditatem, Divus 
the Moveables of the Succeſſion, if be amm tft. 2. f. Fans at a 
ſells them, or diſpoſes otherwiſe of them, an. $i pecunia accepts halts ode alone. 
and in general, if he takes that which legata & fideicommiſſa preftare cogitur. 1. 1. C. fe 
he had no right to take but as Heir, or .. /#. can, eff. See the Article, and 
if he diſpoſes of any of the Goods of 888 va * 4 the not Hers 
the Succeſſion as Maſter and Owner, he | 
makes himſelf thereby Heirs. X 


d Pro harede autem gerere quis videtur, f rebus If the Teſtamentary Heir colluding :e. 44 


hareditariis quan hares utatur, vel 8 with the Heir of Blood, had renou e 
res hareditarias, vel prædia colendo, locandove, | _ ecutor W 
„ aa deckrer vel ts, rel the Succeſhon in order to leave the E = 


| : ſtate to him, and that even without an 
adeunda hæred . 7. inſi. de hered. 7 g colla 

IT aff Rs ke ab 8 do- valuable conſideration, both of them mich the 

mino e. Veteres enim hæredes pro dominis deſi ning by this fraud to render the Her ef 


Za See the Text quoted onthe Tema altogether -ineffeQual 3 be 
n AUR. ” would nevertheleſs be bound to pay the 
VII. Legacies and other Charges. For this 


. ſion would be in a manner a diſſ | 41 
-. Alte be The Heir, who has taken poſſeſſion C41 J eee, 74 
err: u the of ſome particular thi wo Tl roma not 22 Fe ee we. - r = 
fat. part of the Succeſſion, but which he by | YE b 
miſtake thought did belong to it, does * Si quis per fraudem omiſerit hæreditatem; ut =_ 
even in that an act of Heir. For he 2d OG 1 legatorum petitione tene- 79 
declares his intention to accept of that m_ 2 7 Fun. 


quality, and by that means obliges him- = The Heir of Blood is likewiſe bound for the Legacies = 
{elf to it b. in this caſe. As to which the Reader may conſult the "4 
| | | eighteenth and nineteemh Articles of the third Section of "I 
Gerit pro hærede qui animo agnoſcit ſucceſ- Teftaments,and the remarks which are there ma de on them. 


XI. It 


Hou a Succeſſion 15 acqurred. Tit. 3. Sect. . 


| XI. 
11. 4 Tf a Son, or other Heir to the deceaſ- 
* ed, who ſhould to abſtain from 
bel the Inheritance, had imbezzled any of 
ay of the the Effects belonging to it, he would 
2. m—_—y that means himſelf to 
the Charges: For his condition ought 
not to be any better for having ſub- 
ſtracted the Effects knaviſhly, than if he 
had taken as Heir that which he has 
imbezzled in this manner | 
Si quis ſuus fe dicit retinere harreditatem nolle, 
. amoverit, abſtinendi be- 


cium non habebir.. J. 71. F. 4. f. de acquo, wel 


XII. 
12. If be 


12: 74, lt would not be the fame thing in 
after bav- the Heir or Executor, who after he has 
ing re renounced the Inheritance, ſhould im- 
ced, be bezzle or purloin any of the Effects be- 
27 f longing to it. For he would not by 
* this act render himſelf Heir, unleſs the 
circumſtances were ſuch as that it ought 
to have this effect; but he would there- 
by commit a Theft, for which he would 
be puniſhed o. 
* Harc verba edicti ad eum pertinent qui ante 
uid amovit, deinde ſe abſtiner. Cxterum fi ante 
abſtinuit, deinde tunc amovit, hoc videamus, an 
edicto locus fit. Magiſq; eſt ut putem iſtic Sabini 
ſententiam admittendam. Scilicer, ut furti potius 
actione creditoribus tencatur. Etenim qui ſemel 
ſe abſtinuit, quemadmodum ex poſt delicto obliga- 
tur. I. 71. 5. . F. & acquir. vel omitt. hared. 


XIII. 
13. Te lf the Teſtamentary Heir were the 
_—_ K ſame perſon who had L to ſucceed 
a ane * to the Teſtator, if he died inteſtate, 
Teftanient, and he thinking to avoid the payment of 


camoe ſtick t he ies and other Charges impo- 
2 the L. ſed by the Teſtament, ſhould renounce 
3 the 'Teſtamentary Succeſſion, and cleave 


judice of the to his right of ſucceeding to the deceaſ- 
Legazees, ed as dying Inteſtate, he would not by 
that be deprived of the Succeſſion? ; but 
he would nevertheleſs be bound to exe- 
cute the Teſtament. For the Teſtator 
might have named another perſon for 
his Heir or Executor, and he cannot 
have the Goods of the deceaſed, unleſs 
he executes his Will 4, | 

? Hares inſtitutus — ab, fi quaſi in- 
ſtitutus repudiaverit, itimus, non amittit 
hareditatem. J. 17. f. 1. F. de acquir. vel omitt. 
hered. 33 8 : 

1 Prztor voluntates defunctorum tuetur, & eo- 
rum calliditati occurrit qui omiſſa cauſa teſtamenti, 
ab inteſtato hæreditatem, partemve ejus poſſident, 
ad hoc ut eo circumveniant, quibus quid ex judicio 
defuncti deberi potuit, fi non ab inteſtato poſſide- 
retur hæreditas: & in eos actionem pollicetur. J. 1. 


R 
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hareditatem lucri facturus quis fit, leg it. 
4. L 9. f. 3. C. þ . jc cant. tft. 
We en thu Nude, that in the Provence: of 
France which are governed by ther Cuflens, of the To/- 
| be ba; 


The Heir who is a Minor cannot do ,, 4 x 
any act of Heir which may ar hun 
irrevocably to that quality. And if the . 
Succeſſion with which he has intermed- 1? 7 


| | 4 be bas 
dled proves to be burdenſome, he 1s re- rock 1 
hev from it . Har 


Minoribus vigintiquinque annis, ſi damnofam 
hxreditatem parentis appetierint, ex general edicto, 
quod eſt de minoribus vigintiquiaque annis ſuccur 
rit {Proconful } cum etſi extranei damnofam harre- 
ditatem adierint, ex <a parte edicti in integrum con 


reſtituit. J. 57. 4.1. f. de acq. vel om. bered. 


See the tenth and Articles of the firſt Scddun 
of Ref, and Reflitntions of thmgs to tber former 
fate. The Creditors can ſuffer no manner of m - 
ence from a Mar renownevg an Inhernance which he 
had accepted. For ſeeing there u alway: an Inmcentar y 
made of the Goods when the Heir that ſuited; ts A Mp- 
ner ; the ſaid lud entary preſerves the Rights of the Cre- 
due, and the Miner is 4s if were an Herr with the 


benefit of an Inueutary. 
XV. No. 

If the Minor who renounces the Suc- . u. 
ceſſion which he had already accepted, Ame wiv 
had a Co-heir of full age, who had like- © revered 
wile accepted the Inheritance for his _—_ _ 
portion; the faid Co-heir will never- „ u 
theleſs remain Heir, after the Minor has age,che 2 
renounced. But he will be liable to the G ee- 


charges only for his own portion, and en, * 
will not be bound for thoſe which fell OP 


to the ſhare of the Minor; the Credi- 
tors preſerving their Rights in order to 
proſecute them purſuant to the Rules 
which have been explained in the ninth 
Section of the firit Title. | 


Si minor annis paſteaquam ex parte hæres ex- 
titit, in integrum reſtitutus eſt. D. Severus conſti- 
tuit, ut ejus partis onus cohæres ſuſci pere non co- 
on: Sed bonorum poſleſſio creditoribus detur. 
. 61. ff. de acquir, wel. mitt. heed. See the Re- 


.mark on the forcgoing Article. 


| XVI. 

One may be able to judge by the 16.77 mw 
Rules explained in this Section, and by U 4 
the examples of the caſes which bebe 
been here quoted, what are the acts of the fol- 
which A one in the quality oflowng Se. 
Heir, or Executor. And it will be eaſy . 
to apply to the particular facts whic 
may happen, and to the circumſtances, 
the uſe of theſe Rules, together with 
thoſe which ſhall be explained in the 
following Section:. 

LI : ' Thu 


' This Avticle is 4 the foregoing Arti- 
ay ff oo. OY 
32 CT IH 


tion to the quality of Heir, or 
rs: 4 72 
gate one in it. 


Of the Aci which have ſome rela- 
not en- 


The CONTENTS. 
1. To aft as Heir, it is neceſſary that be 


who act, ſhould know that be is 


3. The Heir at Law who knows not that 
there is a Teſtament, does not ap- 
prove it by declaring himſelf Heir. 
4. We muſt diſtinguiſh the motives of the 
atts. | 


Fir Example. 4 
7. Second Example. 
6. Another Example. 
7. When one is forced to aft as Heir, it 
does not engage bim. Es, 
8. Precaution to be taken by the Heir who 
is afraid leſs he ſhould engage 
himſelf by ſome aft. 


1 


| uch. 3 
2. And that the alt proceed from no other 
cauſe. | 


YL | HE h which an Heir or Erecu- 
tor may chance to do, whilſt he 


t of the death of the perſon 


| — whom he ſucceeds, and when he acts 
new that upon other conſiderations, put him un- 
beis ſuch. der no manner of engagement. For to 


act as Heir, it is neceſſary that the per- 
ſon who acts ſhould know that he is 
ſuch, and that the Succeſſion is open, 
that is to ſay, 
he has a right to ſucceed is dead. Thus 
he who bein gym wr Heir to a per- 
ſon that is abſent, whether he be inſti- 
tuted by Teſtament, or has a right to 
ſucceed in caſe the ſaid perſon dies In- 
teſtate, took care of his affairs during 
his ablence, and continues to take the 
ſame care after his death, before he 
knows any thing of his death, does not 
engage bimſelf to the Inheritance. And 
he Would be as little engaged, if he 
were ignorant that he was Heir, altho” 
E knew of the death of the ſaid per- 
on!. | 


Qui hareditatem adire, vel bonorum poſſeſſio- 
nem petere volet, certus eſſe debet defuntum eſſe 
teſtatotem. I. 19. F. de acquir. vel omit t. hæred. Ne- 
minem pro hærede — poſſe, vivo eo cujus in 

Labeo ait. J. 27. cod. 


bonis gerendum ſit, 


that the perſon to whom 
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| II. | 

It ſo happen that an Heir, or 4 ilar 

Racomek who knows of oe death of the ad jro- 

the perſon to whom he is to ſucceed, 4d from 

may do ſome acts which in their own 4% 

nature would be reckoned acts of the 

Heir, but which by the circumſtances 

are to be diſtinguiſhed from them. 

Thus, for inſtance, if a Son who was 

living in a Houſe which his Father had 

given him the uſe of during pleaſure, 

continues to dwell in it for ſome time 

after his Father's death, without decla- 

ring his mind, whether he will be Heir 

to his Father, or not; this poſſeſſion 

which he has of the Houſe, will not 

be a ſufficient reaſon for concluding that 

it is as Maſter and Owner of the Houſe 

that he has continued to live in it ſince 

his Father's death; and it will be no 

hindrance to him why he may not re- 

nounce the Inheritance, if nothing elſe 

has engaged him in it. For altho' his 
recarious Title was at an end by his 
ather's death, yet this bare detention 

of a Houſe, which is part of the Inheri- 

having no relation to the quali- 

ty of Heir, would oblige him only to 

pay the Rent of the Houſe to him who 

ſhall ſucceed as Heir, or to the Credi- 

tors of the Inheritance b. 


» $; paterna hæreditate te abſtinuiſſe conſtiterit, 
& non ut hæredem in domo, ſed ut inquilinum, vel 
cuſtodem, vel ex alia juſta ratione habit aſſe, liquidò 
fuerit probatum, ex per ſona patris conveniri te pro- 
curator meus prohibebit. {. 1. C. de repud. vel abſt. 
hered. | | 
Non hoc an tenuerit quis res hæreditarias, nec- 
ne, ſine voluntate qe naw a ſibi hæreditatis, quæ- 
rendum eſt: ſed an admiſerit hæreditatem, vel bono- 
rum poſſeſſionem. J. 4. C. und. legit. & unde cognati. 
We have in this Rule put the caſe of another Houſe 
, from that wherem the Father of the ſaid perſon 
lwed, that we might ſpeak only of the fad of the bare 
' dwelling in a Houſe belonging to the Inheritance, and to 
avoid the jumbling togetber other acts of an Heir, which 
this Son would be obliged to prevent, with reſpect to the 
Moveables and Papers which ſhauld happen to be in 
the Howſe where the Father lived, if after his death the 
Son ſhould continue to dwell in it, For by reaſon of the 
ſaid Moveables and Papers, the Son would be obliged to 
get them ſpeedily ſealed up, in order to have an Inven- 
tary taken of them, unleſs he had à mind to enter Heir 
ſimply and purely, without the _ of an Inventary. 
See in relation to what is ſaid of a precarious Poſ- 
ſeſſion the ſecond and thirteenth Articles of the firſt 
Section of the Loan of Things to be reſtored in 
Specie, 
* 

It is not always enough to make an 3. The Heir 
Heir liable to the charges of the Inheri- 4: Lam who 
rance, that he does ſome act as Heir, 7 

ve irs. goat there 
even altho' he knows that he is Heir, „ 4 1%. 
and alſo that the perſon to whom he is ment, does 
to inherit is dead, if he is ignorant by ' tt” o 
what Title he is to ſucceed. Thus, for“ 9 © 
I example, 
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Hor u Succeſſum is acquired. Tit. 3. Sect. 2. 


example, if one who had right to ſuc- 
ceed to a perſon dying Inteſtate, is by 
the ſaid perſon inſtituted his Heir by a 
Teſtament, and he knowing nothing of 
the ſaid Teſtament, enters to the Suc- 
ceſſion as next of Kin, and that the Le- 
gataries ſhould come afterwards and ſet 


up a Teſtament, which would en 


him in ſuch charges, that he would 
chuſe rather to renounce the Inheritance 
than to keep it, he might abſtain from 
it: and he would ccaſe to be Heir in 
the ſame manner as one who is inſtitu- 
ted by a Teſtament, and who believing 
it to be a good Will, and not being 


next of Kin, had entered to the Suc- 


ceſſion, of which he ſhould happen to 
be afterwards deprived on account of 
the nullities which ſhould be diſcovered 


in the ſaid Teſtament c. 


© Ur quis pro haxrede gerendo obſtringat ſe hæ - 
reditati, 3 qua ex cauſa ts ad eum 
pertineat, veluti agnatus proximus juſto teſtamento 
— — hætes. antequam tabulæ proferantur, cum 
exif 
vis omnia pro domino fecerit, hæres tamen non 
erit. Et idem juris erit, ſi non juſto teſtamento 
hæres ſcriptus, prolatis tabulis, cum putaret juſtum 
2 omnia pro domino adminiſtraverit, 

reditatem tamen non acquiret. J. 22. F. de acquir. 
vel omitt. hered, . 

Altho' the Diſpeſitions of Teflaments which load the 
Heir 100 much may be reduced, as ſhall be ſhewn in the 
third Title of the fourth Book, and m the fourth Title of 
the fifth Book ; yet ſeeing there may be diſpojitions which 
are not ſubjett to this Reduttion, as ſhall be explained in 
the ſame A and that other conſiderations, and even 
that of being engaged in Lan- Suits about the ſaid Re- 
duttions, may oblige the Teſtamentary Herr not to accept 
the conditions of the Teſtament, there may be caſes where 
the Rule explained in this Article may have its uſe. 


IV. 


4. Wemuſt Among the acts which an Heir or 
diflingwiſh Executor may do, it is neceſſary to diſ- 
the marvel rinpuiſh between thoſe which can have 


of the acts. 


Firſt Ex- 
ample. 


no other cauſe beſides an intention 
which implies the acceptance of the In- 
heritance, and thoſe which may proceed 
from other cauſes, and from which it 


does not neceſſarily follow, that he who 


does them is Heir. Thus, what one 
docs out of a motive of duty, as if the 
Son takes care to bury his Father, this 
office which he does to his deceaſed Pa- 
rent is not reputed to be acting as Heir. 
Thus the Heir, who while he is delibe- 


rating whether he ſhall accept, or not. 


lays up the Effects of the Succeſſion in 
ſafety, does not declare by that action 


that he is Heir. But in theſe and the 


like cafes, it is by the quality of the 
acts, and the circumſtances, that we diſ- 


tinguiſh what is to be looked upon as 


an acting as Heir, and what ought not 
to have that effect 4. | 


imaret inteſtato patremfamilias mortuum,quam- 


Pro harede gerere videtur is, qui aliqu d facit 
quaſi bæres, & generaliter Julianus ſcribit, cum de- 
mum pro bærcde gerere, qui aliquid quati hates 

* ** . ö 
gerit. Pro harede autem gerere, non eile tuck, 

uim animi. Nam hoc animo efſe debet, ut ve- 
lit eſſe hares Catrrum ſi quid pietatis cauia to- 
cit, fi quid quaſi non hres egit, fed quati a 
dominus, apparet non videri pro heree petliiic, 
J. 20. F. de acquir. vel omitt. hered, Ut puti patron 


ſepelivit, vel juſta ei fecit: ſi animo hore(s, pro 


harede geſſit. Enimver0 fi pictatis cauſa hoc leit, 
non videtur pro hærede geſliſſe. 4. I. 10. H. 1. Aur 
{i non ut hæres, fed ut cuſtodiat: aut putavit ſua 
aut dum deliberat quid fecit conſulens ut falve.lint 
res hæreditariæ. $1 forte ei non placuerit pro hæ- 
rede gerere, apparet non videri pro hærede geilille. 
d. F. 1. . I. 4. F. de relig. & ſumf fun. ä 


V. 
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The Heir who without any delign of 5. Serond 
accepting this quality, but barely to pre- . . 


vent the loſs or ruine of a thing belong- 
ng to the Inheritance, takes ſome care 
of it, or having ſome juſt reaſon to be- 
lieve it to be f 

of it, does not thereby engage himſelf 
to be Heir, provided that the circum- 
ſtances ſhew his intention and his inte- 
grity ©. 


Si quid quaſi non hires egit, fed quaſi alieno 


jure dominus, apparet non videri pro herede geſſii- 


ſe, J. 20. ff. de acquir. vel omut. hered. Aut ſi nou 
ut harcs, fed ut cuſtodiat, aut putavit ſua. 4. J. H. 1. 


VS 


is own, takes poſleſſion 


If the Heir was in Partnerſhip with 6. Au 
the deccaſed, to whom he was to ſuc- Example 


ceed, or if they had ſomething in com- 
mon together, and that this Partner 
who was inſtituted Heir exerciſing his 
Right, after the death of the other, to 
the thing which belonged to them in 
common, does it in ſuch a manner as 
to reſtrain himſelf to his own proper 
Right without confounding it with the 
Right which belonged to the deceaſed, 
and which by the quality of Heir had 
accrued to him; thoſe acts being con- 
fined to his own proper Right, will not 
be a ſufficient ground to declare him 
Heir, no more than the care which he 
may have taken of the thing belonging 
to him in common with the deccaſed f. 


Duo fratres fuerant, bona communia habuerant : 
corum alter inteſtato mortuus ſuum hæredem non 
reliquerat: frater qui ſupererat nolebat et hæres eſſe: 
conſulebat, num ob eam rem quòd communibus, 
cùm ſciret eum mortuum eſſe, uſus eſſet, hæredi- 


tati ſe alligaſſet. Reſpondit, niſi eo conſilio uſus 


eſſet, quod vellet ſe hæredem eſſe, non aſtringi. 
Itaque cavere debet, ne qua in re plus ſua parte — 
minationem inter poneret. J. 78. . de acquir. vel 
omitt. hæred. | 


VII. | 


If it has happened that an Heir has 5. hen oe 
been forced by any perſon to do ſomes forced ro 


act, 


len 
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f force being 

= 

no ef and he would nevertheleſs be 
admitted to renounce the Sueceſſion t. 


be 
Dome ac which he feared might be 
* made uſe of to tic him down to the ac- 
be Cceptance of that quality may beforchand 
24 declare his intention by ſome Inſtrument 
77 ben, in Writing, wherein he may proteſt that 
uu be oes or ſhall do, be with- 
: out taking upon him the quality of 
Heir, but barely either for preſerving 
the Goods of the — or for the 
other cauſes which may oblige him to 
act, and which he may ſpecify in his 
- Proteſt. And in this caſe, if what he 


has done a to be ſincere, the acts 


done uant to this Proteſt will do 
him no manner of prejudice. It is by 
the means of this precaution, that the 
Heirs who are not willing to engage 
themſelves to accept the Succeſſion, 
ought in ſuch like caſes to provide for 


ſed aut pietatis, aut cuſtodia cauſa, aut pro ſuo. 
filii chm parentes ſuos funerant, vel alii qui hare- 
des fieri poſſunt, licet ex hoc ipſo neque pro ha- 
rede geritio, neque aditio præſumitur: tamen, ne 
vel miſcuiſſe ſe neceſſarii, vel cæteri pro harede 
ſſiſſe videantur, „ facere 

ſepulturam. I. 14. $. 8. F. de relig. & ſumpe. fun 


. 


Of the effefts and conſequences of the 
Acceptance of the Inheritance. 


The CONTENTS. 


1. Two effetts of the Acceptance, the 
Right to the Goods, and the Poſ- 
„ 
2. The Poſſeſſion is not neceſſary to one's 
becoming Heir. | 
3. The Acceptance of the Succeſſion is car- 
ried back to the time of the death 
which laid the Succeſſion open. 
4. Effect of the Acceptance, to oblige to 
. pay all the Charges. | 


ance. 
6. In what ſenſe the Acceptance regards 
_ the Goods which * 2 in 
the Inberitance. 
I. 
T is neceſſary to diſtinguiſh two ef- 1. Two «f- 
fedts of the A of the l 
tance, One is, that which makes . Z.“ 
the Heir or Executor Maſter of all the LOS, 
Goods, and of all the Rights belonging andthe Po/- 
to the Succeſſion, altho he be not /f. 
yet in poſſeſſion of them: and the other 
effect, which is a conſequence of the 
former, is, that he may take poſſeſſion 
of them. The Heir becomes Maſter of 
the Goods by a bare aft, by which he 
declares, or ſignifies, thar he is Heir, 
altho' as yet he poſſeſſes no part of the 
Inheritance*. And he does not acquire 
the poſſeſſion of the Goods, till he be- 
gins to poſſeſs them according to the 
Rules which have been explained in the 
Title of Poſſeſſion. - 


Ex ſola animi deſtinatione. J. G. C. de jar. de- 
10. See the ſecond Article of the firſt Section. 
Bonorum poſſefſio admiſſa, commoda & incom- 
moda hareditaria, itemque dominium rerum quz 
4 his 1 tribuit. Nam haze omnia bonis 
unt conj1 1. F. de boner. poſſ., See the fol- 
lowing Article. 1 * 


7. Another effeft, the right of Tran/mit- 
r 


| 1 | 
As ſoon as the Heir, or Executor has 2. The ro/- 


done any act which engages him in that / # moe 


—_ 9 — he poſſeſſes the Goods "ry 'o 
of the Inheritance, or a of them, ;,, 7. 
or even altho' he has mo of 6 
his poſſeſſion, yet he may exerciſe the 


Rights belonging to the Heir or Exc- 


cutor, and he is likewiſe bound for all 
the Charges®. 5 
Gerit pro hærede qui animo agnoſcit ſucceſ- 
ſionem, licet nihil . hæreditarium. l. 88. F. 
ed, | 


III. 


Seeing the Heir, or Executor, who z. 25. 4 
accepts the Succeſſion only ſome time cee of 


after the death of the perſon to whom S 
he ſucceeds, is reputed Heir, or Exe-/* 33 
cutor, from the moment of the ſaid ;ze time of 
death, as has been ſaid in another death 
place; all the Goods which augment, % . 
and all the Charges which diminiſh the fu, nen, 5 
Inheritance after the ſaid death, will fal! 
to him. And whatever has been laid 
out for the preſervation of the 
or acquitting of the Charges, whether 
it was by a Curator, if there was any, 
or by other perſons, will be on his ac- 

count a, 


1 


"= 4 


r t of an Inven 


count 4, unleſs he has 
not approving the ſaid 


gar. rooms foe 


2 fiel e of the frft S of the fob 


of The Hziz who # of ind who hee 
& wk once taken u E 


ierocabiy into all the 


Ne 
hr aye 2 . 


V. 

2 There is another effect of the Ac- 
70 the of the Succeſſion, which is the 
— Right that it gives to the Heir, or Exe - 
ring the h- cutor, if he happens to die after this ac - 
bernance. to tranſmit or convey the In- 
” heritance to his Heir, or Executor. This 


is that Right which is called the Right 


of Tranſmiſſion of the 8 
we ſhall treat of in its proper place. 
And it is cnough here barcly to mention 


— nn 
VI. 


6. In what Altho' the Ac 1 


oP tbe ſion is limited to the Goods which re- 


red, che main therein after the death of the per- 
Good: which (ON to whom the Heir or Executor ſuc- 
do net re- ceeds, and that it does not extend to 
main in the thoſe Goods to which the Right that 
inden. the deceaſed had did determine by his 
death, as has been obſerved in another 
places; yet the Heir or Executor does 
nevertheleſs take poſſeſſion of thoſe forts 
1 3 to preſerve 
them for th ons to whom . 

to be — — as if they were 
ſubſtituted, or even to continue to reap 
the Fruits of them, according to the 
conditions of the Subſtitution. And he 
enters likewiſe into the Engagements 
which the deccaſed was under in rela- 
tion to the ſaid Goods. Thus, for ex- 
ample, if the deceaſed had "Gamnified 
2. the Heir or Executor would be 
bound for the damages which the Own- 
ers had ſuffered, and for the charges of 


the ſaid Goods "which the deceaſed had 


failed to acquit during the time that he 
enjoyed them. 


tary, enters 


charges. Which — 


How a Succeſſiun iᷣ acquired. Tit. 3. Sect. 4. 631 


1 See the fifth b of the bs and 
e 


SECT. IV. 
Of Renouncing the Inheritance. 
The CONTENTS. 
1. Every Heir may renounce the Succeſ- 


fron. 

2. How the $ arch ten is renounced. 

3. In order to renvance, it is neceſſary one 
ſhould know his Right, and that 
the Succeſſion be open. 

4 The Heir who has renonnced, cannot 
afterward; retratt. 

7. One cannot renounce the Inheritance in 

part. 


3 „ u libers 1. Frmy 
_ ww accept the Sacceion, eee 
from it, and to renounce i oh nc 
vn Fg wy og Boy yep rr 
may have engaged him in that quality *, 
* Is qui hares inſtitutus eft, vel is cui legitima 


hareditas defata eft, repudiatione harediratem amit- 
tic. . 13. F. ut. b. 


= | | 
The Heir, or Executor, who has a +. tow ths 
mind to renounce the Succeſſion, may Scce fron us 
do it by acts which 3 his 1 _ na 


ſo to do. Thus he cauſe notice 
.to be given to the Credit tors, and to the 


Legatanies, that he will not accept the 
Succeſſion, and that he renounces it. He 
might likewiſe make ſuch a declaration 
to the who has the Right to 
ſucceed in his place. And this Renun- 
ciation ought to be made either judici- 
ally, or otherwiſe by ſome act intimated 
to the party, to whom notice ought to 
be given, and executed honeſtly and 
fairly b. = 

> Recufari hæreditas non tantum verbis, ſed e- 
tam re poteſt: & alio quovis indicio yoluntatis. 


J. gf. ff. de acq. vel omit. bered, 


the Renwncution of the Succeſſor: may have 
conſequences which make is neceſſary, 3 
remain Proofs of it, whether t be for the diſcharge of 
the Herr or Executor who renounces, or for the behoof 
the perſan who haz right to ſucceed in bus default, or for 
the Inzereſt of the Creditors ; the Renamciatun cannot be 


well done bus by ſome Publick Infirumens in Writing, 


| which may be known to all parties concerned. 


III. 


As in order to act as Heir or Execu- ; H 
tor, it 15 neceſſary that the Heir or Exe- er. 
cutor ſhould know the death of the 


perſon 


0 


2 
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ji 


ir 


ceſſion ſeems to have no other effect, 


but to free him who might be Heir or 


1 that quality, 5 
obligi im to any thing; yet it has 
chef, that we, 1 once re- 


nounced a Succeſſion cannot afterwards 


claim it, if the perſon who had right to 
fucceed in his default has taken his 
place. Thus the Heir who has renoun- 


ced, has himſelf to the other 


who ſu in his — to let him 


en] pr the Inheritance, where- 
of he as reli Ar cd to him all the Ef 
fects, and the Charges. 


* $i major quinque & viginti annis lreditatern 


fratris tui repad i, nulla tibi facultas ejus adeun- 
r LS — | 
the Heir w renounced, ſhould afterwards 
3 1 vlt all things are yet entire, no other per- 
ſon harving appeared to claim the Inheritance nothing would 
[ 4s to this matter of Renunciation, ' there is a diffe- 
rence to be made according to the Uſage in England, 
between 4 Renunciatios made by an Executor of a Will, 
when there are more Executors than one, and a Renun- 
F NI 8 
In the firſt caſe Executors, if one renaumces, a 
the others Ap ty the Execution of the Will, he 
who has renounced at any time during the life of 
of e 1g and adminiſter 
the Goods of the deceaſed joi th bis Co-executors, 
But after no death, 27 2 late for him to retract. 


And I take the reaſon of this to be, that the Law looks 


upon all the Executors to be only one and the ſame per- 


| ſon repreſenting the Teſtator, and that therefore while any 


of the Co-executors are alrve, the Executor who has once 
renounced, is afterwards admitted to act in conjunction 
with them, as being one and the ſame perſon with them 


1.120. C. de jure Alis. 


* Vel omnia admittantur, vel omi repudientur. 


Mr. 


Of PARTITIONS among 


CO-HETRS. 


[DEST] is an t which all 
| 1 perſons are under who have 
ay thing in common among 
EY hem, to come to a Partition 
when any one of them deſires it. For 


« 
*. 


RC —— — 


they may indeed all of them have the 


joint enjoyment of the Thing which 

longs to them in common, it this un- 
divided enjoyment thereof be agreeable 
to them, and ſuit with their convenien- 
cy; but if any one of them is deſirous 


to have his portion to himſelf, it would 


0 


de contrary to juſtice and to good man- 
ners, to force him to have it always un- 


divided, ſince that would be a perpetu- 
al occaſion of ſtriſe and contention a- 
mong them, as has been obſerved in 


another Title *. 


Ses the eleventh Article of the Ke of thoſe 


who happen to have, &c. 


As we have explained in the ſame 


place the mutual Engagements of thoſe 


who have any thing in common toge- 
ther without a Covenant, ſo we have 
there ſet down the Rules which have 
relation to their engagement of dividing 
the common 'Thing, and the faid Rules 
may be applied to Partitions among Co- 
heirs. But ſince we have not there ex- 
— this kind of Partition in particu- 
ar, nor even in general the nature of 

Partition, 
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Children, he may ſee what 1 
this ſubject in the Preamble of the firſt 
Section of the Title of Teſtaments. 


It is to int the Reader 
here, that altho' it might be expected 
that we ſhould explain under this Title 
the matter of Collation of Goods which 


the Co-heirs are bound to bring into the 


Maſs of the Inheritance, in order to be 
comprized in the Partition yet we ſhall 


not treat of it here. For this matter 


takes in a great many particulars which 
ought to be diflinguilhed from the mat- 
ter of Partitions, and it ſhall be ex- 
plained in a ſeparate Title by it ſelf, 
which ſhall be the fourth of the ſecond 


"SSCL 


Of the nature of Partition, and in 


what manner it is made. 


The CONTENTS. 


1. Definition of Partition. 
2. Partition is as an Exchange. 
3. Or as a Sale. 


4. All the Goods of the Inheritance are 


divided. 


F. And likewiſe all the Charges. 
6. Warranty for Evittions, and for the 


Charges. ; | 
7. Equality of the condition of the Co- 
parceners. Wie. 


8. If the Equality cannot be exact, in 


| what manner it is to be ſupplied. 


: 9. What the deceaſed owed to the Heir, 


ts reckoned part of the Charges. 
10. The Goods which cannot be divided, 
are to be ſold by Auction. 
11. The Auction may be made publictly. 
12. If the thing is adjudged to one of the 
Heirs, as being the higheſt bidder, 
the others cannot claim any ſhare 
in it, by offering their ſhare of the 
Price. 
13. Where the Deeds belonging to the 
_ "Succeſſion are to be lodged. 
Vo I. I. . 


among O-beirs, Tit.4. 
a- 


Sect. i. 
14. o is the Plaintiff in à Demand of 
Partition. 


If. A new Partition for an Heir who ap- 
. afterwards. 
16. Wrong done in a Partition. 


17. Three Ways of making a Partition. 


I. 


Co-heirs, is % Te. 


633 


ru Petition of the Goods of the . Des- 
Inheritance at 


ing elſe but the exerciſe of the 


Right which have all of them re- 


1 to take out of the Goods 
which belong to them in common, cach 


of them one portion ſeparated from the 
portions of the others, which is to be 
to him in licu of the undivided ſhare 
which he had in the whole®. And it 
is the ſame thing in all other Partitions 


of a Thing which two or more perſons 


have in common. For thoſe who have 
any thing in common among them, can- 
not be compelled to poſſcts it always 
Jointly and in common. Thus, cver 

one of the Co-heirs may oblige the reſt 
to come to a Partition of the Inheri- 
tance b. 


* Cohxredibus volentibus 4 communione diſce- 
dere, neceſſarium videbatur aliquam actionem con- 
ſtitui inter eos res harreditarize diſtribuerentur. 
. 1. « fam. erriſc. e ee 

Bona quæcunque tibi ſunt communia cum fratre 
tuo ex hareditaria ſucceſſione patris, vel matris, 
cum codem familiæ erciſcunde judicio experiens, 
ut dividantur, impetrabis. I. 8. C. cod. 

> Arbitrium familiæ erciſcundæ vel unus petere 

nas gens provocare apad judicem, vel unum 

poſſe palam eſt. Igitur & præſentibus 

cxteris, & invitis, vel unum arbitrium poſcere. 4. 

81 fam. erciſc. See the eleventh Article of the 

ond Section of thoſe who happen to have any 
thing, ꝰc. 


II. 


It follows from this nature of Parti- 2. Parti 
tion, that it is as it were an Exchange , an Ex 
1 . 


which the parties who divide make a- 
mong themlelyes ; the one giving his 
right in the thing which he relinquiſhes, 


for the other's right in that which he 


takes to himſelf. Thus, for inſtance, 
when in a Partition among two Co- 
heirs, the one takes a certain Eſtate in 
Land for his ſhare, the other a Houſe, 
he who takes the Land retains the right 
which he himſelf had to the one halt of 
it, and acquires the right which his Co- 
heirs had to the other halfz and he 
who takes the Houſe, retains in the 
ſame manner the right which he him- 
ſelf had to the one half of it, and ac- 


quires the other half which belonged to 


the other e. 


© Permutatio rerum diſcernens communionem 


J. 77. $. 18. F. de legat. 2. Quaſi certa lege per- 
. Mmmm mutationem 
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Sale, 


| of 


K . m ale 


„ Gut to facilitate the giving to &% one of them fo 
2. r re 
tum, this cum pn of Partirion to the Contract of Sale, 

b limited to the Ide which in given of it in this Article; 


„ 
i f not to have the conſe 5 , 

. Side the Goods of the Inheritance, ave 
not lum ts pay the Fines of on, and rhe other 


duts which mf be demanded in 4 Contra# of Sale, 
. not even as to the Moniez which one of the Co- heir may 
be obliged to pay in 10 lis Codatir to make their ſhares 
equal, which 1: called rhe Balance of the Partition, 


the 
r r X 
Goods of the Smucceſſam in ſuch a manner 
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| thing, 

rake for See fine of fe Wads which ain 
er value than what his ſhare amounts to, be i 
7222 
So that this return of Money bei an Acce 
is eſſential to the N if 2 * change the na- 
give to the Partition the chnyatters of a Cuntraci 
which are quite differen. 


4+. M1:be The Partition ought to take in all the 


Goods of Goods without exception, Moveables 


the Inbert- | «0s 

+ and Immovcables, Rents, Debts owin 
rde. to the Eftate 5 in general all forts © 
en Effects whatſoever that are in the Sue 
ceſſion, and which onght to go to the 
Heirs *- We muſt likewiſe take in a- 
mong the Goods that arc to be divided, 
thoſe which the Heirs, or any one of 
them are bound to bring into the Maſs 
of the Inheritance, - purſuant to; the 
Rules which ſhall be explained in the 


£1446. 6 „ f 9. fow. 
5 9 200 Y 


new Charges, whether they 


fam. erciſc. See the third 


the Portions which 


| : V. "4 | 5 
As the Heirs divide all the Goods of f Alu 
the Inheritance which they know of, ſo % 4 the 


they ought likewiſe to divide the Debts 1 
owing by the deceaſed, and the other | 
Charges. For there are no more Goods 


than What remains, after all the Char- 
ges are deducted eg. 

* Bonorum poſſeſſid admiſſa commoda & incom- 
mods hareditaria, itemq; domiaium rerum quz in 
his bonis ſunt, tribuit. Nam hæc omnia bonis 
funt con juncta. I. 1. F de Baer. pee. 
Bona iatelliguntur cujuſque, quæ deducto ære 
alieno ſuperſunt. 1. 39. F. 1. F. de verb. ſignif. 


” v LE 2 a 
\ 4 


If after the Partition there appear any 6. warran- | 
Debts ty for Evic- 
or others, or if any of the Lands divi- 414 
ded be evicted, rhe Heirs: ſhall warrant 


one another againſt ſuch Evictions, __— 
ſhall do one another juſtice . 


either by a new Partition, or otherwiſe, 
purſuant to the Rules which ſhall be 
explained in the third Section. 
Jjudex familiz erciſcundz nihil debet indiviſum 
relinquere. Item curare debet ut de evictione ca- 
veatur bis quibus adjudicat. I 25. f. 20. G 21. f. 


VII. 
The Goods and the Charges are divi- 7; Eguali 
ded among the Co- heirs according 10 the an 
have in the In- aA : 
heritance, ſo as that what every one has wag my” 
for his Portion be eſtimated on the ſame 


foot with what the others have for 


theirs; and that they mY _ 
reſpective proportions of the Charges, 
making their condition always as. equal 
as is poſſible, both as to the advantages, 


and diſadvantages in the Goods, and in 


the Charges | 
Inter coharedes c- \umunicentur.commoda & 
incommoda, J. 19. in f. H. fam.:ergſcund. _ 
VIII. If 


| Of Partition among Co- heir. Tit. aan 635 


8. Ifthe e- If the Goods and which are 
be divided are of ſuch N — 
ic 8 not poſſible to to all Goods 
the fame — to divide the 
zo be ſuppl. Charges equally, and in ſuch a manner 
ed, as that the condition of every one may 
be equal to that of the others: this e- 
ny 6. mage, up. Dy Jouneg to the 

of the greateſt value, the hea- 
vieſt Charges, or by indemnifying ſome 
other way, thoſe who ſhould ſuffer any 
diſadvantage, either by returns of Mo- 
22 one ſhare to another, or by 
der 


accemmodations which may ren- 


equal as much as is poſſible the con- 


dition of the Co-heirs. Thus, for cx- 
ample, if in order to have the uſe of a 
Houſe, or other Tenement, which falls 
to the Lot of one, it ſhould be neceſſa- 
to ſubje& to ſome Service another 
Houſe or Tenement which is in the Lot 
of another, this Service ought to be 
eſtabliſhed, and the inconvenience there- 
of ought to be otherwiſe made amends 
for, either by the valuation of the Lands 
and Tenements, or in ſome other man- 
ner. And in fine, the Co-parceners ought 
mutually to bear with ſome inconveni- 
ence, for the eaſe and conveniency of 
one another, and always to prefer that 
which is moſt advantageous for them 
all in to what might be for the 
—_ of any one of them m particu- 
dd eft, rebus atque ionibus. J. 22. f. 4. F 
fam. erciſcund. 2 —— cùm ( judex AN 
cunde fundum) adjudicat, poterit imponere aliquam 
itutem, ut alium alii ſervum faciat, ex iis quos 
adjudicat. J. 23. . 3, %.. 
Ut in omnibus æquabilitas ſeryetur. I. 4. in f. 


udicem in prædiis dividundis quod omnibus uti- 


liſſimum eſt, vel quod malint litigatores, ſequi con- 
venit. J. 2 1. F. comm, divid. 


| IX. | 
9.Whatthe We mult reckon among the Charges 


deceaſed of the Inheritance, that which the de- 


d t | | 1 
Heir, is rec.. Ceaſed: may have owed to one of the 


konedpartof Heirs. For here the quality of Debtor 
pre is not confounded with that of Credi- 
tor, any farther than for the ſhare which 
this Heir ought to bear of his own Debt, 
and he will remain Creditor to the other 


Heirs for all the over- plus m. 
= Si filius familias juſſu patris * ao ſit, de- 
bebit hoc debitum præcipere. Sed in rem pa- 
tris vertit, idem placet, J. 20. $. 1. F. fam. er- 
ciſcund. — — — 
» 4 
ro. Ile When there are in the Inheritance 


Goods which Vo L. I. I 


ou 
he 


e Familia erciſcundæ 28 ex duobus conſtat, 


ſuch kind of Goods which are not ca- cawor 6e 
2 of being divided, ſuch as an Ot- 22 

ce, or a Houſe which cannot be Ree 
vided, or other Effects which none of 
the Heirs cither can, or is willing to 
take, whether it be becauſe of the price, 
or for other reaſons, which may make 
it neceſſary to (ell the Goods, in order 
to divide the price of them, they are 
fold by Auction, as has been ſaid in an- 
other place v: or if any one of the Heirs 
is willing to take the Goods that are to 
be fold, at the price which they ſhall 
* on among themſelves, he ſhall have 
a leſs ſhare of the other Goods, or ſhall 
refund to the others that which they 

ght to have out of the Goods which 
eeps to himſelf®. | 

„ See the rwelfth Article of the ſecond Section of theſe 
who happen, &c. | 

ce the ſame Article. 
Er N ORs 

, I s nt, u 

im ills elſe videatur poteſt judex in Lows 
perſonam totam condemnationem conferre & ad- 
judicare omnes res. J. 55. F. fam. erciſe. 


XI. 


Seeing this _— Auction is to be 11. The 
for the common good of the Co-heirs, Aucbon 
every one of them may demand that ir, K 
be publick, may bid himſelf for the th. 
Thing expoſed to Sale, and inſiſt that 

all perſons be received to bid, in order 

to raiſe the price of that which none of 

the Co- either could or would 


take in his Lot p. 


? Ad licitationem nonnunquam etiam extraneo 
emptore admiſſo: maxime fi ſe non ſufficere ad 
— pretia alter ex ſociis ſua pecunia vincere vilius 
icitantem profiteatur. I. 3. C. com. drvid. 
See the place quoted on the foregamg Article. 


XII. | 
If it is oße of the Heirs to whom the 12. If the 


Thing that is ſold by Auction is ad- g « ad- 


judged, he ſhall remain ſole and un- 4 
changeable Proprietor of it, and none of , 4. 
the other Heirs ſhall have right to claim being the 
any ſhare in it by paying in his part of e, bid. 
the Price, even altho' it were a thing der, the 0- 
that were capable of being divided. For ,1,;,, any 


it is a voluntary and irrevocable Aliena- hare in it, 


tion, and he to whom the thing is ad- effrin 
judged, may fay that he did out-bid 1 2 ? 
thers in the Price only that he might? * r 
have the whole to himſelf and the o- 

chers cannot divide his Title 4. 


4 This is 8 conſequence of the Sale by Aultim, which 
was only done in order to alienate the Fro which either 
could not be divided, or which the Heirs _ not wil 
ling to diwide, that they might ſhare the price of it among 
them. V. I. 7. 5. or ff. comm, divid. 
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if which are of 

common 1 ere the iy 
- princi keeps poſſeſſion t 

are 22 which Hr 

| ges Cop! in mean 

Copies of them to the 

FF they Go no gre to o diſ- 

alway my Vo. Frit» 

— erg Her wat Yo op 


will be other- 
ed 08 as the Judge ſhall G 
as for the diſpoſitions of the 
gg 


they be a Teſtament, 
2 
otary whom t 


hands of the N hey 
were ſped, that he ma authenrick 


. cirsz or if they 
Te 


„ in d ee of ther 


| ere er ut apa W eas Judex 
eum maneant, majore ex 

lyrres ſit: "Em dare 5 recopititum 

: cautione interpoſita, ut cum res exegerit, 
exhibeanthr, Si omnes iiſdem ex partibus 
fint, nec inter eas conveniet, quem 

efſe debeant, ſortiri cos oportet: aut ex con- 
ens eligendum amicum apud quem 
deponantur, vel in ade facra deponi debent. l. 7. f. 


Sei & tabulas teſtamenti debebit aut apud eum 
qui ex majore parte MOAT jubere manere, ant 
in æde deponi. J. F. . erciſc. See the 
ſixteenth Article 8 Section of thoſe 
who happen to have, . This Article is conceived 


m ſuch term; as to make it 40 the 
. > RW 


XIV. 


34. Whew If in order to have» Barnes the 


che Plainziff Co-heirs go to Law with one anot 
2 «4 de- ſeei 


they all demand that which far 
to their ſhare, and that their Engage- 
ments are reciprocal, t are bee 
all of them in the place o Plaintiffs in 
the ſame manner as in the other. kinds 
of Partitions of things that are com- 
mon. But altho' they are all in effect 
Plaintiffs in that ref; yer he is only 
conſidered as Plaintiff, who firft 

the Suit. For in Judicial Proceedings, 


this quality is not regulated by the na- 


ture oy the — which — that go 


to be amon the Papers of the  ® 


2 
8 
2 


* ko 


wie l have one againſt the 
other, but by the firſt = that 
brings the matter into 
even in cauſes where only one perfon is 


is Creditor, who has naturally on 


his ſide the right to demand that w 


Debtor becomes the Plaintiff, as if he 
ſummons his Creditor to Aver him u 
a Bond which he to be null or 


diſcharged, or to d towards 

of the faid Debt Ag 1 
already paid. For theſe are in effect de- 
mands which he makes to his Creditor. 


* Tn tribus iſtis judiciis, familie crc; 
any, communi ridundo, _ 7 


If ; it ſhould 


abſence had given occaſion to be- 
lieve that he was * Right 
was unknown, as if a ſecond Teſtament 
which was not known of had called him 
with the others to the Succeſſion; this 
firſt Partition would be annulled; and it 


would be neceſſary to make a new Par- 


tition with him of all the Goods that 


are ſtill in being, and of the value of 


thoſe which have either been conſumed 
or alienated, that he may have his por- 


tion of the "whole Inheritance *. 


* Cohwzredibus diviſionem on. fe 3 
juri abſentis & ignorantis min ac pro 
indiviſo portionem eam quz initio i Ei in 
omnibus communibus rebus eum retmere, certiſſi- 
_ - Jour - tuam cum _— 
arbitrio familiæ erciſcundæ perci potes ex 
inter cohteredes di viſtone Lk ge 9 ti- 


mens. * 


XVI. 


When there is any conſiderable wrong 16. Wong 
done in a Partition, even altho' the a m 4 


parceners ſhould all ak, them be pe - 

yet this damage may 

ant to the Rule 7 in ed park 
place x. 


* e 


2. whe bugger c. and rhe rewark that is there 


it. 
* the ninth Article of the fixth Seftion of 
Covenants, e- " the third Section 


of the Vices of Coumants, and the third. Article of the 


third Sedtion of .Reſeiſſons. 
XVII. 


Partitions may be made three ways, 
eicher by the Heirs themſelves, if they 


- know partition. 


te. Thus, 


is due to him; it may happen that this = 


happen that aſter the Par- is, Aue 
tition was made, there ſhould appear a Fartil ion 


or an Hier 
new Co- Heir or — whoſe/” * gs 
afterwards, 
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Of Tags which enter or do not 
enter into the Partition; and of 
the Expences laid out by the Heirs 
or Executors, which they may re- 
cover. 

77 put 


* 


E ſhall not put down here among 
the Goods which enter into the 


Partition, thoſe which are liable to be 


rought into the Maſs of the Inheritance 

by way of Collation or Hotch- pot, al- 

tho' they are to be divided as well as 
the others; becauſe the matter relati 
lation of Goods is explai 

in another place, as has been mentioned 

at the end of the Preamble of this 


The CONTENTS. 


1. Three forts of Goods which a perſon 


2. In what caſe Goods bequeathed or ſub- 
ftituted, may enter into the Parti- 
tion. 


3. The particular Legacies which are given 


t0 any of the Heirs or Executors, 
do not enter into the Partition. 


4. The Goods which are to. he reſtored, are 


not divided. 
F- Nor the things which can only ſerve 
for ſome ill uſe. . | 


6. The Revenues which every Heir bas 


its. Tit. 4. Set. 635 


recerved, come into the Partition. 


7. The Expences laid out abonr the 


Fraits, are to be dedaticd out of 
them. | 

8. Alrbe' there be no Fruits, vet the Heir 

- _- recovers the Charges be bas been a! 
in cultivating the Lands. 

9. The Heirs recover the neteffary and 
uſeful Expencts, ailths' the event 

mate them unprofitable, 

to. Three kinds of Expences. 

11. Neceſſary Expencts. 

12. U/eful Expences. 

13. Evpences laid owt for pleaſtre. 

14. 5 "oh for pleaſure which are 17 

| ul | 


1 Damages egainſi tbe Heir who delay 


the Partitivy. 


Wk muſt diſtinguiſh among the 
Goods which dying perſons” ” 

leave behind them, three 7 3 = 
which they may have had. The firſt is 7/7”. 
of thoſe Goods wherein the right which have = 
the deceaſed had to them cealed by his 
death, ſuch as thoſe of which he had 

only the Uſufruct, or which were ſub- 

ject to a Subſtitution, and others of 

which mention has been made in the 

fifth Article of the firſt Section of the 

firſt Title. The ſecond is of thole 

Goods which the deceaſed may have 


given away in cles, or otherwiſc, 


to other perſons than his Heirs or Exc- 


cutors. And the third is of thoſe Goods 


which remain to his Heirs or Exccutors. 
And it is this third fort of Goods, which 
come into Partition or Diſtribution, 
whether the deceaſed died Teſtate, or 
Inteſtate. 


per familiæ erci ſcundæ actionem div iditur kæ- 
reditas, five ex teſtamento, five ab inteſtato. J. 2. f 


| uf 


Altho” the things bequeathcd by a Tef: 2. 7» wha: 
tator, and the — which 15 may 2 met 
have had that were ſubject to a Subſti- 2 
tution, or to a Fiduci eſt, arc ed may en- 
not comprized among the Goods of the rr mo the 
Succeſhon, which are to be divided a- Pariuion 
mong the Heirs ; 2 nevertheleſs, if 


the Legacy was conditional, ſo that the 


Legatary was not to have the thing be- 
queathed, but upon a condition, or in a 
caſe which it was altogether uncertain 
whether it would happen or not, or 
that the Fiduciary Bequeſt was only ua 

take 


which was not as 


2 
[4 


4 


115 


aut deficiente conditione, 
eſt. L 1. 6. 


. 


. F. 


„. We may reckon amo the things 


ewlar 1+- which do not enter into the Partition, 


2% „ that Which a Teſtator gives as a particu- 
given de lar cy to ſome one of his Heirs or 
a of the Executor, over and above his equal 
Her: r ſhare with the others. For that Heir 
er Executor is to take the ſaid thing be- 


into the fore the Partition e. 
_ Si uni ex haredibus fuerit legatum, hoc deberi 
2 ff 1 1 Ji 22 fi ili il | ifeft 


1. 17.5. 2. F lat. i. 


4. The We muſt likewiſe exclude from the 
hr wr Partition all thoſe Goods of the Succeſ- 
„ ſion that have been N by ways 
fred, are Which oblige the Poſſeſſors to reſtore 
we divid- them: ſuch as things that have been 
ed. got by ſtealth; or r a | 


* Sed & ſi quid ex peculatu, vel ex ſacrilegio ac - 


quiſitum erit, vel vi, aut latrocinio, aut ura, 


hoc non dividetur. I. 4. . 2. . fam. eraſe. Sce 


the laſt Article of the ſecond SeCtion of thoſe who 
happen, Cc. | | 


. 


5. Nor th We ought likewiſe to place in the 


2 ay ſame rank thoſe kinds of things which 


ve Can be applied only to ſome ill uſe, ſuch 


2 il as Books of Magick, and other * 
to 


uſe, of the like nature, which ought 
| ſuppreſſed <. 7 


* Mala medicamenta, & vyeneha veniunt quidem 


in judicium, ſed judex omnino interponere ſe in 


his non debet. Bonienim & innocentis viri officio 


cum fungi oportet, Tantundem debebit facere & 
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VII 
The expences which the Heirs or 7 
Executors have been & cite l Cl . 


ed out of the Fruits which they are {. * 


ny Ne as Rowe of the clear va- 
ue of the Frui the Expences 
„** 


| —— —_— 22 impenſis, — 
corum gratia fiunt. 1, 36. H. alt. F fam. erciſe. 
\'/ | SY 


Altho' the E. laid out by one 
of the Heirs or 33 in order to . 


reap the Fruits, ſuch as thoſe for culti- Fruits, get 
vating the Lands, and others of the like f. 
nature, happen to be ineffectual, either Bae bo 
when thete is no Crop at all, or when har been as 


the 


Io oo Ss 
© 2 nh ee ee TC DCES 8 
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0 
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oe 


Laads. 


9. Tie 

Hers rec 
ter tht Nite 
ceſſam and f N 
% ful Er- longing to the Inheritance, even altho' 


bean al- the thing on which the expence 


fructuum 


Of Partition among C lrirn Tit. C Sect 2. 639 


is cx*#- the Crop is leſ than the Expencesz yet not recover his Expences, by the Rules 


5g 


the Heir or Executor who had laid them 
out, will nevertheleſs recover them, for 
they were neceſſary for the common in- 
tereſt b. 
» Qudd fi ſumptus quidem fecit, nihil autem 
2 rr: 
rum quoque in bone fidei $ haberi. 
Lay: 6 dank. boy Sce the following Article. 


IX 


nm would be the fame thing if an 
Heir, or Executor, had been at any ex- 
ce to preſerve any of the be- 


was 


% lid out ſhould happen to periſh, as if a 


wen! makes 


PRs «nprc- Houle which he had cauſed to be x 
table. 


ped up in order to ent its fall, was 
atterwards conſt by fire. For there 
is this difference between the condition 
of this Heir or Executor, as of every ho- 
neſt and fair Poſſeſſor, and that of an 


unjuſt Poſſeſſor, that whereas the unjuſt 


Poſſeſſor cannot recover the neceſſary or 
profitable Expences which he has laid 


- out on the thing which he poſſeſſed un- 


juſtly, unleſs the thing it (elf is ſtill in 
being, and is improved by the ſaid Ex- 

nces, and that on the contrary he 
fofes his Expences if the thing is periſh- 
ed, or is no ways the better for what 
has been laid out upon it ; the Heir or 
Executor, and every other honeſt and 
fair Poſſeſſor, recovers theſe ſorts of 
Expences, altho' the thing be totally 
deſtroyed . 

) Plane in cæteris neceſſariis & utilibus impenſis 
poſſe ſeparari, ut bonæ fidei quidem poſſeſſores has 
quoque imputent: prædo autem de ſe quæri debeat, 
qui ſciens in rem alienam impendit. Sed benignius 


eſt, in hujus quoque perſona haberi rationem im- 


penſarum. Non enim debet petitor ex aliena jac- 
tura lucrum facere; & id ipſum officio judicis con- 
tinebitur, nam nec exceptio doli mali deſideratur. 
Plane poteſt in eos differentia eſſe, ut bonæ fidei 


quidem poſſeſſor omnimodo impenſas deducat, licet 


res non exiſtet, in quam fecit, ſicut tutor vel cura- 


tor conſequuntur. Prædo autem non aliter quim 
ſi res melior fit. J. 38. F. de hered. per. Quia nul- 


lus caſus inter venire poteſt qui hoc genus deductio- 
nis impediat. I. 51. F. fam. erciſc. | 


X. 


10. Thre Among the Expences which an Heir 


end Ex- 
es, 


pence 


or Executor may have laid out on the 
Goods belonging to the Inheritance, 
we mult diſtinguiſh three ſorts of them. 
Thoſe which are neceſſary, thoſe 
which, altho? not neceſſary, are never- 
theleſs uſeful z; and thoſe which have 


been laid out only for pleaſure, without 


any neceſſity, and without any profit]. 
And according to theſe differences, the 
Heir, or Executor, recovers or does 


which follow. 


| Impenſirum quiedarn dn besetzte quad 
raps „ ee l. 1. f. de ne. 
yes » FAT. 

ö Ne 
; a x * art 
e 

forts of Expences, the deventh Artic 
ther following Articles of the third 
Dowries, and the fixteenth and following Articles 
of the tenth Section of the Contract of Sale, 
Xl 


their periſhing, or being dat z iu 

as ae he 3 Ronin in Buildings, 
thoſe which are made to prevent their 
fall, that which is laid out in planting 
new Trees in the room of others that 
are dead, or blown down, and other 
ſuch like Expences, the want of which 
would cauſe Time Suns to the Inheri- 
tance. Which is the reaſon why the 
Heirs who have been at any expences 
of this kind ought to recover them ®. 


Neceſſariæ ha dicuntur qua habent in ſe ne · 
ceſlitatem impendendi. J. 1. f. 1. F. 4 impen/. in 
res dot. fad. | ve 

Si ædiſicium ruens quod habere mulieri utile erat. 
refecerit, aut ſi oliveta rejecta reſtauraverit. 4. l. 1 


ay 
Impenſæ neceſſariæ ſunt, qua ſi factæ non ſint, 


res aut peritura, aut deterior futura fit. l. 79. F. 
de verb. ſignif, V. I. 39. F. de hared, petu. 


XII. 


The uſeful Expences are thoſe which, 1. ye 


Section of 


are thoſe 11 Nerf. 

which one is obliged to lay out in pre- =: 

ſerving the Goods, and for — 
c 


altho* they are laid out without neceſſi- Expence.. 


ty, yet augment the Eſtate z ſuch as the 
planting ot an Orchard, or ſome addi- 
tional Building to an Houfe, in order 
to raiſe the Rent of it. And thele ſorts 
of Expences ought to be repaid to the 
Heirs or Executors who have laid them 
out?. 


" UVtiles autem impenſe ſunt quas maritus utiliter 


fecit, remq; meliorem uxoris feerrit, hoc eft, dotem. 
Veluti, ſi novelletum in fundum factum ſit, aut ſi 
in domo piſtrinum, aut tabernam adjecerit. J. 5. 
C. wit. & 1.6. F. de impenſ. in res dot. fact. t 


Utiles non quidem minuunt ipſo jure dotem, 


veruntamen habent exactionem. J. 7. in f. cod. 

Utiles impenſas eſſe Fulcinius ait, que meliorem 
dotem faciant, —475— eſſe LN finant: ex 

uibus reditus i acquiratur : ficut arbuſti paſ- 
9 ultra quam neceſſe fuerat. }. 9. 7 
de verb. ſignif. To his impetiſis & piſtrinum, & hor- 
* ow dotali adjectum plerumque dicimus, 
d. FG. in fin. 


1 


The Expences which being neither 13 


ces 


df 


ng, 


neceſſary nor uſeful, are laid out onl 
for plealure, ſuch as a ſuperfluous 


led 


Pleaſure 
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and fair dealing 


ſhould be had thereto in the Partition, 


according as the circumſtances might 


dia ruſtica, major frater in ſau communi 
habiration „ ampla wdificia xdificaverar, 
amine Shay cum fratre divideret, ſump- 


nds of Ex 'T auity would ſeem to 
ts Lee nh 22 
way, 4s is explained in the Article. 
” Videamus tamen ne & ad picturarum quoque & 
. tariarum rerum im- 
proficiat nobis 
—_— l.39. C. 1. de bared. 


GIN AV. | 1 
14. Expm- We muſt not reckon in the number 
| lg of Expences made for bare pleaſure, 
| on ul. thoſe which are laid out in cmbelliſhing 
a Land or Tenement, or other thin 
which is the more ſaleable by reaſon ot 
the faid Ornaments 4. | 

1 fi in quibus im fact ſunt 

Ru > ang uy oe gee, voluptariæ, 

utiles ſunt. I. 10. F. de exp. in res der. fact 


| : 1 = XV. | | 
15. Dama- ' If one of the Heirs ſhould refuſe to 
86: again} divide the Goods of the Succeſſion, and 


122 


babiturn: effet {i co tempore que petit x 


| exceptio, ſi modo | 


* 


5 


it ſhould du- a Fart. 


n. 


1 
151 


Aj 
5 
47 


42 
85 
2 


the right of one who pretendi 
likewiſe ro be Heir, ſhould * 
him the Goods of the Succeſſion cheſe 
forts of Lofſes which ſhould happen 
during their controverſy, ought not to 
be imputed to him. For it would be as 
an untoreſcen accident. And even altho' 
he had foreſeen it, yet the fear of this 
2 _—_— — ige him to abandon 
the right whic pretended to have 
ſingly to the Goods of the Inheritance. 


ud quoque quod in oratione Divi Hadriani 

. am god 
e, — 
ditas : inter dum durum of, 821 
conteſtatam mancipia aut jumenta, aut pecora de- 
perierint ? damnari debebit ſecundùm verba ora- 
tionis: quia potuit petitor, reſtituta hareditate, diſ- 
trariſſe ea, & hoc juſtum eſſe in ſpecialibus peti- 
tionibus Proculo placet. Caſſius contra ſenſit. In 
prædonis perſona Proculus rectè exiſtimat; in bo- 


næ fidei poſſeſſoribus, Caſſius. Nec enim debet 


poſſeſſor aut mortalitatem præſtare, aut propter 
metum hujus periculi temerè indefenſum jus ſuum 


o relinquere. J. 40. F. de hre. 


A 


Of Warranties between Co. heirs, and 
of the other conſequences of the 
Partition. | 


T is not neceſſary to repeat here 
what is meant by Warranty, nor the 
general Rules relating to this matter, 
which has been explained in the Title 
of the Contract of Sale*; and in this 
Section we ſhall treat only of the Rules 
which are peculiar to the Warranty be- 
tween Co-heirs. | | 


« See the third Article of the ſecond Seflion of the 
Contrads of Sale, and the tenth Section of the ſame Title. 
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L, Faro is recigrocal among the Co> 


4. 


6. 1 theſe which: appear only after 
A 
after the Partition re- 


Partition. 
7. The ies 
ta theſe ro whom they bagpen. 
8. The Heir is bound for 8 loſs which has 


happened in conſtquence of a deed 


which be may be blamed for. 
9. The Heir who diſpoſes of any thing 
| privately, bears alone the loſſes 
which attend it. 


| I. 1 

e A Corheirs have their Portions of 
i« reciprocal the Inheritance by the ſame Title 
among the and the fame Right which is common 
o., to them; ſo their condition ought to 
be the ſame, and ought all ot them 

to haye the ſame ſecurity for what is 
given them to their ſhares. Thus the 
artition of the Inheritance implics the 
condition that the Portions of the Co- 

heirs ſhall remain bound reciprocally for 


the Warranty of one another*, by the 


Rules which follow. 

Curare debet judex familiæ erciſcundz, ut de 
evictione caveatur 2388 adjudicat, J. 25. f. 21. 
H. 


:. Two df. We muſt diſtinguiſh two different 


feremeffe#: effects of the Warranty between Co- 


of this War- according to two different kinds 
of Goc that may be in the Succeſſion. 


in being, Moveables or Immovcables, 
and which may be ſeen and touched, 
ſuch as. a Horlc, a Suit of i 
Jewels, and other Movcables: a 


2 Vineyard, a Field, and other Im- 


moveables. The other is of Rights, 
ſuch as a Bond, a Rent, a Scntence or 
Judgment, a Tranſaction, or other Ti- 
tle which may create a Debt, or ſome 


other Night b. Lathe ene Things 


which are really in being, and may b 
ſcen and felt, Warranty is not that 
thoſe things do really exiſt, and are in 
being, for that every one ſecs. But 
N that they may be no 
. | 


4 


One is of thoſe things which are really 


Page of the Inheri if it ſhould 
app 


that any, one ſhould claim. a 

Right ol Property in ne 1 Heirs 
F to. warrant one another that the 

e Gook are really and truly a part of 
the Succellina*. And in the Partition 
of the Debts due to the SucceBlion, and 
of the, other Rights, ſince one may be 
„ gs whether there be any ſuch 
or Rights at all belonging to the 


Eſtate, or not, whether a Rent be (till 


due, or whether it has been redeemed, 
if an Obligation is annulled by payment, 
or by ſome other cauſe, the Warranty 
for and Rights obey that they 
not only are a- part of the Inheritance, 
but that they actually are ſuch as they 
appcar, that they are really and truly 

ue, and that they do belong to the 
Heir to whole lot they fall 4; unleß it 
3 er, been other- 
wile regulated among the Heirs, as ſhall 
be Oy the work Aniche me 


» 


2 _ ſunt, quadam incor- 
(: unt quam ta unt. 
vduti fundus, homo, veſtis, 1 
& denique aliæ res innumerabiles. Incorporaics 
autem ſunt qu tangi non poſſunt, qualia finr en 
quæ in jure conſiſtunt, ſicut hre ita, uſus ructus, 
uſus, & 22 quoquo modo contractæ. /. 
incorp. 


A. rob. cord, 


2 See the ſecond and third Articles of the firſt 


Si nomen fit diſtractum. Celſus libro nono 

di m ſcribit lacupletery eſſe debitorem non 

re preſtare, debitorem autem eſſe præſtare niſi 
aliud convenit. J. 4. F de bered. wel af, vend, 
Duntaxat ut fit, non ut exigi etiam aliquid poſſit. 
4. 74. F. . F de evidtion. 

' theſe Texts reſſect other matters, yet they m 

be applied bere. * fi of 


© De cvictione caveatur, J. 18. f. 21. f fam, 


. 
Beſides this warranty which the Heirs; A 
owe to one another with reſpect to f# the deve: 


> by due from tie 
what enters into the Partition, that 3 4 


what every one has in his Lot is a part % % 


of the Inheritance, and that it belongs ther Char- 
to no other perſon; they ought like-g- 
wiſe to warrant one another againſt all 

Suits at the inſtance of the Creditors to 

the Succeſſion, or of others who thall 
pretend to have wary es or other Se- 

curities, on that Which has fallen to the 

Lot of one of the Heirs. 


* See the following Article. 
IV. 


The Warranties explained in the two 4 Teer, 
preceding Articles, are natural and juſt. may reg«- 
And altho' no mention had been made #* 2 
of them in the Partition, yet they would t 
be tacitly implied, and the Heirs would 
be reciprocally obliged to them. But 

Nnnn ap 
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ranries, or to rake any thing from 


their agreement will be to them inſtrad 
of x Law. Thus for the Debrs owing lik 
to the Succeſſion, Fr 


they ſhall warrant one anothe not only 
that they are due, but likewiſe that the 
Debtom are ſolvent, and will 
Debrs, or that the Heirs wi 


a bare tefaſal of payment from the Debr- 


or, or after the ufing of ſuch diligence 


for recovery of them, as they ſhall agree 
on. And they may on the contrary di- 
vide the ſaid Debts without any War- 
- ranty on the one part or the other, not 
even as to thoſe which may happen to 
have been acquitted, or of which per 
haps there remains nothing due forſome 
other reaſon. Which may be equita- 
ble upon ſeveral conſiderations, as, a- 
mong ot ; 
Merchant who fold by Retail, and who 
had left behind him a great many ſmall 
Debts, the warranting of which would 
only give occaſion to a great many Law- 
Suits !. | | 
Si familiz erciſcundz judicio, quo bona pater- 


na inter te & fratrem tuum æquo jure div iſa ſunt, 
nihil ſuper evictione rerum ſingulis adjudicatarum 


ſpecialiter inter eos convenit: id eſt. ut unuſquiſ- 
ae cventum rei ſuſcipiat ; refte poſſeſſionis evictæ 
Lima — coharedem tuum pro 
ſcere præſes provinciz per actionem præſcri 
tis verbis, compellet. 7. 14. C. fam, erciſe. See t 
twenty fourth and followi 
Section of the Contract of Sale. 


3 
5. The If in the Partition of a Succeſſion, 
lien, war- which is burdened with Debts, or ke rod 
raw one a®- (Charges, the Hein have cn to 
= 2M one — to acquit each = them 
ide jorpor- ſome * of the ſaid Debts and Charges, 
tions of the they ſhall reciprocally warrant one ano- 
Charge). ther againſt them, and every one ſhall 
acquit the Charges which he has taken 
upon himſelf. And if they have made 
no agreement touching this matter, they 
muſt acquit the Charges in proportion 
to the ſhares which they have in the 
Inheritance, and every one of them 
ſhall warrant the others for his Portion 
of the Charges 8. | | 


* Neque æquam, neque uſitatam rem deſideras, 
ut xs alienum patris tui non pro portionibus hæ- 
reditariis exolvas tu & frater cohæres tuus. J. 1. C. 
ht cert. petatur. 


VI. 


It after the Partition there ſhould a 
. 4nd on 
| * == any new Debts, or new Charges, 
appear only which were not known of before; as 


Tauche. if ſome of the Lands ſhould appear to 


2 


6 4 l 5 * a A * OO. 
We 5 4 0 Oy Gs q 4 & 
«WE >. 2 , 1 „ 


if they agree dither to add to thee War- 


8 
make 
them good to one another, either after 


if they were Heirs to 2 


rticles of the tenth 


_ Co-hers might ſuffer there 


Ty ka | 8 , | Wha i 
„ S Boon I. 


be burdened with a Ground - Rent, or 
with other Charges, befides- the uſual 
duties of Quit-Rents, and others of the 


e nature, yeah» 7 eg 


Goods ſhould. ax to be to a 
Subſtituti NX. Charges, what- 
ever kind they were of, would regard 
all the Heirs, and they would recipro- 
ditaria agnoſcere, etiam in ſiſci rationibus, placuit. 
I. x. C. or Kad. pet. 


| 3 VII. * : wh... 
The loſſes which may happen by ca- 7. The ca- 


ſualtics after the Partition, regard him af- 

to whoſe Lot the thing has fallen which . 8 
eriſhes, or is damaged. As if it was 2 
rain, Liquors, Beaſts, or other things e they 

ſubje& to thelc kinds of Loſſes, or a A. 

Land or Tenement ſituated on the bank 

of a River, which has been carried away by 

a Flood, or a Houſe burnt down by Fire. 

For in all theſe caſes, and even thoſe 

that are the leaſt foreſeen, the Thing 

not being any more in common, he 

whom the Partition has made Maſter o 


it ſuffers the loſs thereof . | 
Qu fortuitis caſibus accidunt, cum 22 
non potuerint ( in quibus etiam ura m 
eſt) nullo bonæ fidei judicio tur. J. 6. C. 4 
pigver. ad, | 5 | 
VIII. 


* © 


rime or Offence, and his Goods being / #e 
ſcized, ſome of the Goods belonging , 
the Inheritance had been ſeized among 

them; and that this Seizure had been 

attended with the loſs of ſome profit or 

income which might have been drawn 

from the ſaid Goods, or that the ſaid 

Goods had been damaged by the Seizure, 

or that it had occaſioned other damag 

he whoſe Crime or Offence had had this 

conſequence, would bear ſingly the loſs 
which his own deed had occaſioned, and 

he would warrant his Co-heirs againſt 
it l. And it would be the Gone ing, 
altho* this Heir had committed no Ot- 
fence, if the damage proceeded from his 
act. As if a Creditor to the Inheritance 
whom he was obliged to pay off, had 
cauſed other Goods of the Succefſion ro 
be ſeized than thoſe which had fallen to 
his Lot. For in this caſc, he would be 
accountable for the da - that' his 

* | 
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Of Partition among Cr-beirs. Tit: 4 Seck. g. 6 


which he ſhall have made by it; but if 
act is attended with any lots, as it 
proves inifplvent, hc 


alone ſhall bear the jofs which happets, 
inſtead of the profit which he delignt:! 
to have made by it for himſelf. And be 
ſhall be — to his Co- heirs both 
for the Rents of the Lands and Tene- 
ments which he has let or farmed out, 
and for the valuc of the Goods which 
he has fold ®. 


» Sive wtem locando fundum communem, five 
colendo, de fundo communi quid tocius confers 
tus fit, communi dividundo julicio tenchitur Fr 
h quidem communi nomine i fecit, neque lucrum, 
neque d mnum ſentire cum oportet. Si ver6 non 
commani nomine, fed ut lucretur folus, mages et- 
3 : ; . fe oportet ut & damnum 2d ipſum reſpiciat. l. 6, 
tend it a Thing, lets IT out to hire, or '. 2. f. comm. D v. {5 C de , pre. 

* . . oe of o a N may > 
to pay in to his Co-heirs the profit pied to 4 Co ber, A 
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belongs in common 
both to Legal Suc- 
ceſſions, or 1 
to Inteſtates, and to 
Teſtamentary Succeſ- 


ſions; we muſt now proceed to the 
matters which are peculiar to theſe two 


kinds of Succeſſions, and explain the 
derail of cach of them in their Order. 
As to which, it is neceſſary to obſerve, 
that in the Books of the Roman Law 
the Teſtamentary Succeſſions have the 


Of Legal Succeſſions, or Succeſſion to IxTESTATks. 


AVI NG erplaineff f 
the firſt Boo 5 all ther 


firſt place*z but we have thought it 


more natural to begin with the Succe(- 


ſion of Inteſtates; and that chiefly for 
two reaſons. The firſt is, ee as 
has been remarked in another place b, 
the Succeſſions to Inteſtates are more 
natural than the Teſtamentary Succeſ- 
ſions, and of a much more univerſal and 
more neceſſary uſe; ſeeing we might 


do very well without the Teſtamentary 


Succeſſions, but the Legal a f 0 60 
or Succeſſions to Inteſtates are abſolute- 


ly neceſſary. And the Cuſtoms of France 
own none elſe for Heirs but thoſe of the 
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Blood and Family of the deceaſed. So 
that it may be ſaid, that the Teſtamen- 
; ns as it were Excep- 
tions to the Natural Law of Legal Suc- 
ceſſions, and that the liberty ot diſpo- 
ſing of one's Eſtate by Teſtament in fa- 
vour of other perſons. than the Heirs of 
Blood, and eſpecially the power of mak- 
ing other Heirs, is as it were. a diſpenſa- 
tion from the common and univerſal 
Rule, which calls the Heirs of Blood to 
the Succeſſions. Thus, as it is neceſſu- 
ry to know the common Order it ſelt, 
before we enquire into the changes 
which have been made in it; ſo the 
matters relating to the Succeſſion of 1n- 
teſtates ought to take place. And be- 
fore we treat, ſor inſtance, of the liber- 
ty which a Teſtator has to diſpoſe of his 
| Goods by Teſtament to the prejudice 
of his Children, it is neceſſary to know 
that the Children ought naturally to 
ſucceed to their Father. 


* Poſtcaquim Prætor locutus eſt de bonorum 


poſſeſſione ejus qui teſtatus eſt, tranſitum tecit ad 


inteſtatos, eum ordinem ſecutus, quem & lex duo- 
decim tabularum ſecuta eft. Fuit enim ordinarium 
ante de judiciis teſtantium, dein fic de ſucteſſione 
ab inteſtato loqui. J. 1. F. ſi tab. teſf. all. ext. 

» See the Preface to this Second Part, N'. VIII. 


The ſecond conſideration which has 


induced us to begin with the Legal Suc- 


ceſſions is, that the matters belonging 
to theſe Succeſſions are much ſhorter, 


and much caſter, than the matters con- 


cerning Teſtaments, which contain a 
vaſt number of particulars, full of diffe- 
rent ſorts of difhculties; and that it is 
the method in all Arts and Sciences, to 
begin, as much as is poſſible, with that 
which is eaſieſt, and which leads to the 
knowledge of what is moſt difficult. 
Thus we had reaſon to believe, that it 
would be on one ſide more natural to 


give to the Legal Succeſſions the firſt 


rank, in which they are placed by the 
Order of the Society of Mankind, which 
regulates the uſe of Succeſſions: and 


that on the other ſide it would be more 


methodical in explaining theſe two mat- 
ters which ought to be diſtinguiſhed, to 
obſerve the order and method of Sci- 
ences, which requires, that that which 
is moſt ſimple, moſt eaſy, and molt na- 
tural, ſhould precede that which is more 
intricate, more difficult, and leſs natu- 
ral. And altho' it is true, that when 
the queſtion is to judge in any particular 
caſe, who it is that is to ſucceed, it is 
neceſſary to begin, Aer whe- 
ther there is any Teſtament that may 
have its effect, — if chere is any 
ſuch, the Teſtamentary Heir excludes 


the Next of Kin; yet it docs not fol- 
low from this bare conſideration, Which 
relates only to the queſtion who ſhall ſuc- 
cced, that in general the Right of Suc- 
ceſſion dy Teſtament ls a matter where- 
of the Rules ought to precede thoſe 
which belong to the Succethon of Ju- 


teflates. For the Order of the _— 
a 


ons that occur in any Cauſe, and the 
Order ot the Rules by which they arc 
to be decided, have nothing belonging 
to them in common. 


PFerſpicis quod teſtamentariæ ſucecſſonis ſpe 


durante inteſtato bona defunct: non tecte vindican- 
tur. J. 8. C. comms. 4. fucceſ. 


It is not neceſſary to point out here 
the particular Order of the ſeveral mat - 
ters which compoſe this ſecond Book of 
Legal Succeſhons, or Succeſſion to In- 
eſtates 3 ſince that appears ſufficiently 
by the Titles of the ſaid Matters. Nei- 
ther ſhall we take up any time here to 
explain the Principles of Natural Equi- 
ty, which tranſmit the Succeſſions to 
the Heirs of Blood. The Reader may 
ice on this ſubject what has been ſaid 


concerning it in another place 4. 


4 See the Preface to this Second Part, N*. Iv. 


There are three Orders of Perſons 


who ſueceed to Inteſtares. That of 


Children and other, Deſcendants z Thar 
of Fathers and Mothers and other Aſ- 
cendants; And that of Brothers and Siſ- 


ters and other Collateral Relations. And 


theſe three Orders ſhall be the ſubject 


matter of the three firſt Titles of this 


oo EE TO oo 
We may add as a fourth Order of 
Heirs to Inteſtates, that which in de- 


fault of Relations calls the Huſband to 
the Succeſſion of his Wife, and the 


Wite to the Succeſſion of her Hut- 
band e. But this kind of Succeſſion be- 
ing reduced to one ſingle Rule, it is not 
neceſſary to diſtinguiſh it under a ſepa- 


rate Title; and we ſhall add it in a Sec- 


tion at the end of the third Title. 
* See the Preface to the Second Part, N-. XI, 


3 > 3. 03> IG 


Pens "Fs . * 
e — 5 8 * * 4 — 0 — 
0 ” 2 * O _ 1 a e 1 0 ** * * 2 DT. - ; ej 
; ks . A; Oe oa 2 oi. OE =Y — I 6” * 5 _ 1 
N oF : WA ie p * 1 : e Py TY e > 7, ts to ee ery on _ X 2 
K ** 2 ay; e 1 1 4d PO TOE r 5 ed 1 222 3 4 FIX; wy 9 8 * I — i 1 . 4c 04> A — 
4 a. { 2s r 8 8 FS 4 8 2 8 2 ** nf a E 2 a 
1 * 3 . , : ad —— — *. " - 1 ds oe IR E N ; , : R — 
; - 2:45 * 3 wa 1 1 . D "IR = ? A 1 oe 2 will * 1 8 4 
wes a re X 8 ; 3 8. 3 * WE „ ͤ a 8 . m ¶ NH 7 
A ; p . 235 8 $5 af EI e 2 — 4 0 1 5 2 + 2 "I OY” e e 3 22 £ RY CN Foie ih . 1 2 pike = = \ \ N 
2 > x 7 5 * wats g by ; 5 > x 2 12 NW hy 5422 : N 2 1 & \ 8 2 2 <8 TP Re TS. 5 A £ 2 "a 7 5 * 9 * 1 . wat n —_ - 1 
. 1 A : 1 W 8 * "7 e oo Ws: ba oe Ay EE; 0. 1 FI r yt; bf ee HE . Fs _ — e * — 2 10 "ye wel 3 5 q p 1 we 4s — + 
ts Fee Os Eh PIR ERR Wes 90" AED > Ne e POTEN eee r * „„ ee e e r * = 2 E N51 1 2 5 On ITY 2 1 
GAs LY "* * 7 b a * > N „ Fo 8 * 


646 The CIVIL LAW, e. Boer i. 


dren of thoſe of whom they are de- 
ſcended b. | 


AN. 


Ir I 
ln what manner CHILDREN 


and other DESCENDANTS 
ſucceed. 


th. 


SECT. L 
Who are the Children and Deſcen- 


The CONTENTS. 


1. NM bo are the Children. 

2. Who are the Deſcendants. 

3. All Deſcendants are included under the 
name of Children, 

4. Baſtards are not comprized under the 
name of Children. | 


. Children born in the ſeventh or eleventh 


Month. 
6. Of Poſthumous Children. 
. Of Still. born Children. 
& Of Monfters. | 
9. The Child born during the Marriage is 
preſumed to be the Child of the 


Huſband. 
. I, 
i rhe RN Children is meant properly thoſe 
— who are in the firſt degree, that 


1s to ſay, the Son or the Daughter who 
are born immediately of the perſon to 
whom they are to ſucceed: And the 

name of Children is likewiſe given in a 
ſecond ſenſe to all the Deſcendants 
which are ſpoken of in the following 

Article. And when we would diſtin- 
guiſh theſe from the Children of the 
r 

Grand-children*. 

_ © Liberorum appellatione n es, & pfonepo tes 
cn EX 8 l. 2 

1 « fagnif. V. . ult. inſt. qui teſt. tut. dar. 


| II. ä 
2. Ni ho are The Deſcendants are thoſe who are 
oe Dos: born of the Son or Daughter; whether 
tdttuhey be in the ſecond degree of Grand- 
ſon, Grand- daughter, or in the third 
degree, or other more remote degree. 
For whatever degree they are in at ever 
ſo great a diſtance, they are called De- 
ſcendants, or Grand- children: and = 


have likewiſe the general name of Chil- 
a Rs * 1 35 


* 


we give them the name of 


ward birth, and the lo 


I. 104. F de verb, fp. | 


1 

Under the name of Children and De- 2. % Pe- 
ſcendants are Comprehended Sons me, 
ders; I-fons and Grand- „ 5 
laughters, without diſtinction either of ;1+ name o 
dex or 
deſcended of Sons or of Daughrers, and 
whether they be under the Power and 

Authority of their Father, or not . 
S 
fone; © Show viel, fre e 
feemini ſexu deſcendentes, 1. 56. F. de werd. uf. 


IV. 

By the name of Children is under- 4. zafard: 
ſtood only thoſe who are lawfully be- are . 

otten; and this name is not given to | 

ſtards, but when it is accompanicd 
with ſome addition, ſuch as that of na- c;uwo. 
rural Children, or ſome other which 
may diſtinguiſh their condition from 
that of legitimate Children. And when 
the queſhon is concerning the Succeſ- 
ſion of an Inteſtate, as Baſtards have no 
ſhare in it, ſo they are not comprized 
under the name of Children 4. 

4 See the eighth Article of the ſecond Section of Heirs 
and Execugors in general. 


V.. 


er the 


8 We muſt reckon in the number of * 


Children that are not legitimate, thoſe hom in che 
who are born within ſo ſhort a time n 
ter the iage of their Mother, that 1 
the Huſband jul reaſon to ſay that 
he is not their Father: and likewiſe 

thoſe who are born fo long a time after 

the death. of the Hu that it is 
reaſonable to Judge that they have been 
conceived or r his death. 6 


de eo qui centeſimo mo ſecundo die 


matus eſt, Hippocrates ſcripſit. & Divus Pius pon- 


tificibus reſcripſit, juſto tempore videri natum. J. 3. 
E. L N menſe 

ci per fectum um Jam receptum eit, der 
auctoritatem dodiiſſemi viri Hippocratis. Er ideo 
credendum eſt eum qui ex juſtis nuptiis ſeptimo 
menſe natus eſt, juſtum filium eſſe, l. 12. F. de 


aus hom. 


* Poſt decem menſes mortis-natus, non admit - 
titur ad legitimam hæreditatem, I. 3. $. penult. . de 
ſuis & legit. hered. De mulicre quæ parit undeci- 
mo „V. Nou. 39. C. 2. | | 


We have not ſet down in this 
Article the preciſe time mentioned in 
the Texts here quoted, becauſe the 
ſhorteſt time which is marked for a for- 
ngeſt time for a 
| backward 


and whether they be Childra. 


name of 


30 


backward birth, may be joined with 
ſuch circumſtances as to make us doubt 
of the certainty of the Rule concerning 
the time neceſſary for a lawful birth. 
Neither does there appear any Natural 
Principles by which it may be demon- 
1 that a Child, in order to its be- 
ing born at the due time, muſt needs 
have been conceived a hundred fourſcore 
and two days before its birth, and that 
a Child born within a ſhorter time after 
the Marriage cannot be legitimate. Nei- 
ther do we know of any Natural Prin- 
ciples which demonſtrate, that a birth 
cannot be delayed beyond the tenth 
month. For as to the forward birth, 
altho' we had the experience of Chil- 
dren certainly conceived at a certain 
day, born afterwards on the hundredth 
fourſcore and ſecond day, and which 
had lived a long time, and other proofs 
of Children born one or two days ſoon- 
er, which were not able to live; yet 
we could not infer from thence, that 
the ſpace of a hundred fourſcore and 
two days is fo preciſely neceſſary, that 
it is abſolutely impoſſible for a Child to 


live, if it wants one day of the ſaid time. 


And if it ſhould happen, that a Child 
which had been certainly conceived a- 
bout five months only before its birth, 
ſhould nevertheleſs live ſeveral years, 
which very credible perſons affitm that 
they have ſeen, this event would not be 
looked upon as an effe& impoſſible to 
Nature, but as being natural, although 
very ſingular. And as to the birth in 
the eleventh month after the Huſband's 
death, it is known, that there are Ex- 
amples both antient and modern, of 
Children who have been adjudged to be 
legitimate, altho' born a long time after 


ten months from the death of their Fa- 


ther. So that it does not ſeem poſſible 
to regulate the juſt time of a Woman's 
going with Child, in order to determine 
that a Child 3s illegitimate, if it is born 
a few days ſooner, or a few days later. 
And it 1s not reaſonable that a queſtion 
of this importance ſhould depend on a 
Rule which undertakes to fix the time 
of the operations of Nature, and eſpe- 
cially of thoſe which the combination of 
different cauſes does diverſify, and where 
it does not ſeem poſſible to point out 
the preciſe bounds of what Nature 1s 
able, or not able to do. But it ſeems 
reaſonable that in the particular caſes 
where the queſtion is, whether a Child 
be legitimate or not; the doubt ariſin 

from this, that the Child's birth is ei- 
ther too forward, or too backward, we 
ſhould join to the common Rules which 
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reſult. from the Texts quoted on this 
Article, as to what concerns the time 
of a Woman's going with Child, the 
conſideration of the particular circum- 
ſtances, in order to decide wiſely and 
prudently a queſtion of ſo great conſe- 
. 4 8 in which the honour of a 
_— the ſtate of a Child, and the 


quiet of the Families, which have an 
intereſt both in the one and the other, 
are all equally concerned. 
See the fiſth Article of the ſecond Scctim of Heirs and 
Execute m general, and the Remark « there 
made on it. | 
[It may not be to 6bſerve here, that accord- 


ing to the Law andC „ AA es 
a ſragle uh who u with , Whether it be by 
rs þ or any other perſon, makes her iſſue legitimate, 
alths' it be born immediately after Marriage: For in 
thus cafe the Marriage demenſirates whoſe the Child 1. 
But it i to be diſlimngwiſhed in the caſe of lum that 
marries a Widow with Child, whether ſhe be apparent- 
ly with Child at the time of her ſecond Marriage, of 
whether it be doubtful. For in the firſt caſe, it ſhall be 
reuted the Iſſue of the former Hurband; and in th 
other caſe, of the latter Huitband. Fleta lib. 1, e. 14. 
Coke 1 Inſtit. fol. 244. a. Cowel's Inſtitutes of the 
Laws of England, Book 1. Tit. 9. 


VI. 


The Children who are not as yet 6. of Pet. 
born when their Fathers die, whom We 
call Poſthumous Children, and likewiſe en. 
thoſe who are taken out of their Mo- 
ther's Womb, the being dead before 


| ſhe was brought to bed, are reckoned 


in the number of Children who ſuccecd. 


And although they are not as yet born 
when the — which 2 * are 
to inherit fall to them, by the death of 
their Father, Mother, or others their 
Relationsz yet they belong to them up- 
on condition that they thall be born 
alive, and they are conſidered as Heirs 
alrcady before their births. 


8. Sicuti liberorum eorum qui jam in rebus hu- 
manis ſunt curam prætor habuit, ita etiam eos qui 
nondum nati ſint, propter ſpem naſcendi, non neg- 
lexit, Nam & hac parte edicti cos tuitus eſt, dum 
ventrem mittit in poſſeſſionem. J. 1, V. de ventre 
in poſſ. mitt. 


Altho' theſe Poſthumous Children are not as yet born 


when the Seceſſion falls to them, yet it belongs to them, 


and it is kept for them till their birth. See the ſe- 
venth Article of the following Section, and the 
fourteenth Article of the firſt Section of Curators. 


VII. 


Still- born Children are not counted in 7- Of $4 
the number of Children who ſucceed, , — 
And although they were alive in their © 
Mother's Womb at the time that the 
Succeſſions which concerned them fell, 
yet they have no ſhare in them. For 
they are conſidered in the fame manner 


as if they never had been born, 


h See 
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is preſumed to 


SY r K. 7 ne 
The dr gr of the Succe ſon of Chi. 
and Deſdendants. 


here of the ſeveral of the 
go — the Succeſſion of 
of whom 3 
— — who had this 2 
them by Ado nor of the | 

ces which they made between the Chil- 
dren that were ted, and thoſe 
who remained under the * 1 
and Authority; between 
children by Sous, and Gen b by 
Ser, — — od hee nation, and 

w ca 

the Relation by He Female Sew, which 
they called At box wh Theſe di 
as to. what concerns: Suc 


no. neceſſary to ive an account 
[= 0 


had 


iven occaſion for ſeverul Rules; i that 


the ancient Law, the Children who 
were emuncipated were excluded by 


their Brothers who. remained in the Fa- a- 


mily under their Father's Power; the 


Children of Daughters were excluded 


from the Inheritance of their Grand- 
father by the Mother's ſide, by Vene 
and their Children, and £4 32 
Collateral Relations, who were 
number of the Agnatet. But in —— 
were very much 


of time theſe di 
moderated*: and at laſt the Emperor 


oy Ions — 12 


| Wan 64 
' The Child which y bom of | . 


— 


tre 


s Ly 
& T6 7 


rr. CONTENTS 


wt he Bi 
6. e 


| yet born. 
= Carater ta the Child tha is in the 
Mother's 


8, Pronifes for the Widow big with 

9. 3 the Child whoſe fate * 

o. Nee ele . exclude tbe 2 
dants from 

11. Of the caſe — wt Father and Son 

e ſame time. 


die at the 
12, Of the caſe where the Mother and 
on the breaſt die 


the 
13. Children | d the. Right of Tran 


miſſion. 
14. Proviſion for the Children. who deli- 
berate whether they all accept 


the Iuberitaucs. 
If. Fathers have the Uſufruft 4 Succeſ⸗ 
| ildren. 


fons which fall to their 
of the Fa- 


16. . which paſs. 
ae 7 2 urcerd. : ta ibe 
Tho E. 


I. 


Sex, and without any. difference — 
tween thoſe who are e and 
thoſt who have remained under their 
W . and if there is in 
one Chi on or Daughter, he . 
have the N gb 9% . 


* 


the perſon who di CL be! All the 
Fa 7 Ls Children be- Children | 

him, they ſhall ſucceed to him b 1 2 
equal Portions, without diſtinction off _— 


In what manner Children, &c. Tit. 1. Seck. 2. 649 


Rectè Prætor A liberis initium fecit ab inteſtato 

ſucceſſionibus, ut ſicuti contra tabulas i pſis defert, 

ita & ab 8 vocet. J. 1. f. 5. f. u. 
tet. aul. ext, unde bd, 

Si quis igitur deſcendentium fuerit ei qui inteſta- 
tus moritur, cujuſlibet naturz, aut gradus, five ex 
maſculorum genere, ſive ex feeminarum deſcendens, 
& live ſax poteſtatis, five ſub poteſtate fit, omni- 
bus aſcendentibus, & ex latere cognatis præpouatur. 


Nov. 118, c. 1. 
The caſes in which there is a Right of Primogentture 
are to be excepted out of this Article ; and we muſt like- 
wiſe except ont of it the marred Danghter;, who have 
rewounced their Right of Inheritance in favour of the 
Male Iſſue, or who without renowncing are excluded by 
forme Cuſlom. See the Preamble of the ſecond Sec- 
tion of Heirs and Executors in general. Thi: exclu- 
ſoon of the Daughters ceaſes when there are no Males, 
nor any deſcended of Males. og 


II. 


2.TheChil- If beſides the Children of the firſt de- 
_ * gree, there ſhould happen to be Chil- 
2 a ib ren of other Sons or Daughters deceal- 
Repreſenca- Cd, thoſe Children of the ſecond degree, 
tion with or their Deſcendants, whether Sons or 


he Chil- 5 - 
_ if the Daughters, in whatever degree they 


a rer. ducceſſion, together with the Children 
of the firſt degree, to take the ſhare in 
the Inheritance, which the perſon of 
whom they are deſcended would have 
had if he were alive; for they repreſent 
the ſaid perſon, that is, take his place, 
and enter into his Right. Which is the 
reaſon that the Succeſſion is divided a- 
mong the Children of the firſt degree, 
and the Deſcendants of other Children 
deceaſed, not by the head, or in equal 
portions, according to the number of 
the perſons who ſucceed, but by the 
Stocks; the Deſcendants of cach Son or 


Daughter having no more among them 


all, than the portion which their Father 
or Mother would take if they were 
„ ONE? 


> Si quem horum deſcendentium filios relinquen- 
tem mori contigerit, illius filios, aut filias, aut alios 
deſcendentes in proprii parentis locum ſuccedere : 
ſiye ſub poteſtate defuncti, ſive ſuæ poteſtatis inve- 
niantur. Tantam de hæreditate morientis accipien- 
tes partem, quanticumque ſint, quantam eorum pa- 
rens, ſi viveret, habuiſſet. Quam ſucceſſionem in 
ſtirpes vocavit antiquitas. In hoc enim ordine gra- 
dum quzri nolumus. Sed cum filiis & filiabus ex 
præmortuo filio aut filia, nepotes vocari ſancimus: 
nulla introducenda differentia, five maſculi, five fœ- 
minæ lint; & ſeu ex maſculorum, ſeu fœminarum 
prole deſcendant : five ſuz poteſtatis, five ſub po- 
teſtate ſint conſtituti. Nov. 118. c. 1. 
Ibis Right of Repreſentaiton takes place in the direct 

Line of Deſcendants without limitation. But it has not 
place in the Line of Aſcendants. See the fifth and ſixth 

Articles of the firſt Section of the following Title. 
And as to the Repreſentation among Collaterals, ſee the 
third, fourth, ſixth, ſeventh and eighth Articles of 
the ſecond Section of the third Title. 

I. may be obſerved in relation to this Right of Re- 
preſentation which Deſcendants have, that as it is agree- 
able to Natural Equity, fo it is received in the Provinces 

Vol. I. | 


chance to be, would be called to the 


of France which are governed by their Cute, 4a: well 
As which are governed by the ruten Law. How- 
eur, there are ſame ſtrange Cuftems, where the Deſein- 
darts hte not the Right: of Repreſectation. So that 
the Children exclude from the Sneceſfion of their Father, 
the Childrens of their own Brothers, the deceafed's Grand. 


III. 
If all the Children of the firſt degree 3. 4 9% 
being deceaſed, there ſhould remain on-, 
ly Grand-children by Sons or Daugh- 7"; o 
ters, theſe Grand-children would ſuc- 4% © 


be Ys Cu- 


cced by repreſentation of their Father a= of 4+ 


or Mother. And altho' they ſhould be#rf degree. 
all in a like degree, yet all the Children 

of each Son or each Daughter, let them 

be of never fo great a number, would 

have no more among them all, than the 

portion which their Father or Mother 

would have hade. | 


* Nepotes ex diverſis filiis varii numeriavo ſuc- 
cedentes ab inteſtato, non pro virilibus portionibus, 
led ex ſtirpibus ſuccedunt, J. 2. C. de ſuws C legit, 
Nov. 118. c. 1. : 


k IV. 

If there are Children or Deſcendants . rw 1 
of different Marriages, whether it be C/ldren of 
by the Father or Mother's ſide, all the ferent 

hildren of the fame Father, and all 
thoſe of the ſame Mother, ſucceed to ao 
them by equal ſharcs, without diſtinc- 
tion of the firſt or ſecond Marriage 4. 


__ © Matris inteſtatæ defunctæ hæreditatem ad omnes 
ejus liberos pertinere, etiamſi ex diverſis matrimo- 
niis nati fucrint. J. 4. F. ad Senat. Irtull. & Or - 
thr. Ex rerum vero conſequentia hoc ipfum & 
in patribus ſit ſecundas nuptias facientibus. Nov, 


„ 


V. 


la the caſe of the foregoing Article, 5.7% C/:1. 
where Children ſucceed to their Father «en of A, 


who has been more than once married, rel Mar- 


riages tale 


the Children of the firſt Marriage take owt ,,”,,.;. 
of his Eſtate before the Partition that 7 Ke 
which they ought to have in right of H a4 
their Mother: and thoſe of the ſecond or M 
other ſubſequent Marriage, if the Father 

has had more than two Wives, take like- 

wiſe out of his Eſtate before the Partition, 

what belongs to them in right of their 
Mother. And if it is the Succeſſion of 

a Mother who has had Children of dif- 

ferent Marriages, thole of each Marri- 

age take out of it before the Partition that 

which they ought to have in right of 

their Father e. 


Si mulier ex pluribus matrimoniis liberos ſuſ- 
ceperit, ſingulis patrum ſponſalitiæ largitates cuſtg- 
diendæ. J. 4. C. de ſecund. 8 | 
Abſolute unaquæque ſoboles proprii parentis 2c- 
cipiat ſponſalitiam largitatem. Nov. 22. c. 29, 
Ex rerum vero conſequent ia hoc ipſum & in pa- 
| .Vooo wid 
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more Children, 


be tet 
2 
ceed to a | 
would be neceſſary to 
RT De ie 15 
a Curator to W | 
of its intereſt, unleG they ſhould 
ink it more convenient to the 
Partition until the birth of the Child 


deceaſed. 
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| was to 


* 


account, that they might k 

th. It is upon theſe con ions, 
that we have Hot followed the Rule 
explained in this Text; and that we 
have made it conformable to Equity, 


VII. 
big with hid, f Y 5 ae 8 
wit 11d; i e to do fo the Chis 
5 thing for the ſecuriry of the Rights e 


of the Child that is to be born; Whe⸗ jus. 


HH: 


: 
Fl 
F 


„ evt. Id eſt, prectere- 
Ideòque & fi unum paritura fir, 
parte dimidia, fed ex quarta interim hares 
t nati, refiduum ei pro 

tres decreſcere de 


2 
—— 
— 
=> 


The cafe mentioned in this Text 
of the birth of three Children at atime 
is ſo very rare, that it would be unrea- 
ſonable to leave always three ſhares for 
the Children which may be born of a 


Widow who is left big with Child. 
0 


And althoꝰ it e metimes that 
there are two Children ut a birth, yet 
this would not be a ſufficient reaſon for 
laying afide always two ſhares, whenan 
Inheritance is to be divided during the 


ther it be in the cafe of a Partition, if 
it is neceſſary that otie ſhould be made, 
or for other cauſes, ſuch as that of ex- 


io erciſing the Rights, and managing rhe 
eſt, 


Goods which may belong to him, a Cu- 
rator is named for thefe Functions, as 
has been ſaid in its proper places. 


„ Quoties autem venter mittitur N X 
folet mulier curatorem ventri pete & bonis. 


I. 1. iy. F. de vent. in a See 


the th Article of the firſt Section of Cu- 


vin. 


IF in the caſe of the foregoing Arti- 8. Nov. 
cle, the Widow ſhould demand a Pro- es fo the 
viſion out of rhe Goods of the Inheri- 54 
tance, for her ſubſiftence arid maitte- ; 


4 


nance during her being with Child, on 
the Child's account; this would be 


* 7 7 


granted her in proportion to the quality 


of the perſons, and the Goods of the 


deceaſed, altho' ſhe ſhould have an E- 
ſtate of her own. For this proviſion 
being for a Child that is to be born, and 
which is to have its ſhare in the Iuhe- 
ritanee; both the Publick Intereſt, Hu- 
manity, and Religion do all of them re- 
quire that even more care ſhould be th- 
ken of it than of the Children that are 
already born. And this Proviſion would 
be taken out of the ready Money be- 


longing 
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ſhould 
der to 


28 veatris alimenta mulieri ſtatuere debet. 


In what manner Children, &c. Tit. 1 Sect. 1. 6 


longing do the Inherita 


if there is 
any, or our of the other which 
may be moſt cafily, and moſt readily 
converted into Moneyb. But if it 
appear, that the Widow, in or- 
get this Proviſion, had feigned 
herſelf to be big with Child, ſhe would 


be o 8 
j 


count. | N | 


ber, primùm ex pecunia numerara : se 


rit, ex his rebus qua patrimonia onerare magis 


nec 1 rem pertinet an dotem babeat unde ſuſten- 
tare 
Favorabi partus quam i. Par- 
tui enim in hoc favetur, ut in 12 
pucro, ut in familiam inducatur. Partus enim iſte 
alendus eſt, qui non tantum parenti, cujus eſſe di- 
citur, verum etiam reipublice naſcitur. J. 1. F. 1. 
er. 5 | 
Et fi ſciens prudenſque ſe non 
eſſe oonſumpſerit, de — id conſumpiiſſe, Labeo 
ut. I. 1. §. all. F. de vente in poff. mace. - 


IK: 


». Nevida If in the ſame caſe there ſhould be 
for theChild other Children of a former Marriage, 
whoſe fate or Heirs of Blood in default of Chil- 


&s called in 


dren, who ſhould pretend that the Child 
which the Widow is big with, or which 
is already born, is not legitimate, ſo that 
it ſhould be neceſſary to have a judicial 
determination, touching the ſtate of this 
Child that is born, or to be born]; du- 


ring the time that this queſtion remains 


undecided, the Child's Mother, or its 


Curator, might demand a proviſion out 
of the Goods of the Succeſſion for its 


Alimony. And if the Law- ſuit ſhould . 


laſt a long time, the Allowance would 
be increaſed according to the Expence, 
including likewiſe therein that which is 
laid out on his Studies, and other neceſ- 
ſary Expences according to the quality 
of the perſons, and the greatneſs of the 
eſtate. For in ſuch a controverly, we 
ought to preſume during the time that 
it Is undecided, both in favour of the 
Mother, that ſhe has not been unfaith- 


ful to her Huſband, and in favour of the 


Child, that it is legitimate; and it would 

be of a much worſe conſequence to have 

deprived the Child of its Nouriſhment 

— Education, if it ſnould appear to be 

E than to have diminiſhed the 
ES 


t : quia videntur, qua ita preftantur, - 


 reſtituet hareditatis petitori. 


io. Summatim er 


Inheritance in ſo much as had been ap- 
pled vo that uſe, altho' it ſhould be at- 
rerwards adjudged that the Child is not 
legitiraate *. us, this Allowance 18 


not refuled, altho* the ſtate of the Child | 


may appear doubtſul, which it ought 
to be & it were evident that the Chud 
had no manner of right *. 


* $i cui controverſia ket an inter Ibero it, & 
impubes fit cauſa cognita perinde polkiſio dark. 
ac i nulla de en re controvertia cet. L. 1. f. 
Caren. edicts, 

Nr this Law, 
mens tomching twe fate of 
and & bas attacad the 
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Kant bon, the Fudgmeoe winch ſhould be gt 
kj eee 
binder hum from applying afterwar d to have & reverſed, 


as well at evety Monat who bas wr been fuff-iently dee 
„ 


qui ex Carboniano miſſus eſt, videamus? Et fi- 
quidem fatis impubes dedit, five decrevit præſes, 
tive non, deminuet veſtendi cauſa: & hoc minus 
dd & fatixdare non 
potuit, & aliter alert fe videtur non poſſe, demi- 
nuendi cauſa uique ad id quod alimentis ejus ne- 
ceſſarium eſt mittendus eſt. Nec mirum debet vi- 


deri, hareditatem alimenta minui, ejus 
quem fortaſſe judicabitur filium non eſſe, cum om - 


nium edictis venter in poſleſſionem mittatur, & 


alimenta mulieri preeſtentur propter eum qui poteſt 
non naſci. Majorque cura debeat N | 


pereat filius, quam ne minor hareditas ad petito- 
rem perveniat, fi a it filium non elle. {.5.4.;. 
F. de Carbon. Ed. on folum alimenta pupi 
præſtari debent, fed & in ſtudia, & in cxteras ne- 
ceſſarias impenſas, debet impendi, pro modo tacul- 
tatum. J. 6. K x. cod. | 
» Cauſz cognitio in eo vertitur, ut fi manifeſts 
calumnia appareret corum qui infantibus bonorum 
poſſeſſionem peterent, non bonorum poſleſ- 
_ cùm petitur ex 8 
bonorum poſſeſſio preetor cognoſcere. Et 
quidem nem cauſam invenerit, evidenterque 
probatur filium non eſſe, negare debet ei bonorum 
ſſeſſionem Carbonianam. Si verd ambiguam 
cauſam, hoc eft, vel modicum, pro puero facientem, 
ut non videatur evidenter filius non eſſe, dabit ci 
Carbonianam bonorum poſſeſſionem. I. 3. f. 4. . 


Ale this laſt text dots not relate to the Proviſion 


, but to the Inheritance it ſelf, yet it 
„ * 
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Title, « fhonld T — the 
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If the deceaſed has left behind him 1 e- 
Children, or only Grandchildren, and/cmuwu; 
if his Father, or Mother, or other A- πν the 


ſcendants have ſurvived him, his Chil- 


dren, or Grandchildren of both Sexes, . 
in what degree ſoever they are, will 
exclude 
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uppoſe, that it wert 1 ſucking C1. 
who died with its Mother, Ae. i 

| ity. g 2 togethtr. 
k, by Fire, © 


Si quis 2 deſbendentium fuerit ei qui inteſ- 
tatus moritur, cujuſlibet nature, aut gradus five ex 


i hs... 


maſculorum genere, five ex” forminarum deſcen . 
dens, & five A ſub poteſtate fit, 
omnibus aſcendentibut, & ex latere cognatis pr- 


XI. 


11, of % - Seeing the don does nt ſucceed to 
1 Lew by Fache but when he ſurvives him, 


the Farber 1nd ſince it may happen thas they may 


and Son dit 
at the ſame 


happen that 


both die together, ſo that it cannot be 
known which of chem died firſt; it is ne- 
ceſſary in this caſe to 
ſucceed to the Eſtate both of the one and 
the other. Thus, for inſtance, if it ſhould 


iſhed together in à Battel, or in a 
by rack, and that it were 1mpolt 
to — which of them had ſurvived 
and ſucceeded, Whether the Son had 


ſurvived the Father, or. the Father the 


Son, that the Eſtate of him who died 
firſt might go to the Heirs of the o- 
ther; it would be preſumed that the 
Son had ſurvived 
Father. And it would be the fame 
thing if it were the Mother and the 
Son. For this being the Natural Order, 


it is ſuppoſed that the event has been 


conformable to it; and this preſumption 
may be founded on this, that it is natu- 
ral to think that by reaſon of the diffe- 
rence of age, the Son, being the moſt 
robuſt, has reſiſted Death the longeſt p. 


y Chm bello pater cum filio periſſet, materque 
filii quaſi poſtea mortui bona vindicaret, agnati 
verd patris, quaſi filius ante periſſet, Divus Hadri- 
anus credidit patrem priùs mortuum. J. 9. F. 1. F. 
de reb. dub. | | 

Cum pubere filio mater naufragio periit; cum 
explorari non poſſit, uter prior extinctus fit, hu- 


manius eſt credere filium diutius vixiſſe. I. 22. 


tod 


teſtamento ſcriptum haredem t. perierit, in- 


telligitur ſupervixiſſe filius patri, & ex teſtamento 
hæres fuiſſe: & filii hareditas ſucceſſoribus ejus 


defertur, niſi contrarium gm d. l. 5. 4. See 
t 


the following Article, with the remarks upon it. See 
likewiſe the fifteenth Article of the fourth Section of 
Proofs and Prefumptions, and the remark upon it. 


XII. 


12. Of be Altho” in the cale of the preceding 
14 3 Article it is preſumed, that the Father 


te who ſhall 


a Father and his Son had 


d ſucceeded to the 


si Lucius Titius cum filio pubere quem ſolum 


f 


the Chi he Mother had lived 


as 
y e of Puberty, whe- 
her it be that the caſe had happen 
to the Son and the Mother, or to the 
Son and the Father a. 00 


a Inter ſocerum. & generum ene ut fi f- 
lia . i — anniculum filium habuiſſer, 
ru « 


Mg > 
e intelligitur, . uf 


& hic con- 


lt is nec to remark on this 
and the foregoing Article, that theſe 
Rules fou aß to be founded on the 
umptions of What naturally happens, 

it would ſeem that they ought to be 
fixed, and always the fame in all forts of 
caſes without diſtinction. That is to 
ſay, that whatever the. conſequence 
might be either for or againſt thoſe who 
have any intereſt 4 hz Father or 
Son died firſt, and without any regard 
to the conſideration which the intereſt 
of one of the Parties might deſerve a- 
bove that of the other; we ought al- 
ways to judge in the ſame manner. 
Nevertheleſs we ſee in ſome Laws, that 
in theſe forts of caſes, where it is not 
known which of the two died firſt the 
preſumptions are different, according to 
the conſideration of the perſons con- 
cerned. Thus, for example, in the caſe 
mentioned in the firſt of the texts cited 
on the preceding Article, where the 
ueſtion was, whether the Relations of 
the Father ought to inherit his Eſtate; 


which would have been juſt, if he had 


ſurvived his Son, or whether the Mo- 


ther ought to inherit the Father's Eſtate, 


as having paſt to the Son, if he died 
only after his Father, the Emperor 
Adrian decided in favour of the Mo- 


ther, that the Son had ſurvived his Fa- 


ther. Thus, on the contrary in a like | 
caſe, where a perſon who had been ſet 
free from Slavery, died together with 


his Son by the ſame accident, ſo that it 
was uncertain if either of them, or 
which | of them did ſurvive, another 


0 Law 
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to the perſon for whoſe benefit the 
duciary Bequeſt was deviſed; whereas 
had it been preſumed that the Son had 


In ih wianner Children, Rc. Tit. 1. Sect. 1. 633 


Law preſumes in favour of the Patron; 
that is, of the Maſter who had given 
this perſon who had been a Shave his 
freedom, that the Son had not furvived 
his Father, that the Father's Inherirance 
might go ro the Patron -; for he had 
ight to ſucceed to the perſon whom he 
had made free from Slavery, and who 
died without Children. And this Law 
him to the 8 who ought to 

Heir to the Son, unleſs it were 
clearly proved that the Father died firſt : 


Si cum filio ſuo Libertus fimul perierit, in- 


teſta ti pa trono N defertur hæredi 
tas, fi non probatur ſupervixiſſt patri 
falins. Theſe are the words of i N 


which explains afterwards the motives 


of this deciſion, founded on rhe conſi - 


deration of the perſon of the Patron. 
Hoc enim reverenti4 patronatus ſuggerente 
dicimus. nd 


. 9. U 2. F de . dub. 


Me ſce alſo that in a like event of a 
Father and a Son having periſhed toge- 
ther in a Shipwrack, or by ſome other 
accident, another Law preſumes under 
another view, that the Son did not ſur- 
vive the Father. It is in the cafe where 
a Teſtator had required his Heir to re- 
ſtore his Eſtate, or a part of it, or ſome 
particular thing, to another perſon af- 
ter the death df this Heir, if he ſhould 


die without Children, It is faid in that 


Law, that if the Le Who was 
charged with this Fiduciary Bequeſt b, 
having only one Son, this Son and his 


Father had died at the ſame time by ſome 


accident, ſo that it was impoſſible to 


know which of them had furvived; it 


would be preſumed that the Son had 
not ſurvived, and that therefore the 
caſe of the Fiduciary Bequeft had hap- 

„the perſon who was charged 
with it having died without Children. 
Which would make the Eſtate to $0 


vi- 


ſurvived, it would have made the caſe 


of the Fiduciary Bequeſt to ceaſe; and 


the Son having ſucceeded to his Father, 
he would have tranſmitted the Eſtate to 
his Heir. Si quis ſuſceperit quidem fili- 
um, verum vivus amiſerit, videbitur ſine 
liberis deceſſiſſe. Sed fi naufragio, vel 
ruind, vel aggreſſu, vel quo alio modo ſi- 
mul cum patre perierit ( filius) an conditio, 
fe fine liberis pater decederet, defecerit vi- 
deamus, & magis non defuiſſe arbitror. 


Duia non eft verum filium ejus ſupervix- 


iſe. Aut igitur filius ſupervixit patri, 
& extinxtt conditionem fideicommiſſi : aut 


ing any Children alivebe 


von ſipertixit, & extitit conditio Ch 
antem quis ante & quis pee dect 
non apparet, extitifſe conditionem fideicoms 
mii maris direndun . 1.15. 5 7. ff. ad 
Senat Trebell. It would ſeem as it we 
might 8 conclude from this 
Decifion, that ſince it preſumes contra- 

to the Natural Order, and againſt 
the Rale explained in the cleventh Ar- 
ricle, that the Son did not furvive his 
Father, it is founded only on the favour 
of the Fiduciary Requeſt, to make it 
ſubſiſt againſt the Heir of the Son. And 
ſince it was ſufficient for the perſon 
who was to be benefited by the Fiduci. 
ary Bequeſt, that the Son had not ſur- 
vived, whether he died before his Fa- 
ther, or only in the ſame moment with 
him e; rhe Law barcly ſuppoſes that the 


Son did not ſurvive, and that therefore 


the condition of the Fiduciary Bequeſt 
was come to paſs, which accompliſhes 
the intention of the Teſtator, which 
was to prefer no body to the perſon 
who was to be benefited by the Fidu- 
ciary Bequeſt, but rhe Children of his 
Heir, in cafe he ſhould have any who 
ſhould ſucceed him. 


> This u the name which uu given ro thiſe forts of 
e Which we ſhall treat of in the fiſth 
Aut non ſuperyixit us, & extitit conditio. 
It appears from all theſe ſeveral queſ- 
tions which ariſe. from the caſe where 
the Father and Son die together, that 
the Laws decide differently touching 
the order of thcir death, according to 
the differences of the perlons concerned, 
judging in favour of the Mother, that 
the Father died firſt, deciding on the 
contrary. in favour of the Patron, that 
the Son did not ſurvive; and in favour 
of the Fiduciary Bequeſt, that the con- 
dition on which it was left has happcn- 
ed, by the Father's Geh without lcav- 
hind him. And 

in this laſt caſe, it is not the favour of 
the perſon for whoſe benefit the Fidu- 
ciary Bequeſt is left, that occaſions this 
Deciſion, but barely the quality of its 
being a Cauſe relating to a Fiduciary 
Bequeſt, which was ſingularly favoura- 
ble in the Roman Law. But if in the 
ſame caſe of this Fiduciary Bequeſt, it 
were the Widow of the Father, and 
Mother of the Son who died together, 
who ſhould pretend that ns. — to 
the Rule of the eleventh Article, and 
the Order of Nature, her Son had out- 
lived his Father, and that thereforc the 


condition of the Fiduciary Bequeſt had 


not happened, ſince the Father having died 
| the 
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Puberty | 
third, which ſuppoſes that the Father Equi 


ment. And it is truth, and neceſf: 


Mother in favour of him who was to 


4 


have the benefit of the Fiduciary Be- 


2 that the Son had ſurvived his Fa- It. 
ther, and would it not be juſt on the 


contrary, to ne in favour of the 
Mother, that the Son had lived longeſt; 
ſeeing the Mother would have for her 
on one fide, the natural preſumptio 

that the ought to ſurvive the Fa- 
ther, the other ſide, the favour 
of her quality of Mother, which, ac 


cording to the ſpirit of the Laws which 
we haye juſt now quo 


it may be remarked, that there * 


from the Laws Which we have q 
and from others relating to this ſubject, 
three different manners of deciſion in 
ee. of this nature, The firſt, which 
ry 6b 22 ir, Jurpired the Father: 
the ſe whic an exception 
to this firſt in the caſcs of a Child who 
is under the years of : and the 


died in one and the ſame mo- 
certain that one 


of theſe caſes muſt of neceſſit pen; 
that is to ſay, either that de Naber 
dies firſt, or that he dies laſt, or that 
both the one and the other die the ſame 
moment. It may be faid of the third 


of theſe three kinds of Preſumption, 
ought to be aboliſhed, if it were 
the Rule to preſume always that the Son 


that it 


who is adult ſurvived the Father, and 
that the Father ſurvived the Son that 
was under the 


of fourteen years. 


For by this Rule we ought never to 


reſume, that both of them died in the 
e inſtant; and all the queſtions would 
be decided by the age of the Son. Since 
therefore it is certain that the Laws 
preſume ſometimes that the Son, even 
altho' he be of the age of fourteen 
has not ſurvived it follows from thence 
that thoſe Laws __— that it may na- 
turally happen, either that the Son dies 
firſt, or that both the one and the other 
die in the fame inſtant; and this is like- 


wie a Truth which Reaſon ſufficiently 


convinces us of. For it may happen ſe- 


veral ways, that the Mother may periſh 
under the Ruines of a Buildi | Sf 
than the Child whom ſhe ſuckles. It 
may happen that a Son may be killed in 
a Bartel before his Father; and on the 


{ame occaſions, and likewiſe on all o- 


thers, it may ſo fall out, that they both 


* > * * 
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ted, would ſcem 


Laws 
ee * * 
fame in and ar 
other died 
fit the e- 
ng tha 
ma | 
| whoſe Cauſe 
whereas if we 
of the event, 


that according to the Order of that 


which the Truth would make, if it 


the co 
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ined. And this manner of deciding 
Lo bave its foundation in a principle of 


on the other ſide 
to come to ſome deciſion, which can- 


not be made but by ſuppoſing one of 
the caſes which — 2 is 
only the Law which can ſubſtitute its 
Authority, 1n the place of the Deciſion 


were known. It is in this manner that 
we ought to reconcile thoſe Deciſions 
which are ſo different; whence it ſeems 
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nature, we ought to join to the know- 


ledge of the matter of fact, ſuch as it 


may be gathered from the circumſtances, 
: deration of the perſons con- 
that we may decide the matter 
by all theſe views purſuant to the prin- 
ciples which reſult from the reflections 
on all the ſaid Laws. > | 
If in order to make application of 
theſe Principles, we ſuppoſe that a Fa- 
ther, and 7 only Son 5 ou thir- 
deen years o avVl together, 
the Widow, x Hin of the ſaid Son, de- 
mands the Goods of the Father, toge- 
ther with thoſe of the Son, — 
that the Son out-lived the Father, 
conſequently ſucceeded to him: and that 
the Collateral Relations of the Father 

demand his Inheritance, and likewiſe 

over and above that which the Father 
was intitled to out of the Goods of the 
Son; and ground their pretention roy 
DE Set this, 


In what manner Children, &c. Tit. 1. Sect.2. 655 


this, that the Son not having as 
fourteen years of age, we cnghn wprd- 


ſume that the Father out-lived him. 


How ought this Q to be decided ? 
Would it be adjudged thatthe Son, be- 
cauſe of his tender died the firſt, 
and that therefore 2 is to have 
no ſhare in the Goods of her Son? Or 
will it be in favour of the 
Mother, that the Son has ſurvived the 
2 — omg — pray oh 
much younger years, t 
ther be deprived of that which ſhe 
ought to have, if it were certain that 
her Son had furvived, fince it may even 
have happ 2 — 
the Son, by reaſon of other circumſtances 
beſides that of which is not a cer- 


rain proof that the Son died firſt? Or 


would it be ſuppoſed rather that both 
the one and the other died in the fame 
inſtant, in order to give to the Mother 
the Eftate of her Sohn, whom the Fa- 


ther did not ſurvive, and to the Collate- 
ral Relations the Father's Eſtate, to 


which the Son did not ſucceed, he not 
having ſurvived the Father? The firſt 
of theſe three ways of deciding this 
Queſtion would * too hard. And 
fince it is poſſible that the Son may have 
furvived, it would ſeem that we ought 
not to decide the doubt by the contrary 
ſuppoſition, which deprives the Mother 
of all matiner of ſhare in the Goods of 


her Son which came to him by his Fa- 


ther; which conſideration will be an 
inducement for deciding the doubt ac- 
cording to the ſecond manner; fince 
the third would ſtill have this hardſhip 
in it, that the Mother would be there- 
by deprived of that which even the 
Caſtorns which a ate the Goods 
to thoſe of the Stock from whence th 
came, give her out of the Goods whic 
the Son has inherited of his Father. 

If we ſuppoſe for another caſe, that 
a Father who had ſeveral Sons dies with 


one of them, ſo that it cannot be known 


which of them died firſt, and that this 
Son having ſome Eſtate of his own, had 
made a Teſtament, and therein named 


one of his Friends his Univerſal Heir, 


and that the Brothers coming to divide 
among them their Father's te, this 
Heir of their Brother ſhould 8 
that the Son had ſurvived the Father, 
and that therefore he ought to have not 
only the Goods belonging to this Son, 


but likewiſe the ſhare which fell to him 
of his Father's Eſtate. Would this 


ueſtion be decided in favour of this 
Heir, by preſumi that the Son died 
laſt; or would it be determined in fa- 


vour of the Brothers, the preſump- 
low thet thay bed Card in the Ga tn- 


| and that ſo the Brother's Heir has 


had ſome other way? This Heir woukt 
be f on the preſumption that the 
Son ſurvived and fuccceded his Fa- 
ther: and the Brothers would have to 
urge on their ſide, not only the conſi- 
deration which is ſo very favourable of 
the Natural Equity which calls them to 
ſucceed to their Father's Eitare, and 
which excludes this Stranger from it; 
but likewiſe this reaſon, that there be- 
ing no manner of proot to ſhew which 
of the two died firſt, nor any realon to 
prelume in favour of the Stranger, a- 
gainlt the intereſt of the Brothers; it 
ought to be preſumed that both the one 

the other died in the ſame inſtant, 


with as much or rather more reaſon 


than in the caſe of the Fiduciary Bequeſt 
Which has been ſpoken of. 2 ac- 
cording to the Principles which we 
have juſt now been enquiring into, it 
would be cnough for this Heir, that he 
ſhould have the Goods of the 
Son, without having any ſhare in thoſe 
which the Son would have inherited of 


his Father, if it had been certain, as it 


is not, that he did ſurvive him. 

We might give other Examples of the 
like caſes, but theſe few are ſufficient for 
a matter which ſo rarely happens; and it is 
enough to have taken notice of theſe ſeve- 


ral Principles, which ſeem to be ſufficient 
for all the different caſes of this nature. 


V. I. 32.4. 1. f. de veligiof. & ſumpt. fun. |. g. 
9974475 e 
5. 1. 1 V d. NT 1 FO 

It Ar texts, the wor whereof we 
net hes Ta, that the or prefumpeion is that 

mſtant, it cannot be ſail 

ſurveved the other. So 

it is only by circumſtances, or upon particular con- 
| that the is fre ſumed. 

x + of the fourth Section 


8 


Children and other Deſcendants are 2 


conſidered as being in ſome manner , Re 
Maſters of the Eſtate of their Father rebar ah 


or Mother, Grand- father or Grand-. 
mother, and other Aſcendants, even 
before their death. And when that 
does happen, it is not ſo much a Suc- 
ceflion which the Children acquire, as 
a continuation of a Right which they 
had already, with this difference be- 
tween this Right and the Inheri * 

| that 
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rhat "whereas during the iſe of the” J ſuccceds"t0 his Mother, or other 
Aſcendant to whom they ſucceed, they”. ſcendant by the Mother's ſide, his Fa- 
had his Eſtate as it were in Partnerſhip ther ſhall have the Uſufruct of the 
with him, and that his Poſſeſſion pre- Goods of that Succeſhon, as ſhall be ex- 
ſerved it to them; they have now all plained in the following Title“. 
alone the ſole and entire Right to the , the fend Seftion of the following Tick, 
Eftare after his death. 4 — _ F 
e | be 6 — We muſt likewiſe obſerve upon the 16. Rights 
of their own Right, as if they ſhould ſame ſubject of the Succeſſion of Chil- wi pa 
ha to be young Children, the dren and other Deſcendants, and — end 
Eſtate would be entirely theirs l. Which wile in general touching all Succeſhons , . 
| has this effect, that if the Son who has of Inteſtates, Whether they be Deſcen- fand ts 
ſurvived his Father, and who has not dants, Aſcendants, or Collaterals, that / Efare. 


renounced the Succeſhon, happens to 
die before he has entred to it, or even 
before he knows that it is fallen to him, 
he would tranſmit, that is to ſay, would 
make his Right to paſs to his Heirs. 
And this is What is called the Right of 
Tranſmiſhon, of Which we ſhall ſpeak 
in its proper place . en 
In ſuis hæredibus aditio non eſt neceſſiria, quia 
ſatin ipfo jure lueredes exiſtunt. l. 14. f. dr ſuu 
ti. bared. | | 
In ſuis hixredibus evidentius apparet continuatio- 
nem dominii eo rem perducme ut nulla yideatur 
haceditas fuiſſe quaſi olim hi, domini eſſent, qui 
etiam vivo - patre mmodo domini exiſtiman- 
tur. I. 11. F de l. & . Sui autem haredes 
fiuot etiam ignorantes. $. 4. fl. de hered. gue ab int; 
Et ſtatim 4 morte parentis quaſi cont nuatur do» 
minium, 4. 5. wh | | 
Ae this word ſuus hires does not agree fo all 
Children in n . eman- 
ed from their Father's Power lofi this quality, yet 

theſe Text: are nevertheleſs conformable to the Uſage in 
France, which dort not make this Aiſtiuction between 
Childrets in matters of Suter, and which, even un- 
der the Roman Law it fulf, was aboliſhed by Juſtinian. 
V. Noy. .. . r b | 


there may be in the Inheritance certain 
2 which go to the Heirs of Blood, 
altho' they be deprived of the Succeſ- 
ſion by a Teſtament, or even that they 


renounce it. Thus the Right of Patro- 


e annexed to a Family, paſſes to 
thole to whom the Title 4. it, al- 
though they do not ſucceed: to the E- 
flate *. Thus the Right of being in- 
terred in the Burying place of the Fa- 


mily, paſſes equally to thoſe who are f 
the Family, whether they Inherit the 


Eſtate, or not). 


* Fiki hzredjtate pater ſe abſtinentes, jus quod 


in libertis habent paternis, non ammittunt. I. 9. F. 
de jur. putron. l. 47. f. 4. F. de bon. libert. 
Allo the Right of Fatronage which # ſpoken of in 


this Article be of 4 ciff.row rature from that mentioned 
in this Law, yet it may be applied to it, 3 tw 


Rights have one and the ſame name, and that the one 
as well az tbe ofÞr goes to the Relations, altho* 
they do na ſucceed ai Heirs to the Eflate. The Patro- 
nage ſpoken of in this Article, is the Right which the 
Church bas granted to the Foum ders of ſome Benefices, 
and their Deſcendants, to preſent to the Ordinary who 


has the Right of Inflitution, perſons who are capable. 


Which is a matten that does not | come properly within 


— ann „MAF & jan 
14. Provi- . 1d other Deſcen- * Ly 22 45 
fron — the Jants, who ſurvive their Fathers and 9 F * 


- Mothers, and others their Aſcendants, 
= — Ge of their Eſtate, as has been 
ther they faid in the 8 Article, yet they 
ray have nevertheleſs the liberty to delibe- 
ne. Tate whether they will accept the Inhe- 
ritance, or whether they will abſtain 

from it. And if during the time that 

is given them for deliberating, they de- 

mand ſome Allowance for their ſubſiſt- 

ance, it is granted unt6 them, as has been 


4 


ſaid in another placet. 


See the [ext Article "the Section of Heirs ö 

Executor 222 i 7 | 7 

eto; eee " 

. Fathers It is neceſfary to. remark in relation 

have the to the Succeſſiom of Aſcendants which 

Uſufrud of gg to their Children, and other Deſcen- 

— fa ta, that they have not always a full 

70 they and plenary Right to them. For if the 

Childres. Son Who is under his Father's Authori- 
. | 


e 
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Lrhough the ſubject matter of this 
Title be limited to that which 


concerns Children and other Deſcen- 


dants, and that it may ſeem for that rea- 
ſon that we ought to ſpeak here only 
of the Lines and Degrees of Deſcen- 
dants; yet the connexion there is be- 
tween the Lines and Degrees of Aſcen- 
dants, Deſcendants and Collaterals, does 
not allow this matter to be divided; 
bur ſeeing we are about to explain here 
the Lines and Degrees of Deſcendants, 

it is proper likewiſe to join the others. 
Seeing theſe Lines and Degrees of 
Proximity, or Conlanguinity, are more 
caſily dillinguiſked in a Figure we have 
2 inſerted 
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In what manner Children, &c. Tit 1. Scl 3. 657 


inſerted one at the end of this Section. 
But it is neceſſary beforehand to explain 
what is meant by of Proximity, 
and by the Lines which the faid Degrees 
compolez for it is by thoſe Lines and 
Degrees that we ſee what is the Proxi- 
mity between two and this 


perſons ; 
be the ſubject matter of this Section. 
The knowled 


Ic ge of the Degrees of 
f not only neceſſary in the 
matter of Succeſſions, but likewiſe in 
other matters z as in Tutorſhips, that 
thoſe may be named Tutors who are re- 
lated to the Minors, and thoſe excuſed 


who are not: in the Chal or Re- 


cuſations of Judges who are tions: 
in the admiſſion of Witneſſes, either in 
Civil or Criminal Cauſes, in order to 
receive or reject the Teſtimony of thoſe 
who are related to the Parties /: in Mar- 
riages, which are unlawful between thoſe 
that are within certain degrees of Rela- 
tion or Affinity b. F 


* Juriſconſultus cognatorum gradus & affinium 
debet. Quia 2 
imum quemque agnatum redire conſueverunt. 

. 10, ff. de radius & an. Preteres legibus judi- 
eiorum publicorum, contra affines & teſti- 
monium inviti dicere non coguntur. d. l. 
* liceat contrahere matrimonium cum 
nepte vel pronepte, itemq; cum matre, avia, 
vel proavia: & ex latere amita ac matertera, ſoro- 
re, ſororis filia, & ex 2 præterea fratris 
tui filia, & ex ca nepte. temque ex affinibus, 
privigna, noverca, nuru, focru, cxteriſq; | 
antiquo prohibentur à counctos ſe 
abſtinere, J. 17. C. de nuptics, | 


The Prohibitions of Marriages with- 
in the Degrees of Proximity and Affini- 
ty, which had been eſtabliſhed by the 

oman Law, have been very much en- 
larged by the Canon Law, which is ob- 
| ſerved in France . But this matter does 
not belong to chis place; for here it 
ſufficeth to point out the Order of the 
Degrees of Kindred in ſo far as concerns 
Succeſſions. And as for the Degrees of 
Affinity or Alliance, as the ſame have no 
relation to Succeſſions, Allies by Mar- 
riage Og no manner of Right to in- 
herit, weſhall ſay nothing of them d. The 
Degrees of Affinity are ſufficiently di- 
ſtinguiſned by thoſe of Proximity; for 
in order to know the Degree of Affini- 
ty between the Huſband and the Rela- 

ons of his Wife, and between the Wife 
and the Relations of her Huſband, there 
is no more required but to place the 
Huſbands in the fame Degree in which 
their Wives are, and the Wives in the 
fame Degree with their Huſbands. 
eh fuctellis permittitur. 1.7 
C. com. de Hung. . 4 

Vo L. J. . 


their being 


Sceing all the Articles of this Section 
re 


have to the Figure of Kin- 
dred which is placed at the end of it, 
and that without the fight of the faid 
Figure it will be difficult for begin- 
ners to underſtand aright all this detail 
they are to take notice that it will be 
convenient for them to have the Figure 
before them at the reading of cach Ar- 
ricle, and before look into it to 
read the Advertiſement which we have 
ſet down at the end of this Section, for + 
the right underſtanding the uſe of the 
ſaid Figure. 
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or C 1 e 15 
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3. Line of Aſcendants. 2 
4. Line of Deſcendants. 
7. Line of Collaterals, 
6. Divers Lines of Aſcendants and De- 
r 
7. Lines of Aſcendants by the Father's 
f fide and Mother's fide. | 
8. ag X60 of Aſcendants, and thtir 

, A 


9. Difference between the Lines of Aſcen+ 
_  dants and thoſe of Deſcendants. 

10. Divers Lines of Collaterals, 

11. Three Orders of Collattrals: 

12. The Proximity of the Degrees of Col- 
laterals is not regulated by the Or- 
der of the Lines. _ 

13. Situation of the Lines of Collaterals. 

14. Two ways of counting the Degrees, 

one according to the Roman Law, 
and the other according to the Ca- 
non Law. | 
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I. 
Ecing Proximity between two per- 1. %- 
ſons proceeds either from this, that * 

they are delcended one from the other, 7 3 
which makes the connexion between janguiniy. 
Aſcendants and Deſcendants, or from | 
both deſcended of one and 
the ſame perſon, which makes that of 
Collaterals; we judge therefore of the 
Proximity between two pains by the 
number of Generations which make both 
the one and the other of the ſaid con- 
nexions. And wr 1 
called Degrees, by which we om 
one perſon to 2 Yor in order to make 
the computation of their Kindred, in 
the manner which ſhall be explained in 
the following Articles. 

* Gradus dicti ſunt à ſimilitudine ſcalarum loco- 
rumve proclivium, quos ita ingredimur, ut a pro- 
Pppp Xirns 
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as many Lines of Collaterals as there are 


including therein the place of the 


For at his fide are his Brothers, at his 
- Father's ſide are his Uneles ; at his Son's 


he others in ſcyeral Lines both aſcend · 
be — deſcending, as ſhalt be explain- 
{ in the teach and following Articles, 
, andas' N the Fi- 
ure ae. 

called 


Lings which arc 
fide of the direct Line of *Aſcendanrs 


Collateral, becauſe they are at the 


reckog. the Lr Kindred 
two Relations,” it 48: 


to find in the direct Line the rt of 


A a 
that of the 


and the other ure deſcenged, and then 


to count the degrees which aſcend from 
one of them to that common Parent or 


* Primo gradu ſunt, ſupra pater, mater. 1. 1. 6. 3. 
F. de grad. oy 3 * a | 
Secundo gradu ſunt, ſupta avus, avia. d.1.4 


$. | ' 

. 2 3 * 4 + * 

Fi 5 ? 4.5 
F * 


the ſecond, which deſcends from the 
Father to the other Brother. Thus there 
are four degrees from WO Fail 
man to ano cher, two which alcend from 
one of them ra his Far Ri and Grand- 
> firher, and to which bend from 
5 theſaid Grand - father to the other Couſin. 
| And it was in this maunet that Proxi- 
mity was reckoned among weit perſons 


* 


\ 


1 a 


mmer, 


the Father, and thg Gr | 
ſecond degree to the Grand-father, COM PUrAHien is made in another manner, 
le 0n-with the tee, k Þ thekt the | 


os 


places of Aſcendants and Deſcendants, 
fon whoſe Kindred we ' enquire into. 


ther, a ; conſidered under another view, and the 


by placing Brothers in the firſt degree, 
4 | and 


I 28 his Nephews, and ſo on with 


* 


and Deſcendants. So chat in order to 


Ne. 


0 


of | 2 W 
| Par . to their ſituation, un- 
der the common Parent or nt. 
Thus the two Brothers are in the pit 
ſin > {ccond. de- 
father. We 


following Ar- 


Fe Couſin Germans in the ſecond. Grand-father, by the Father's tide, to ard Abe. 


Canon and Civil Law is only in the 

ine 3 for I. 
dendants, t regs are 
both Laws. EF. 


the ſame in 


his Ga Grang+father by the Fathers“ T4. 


and. to the other Alcendamts from 
Father to Father: and there is another 
Line which aſcends from the fame per- 
fon to his Mother, to hs Grand-mother 
by the Mother's fide, and fo on to the 
Hy from Mother ro Mother. But 
thele Lines not containing all the Aſcen- 
dants, there are CT 2 Lines to 
be imagined, in order to comprehend 
them all, as thall bc explained in the 
Article which follows. | 


' This it likemi/e a conſegwrnce of te Ann 
VII. 


To underſtand 7 the Order of s un 
thoſe other Lines of Aſcendants, beſides can of 
=> two which have been mentioned in _ 3 
the preceding Article, it is neceſſaryto con- 
ſider that the number of Aſcendants in | 


creaſes always the double at every degree. 


there is, no firſt 4 Superior ms & ipferior 

tio A grady incipit. Ex tranſyerſo, five 
— 1 eſt primus gradus, & idev incipit 4 
4 


WILLY 

* —_ a ſunt fratres patrucles, ſorores pa- 

yd ric phy eee Wy. 1 

nerantur. Item ini eon ſohrinæq; id eſt, qu 

ys ex duabus ya nog, conſorot i 

| I” hem amitini, amitinæ, id eft, qui quizve ex fratre 
E ſorore propagantyr. 


Thus, every one has in the firſt degree 
only his Father and his Mother, and in 
the ſecond he has his Grand-father and 
Grand-mother by the Father's (ide, and 
likewiſe his Grand-father and Grand- 
mother by the Mother's ſide. So that 
whereas in the firſt degree there are 


Sed fere vulgus iſtos omnes 
fratres communi 9 oe rate, 
4. . 1. 5. 6, J. 10. F. 15. od. 5 | i 

| only two perſons, there arc four in the 

n b . 1 and in the ns Ba are cight, 

| ge 1 which are the Father and Mother of the 
h we reckon only one Line Grand-father by the Father's fide, the 
Father and Mother of the Grand- 
mother by the Father's fide, the Father 
and Mother of the Grand-father by the 
Mother's fide, and the Father and Mo- 
ther of the Grand-mother by the Mo- 
ther's ſide. And according to this Or- 
der, in mounting always to the Aſcen- 
dants of cach perſon, we ſhall go by ſe- 
veral Lines which branch aut at each 
Generation. And by this progreſſion 
we ſhall find fixteen perſons in the 
fourth degree, thirty two in the fifth, 
ſixty four in the ſixth, one hundred 
twenty eight in the ſeventh, and to 
on with the reſt. Which would make e =— 
above thirty millions of perſons in the 55 = 
five and twentieth Generation in aſcend- of 
ing. So that hy continuing we ſhould 18 
find in much fewer Generations than 


ſcendans Which between them make no — 
3 Hen. ban obe Line, which aſcends from the 
' Children to the Fathers, and deſcends 
from the Fathers to their Children, and 
is called direct; yet each of theſe two 
Orders of Aſcendants and Deſcendants 
has under other views ſeveral Lines, 
which 5 to be diſtinguiſhed wn divers 
uſes. For whereas, for example; it is 
neceſſary to confider' only one Line of 
Aſcendants and Deſcendants on the Fa- 
ther's fide, when the rz is to 
compute the s from Father to Son 
ween an Aſcendant and a Deſcen- 
dantf; yet if we will 1 gs the 
\ſcendants on the Father's fide and on 
the Mother's ſide of one and the fame 
perſon, and his Deſcendants of Song and 
Da hers, there are ſeveral Lines, as 


AS [1 wine What have been ſince the firtt Man, | 51 

f ſhall explained in the three following many more Aſcendants of each perſon | 5 

1 Artic es. than there have been Men ſince the 8 

1 hi is 4 conſequence of the firſt Article. = Creation. But as many of the Aſcen- | 4 

FF. 5 | dants of one perſon are deſcended from Y 
VII. the ſame Anceſtors, the Liges which 


were branched out, join rogether again 5 ik 
at the firſt common Aſcendant, from | 4 

whom the others were deſcended. Thus, 
this pyltiplication being often inter- 
| e rupted 


7. Lines of it we will reckon all thoſe who are 
Hſendants in the Order of Aſcendants of any per- 
| Sg Fa- ſon, there is firſt a Line which afcends 

«fe from that perſon to his Father, tg his 


— — —ͤ—„— 


— 


—̃ —— — 6" * — ped — AGES 


Ar 


— 


660 


bs 4 


in the ſenſe explained in the preceding 


e CIVIL 


reduced in ſuch a 


ceaſes and is h A manner, 
that we come at laſt to the only 


Er common 


Article. But it is not the ſame thing 
with ref; to the Lincs of Deſcen- 
dantsz for theſe Lines branch out, and 
are divided differently according to the 
number of the Children and Deſcen - 


many Families all their Deſcendants 


But if we want only to ſee the Degrees 


come to an end, and in many others 
their Poſterity will remain to the end of 


the world. Thus the Lines of the De- 
ſcendants of each Family are diverſified. 


or Generations between one fingle A- 
ſcendant, 


on to imagine more than one Line, 
whatever number of Degrees there may 
between the two. | 


| This is @ conſequence of the foregoing Articles 
X 


4 


10. D . Ag there are ſeveral Lines of Aſcen- 


Lines of 


Collaterals. 


dants and Deſcendants, in the ſenſe ex- 
plained in the preceding Articles, altho' 
we reckon only one when we count the 


degrees from an Aſcendant to a Deſcen- 


dant, or from a Deſcendant to an Aſcen- 
dant; ſo we may allo diſtinguiſh ſeveral 
Lines of Collaterals, accordingto the ſe- 
veral d which they take up!; as 


ſhall be explained in the Articles which 


follow. | 


ir. Three 
Order: of 
Callater 


See the mg Articles. 
To underſtand aright this and the following Articles, 
it is ntceſſary to have the Figure before us. 


XI. 


In order to make the knowledge of 


theſe ſeveral Lines of Collaterals eaſier, 


and one ſingle Deſcendant, 
from Father to Son, there is no occaſi- 


A 


— — 2 de 
| | whoſe Kindred we, en- 
tire into, 8.100 in ſuch a manner br as : 
are all of them in an equal diſtance 
faid perſon from the Aſcen- 
arc 


at the ſide of the Uncles and Great Un- 


cles, and of the others upwards, are the 


Couſins, who are at a. leſs diſtance than 


this perſon from their common Aſcen- 
dant. And the third Order of theſe. 
Lines contains alſo ſeveral Lines which 


are underneath that of the Brothers: 
and in the firſt of the ſaid Lines are the 
Nephews, in the ſecond the Sons of 
Nephews, and ſo on with the others, 


deſcending from Line to Line. And in 


each of theſe Lines at the ſide of the 


Nephews and Sors of Nephews, and 
the others dowynwards, are the Couſins, 
who are farther removed than this per- 
ſon from their common Aſcendant. Thus 


all the Collaterals are comprehended in 
the ſeveral Lines of theſe three Orders, 
under the names of Brothers, Uncles, 
Nephews, and Couſins of both Sexes u. 


Ses the Figure, and the eighth, ird and tenth 
Article, of the firſt Seftion of the third Tile, 


Xu.” 


This diſtinction of three Orders of the 12. 7he 
Lines of Collaterals has not this effect, %% W. 
that all thoſe of one Line are either Le 
perſon whole laterals is 
Relations we enquire into, than all thoſe no regula- 
of another Line; bur, excepting the Bro- 44 9 1 


thers, there are ſome in each Line who * 


nearer or remoter from the 


are nearer to this perſon than ſome in 


all the other Lines; and there are like- 


wiſe in each Line ſome who are more 
remote from the ſame perſon than ſome 


in all the other Lines. Thus, the Un- 
cle who is in the firſt Line of the ſe- 


cond Order, and the Nephew who is in 
the firſt Line of the third Order, are 


. 


nearer than the Couſin German, who is 


is eaſy to ſee by the Figure, the diffe- 
rent Proximities of all the De in all 
the Lines of theſe ſeveral Orders n. 


® See the Figure. 
— X111. Of 


in the Line of the firft Order. And it 
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5. 


err — u; / 


3 


6 1 


. thoſe Lines which are 
of the Brothers, thoſe of the booad Oh 
der are oh and every 


AW» ; * ene follow the Gpoereciot Ping ave te to thy 


and divides. that cendants a= 

Deſcendan in ine | where UL ho 

n whole Kindred we enquire into 

is placed. But as tothe other tw) Or- 

ders, the one has as many Lines as there. 
are Afcendants, and the other as 

. as. there are Deſcendants. 


% 


to 


one of them 
crofles the place of one of the Aſcen- 
dants. And the Lines of the third Or- 


q . der are underneath, and each of them 


- croſſes the place of one of the Deſcen- 
dants. Thus we may obſerve this diffe- 
rence between the ſaid” three 
n in che firſt, which has only one 
, All thoſe who are in it, and the 
bn whoſe Kindred we fſcarch into, 
b equally diſtant from the Aſcendants 
whom they have in common. That in 
the ſecond, which is compoſed of the 
Lines that croſs the places of thi Alon" 
dants, all thoſe who are in it,- are near- 


er to the common Aſcendants than the 


perſon-whoſe Kindred isinqueſtion. And 


chat in the third Order, which is made 
3 — of the Lines which croſs the places 


14. Two Acco 


rheDep Degree, 9 in 


the Deſcendants, all thoſe who are in 


it are more remote than this perſon 


from the Aſcendants that are common 


0 chem. 


Ses the Abi 
| V. 


between two perſons, as 


to theſe Orders of Colla- 
puck of terals, to count the Degrees of Kindred 


were 
the Roman Law, we need 


a 3. 83 


to their common Aſcendan 


two Degrees, as has. been explained in 
the ſame Article. Thus, — ohe 
and his Uncle there are three 
two which aſcend from this ro 
his Grand- father, who is their N com- 
mon Aſcendant, and a third which de- 


"tends from the Grand-father to the 


Uncle. And. by this computation the 
Brothers, as has been ſaid, are in the 
ſecond to one another, and 
the Uncle and Ni ure in the 
third v. But acco to the Canon 
Law, the two Brachen are in the firſt 
Degree, and the Uncle and Nephew in 
the ſecond. For among Collaterals the 
Rule is, that thoſe Who are equally diſ- 
tant from their common Parent or A- 
ſcendant, are in the ſame of diſ- 


tance, from one another that each of 


them is from the common Aſcendant; 
and that thoſe who are at unequil diſ- 
tances from their common 1 
ure in the ſame 


to one another 
that the pong who is moſt remote 
from that Aſcendant is to the ſaid Aſcen- 
dant 4. Which makes the computation 
25 eee 

* 


| y Tertio gradu „ fratris ; 
ſororiſq; filius, filia, & convenienter patruus, 
avunculus, matertera.. J. hp TORS: 


9 See the rere. 
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"ADVERTISEMENT for the uſe of the FIGUR. 


Ince there ms be occaſion to count the Degrees of Conſanguinity according to the 

manner in the Roman Law, or according to that of the Canon Law, the follow- 

ing Figure ſerves both for the one and the other. For in each place the Number of the 

Degrees is differently marked for the two, the number at the top marking the Degrees 
according to the Canon Law, and the number below according to the Roman Law. 


As for the Lines, they are marked by the places of which they are compoſed. | And 
it is eaſy to diftinguiſh them all by the bare view of the Figure, where they are ſuch as 


we have juſt now explained them. 


TITLE 


Article, mounting from one of the pn 
y —— 

d ng to the other. Thus, be- + Canon 
teen one and his Brother fe are 


- 661 


Roman 
, and 


Law. 
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could acquire, except 
——— of which 


ing of them. Nee 


hs 3 223 
"MOTHERS, and other 
 ASCENDANTS fied 


bs not ac 

8 | the Order af Nature, 2 2. 
Succeſſion of Children to Parents. But 
when it does happen, that Parents out- 
lire their Children ho die without 
that they ſhould 
loſs both of their: 


of 1 — 
is Not vatural, is in another 
reſpect conformable to the Law of Na- 


rure, which calls them to the N 


Equity, 1 ives them is comfore. 
e ly 


te is perhaps decaaſe the Section m 


of Aſcendants is not conformable to the 


Order of Nature, that it has been ſo 


— regulated by divers Laws a- 
the Rowani, both with — — 
thers, aud alſo with reſpect ra 
Dr of oder thing 
e: eve 
they their —— 5 Foie 


we: ſhall ſpeak in tho Peaablerof-vhe 


ſecond Section 06: this Title, the Gvods' 
of the ſaid Children whom their Fa- 


thers furvived, did not puſs to ny Heir, the 


but they temained to the Futhers who 


hadi right to the ſaid Peculiur Patrime - 


nies, if their Children ler no Okildron 
behind them, and! died without di 


. o, Were. 
quir'd ſome Eſtate, the Rm 
. 2 to them by the ancient 
— unleſs that when they did eittan- 
gp Mepig ken thepracey- 

- * ecure to themſelves the 


o to them, by obſcrying 2 
formality which > bad Fl RE ; 
rh I< not. ſuc 


ba nA 


ate ae, Ker 


| 
Yn. |, 


m_ bes, and other Goods w 


Father alone, or with the Father and 
Brothers of their deceaſed Children, or 
with the Father and the Brothers and 


Siſters, or vide Brothers and Siſters 


without the Fat with the Bro- 
then without Siſters, or with the Sie 
ters without Brothers. Which made 
many different Combinations, and as 


many Rules which diverſityed.. the 


_ which Fathers and Mothers 
ſucceeded to theOhildren®d, , But with- 
out entring into all this detail which 
would be of no ranher of uſe, we ſhall 
confine our. ſelves to the lateſt Laws, 
which have fixcd all thoſe and 
which are in uſe in the Provinces where 
the Reman Law i ag ME * 2 


a Here we hay obleve the een. 
ence of the Succeſſion of Aſcentants, 
making the Goods to paſs from one e Fr. 
mily to another z when a Mother, for 
inſtance, ſuocecding to her Son he 


had 3 inherited the Succeſſion of 


his Father, tranſmit his Paternal Eſtate 


either to hor Children by a ſecond Huſs - 


er to other perſons. And it & 
thing with reſpeſt to the Fa · 
ther and other Aſetudants who ſucceed 
to their Children. 6 4314164 91; e} 
It is againſt this; innen I 
: proviſien-has been made by that Rule of 
the Cuſtoms in run, which directs 


ſcent, from their Anceſtors ſhall not re- 
mount, Which has been explained in 
another place<. And becauſe the ſaid 
Rule did not extend to the Provinces 
no the l Law takes yes 2 
it was there provi or 
S 


Mothers ſhall ſucceed only o che Movea- 
their Chil- 
— than 
e; and that they ſhall 
have 


RY 


E te ather 


that Immovcables, which come by De- 


—— Mothers d, which ordains that 


c e FR 2 
e e e 


«6p, 


5 9. inde . 55 * 


77 b obs * 
and & 
blood uccred with 


_ 


2 e 


wcceed. t 
. 


Aſenmlanti, Brothers r q. 


„ B⁰ 1 II. 


8 


N — two ſurvives alone fucceeds: 
do the whole Inheritance a; faving the 
| | Goods which ſhall be ſpoken of in the 
oc. following Scftion*. But if the Son or 


fy indifferently all the 


the number of Aſcendants, and. they are 


placed in the fame L. ine. But becavſe 
they are in the firſt 
ſtinguiſhed from che other Aſcendants: 
and the name of Aſcendants yer? 
more properly to rte, and 


the other Anceſtors above them. 
* Quidam NS Rs 


aiunt : — Hoc veteres ex- 
iſtimaſſe, Pomponius refert, Sed Caius Cuſſius 
omues in infinitum dicit: quod & honeſ- 
. _ | 


, French ward Parent ders LOW 


tag Oo res 


French e take in the Collateral 


the Aſcendants, when 
ee of Claw towards their To fr 


every one Qrives-bis birch.” And'in 
this ſenſe the Father and Mother are of 


they ure di- 


Daughter to whom the Father or Mo- 


. ther, or both of them, are to 


ſucceed, 
had Brothers or | Siſters of the whole 
Blood; theſe Brothers and Siſters would 
have their ſhare in the Succeſſion; as 
ſhall de ſhewn in the ſeventh Article. art 


nd if 


*ha; 4 
3 Cuſtom: 9 


who are in the neareſt degree 


fathers. For there is no 


„ &c. Tit. 


08 
#4 


% the Afcondants, 


thoſe that are more remotes. 


g Aſcendants, as there is 


- 


ſncteed to 1 


lud the Afcomdarts 
_ of 


7 


un 


The Father and Mother, ahd all the 5. 76 5+ 
other Aſcendamts, exclude all the Col- . +4 


that er Ku of the 

which come by Af 
Anceſlors do nit aſcend; that ts ta ſay, do not 76 
For” the unt and d of thn 
one Stock from 
* deſernded from the ether Stock, 
may not be eranſmicied from bat 


655) 


no AA >, + 


| | I l erat the 
laterals from the Succeſſion ot their 2 wy er. 


Children and other Deſcendants, exc 


t farc ce. wie 


the Brothers and Siſters of the whole the Ae 


blood, who ſucteed 


Brother, or Siſter. So that if, for ex- 


* ample, the Father and Mother, or one 
of them, or in default of them, other 


Aſcendants ſurvive one of their Sons, 


Kae „ the Succeſſion will: be divided between 


| Repreſentation which has 


another effect. That is when there are 
ſeveral Aſcendants who concur in the 
| ſome of them by the Fa- 


ſame 
ther's and others by the Mother's 
fide; for if this caſe ſhould happen, the 


Succeſſion of the Deſcendants would 


be divided into two Moicties, one of 
which would be given to the Aſcen- 
dants by the Father's ſide, and the other 
to thoſe of the Mother's fide, altho' 
the number ſhould be leſs on one ſide 
than on the other. The Paternal A- 
ſcendants being conſidered as taking the 
place of the Father, and the Maternal 
as ſucceeding in that of the Mother i. 
Si autem eundem habeant ex æquo 
inter eos weden dividatur. Ur medietarem qui- 
| t omnes aſcendentes, 2 
— Ro eee. reliquam 4 matre 
aſcendentes quantoſcunque cos inveniri contigerit. 


Nov. 118. c. 2. 
This Rule is not to be extended to am other of the 


Provinces in France, befides thoſe which are governed 
Vor. I. 1 I | 


drenl. 


aut Hores ex utri 
functo, cum proximis gradu aſcendentibus, voca- 


them and their other Children, Brothers 
or Siſters of the whole blood to the de- 
f ceaſed, by equal portions, and 


head, according to the number ot per- 
ſons which the Father, the Mother, 
or in default of them, the other Aſcen- 
dants make together with their Chil- 


' $i ver cum aſcendentibus inveniantur fratres 
parentibus conjuneti de- 
buntur, fi & pater aut mater fuerint: dividenda 
inter eos quippe hareditate ſecundum perſonarum 
numerum. Uti & aſcendentium. & fratrum ſinguli 


xqualem habeant portionem. Nov. 118. 6. 2. See 


the following Article. 


lt is to be remarked on this Rule 
touching the concurrence of Brothers 
and Siſters of the whole blood with the 
Father, or Mother, and the other A- 
ſcendants, that ſcveral Interpreters have 
been of opinion, that this concurrence 
took place only with reſpect to the Fa- 
ther and Mother; and that the other 
Aſcendants ought to be excluded by the 


Brothers. And their opinion is ground- 


ed on theſe words of the Text, Si & 
pater aut wo ra the meaning of 
which they took to be, that it 1s only 


the Father and Mother who can ſucceed 


jointly with - the Brothers, and that 
conſequently the other Aſcendants do 
not concur in the Succeſſion: But be- 
ſides that the whole ſequel of this text 
calls to the Succeſſion together with 
the Brothers, the Aſcendants in the 


neareſt degree without any diſtinCtion, 


and 


Qqqq 


by the 


by the head with 4 
the Father and Mother, ot other A- 
ſcendants, to the Succeſſion of their 
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the Interpretation of l. 
rect, that the new Laws which 
e from the old ones be reſtrained to 
t which they expreſly determine ® : 


except in the caſes where theſe two 
eto mac pon and that by 
w, when there were on- 
ly Nephews of the deceaſed to ſucceed 
to him, they divided the Succeſſion by 


without any Repreſentation T. 


cond Seftion of the Rules of 


Law. | 
See the laſt Remark on the echth Article . 
1 7 Title of this Buck. * 


the 


frond Seffion of the third 


+. bend. Children and other Deſcendants 
9: 7" ncceed do heir Fathers and Mothers, 


the Right of and other Aſcendants, in ſuch a manner 


Tranſmif- that the Goods of the Inheritance are 
— uited to chem before they do any 


Act as Heir, or even before know 


the death of the Aſcendant to whom 
they ſucceed ſo Fathers and M 
and other Aſcendants, have the ſame 
Right. And if having ſurvived their 
cendants to whom they ſucceed, 
ſhould happen to die before they 
had entred to the Succeſſion, they would 
9 8 their Heirs®, * 
OL. I. | 


88 F 7 


b 


E 
ei! 


and that on the other fide the Nephews 
have not the Right of Repreſentation, f 


. 


of the 


| others in the Goods of the Chit. 


his own, his Father having no manner 


of ri 


t to it, not ſo much as the U- 
of it; to which -was aftcrwards 
Qqqqsz added 
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_ 288 ſpar hi 
the knowle 1d 3 of his 
Father Ay 


ſome Cuſtoms ih the Son 1 1 be 
be emancipated, if he lives in a diftin& 
Habitation from his Father, Which may 
be gathered from the * Hſth No- 
vel of the Emperor n ſome Cul- 
toms M | As not emancipate Ls 
Children of Noblemen, unleſs t 

be therein expreſſy mentioned, 3 
docs it emancipate perſom of an inferior 
Rink, until that after their Marriage 9 
they have lived 2 year and day out of 
the Houſe, and from their Fa- 
thers. And there are likewiſe ſome Pro- 
vinees Which are governed by the Ro- 
man Law, when Mage "a not Cc» 
mancipate. 


. Lk. C. 4 
WALES 25 jy Lab. 


We have made here theſe Remarks 

concerning the different difpofitions of 
the Roman Law, and of the Cuſtoms of 
Frante, not only becauſe of the relation 
they have to the ſubject matter of this 
Section, but to 7 Dat by this diverſity 


of diſpoſitions, without mentioni 2 


thers of the Roman Law, whic 


5 N have been ſuperfluous to —_ 


bete, that, as it has been remarked in 

other ge the matters which may be 
reg trary Laws, are ſub- 
ject to this "x 44 of Rules, not 
only in different pla. 12 even in the 
ſame places, ac to the times and 
the Hferent views of thoſe who haye 
the right of making the Rules!. 


' Ste rhe eleventh Chapter of the Treatiſe of Laws, 


It remains only that we ſhould ac- 


n the Reader, that among the ma- 


Rules relating to the ſubject matter 
this Section, we have confined our 
ſelves to thoſe which are both 
to the Roman Law, and moſt univerſal- 
ly received... Which takes in all the 
Principles and Rules which are moſt eſ- 

ſential in this matter. 


2 
es 4 N of the Prince... 


whether they 


be! men Bet 


FB: bai 47 dw © 


K 
", © \% 8 


be © rut 
6 r hart ry in te P 


fu ef the 


| the 2 des ao the Uſufra! * 
Sou's peur P 


f. Nov of that 


which ir A 


10 3 Farber foall wet have | 


5. . Tv Fate 
tber with the 

-ac:..- the T, * of their Portions. 

5. The Father's du in relation to the 

— Goods of which be bas the Uſu- 


to bis Sou tage- 
wt has net 


q Tae Father ba the Property of all the 


II ce that be makes by the 
Tech Fate Ales Saw enjoy the 


Profits, they. are the property of 


"the Soo. - 0 


10. Parent: bave thetr Alimony, and 


other necefſsries ont Cl their Chit- 


11. - Parents are bound to 1 and 
maistain their Children. 


12. Parents and Children are not bound 


or one another's Debts. 7 
13. Mother is not bond to maintain 


the Children, hu in default of the 
Father. 


14 I is the ſame thing with . 
; = Grand-farher hy the 


If. 1 74 forts of Rights which 4, 
77 ns in the Goods of 2 


& to 
other's 


Aſcendans 


rs. The things given by the Aſcendants 


revert to them. 


17. The Father takes back the profits 


- which have proceeded from bis 
Coods. oh 


18. We . by deed Mer 


_ riages. 


I. 


p = Ws, 9. the Goods ret * 
4 Pubs bet 0 80 
Goods of bis Childres u ave net 


» w 


F all the Goods which the Chil- 1. 7h 7. 
dren may acquire by their Labour 4 U 


or Induſtry, or Which may come to 


Right in the 
them by any _ Tile whatſoever ; we 3 | 
emancipated, or not, a, g 


whether they be Adult, or under the #s Gi 


age of Puberty, whether they be Males ** 
or Females, t c Father has no right in 


the Property of th which belo 
ſolely to the Childrea® ſavin g only t - 4 


Prof t WH may have — from the 


Goods 


i 


*. 


3. The Fa- The Father has not the Uſufruct of 
ther hau n hat his Son who is not emancipated 
dow, may have of thar ſort of peculiar Patri- 

ra-mony which is acquired either in the 
trimony. 


pecukar 


2 
4 
be. . 


fare not emancipated may have acquired e. 
e Une it be of the Goods hit are ex- 


who t n cepted by the Rules which follow. 


1 L 
f 


nj 
[i 


25 
p 


17 


LF 


noſtra dignara eſt clementia. Si quis igitur 


à ſcreniſſimo principe, vel à plichma auguſta, five 
3 1 


vel conſecuta, five mobilium, ſive immobilium, five 
filiusfamilias tamen conſtitu- 


® 


vindicet 


; 


in 
| 


te 


335 V. . | 
The Goods given to the Son that is 5. ww of 
not reer whether it be by any har which 
of his Aſcendants, or by other perſons, ” £7" 9 
upon this condition, that the Father h .;. 
ſhall have do right to the Uſufruct of packer ball 
them, are a from the Rule »# have 

ſufruct to the Father; *** V®- 


iD 


. The Fa- The Father has the Uſufruct during his Which gives the U | 
ther has the Life oftheGoods which hisChildren who and this condition ſhall have its effect. * 


zn,“ 


| WOE 


or at the Bar, or in the exerciſe h wv ſome Cuſloms whith make the 
of ſore” Dignity; of ſome Office,” or n . N of the Barber which b ple, 
Publick Imployment 4. TH * this Article, 1 (ll ppt 


11 


be caſe where the Father ſurviv- 


7 


1 


. 


1 
11 


me ; 5 ü * 
ud? bon — 

— pro hac uſus port 
tem dedimus legern. Nov. 1 18, 6. 2. 


de- 
quod 
==" 
. ita 
ſokqum perfectu do- 
r 
Ser in the Title of Uſafrudt the Rules which may 
agree to the Uſufruct of Fathers. | 
VIII. 
8. The E- i 
tier la ale 
all the Z | 25 
ther þ n pleaſes; 
| makes and whatever part thereof ſhall be found 
aa?” to remain in his Succeſſion, the ſame 


ſhall be common to all his Children; and 
the Child from whoſe Goods he has 


reaped this profit, ſhall have no great 
ſhare W hk the others. ö or it 
was a Right which the Father had ac- 
uired, and which belonged to him in 

3 manner as his other Goods i. 
vel 


proavus collegerit, licentiam q 


dum cupit hoc diſponere, & in alios hæredes tranſ- 
mittere. Vel ſi ex earum rerum fructibus res mo- 
biles, vel immobiles, vel ſe moventes comparaverit, 
ent etiam quomodo voluerit habeat, & tranſmittat, 
& in aliog transferat, ſive extraneos, ſive liberos 
ſuos, five quamlihet per ſonam. 1.6. F. 2. C. de ben. 
que ler. 


— Brot * © ſuc- 

—_ > dec} Bro- 

| "Hp 

ther, bu Article of the de 

rr the 
Po. Goods not 

row. the Uſufrut 


may be neceſſary for his Food, for his 
ntenance, duri 


i Re fl quid ex uſ rerum) Peter ayus 
Fe fig 8 Pater 


But if on the 


one of his Children, lets the Child him 
ſelf reap the profits, the other Children 
any thing Uſu-? 
fruct, nor t has 
been made 0 
and to let | 
belonged enjoy the profits thereof?. 

Sin autem res Gi _memorat 
tel de 


tres) oriatur occafio, I 6, F. 2. C. dr bes, que 16. 
* 


nance, or whether he has none at all, 


he ought 
bl; Clin, "whorker # 
pated or not 


be emanci- 
i fg 1x 


© 


any ſickneſs, wants, 
of the Goods. And the Mother, and all 
the Aſcendants both by the Father and 
Mother's fide, who happen to be in the 
like want, have the fame right . 
tum eſt. Shak Apt of 81 
io te ea 
mn porn pe Berman ar: a . 7 


. 


0 Utrum autem tantdm patrem, arumre paternum, 


ve paterni avi patrem, cæteroſque virilis 
. K an verò etiam ma- 


trem, cæteroſque parentes, & per illum ſexum con- 
i cogamur alere, videndum. Et magis eſt 
interponat, quorumdam ne- 


hæc res 


28 
8 


Whether the Father have ſome Uſu- fo. Perm 
fruct of the Goods of his Children, but r 11 
which is not ſufficient for his Mainte- 


and other 


nec ſar 


to have out of the Goods of av f ths 


Childrens 


according to his quality, and the value 


3 2 > WF $4 
A” morn ae 
* 94 J 3 


* 


patrem ab judice cogi , reſcriptis con- 

4.5.12. auf. pains. Quidd de 

matre & indigentibus definivimus, hoc 
— 


tibus deſcendentibuſque 


5 in omnibus aſ 


11. Parents 
dren are 
not bound 
for one ano- 
ther: 
| Debrs, 


117. c. 7. #8 


- A 


5 

We muſt not reckon among the ne⸗ 

ceſſaries which Parents have a right to 

bays ſupplied out of their Childrens 
zoods, the Debts which they owe. 

For the duty of Children towards their 

Parents is limited to what may regard 
ing 


their Perſons. And it is the ſame 


as to the Debts of the Children with re- 
ſpect to their Parents. But if a Father, 


or other Aſeendant were in Priſon for 
Debt, and his Son had the means of 


delivering him out of Priſon, b oblig- 


ing himſelf to produce him when re- 
yn or to pay the Debt if he was 
le, if the Son ſhould fail in this duty 
towards his Father, his ingratitude would 
deſerve that he ſhould be diſinherited 
according to the circumſtances o. 
| ® Parens quamvis ali. à filio ratione naturali de- 
beat, tamen xs alienum ejus non eſſe cogendum 


which they 


e Wd IIS?” 


| R 
* 


* ; 8 bn, WY 
£4 ; dd RR . ; ; x ; _ 2 3 * * 8 i 5 P 
4 +4 * 7 1 . ! * F ** 8 
8 F v4 © x þ 5 5 
ing the Children bel inci 


parit, non avo, ſed 
aut non fit 
& al. bib; 


ſuperſtes, aut egens eſt. I. f. f. 2 


All the foregoing Rules reſpect the 17. Two 
Rights Which ! * * have pak the = of 
Gods dds of their Children during their Nb: 
Childrens Life. And as to the Goods f, 
| leave behind them at their hve i the 
death, if they die without Children, God: ” 
their neareſt Aſcendants who ſurvive r 
them ſucceed to them, as has been ex- 
plained in the preceding Section, unleſs. 

it 


In tubat manner Fathers, &c. Tit. 2. Sect. 3. 673 
ar g fuch Good «s wr excepted by 
 * Sov che places quired in the Afticl. 


5 
10n tothe Rule which calls joint 

to — all the * 5 
that if a Son who was not 
. whom his Father had in- 
truſted with the t of ſome 
ſmall Patrimony, had made profit 
by itz his Father and his Mother __ 
pening to ſurvive him, whatever profit 
ad been made of the faid Patrimony 
which the Father had intruſted the Son 
with, would belong to the Father, he 
having as it 44 Durf. ight to it 
before the Son's death, as has EX= 
plained in the firſt Article; and the 
other would only have a ſhare in the 
other Goods which the Son had acqui- 
red ſome other way. And it would be 
the ſame thing in the caſes. where the 
Brothers of the whole Blood ſhould like- 
wile ſucceed, whether it were with the 
Father alone, or with the Father and 

Mother. | 1 3 


ſt Article, in which 
Non ex ejus ſubſtantia cas 


Sce the Law 
there are theſe words, 
in poteflate ſit. 


XVIII. 


18. Th We mult in the laſt place take notice 


— of one other cauſe which occaſions ſome 
| fecond Mar- Change in the Rights of Fathers, Mo- 

| thers, and other Aſcendants, to the 
Goods of their Children; which is the 
caſe where the Father, Mother, or o- 
ther Aſcendant who has Children, hap- 


Pers to ma again, which is a matter 
- . is 1 arily to be diſtinguiſhed, 
0 L. I. 


* equally the Father and Mother, a 


and which we ſhall ſpeak of in its pro- 
per place. ee 


* See che fourth Title of the third Book. 


4.5 


— 


r 
Of the Right of Reverſum. 


have already ſpoken of the 
each AnEt of the Rennie Eolien, 
rtic r i ion, 

where it was — 
of it, as being one of the Rights which 
the Aſcendants have in the Goods of the 


Deſcendants ; but we ſpoke of it there 


and for Order's fake. 
_ —_ this r has ſome * 
which are iar to it 
explained in thi Section. os 

he Right of Reverſion, which gives 
back again to the Aſcendants the — 
which they had given to their Deſcen- 
dants who die beſore them vithout 
leaving behind them any Children, is ſo 
— that it has been equally received 
both in the ancient and modern Ro- 
man Law: And it is likewiſe reccived 
in France, NG pode 2 which 
are governed by their Cuſtoms, and in 
choc which fallow the Roman Law. 
We ſee in the Laws two motives of 
Equity, which make this Right of Re- 
verſion to be juſt and favourable. One 
is, to give to the Aſcendants this com- 
fort, of not ſuffering at the ſame time 
the double loſs of their Children, and of 
the Goods which they had ſtript them- 
ſelves of in their favour . And the other 
motive, which is a conſequence of the 
former, is not to diſcourage Aſcendants 
from exerciſing their Liberality rowards 
their Deſcendants, as it might hap 


only in g 


if they ſhould have any reaſon to 


this double Loſs >. But altho' theſe mo- 
tives of the Right of Reverſion regard 


the Aſcendants by the Father and Mo- 
ther's ſide; yet the Reverſion was li- 
mited in the Roman Law to the Father, 
and to the Aſcendants by the Father's 
ſide, who had in their Power the Chil- 
dren to whom they had given any 
thing; and the Mother, with the Aſcen- 
dants on her ſide, had not this Right 
unleſs they had ſtipulated it. And 
ſome Interpreters have been of opinion, 
that Juſtinian had entirely aboliſhed this 
Right, and that the Puber and Grand- 
father by the Father's ſide were exclud- 
ed from it by his 118 Novel, becauſe 
KITTY” that 


all 


. [ n 
v3 
* N 
; n 2 
1 


Ne 


« 
5 
&$ 


LA 


2 1 


| 


Fe3F59 


made who ſubzecr 

ſhould | leaving behind rt of 
him Grand- father, — 
5 EB 
— 2 | ti be to the Aſcendant who 
For theGifts of Aſcen- 
eli loco cederer, f if it ns that 
==> If 

Nov. Leon. 25. Aſcendant who 


5 


5 
2 


I 


2 
BT 


. „ 
inſt 4 Reverſion of 7 gives in favour of 
. This Right does not hinder the profits 
0 25 4 Arie u of the C 


+ 
4 
* 


biet to the Reverſion. * 
6. a K oj 2 
on the Fat ber f fide. ad 


Bae ng ht of Reverſion is meant, 1. Dx 
u 


a ſhall 
thi ich he had given him, as | 
| be exphined by the folk 

„ Quod dedit iterum ad cur revertatur. Lode. C, 
an. ur. jud. | wank it 


oth 


3 4 and r has 

ted by an exp greement, 

whether * be by an cendant, or any 

TE. other Donor, even a Stranger b, that is. 

es the eighteenth Article of the fecond Seffion of to ſay, one to whom the Donee is no 
the Rules of Law. | ways related. | 


Fi 


the Right which a Donor whot#® N 
onee has to take back the */* 


owing Rules. 


We ought to diſtinguiſh. two ſorts of 2. Io fre. 

the Wg of Reverſion, That which Rever- 

the Law gives to Fathers and other —— 

Aſcendants, altho* there be no Ars 33 
cen greement. 


by the A- 


greement. 


* 


i 


x [ 
dy, 
T 27 


8 


Tr 
71711 


. 
TANG 


„ 
3. The Re- The Reverſion Agreement hath 
its effect, ſuch as nk ſettled by the A- 


Agreement 
is eee — whether it be between Aſcen- 


ts and Deſcendants, or other 
ſons e. 


* The Agreement about the Reverſion having nothing 
wilawful it, it hath its effect according to the Rules of 
See the Texts cited on the foregoing Article, and the 

See the cloſe of the Remark on the fifth Article. 


IV 


4s Dove. If n Father, a Mother, or other 
on of things Aſcendant having endowed a Daughter, 


given 
Tou 


or made ſome preſent to one of his 
Children, or Deſcendants, in favour of 


their Marriage, ſurvives the Donee, who 
dies without Iſſue, he ſhall take back the 
things which he _ And although 
the Reverſion of the ſaid things has not 
been expreſly ſtipulated, yet the Donor 
ſhall have them re any other Heir, 
and even preferably to the neareſt Aſcen- 


dant, who perhaps may exclude him 
from the Inheritance of the ſaid Donee ©. 


jure ſuccurſum eſt patri, ut filia amiſſa, ſolatii 
loco cederet, fi redderetur ei dos ab ipſo profecta: 
ne & filix amiſſæ, & pecuniz damnum ſentiret. 
I. 6. F. de jure dot. | | 
Dos a patre fi in matrimonio deceſſerit 
mulier filia familias ad patrem.redire debet. J. 4. C. 
ſol. matrim. I. 17. in f. F. ds Senat. Maced. 
Conſtitutionis novæ capitulum clariore interpre- 
tatione ſancimus, ut quæ per filios nepotes, prone- 
potes, itemq; filias, neptes, proneptes, quamvis in 
poteſtate ſint minime acquiri patri decrevimus, 4 
marito vel uxore, que titulo collata, ſive 
ultima tranſmiſſa voluntate, nullus ad 2331 
pertinere exiſtimet, quod ab ipſo parente datum, 
vel dotis, vel ante nuptias donationis causa, pro 
una ex memoratis perſonis præſtitum fuerat: ut 
minimè ad eum fi caſus tulerit revertatur. Proſpi- 
ciendum * injectã formidine paren- 
Vo L. I. | 


manner Fathers, &c. Tit.2. Sect. 3. 678 


tum circa erde munificentia retardetur. 11. C. 
de bon. que bb. 


| wad & the 
r. 


S i the Texts cited on this 
Article, and thoſe which have been 
. on the firſt and ſecond Articles, 

not extend to the Mother, and the 
other Aſcendants by the Mother's ſide, 
yet we have nevertheleſs comprehend- 
ed in the Article all the Aſcendants 
without diſtinction. For according to 
the Ulage in France, they have all 
of them this Right of erſion, 
and the ſame Equity makes the Rever- 
ſion to be as juſt on their part, as 
on the part of the Father. There are 
even ſome Cuſtors in France, which 
extend the Right of Reverſion, not on- 
ly to the Mother, and the Aſcendants on 

Mother's ſide; but even to Collate- 
ral Relations, even altho' there be no 
8 r ſo doing. And this Right 
is likewiſe given to Collaterals in ſome 


although theſe diſpoſitions of the Ro- 
man Law regard only Downes and Do- 
nations made in fayour of Marriage; y 
ſeeing the Right of Reverſion is no 
juſt in the 29 ſorts of Donatiom, the 
teſt part of the Cuſtoms in France 
have extended it to all Donations in ge- 
neral by expreſs Diſpofitions. And it is 
the common Uſage in France, both in 
the Cuſtoms which have made no ex- 
preſs proviſion therein, and likewiſe in 


the Provinces which follow the Roman 


Law, that the Reverſion in favour of 
Aſcendants takes place in all ſorts of 


Donations, altho' there be no expreſs. 


ſtipulation to that N | | 

Me muſt likewiſe farther obſerve in 
relation to the ſame diſpoſitions of the 
Roman Law, that they do not diſtin- 
guiſh the caſe where the Deſcendant, 
who is the Donce by his Contract of 
prowl, dies without iſſue, from that 
when he 


leaves Children behind him. 
Which gave riſe to a queſtion, which 


Uſage has decided between two 
one of which pretended that altho* the 
Deſcendant * was the Donee left 
Children behind him, yet the Reyerſion 
took place; the other alledging that the 
Reverſion was not to take place but in 
the caſe where the Donee 4 
Iſſue .. It is this ſecond opinion that 
has been eſtabliſhed as the Rule: and 
it is ſo juſt and ſo natural, that it may 
Rrrr 2 de 


ed without 
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1 ces, f 
| which, has eſtabliſhed it as a Rule; fince | 
Donations in favour of and it 
end as Marriage, and reſpeft nat only 
Done, but likewiſe their Deſcen- t 
nts. From whence it follows, that 
when there are Children who ſurviv 


the Donee 3 and the motives of 
of Reyerſion which we have 
xplained, ſeem to be common 
to all forts of Donations in favour of 


te! fits which the __ 28. Do: Ki 2 
1 right to out of the Donation /7* 27 
made to 2 Huſband b his Faden erte 

other N in favour of their «rj 3 
Marriage; fin which _ 
Huſband he a boy . in the ſame man- f v. 
ner out of his L 4 Marriage Portion, us. 
would have their effect: and the Rever- 

ſion would be diminiſhed L thoſe kinds 


im to of profits, whether the 3 
. by the ( tract it or by 
For this Donates 


Thaw other 4 2 
a this Do in favour of the 
Marri on —_—_ to follow the 
6. 4 | | conditions 1 W x: * 
ho 2 ; 4 -  .... Whatſoever is given to ite is 

© Seeii the ene of the Chill Fe ts of the Huſband; and 
aten 'of the Dons ket the Reverſion whatſoever is to the Huſband, is 
7 ceaſe when he Children ſurviye him, likewiſe ſubj 


ueſtion b ſtarted, wheth tus been. Ether of th 
on has whether in W nleſs it 0 a- 
equi baby ho in ſuch a man- A oy 


ne, "eh e e Childers na e e 


happen to die before the Aſcendant who gel E pads lt, ue mor 
de Whether he would be ca in eaten n 2 


% Seftion. For if the Donee leaves 
Children behind him, 


m, etiam ki lideri — 
deprived of the Rix ht of Reverſion. r n 
— becauſe the gi? 


Gratid-father, as we haye juſt now ob: 
ſerved'z it would ſeem that it might be 
urged,” that the e being conti- 
nued in their p 


Faten eg 
verfion was o A1 A fa- 


voir, und that” e s to have its 0 

ſect 'wheneyer * nation ceaſes to 

have its e their death. For i in 
that caſe this Dol who ſurviyes both 

the Donee and the Donee's Childrer 

in the fame condition as if he he 1 


Bars Ac 
he A in && 


comes within the 
motive of the 1201 which rant the 


ht of Reverſion. 
not maſh 
it 956 


o' the Donation were 
in ar of Marriage, yet it ſeems, 
yould be BY. as cquitable, that 


Children 15 con- 
ſidered themſelves as Donees of their 


Right of Re- 


the Wifs,. out ot. 


Fenn, 3. fa. 


£87 Altho! thees hould be no Cove- 
nant to regulate theſe * as yo] 
was in he caſe of this Tex W 
Cuſtom, it is 

"uſt thee they ſhould diminiſh the Re 
verſion, For the Donor knew ſuffici- 
ently: this co of his Donation, 
and that the ds Which be | oh 
would be ſubject \89.thals, Jari ſors. of p 
firs. Which reg the profes 
that the Wife — a Ri ht to out of the 
things given to her Huſband, as. the 

profits which, the S has 2 Right 
* ol. bis Wiſe Portion. 
And — Text — on this had 
takes in the whole, Do FOR to 
the agreement rien RE been. made, 
with much more reaſon may it be a w- 
plied to the profits which conſume only 


a part of it. 
If beſides the profits that belong to 
de things given to 


her 


„„ 1 
9 71 1 
1 8 4 . "3 of 


ſion, of which the caſe had 


tion of the Do 1 
the Contra of M iage, the thi 


Dowry to recover, and the other Goods 
of the Huſband were not ſufficient to 
anſwer the ſame z would the Rever- 


the Huſband 2 dead without 

r 
out of the thin 

we the Huſbadd? Secing this Reſt 

0 


which are given to the Huſband t 
to be comprehended among the Goods 
of the Huſband which are reſpunſible 
for the Dowry z and this is a charge 
which the Donor could not be ignorant 
of, ſince the Dowry was ed only 
on the aſſurance that all the Goods be- 
longing to the Huſband ſhould be an- 
ſwerable for it z which included parti- 
cularly the things given on account of 
the Marriage, unlels they had been ex- 


| cepred by an expreſs clauſe*. 


* Sie the ſeventeenth the | 
mi Sr A. «ans. 


But if the Donee had contracted 
Debts, could his Creditors hinder the 


effect of the Reverſion? Or could the 


Donor all inſt the Creditors, 
that the Geek which he had given are 

propriated to him in the cale of the 
486" Say and that the Donee could 
not mortgage them to his prejudice, no 


more than an Heir who is charged with 


a Subſtitution can engage the Goods 
which are ſubject to the Subſtitution? 
And would it likewiſe be ſaid that this 
Donee could not alienate the Goods ſub- 
jet to the Reverſion, nor diſpoſe of 


them by Teſtament ? 


As to the Alienation and Mortgage of 
the Goods which are given, we muſt 
conſider. what are the motives of the 
Donations made by Aſcendants to their 
Deſcendants, and judge by thoſe mo- 
tives of the uſe that the Donee may 
make of the things given him, what 
right he has to them, and what right 


the Donor has ſtill in them. The in- 


tention of the Aſcendants who make 
Preſents to their Deſcendants, is always 
without doubt that the Goods which 
are given mat ſerve towards the ſettle- 
ment of the Donee, and to all the uſes 
that ſhall be. conſequences of the faid 
ſettlement, - which 1mplies all the uſes 
that any Maſter of a Family may make 
of the Goods for his Perſon and for his 
Family. Thus this Donee has over 
thoſe Goods which arc given him, the 
right to make uſe of them according as 
his affairs ſhall require; which ſuppoſes 


we, Ke. Tit. 2. Sed. 3. 677 


the liberty of uſing them in the ſame 
manner as any Proprietor may uſe the 
Goods that are his own. And the Donor 
has on his his Right of Reverſion 
in the ſaid if the caſe does happen. 

If we put in the ſcales this 4 ht 
of the Donor, and that of the Do- 
nee, in order to give to the onc 
and to the other their juſt effect, we 
ſce that the Donee being Maſter of the 
—_ wen him, and given towards 
his Sett t, it is a conſequence of 
ſuch a Donation, that he may uſe them 


according as his affairs ſhall biße him, 


and as the ſaid ſettlement 


nd all its 
uences may demand. Which im- 


plies the neceſſity of uſing them ſo as to 


mortgage and alienate them. For if, for 


example, rhis Donee is a perſon that 


has occaſion to purchaſe an Office, it 
will become juſt and neceſſary that the 
Creditors who ſhall lend him Money 
upon a Mortgage of the Goods given, 
or thoſe to whom he ſhall ſell them in 
order to lay out the price in the Pur- 
chaſe of the ſaid Office, ſhould have no- 
thing to fear on the ſcore of the Right 
of Reverſion, ſince their ſecutity, upon 
the Office might fail them in call it be 
1 or fall in its value. From 
whence it follows, that a Donee may 
for any other affair mortgage the Good: 
which are given him, as well as the reſt 
of his Goods; and that what he may do 
for one affair, he may do for all others, 
ſince the Right of Reverſion does not 
put the Donee under Tutorſhip, and 
does not oblige him to examine ſo nice- 
ly, whether he imploys to advantage 
the Goods which the Donation has 
made him maſter of ; and that the Cre- 
ditors of the ſaid Donee are not bound 
on their part to take any other precau- 


tions than thoſe which are uſually taken 


with all Debtors who poſſeſs only free 
Goods, which they may diſpoſe of as 
the Reverſion ought not to be compa- 
red to a Subſtitution which leaves no 
li to. the Poſſeſſor to diſpoſe of the 
Goods to the prejudice of the perfon 
who is ſubſtitured to them; | otherwiſt 
it would be neceſſary that a 8 of 
Marriage in which a Father endòws 
his Daughter, ſhould be made pub- 
lick as a Subſtitution; in order to 
preſerve to him his Right of Rever- 
ſion. Andd it is fo * and ſo natural 
that the Reverfion ſhould ceaſe ' with 
reſpect to the Creditors of the Done, 
that ſome Cuſtoms in Fance which or- 
dain that the Goods given by Aſcen- 
dants ſhould return to them 8 
| . 


being abſolutely Maſters of them, ſince 
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burthen of the Debts of the Donee, 
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rer 
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EZ 
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2 
8 


in the Inheritance the things that were 


given, in order to take them away. how 


turn not only to the prejudice of the 
Dance, bn oem bo! the prejudice of 
ren n reaſon 1 
upon 1 ings that were given as be- 
IN of the Donee's Goods, as 
well as the other Goods which he poſ- 
ſeſſed by any other Title. And altho 
it may be ſad againſt the Creditors who 
were prior to the Donations, that 
had not reckoned u the Goo 
which were given to their Debtor after 
8 was con — N their 
condition t not to iſtinguiſhed 
from PI Creditors who were 


poſterior to the Donation. For beſides 


that the condition of the laſt Creditors 
ought not to be better than that of the 
it, the Goods which the Debtor 
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17 


con 


to take 
dering 


make this Right of Reverſion to ceaſe 
| _ 


the Goods fall ro them 


alicnating the Goods, and which may 
pened to the 


the charge of keep 


J K a 


who is 


would have, but if the condemned per- 
ſon had Children, it might be ſaid in 
behalf of the Forfciture, that the caſe 
of the Reverſion had not happened, 
and that therefore the Forfeiture ought 
T7 ſince the Children hin- 
effect of the Reverſion, the 
_— that were given would ſtill belo 
to the Donee” that is condemned, and 
by rn HRT be included in 
Forfeiture. But ſince the Children 


when they ſurvive after the natural 
of the Donec their Father, and ſince 
by the ſaid death, 
might we not give the ſame effect to 
the Civil Death, and make the ſaid 
Goods to paſs to the Children of this 
Donee, not as a Succeſſion which ſhould 


give them the Right of their Father, 


the condem on has no Heirs; 
but as an effect of the Donation, and 
of 5 T 1 e 
cauſe o incapacity whic I 

wr would S 


given to to the Donee's 
Children; n 
to this Donee, but the intention of the 


Donor was, that the Children ſnould 


have them after their Father, preferabl 
to himſelf. . Or we might under 8 


view conſider the Donee as being dead 


without Children, fince he died with- 
out Heirs : and reſtore to the Donor the 
things which he had given, but with 
ing them for the 
Children of his Child to whom he had 


made the Donation. This we thought 


fit to mention, becauſe it has been ad- 


judged after this manner in one of the 


ments of France, and becauſe this 


Is what mmer Fathers, &c. Tit. 2. Sect. 3 
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Right of 
De cnn 


extremes; the one 
permits the Donee without diſ- 


therein. And Fern 
allowed in the mean while to make one 


bart reflection on Rules which are ſo 


oppoſſte the one to the other, it would 
ſeem that as to the Alienationand Mort- 
the reaſons which have been ob- 
| 8.50 render rhe Rule, or which 
allows them favourable; and that as to 


1 Diſpokitions, as they are 
not of the ſame neceſſi 


ity for the behoof 
of the Donee, a8 is the livery of mort- 
gaging and alienating, ſo neither arc 


they within the intention of the Do- 
nor ; but on the contrary we ought 
not to preſume. chat he intended that 2 


ſeems to be conformable 


17. 


© and to annul others, as contai 


tions of th 
verſion, as they ſhould think fit, and 


ſhould be to him 
not ſcem unjult that the Re- 


to- 


deviſed the faid Land to one of 
z it would ſeem to be con- 
both to Humanity and Equity, 
the faid Grand-father ſhould have 
of the Right of Reverſion, 
as to have the pr 


41; 
: 


had p 


. FTI 
he ot ti being 
backed with the favour of the Ri ke of 
Reverſion, might unjuſtly make the ſaid 
Legacy give p 
verlion, and introduce the Rule of the 
Provinces where Teſtamentary Diſpoſi- 
tions are prohibited to the prejudice of 
the Right of Reverſion. And as ir 
would be neither reaſonable nor poſſible 
to make the validity of the diſpoſitions 


both o 


ingratitude 


to the Right of Re- 


679. 


„ pans Lap PR tag Right 
Agen ion, to depen on the quali | 


ind circumſtances of the. ſaid Diſpoſi- 
tions, ſo as to ratify and confirm tome 
of them which might be favourable, 
as containing ſome 
ip; and likewiſe becauſe the Rule 


ht to be ſimp 
3 juſt, if there were a neceſ- 
ſity of making a choice between theſe 
two oppoſite Rules, to annul rather all 
Diſpo * 1 2 ow 5 the 
prezudice of the Right o 0 
than to confirm — all without Gil 
tinction; and this. Rule, as well as chat 
which permits the Alienation and the 
Mortgage of the ſaid Goods, would be 
without 
For thoſe who ſhould be afraid of the 
effect and conſequences either of the one 
or the othcr, might regulate the condi- 
ions of the Donations, and of the Re- 


either reſtrain or enlarge by their cove- 
nants, the liberty to to mort - 


1 gige, 


manner of incomenience. 


lc and uniform; it 
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orcs ns FO WY. 2 ov 
by the Law, W 
founded on n A 


ſume that the Covenant by which the 


that, without entring into a particu 


of the Rides of Law. aug merges 
, Althat has bera old hitherto concerns 
he Right of Reverſion as it is regulated 
by Law, alcho' there has been no a 

But if the is 


by the Covenant. And wh it makes 
expreſs mention of the liberty to diſpoſe, 
it ws the common opinion, that as an 
expreſs ſtipulation ſeems to have more 


hinders all 


liſh- 
ment of the Donces, and their Families 
as Aſcendants have, it is natural 9 


Reverſion is ſti 
1 thay adi of 
to rejuc t 
We have 
on a | 

in the 


takes away from 
of all Diſpoſitions 
» enlarged too much 
et which has but a few Rules 
in the Roman Law; and ps like- 
wiſe we Have faid roo little on a Sub- 
ject that is of ſo 
full of difficulties. 


uent uſe, and ſo 
ght 


we 


per nin into the ſeveral forts of diffi- 
culties, which would be endlcſs and of 
no profit, it was neceſſary to take no- 
tice of the moſt material; and that it 


might be ſufficient for deciding all rhoſe 


which may ariſc, to eſtabliſh the Prin- 


ciples on which the Deciſions may de- 


pend | 
vel. 


6. The Fa- If a youre Woman that is endowed 
Reverſoon of yi , 


father on the Father's ſide, 
ng ſurvived her Grand- father, dies 
without Children, her Father being a- 


tie Grand. live, the Father takes back the Do 


N if he himſelf had 


| fide. 


wen it, altho' he 
ather who was 
terz and he 


not Heir to his 
Grandfather to the 


excludes from it the Mother, and the 


other Children whom he has by her, 
and who might ſucceed with him. 
For as it is the duty of the Father to 


endow his wg: earl ſo it was for the 


Fathcr's ſake that the Grand- father did 


{ 


— 
r 
F 
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it was 
* 
* 
"7 
rem e 
oportent. ut 
5 N = 
EDD 
| qui 
" 
"Tb ode Tow 
t the 79 Law, 
Equity winch 


ce, EN hc 

In what manner BROTHERS, 
- SISTERS, and other COL- 
, LATERALS do ſucceed. 


RSS E have ſeen in the Preamble of 
WE this Second Book, that there 
rare three Orders of Perſons 
whom the Laws call to Succeſſions. 
The firſt is that of Children, and other 
Deſcendants. The ſecond of Fathers, 
and Mothers, and other Aſcendants. 
And the third is of Collaterals; who 
arc ſo called, becauſe deſcend eve- 
ry one by his Line from Father to Son, 
wr an Aſcendant that is common to 
them; which is the reaſon, that they 
are placed one at the fide of the other, 
underncath the perſon from whom 
they deſcend. 


* 


Who are the Collaterals. 
The CONTENTS. 
1. Definition of Collaterals. Q 
2. Three kinds of Brothers; Brothers of 


the whole blood, Brothers by the 
Father's 


: 
| 


fide, Brothers by the Mo- 


rals to one another; thus the Uncle and 


Nephew are alſo Collateral to one ano- 
ther; and Couſins the ſame *. 


Among the Collarerals, the neareſt 
kind: F are Brothers and Siſters *, who are of 
Brether!; three ſorts. "Thoſe who are born of 


* the ſame Father, and of the ſame Mo- 


| Blood, Bre- there, whom we call Brothers of the 
ther: by the whole Blood: thoſe who are born of 
one and the fame Father, bur of diffe- 
thers by the Tent Mothers, who are called 'Brothers 
Mother's by the Father's fide 3 and thoſe who 

fide. have one and the ſame Mother, but dif- 
ferent Fathers, whom we call Brothers 
by the Mother's ſide . 


Ex tranſyęrſo five 4 latere fratres, & forores. 
J. 1. F de grad 


* Fratres & [ok ex codem patre, & ex eadem 
— c > 
five per patrem five per matrem. 4. C. 3. 
3. Unces, The neareſt of kin after Brothers and 
Awnts, Ne- Siſters, are Uncles and Aunts; that is 
be, to ſay, the Brothers and Siſters, of the 
N. Father, or Mother: and l 
Nieces; that is to ſay, the 
Brothers or Siſters. #7 03 149 
Ex tranſverſo fratris ſororiſque' filius filia, & 
convenienter patruus amita, avunculus matertera. 
11. K. u e. 
4. Dives As we muſt diſtinguiſh among Bro- 
fon f Ur thers and: Sj 


7 


* IS 


iſters, thoſe who are Bro- 
dre, chers or Siſters of the whole blood, 
and Nieces... Vo L. I. 5 


$ a 
ildren of / 


Mother ; from 'thoſe: who are only of 


I what mer Brothers, \& Tit. & Sac. 1. 68d 


or 
And the lame diſtinction may be 
mong Nephews and N 


* may be diftin- -- 


y the degrees of fi or ſerond © 
Een Ute. Alt Bike kane thing 
with: reſpect to Great A whether 


thoſe Great Uncles and Great Aunts' be 
related by the whole blood, or by the 
half blood to the Aſcendant whoſe 
Brothers and Siſters they ares. s. 


LL 4 Ex 0 tranſi | ; — a ru | _ . ita 
pa, id eſt, avi frater & 15 tor, avunculus mag 


matertera 
H:. 2 


ich eſt, aviz frater & ſorcx. 
. . 10. F. 15. & 


er 
VI. 4545 18 


The Grand Nephew is the Nephew's 6. Grand 
Son, Grand- ſon to the Brother or Sif- N., 
ter, whether he be deſcended of the we 
whole Blood, or of the half blood. And“ 

all the Deſcendants of Nephews are 
likewiſe called Grand Nep 


phews, who 
may be diſtinguiſhed by the degrees of 


+ 
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firſt and ſecond Grand Nephe w. And 
HIT 


what 


——— — 9 rho = 0 4 
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Sc Boon Th 


the Uncle is not in ſo remote” « degree 


what, is bero id ef Grand Nephews 
ought likewiſe to be underſtood. of 
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Rules. One which is common to 

all the Cuſtoms, which calls to the Suc- 

cCeſſion of Eſtates inherited by Deſcen 
not the neareſt Collaterals without dif 

ils tinctipn, but thoſe who are neareſt on 

the ſide from whence the faid Eſtate of 

Inheritance deſcended. Thus the Couſin 


will ſucceed all alone, and 
others d, and their . 
ants*. And this Rule, as well as thoſe 


11. 


cif 
uy 


i 
i 


7 


: the Brothers of the 

| dived. exclude the Brothers 
. 
F. s bythe Fathey's fide alone, and 
theſe by the Mothir's fidt alone, 
Ton 0 - 5 3 


6. The Children of Brothirs of the baif 
7. J Right of Repreſentation is limited © 


fo 

| is pre to the Untle, 
alle in the /a " old 
cording to their Proximity, © 


[ 


others or Siſters, they will ſucceed in 
the firſt place , and will exclude all the 
2 But Brothers and Siſters ſuc- 
Ceed diſterentiy, 
ſtimctiom which ſhall be 


; TRL 


in 


J 


n Ae e aig I together with the Brothers of the, 
A eur defanCtay neque deſtendentes neque Whole blood there are Children of ano- Galle, of 
8 l 1%: | ther Brother of the whole blood, who Bale, # 
q n : Ty died before the Brother whoſe „ 
e e ſion is to be divided; thoſe Children 


an with their 
1 1 . x» 44 od 


£4 4 4 
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ee, , e ent their Father, and will Ua, 
whoſe Succelh yes X repreſe Father, and will ble 


IE the W accctuort 18 to concur. with their Uncles, Brothers to 

1238 go c his Brothers alone, w en there is the deceaſed; and will have among them 
_ - no Deſtendant, or Aſc at, hath left all the ſhare which their Father would 
ethers, 


behind hiniBrothers of the whole blood, have had if he had been alive 4. 

and Ukewile other Brothets of the haf 4 | 
blood, whether they be by the Father's . Si autem defundt fratres fuerint, & alterius 
PF 7 I ein £115.  fratris aut ſororis ortuorum filii, yocabuntut 
ade ons, or bythe Mother's fids alone, f prradltutem 1 urge patre & matre thiis 
Vol., I. 8 maſculis 


r 870 


2 


w. ticle, that ſome Interpreters. have been 
of opinion, that in the caſe where 
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Iker 
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. | 
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the 
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e It is 
this Law which ſeems to have given 
riſe rotheRule in the Cuſtoms of Fang, 


. D 


Do to oe ee by the Father's. 
one, or © Mother's ſidealone, appropriates the Patria Goods to the 
and would cxclude-them-from the Suc-- Halben by the oy ſide; and che 
ceſſion in the ſame manner as their Fa: Maternal Goods to theſe on the Mo- 
ther would have done if he had been . ther's' ſide purerna purer mr, Malern 
live ; and altho' they are in a remoter maternit, Which has bee Co og 
degree than their Uncles, yet repreſents all the degrees in the Collateral Line.” 
ing their Father, they come in his But other | Interpreters have thought, 
place. e dat e has cv diſtinc- 
en 4 DLL, 1 -zmortuus.. tion between Pat and, Maternal 
Wee dem nune Goods by the 11800 Novel, and that he 
deeitunctaæ f jungebarur, ſu had abrogated that Law which had eſta- 
gs" bliſhed it; havin e no mention of 
the diſtinction of Goods in this 118 
rens ptræponeretur fi viveret. Nov. 118. * * oy 8 vel, Where 1 


5. Brothers When there are no Brothers of the ther's 


5 


9 


the Fa-!“ 


42 W en e 
by the Fa- whole blood, nor any of their Children, Mother 47% one, CIC 
_ yore and that there are Brothers either by the thers, by the. ſame F ather and Motbet, 


1a cad 


Which tranſmits the Gods to the Fami- 
lies from whence they game j and which 


mug 


5 


I. what manner Brothers; &c. | Tit. 3 Sect. 2. 685 


and makes no diſtinction of theſe two 
forts of om 15 K. occaſion did 
require it. Here he had an opportunit 

of explaining his mind in 1 


whether his intention had been to abo- 


liſh this diſtinction, or without aboliſh- 
ing it, to leave to the Brothers by the 
Father's ſide the Paternal Goods, and to 


thoſe by the Mother's ſide the Maternal 
Goods, and to give the to the 


Brothers by the ſame Father and Mo- 


ther only in the other kinds of Goods. 


One word added to theſe two Nove 
or at lcaſt to the 118* Novel, woul 
have removed this difficulty; but ſince 
this Novel excludes indi tly the 
N the Father's ſide alone, or 
the Mother's fide alone from the 
Succeſhon of their Brothers, when there 


are Brothers both by the ſame Father 


and by the ſame Mother; they ſeem to 


be excluded equally from all 


ſorts of And it is probably in 


this ſenſe that this Novel has been un- 


blood to the Goods which came from 


derſtood in one of the Provinces in 


France which are governed by the writ- 
ten Law. Seeing they have there de- 

ted from it by a contrary Rule, 
which directs that the Brothers of the 
half blood, whether it be by the Father 
alone, or by the Mother alone, ſhould 
ſucceed with the Brothers of the whole 


their Stock . 8 
L. 13. f. 2. Cod. de legit. hared. 


d f auf Cy e 


W + 


4 
4 wn 


ch. As the Children, of Brothers of the 
drenof Bro- whole. blood concur with their Uncles, 
rhers of the Who were likewiſe Brothers to the de- 


„cenſed by the Whole blood; ſo the Chil- 


repreſent 


heir Fa- dren of Brothers of the half blood con- 


thers. 


ceed to their Brother, Uncle to the faid 


cur likewiſe with their Uncles of the 
ſame quality, when the ſaid Uncles ſuc- 


Children; and every one of them re- 
ru Fach 
mong them all the portion that he 


would have had if he had been alive b. 


7. The 


eſentati- C ab OOO . 
= 3 cealed Fathers, that they may ſucceed 


to Brothers 


© 17, Gravis lib tape hoc beldphtlo cont 
rimus quando cum propriis judicamtur thiis maſ- 
culis & fœmiais, ive" paterni, five miaterni ſint. 


f * 
Nov. 118. c. 3. 71 Rt. 14 7 747 97 #76 ; 4 q 
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TRE? 3} F344 1113 . . 4 
The Right of Repreſentation;which 
8ighr of Re- puts Children in the place of their de- 


in the ſame manner. as their Fathers 


is limited to the Children of Brothers, 
and is not extended to the Childten ot 
other Collaterals, who ſucceed all by 
the head, according to their number of 
perſons, and degree of Proximity; 
the neareſt always excluding the ro- 
moreſt. Thus when the deccaled has 
no Brothers, but only Uncles, and Chil- 
dren of another Uncle deceaſed, the 
Children of the deceaſed Unclc are ex- 
cluded by the Uncles that are alive b. 

* Hujuſmodi vero privilegivm, in hoe ordine 


Of is, folis prebemus tratrum maſculorum 
& feeminarum kiiis aut filiabus, ut in forum pa- 


ts Per ates in land, ww Repreſentation: are 
r 
Children, Stat. 42. & 23. Car, 1. cap. 10. $.7.] 


VIN.. 


If the deceaſed left behind him nei- 8. The N. 
ther Deſcendants, nor Aſcendants, nor ph» © pe 
Brot nor Si but only an Un- mm 
cle, and a Nephew ; the Nephew „ the 
would fucceed to him, and exchice the ſamedegree. 
Uncle. For altho*' they are both of 
them in the ſame degree of Proximity, 
yet the Nephew has the Right of Re- 

tation of his Father, Brother to 

the deceaſed, who. would be preferred 
_ = Uncle, 27 P 
1s as no manner of Right of | 
8 according to the Rule ex- 
plained in the foregoing Article. 
u, Quandoquidem igtu da & Gori nde 
* um mus, ut in pe rum N 
loans locum, foli in =_ conticnl arvia. 
cum iis qui in ſecundo gradu ſunt ad hredita- 
tem votentur, illud palam eſt, quia Thiis defuncti 
maſeulia & oy ge _ 4 patre, five 4 8 
4 etiam tertium nationis u- 

i obeſe gradum. Nov, * * . 


Some Interpreters have been of 
opinion, that the Rule explained in this 
Article, ought. only to be underſtood 
of the caſes where there are Brothers to 
the deceaſed who are living and exclude 
the Uncle; bur that when therę are on- 
od Undles and Nephews, without Bro- 

ets; to the deceaſed, wh ought to 
ſticce and the Suc 


icceed together; and the ſſion is 
ſo regulated by che Cuſtoms of ſome 
places. ' But there are many confidera- 
tions which ſeem, to require that the 


$51 Nephews to the;deceafed ſhould — 68 


to his Uncles, even in the caſe. 


dere the deceaſed has no Brothers a. 
lixe. For beſides, the rgaſon taken no- 
tic of in the Article, that it is only the 
Children of Brothers that have the Rigbt 


ide. would have done if they had been alive, of Repreſentatioy, as has been men- 
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if 
if 


likewiſe to have 
benefit of the Re- 


3 Noyel calls. thers deceaſed ought 
Uacerals with this Right. Bar the 


had, 


thoſe which are above it, and w 
y Repreſentation, __.. 


* go 
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them ſucceed by the 
155 manner that 


ouble . ccafed.. And they en 
er cording to their Proximity, w 
N ing equal, makes 
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ume tight which thei Fache 
have had, if they had been alive. 
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Laer, lib. 4. 1 tit. 2. 


9. Ae Aſter Brothers and the Children of 


e e necording to their degrees of Prox- 


without other diſtinction, 
8 always the re- 
if there happen to be ſe- 


Of the Succeſſion of the Hushand to 


the Wife, and of the Wife to the 


T is not neceſſary to repeat here 
I what has been faq concerning this 
ind of Succeffion, in the Preface to 
this Second Part, No. II. and in the 
Preamble of this ſecond Book; where 
the Reader may fee the reaſon which 
has obliged us to ſer down here this Rule. 


The- CONTENTS. 
r. How the Huſband ſucceeds tothe Wife, 

ani the Wife to the Huſband. 

I. 5 

1E Huſband ſucceeds to his 
Huben Wife, and the Wife to her Huſ- 
fuccerds i hand, if eirher of them die without 
the Wife, Children, without Relations, and with- 


The . dl out Will; and the Survivor will ex- 


Huband, Clude the Exchequer. 


» Marius Sc uxer ab inteſtato invicem fibi in 


ſolidum, pro antiquo jure ſuccedant, quoties de - 


flit omnis parcatum, liberorümve, e propinguo 
rum legitim vel naturalis ſuccefſio, filco excluſo. 
4. an. OED 1 * 
[ Actordang to the Law of Succeſſion to E- 
255 in England, F a man dies inteſtate, leaving be- 
him a-Wife and Glilirm, the Wife of the In- 
teſtate is intitled to one third part of her Hwband's 
ban, and alli the Reſidue goos to the Children, to be 
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n 
Of the COLLATION of 
A 


HEN there are Children, or 
other Deſcendants that ſucceed 
to their Father, Mother, or 
other Aſcendants, whether by Teſta- 
ment or by Law, when the perſon dies 
inteſtate *, they ought reciprocally to 
bring in that which they had received 
out of the Eſtate of the perſon to whom 
they ſucceed ; that is to ſay, to join it 
Succeſ- 


to the maſs of the Goods of the 


fion, and to divide it among them with 

the other Goods, according as they may 

be obliged to this Collation by the Rules 

which ſhall be explained in this Title. 
* See the tenth Article of the brd of this Th, 


The firſt uſe that was made in the 
Roman Law of the Collation of Goods, 
and which was the Origin of it, was a 
conſequence of the ancient Law, which 
bo fr the Children that were eman- 
cipated from the Succeſhon of their 
Fathers, when there were Children that 
were not emancipated. For when af- 
terwards the emancipated Children were 
admitted to ſhare in the Succeſhon, they 
were obliged to bring into the Maſs of 
the Inheritance that was to be divided 
in common among them and their Bro- 
thers who had remained {till under their 
Father's Power and Authowty, _ 

| whic 


do en hi Father reaped the de 


nefit of Whatever Mare was 


emancipa 

in the —— with him, 
fore it was but juſt that the Succeſſion 
ſhould be a med i py what he had 
acquired. oply by benefit of his 
— 4 


1 8 5 75 25225 


marked in the Preamble of he frond 
Section of the ſecond Title of CEE 
this firſt kind of Collation ceaſed e. And 
the uſe of the Collation was reduced to 
the Goods which the Children, whether 
they were emancipated or not, had.ac- 
quired by the liberality of the Aſcendant 
to hom they were to ſucceed, together 
with the other Children who had not 


received the like bounties from the ſaid 

Aſce r 4 f 3 „ 3 r . l FS. - 
077k ale. c. de aur. Xa "= 1 
KO * i 13 $3431 2112 | . NX 


= It 4s of this kind of Collation 7 
we are to treat under this Title. And 
as chis matter takes in that which con- 
cerns the nature of the Collation, the 
perſons who are obliged to it, together 
with the perſons to whom the Collation 
is to be made, and the Goods that are 
ſubject to it, theſe three parts-ſhall be 
the unde matter of three Sections. 


28:1 V1. 
i 


with what” 


Goods. Neal treated the 
wy. in the Common 2. 15 45 


the name Hotchpot, which is Talent 70 e 
77 7 o mixing. wv and a partition of Lands 
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of the nature 2 the * 


Tie CONTENTS. | 


jon of the Collation. 


bat _— to be rhe name of 
come * the name © 

bk th y 

3: All 0 Childrey are. ig to bis — 
Collation without diffinffion. 

4 The Colldtion is regulated by the Law, 

2 of the Teftator or 


5. How, . Te 771 

6.4 regulat ed. . 

6.. Collation of the Rey . 

7* At who 15, bound to pe A recovers 

ße expences laid out upon the Goods 

1 fl” fect 10 the Collation... 

4. Thi ir muſt either bring in what 4 

of received, or take leſs for bis 

” gy 

9. He who brings in the Goods ſubje& to 
Collation, increafes the number of 
"the Sharers in th 1 1500 


4 HE Callation! 12 5 is the en” 1.2 BY 
1 ing c phy on 
other N bring into es. 
Maſs of the ideen of their Father, 
Mothers 2 other e F 
t eſirous to ſu 
which þ had been given them by the 86 100 
Aſcendant, chat they may be divided 
between'them and their Co-heirs, in the 
ſame manner as the other Goods of the 
Succeſſion... And the Equity of this Col- 
lation is very evident, the ſame being 
founded on the natural Equality am among 
the Children in the Succeſſion of their 


a 


Aſcendants and upon the preſumption 


that 


5 oma T2 


| 4. What lt follows from the Rule explained in 
t be the foregoing Article, that the Collation 
being only do be underſtood of ſome 

me #4" Thing which did already belong to the 
tte name of Heir who is obliged to make the Colta- 
Callatin. tion; we ought not to include in this 
matter of the Collation of Goods, that 
which is a part of the Inheritance, and 
which one of the Heirs poſſeſſes by ſome 
other Title; as if he was Depoſitary of 
a Thing which the deceaſed had depo- 
ſited in his hands, or Debtor for a Sum of 
Money which the deceaſed had lent him, 
or that he was by ſome other means in 


bound to make reſtitution of theſe kinds 
of things upon another ſcore than that 
of Pang wy i OE = we reckon 
among the things ſubject to the Colla- 
tion treated of Joe, Sie which aTeſ- 
tator who leaves by his Will to one of 
his Children a certain Eſtate in Land, or 
ſome Office, obliges him to pay in to 
the other Children, as a Sum of Mo- 
ney in conſideration of the ſaid adyan- 
tage. 

» Since the Collation is under the Thing: 
which had been given to the Gates bythe . 
ants to whom r it is only omproperly that 
we can give the name of Collation to the Reſtitutions 

| which are ſpoken of in this Article, 


* 


4. Athe The engagement of the Heir of an 
Children Aſcendant that is obliged to this Colla- 
"we — tion towards the other Heirs of the 
laden, wb. ſame Aſcendant, being founded upon 


out diſtincki- the motives explained in the firſt Arti- 


2 cle, which agree equally to the Chil- 
dren of both Sexes, to the Children 
that are emancipated, and to thoſe who 
are not, to the Children and Grand- 


children of all degrees; this engagement 


is common without diſtinction to all 
theſe forts of Children and Deſcendants, 
for all the things that may be ſubject to 
the Collation, according to the Rules 
which ſhall be explained in the third 
Section e. | 
Vo L. I. 4 


ſeſſion of Tome of the Goods of the 
eritance. For this Heir would be 


third Section, and this Collation is 


diſpoſition for 


ui jaris, five in 


preſenti legi credidimus inferendum, ut in divi- 
dendis rebus ab inteſtato d 


The Collation of Goods among Co- cn. 
heirs is made in two caſes, and diffe- {#9 «we 
rently. One is the caſe where the HO 7 | 
ſcendant, to whom his Children, or o- by ſee 44 
ther Deſcendants are to ſucceed, hase 1. 
directed nothing touching the Collation Den. 
of the Goods which he has given to 
one of the Children; which would be 
no hindrance why the ſaid Donee ſhould 
not be obliged to the Collation by the 
bare effect of the preceding Rules, and 
of thoſe which ſhall be . in the 


founded on Equity, and on the Law 
which has eſtabliſhed it. The other 
is the caſe of a Collation ordained by 
ſome diſpoſition of the Donor, ſuch as 
the Donation it ſelf, or a Teſtament, 
which has regulated the conditions 
„„ | 


© See the elevemh Article of the third Seftion. 


V. 


If the perſon to whom two or more g. H²⏑W 
Heirs are to ſucceed, has made ſome ro ſorts of 

| regulating the Collations Cu 
which they ſhall make among them- En” 
ſelves, the laid diſpoſition will be inſtead ' 
of a Law, according to the Rules which 
ſhall be explained in their places. And 
if the deceaſed has ordered nothing con- 
cerning the Collations among his Heirs 
th all have for Rules thoſe that are 
8 in this Title. 

* She the feventh Article of the firſt Stttion of tht 
fl Title of the third Book. 
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The Heir who is bound to bring in 6. collation 
to his Co-heirs that which had been F che Re- 
given him, ought likewiſe to bring in“. 
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recovery of a debt, or of ſome Righr. 
For theſe forts of expenccs diminiſhing 
the Goods, the Collation of them is 
likewiſe diminiſhed in fo muchs. 


See the twelfth and the following Articles 
of the third Section of Dowries. 


= VIII. 
8. e The Heir who is bound to bring in 
muſt eite what he has received by advancement, 
2 % may ſatisfy that Obligation in two man- 
yeceived, vers. One is by bringing in actually the 
cake leſs for thing that is ſubject to the Collation, 
his ſhare. that it may be included in the Maſs of 
the Goods, in order to be divided with 
the reſt. And the other way is, by 
retaining that which he ought to drin 
into the Maſs, and taking ſo much! 
out of the reſt of the Goods. Theſe 
are the two ways of Collation which 
are expreſſed in theſe words, to bring 
into the Maſs of the Goods, or to take 
leſs out of it ". _ 


b Sed & fi tantum forts in bonis paternis eman- 
cipatus remittat, quantum ex collatione ſuus ha- 
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Of the perſons who are bound to 
_ collate, and to whom the Colla. 
| lian ought to be made. ani 


© The CONTENTS. 


1. There is ns Collation, but among chi. 


2. He who renounces the Inberitance does 
itim or Child's part of the others. 
3. To _ the Collation' ought to be 


I. 


I: is only the Children or other De- = Shine & 


ſcendants, Heirs to their Fathers, necallarion, 

others, or other Aſcendants, who are b among 
obliged to the Collation treated of in . 
this Title z becauſe the motives of the 


Laws which ordain this Collation agree 
only to them. . 
* See the firſt and third Articles of the G Sefion, 


and the texts which are there + See the fol- 


lowing 
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the caſe of 
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t to them. 
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in them, wnleſs it be ordained by the 
whoſe Inheritance is to be divided. n 


II. 


If the Children, or other Deſcend- . He % 
ants, who had Goods ſubject to Colla- revownces | 
tion, abſtain from the Inheritance, the _ 
Collation ceaſes. And as they take no Wu. 


ſhare in the other Goods of the Inhe- ale; ic be 
ritance, for the Le- 
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9. All other Donations are brought” into 
the Maſs of the Inbetitance. - 

Whatever may bt rethdned ut part” 
of 83 1 par, 

| c 5 brought in. 

debira conterantur, t. an, C. . der, Da 11. The Collatos in dur, 20herbey thi * 


* donat, | | | le 
= | ment, or 45 inteſtate. 

h 12. The Daughter brings ings into tht Suct/: 
F 
che e mong Children that are Co-heirs, ſo it 13. The Things whic periſbed witb- 
« made. 13. due only do thale who bare cheſe out the fault of the Donet,” ate nit 

two qualities. Thus the Children who pProngbf in. | > 
have no ſhare in the Inheritance, whe- 14. bal i; conſumed by uſe ought to be 
ther it be that they renounce it, or that | brought in. © 
they are excluded from it by being diſ- 
inherited, have likewiſe no Thare in the 
Collation 4. | 
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E muſt diſtinguiſh two forts of , 7%, Gs 
Goods, | which Ghildien, or o- foul 
ther Deſcendants may have, that are to C. 
divide among them the Sücteſſion of 
kctheeir Father, Mother, or othet Aſcend.” 
ant. One ſort is, of the'Gogds Which 
— they had from their Father, Mother, ot 
— other Aſcendint, by ſome Title, which 
Be the following Rules make ſubje&' to- 
| Collation. And the other ſort is, of the 
| Goods which they; may. have acquired 
| any other way, by what Title ſoever it 
Vor. I. x Titt 2 may 
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not ſubjaty © — of the Son — ther.D | ths. os they may 8 | 

6 Colleen, Is Kill under his Father's Power, which What is ſo given as an e A " 

Fiber ae ede his and above v ar the-orher Children their a 1 2 

| Futher,or : 
"BF 30 


on , that —— — Donor | 
a 9 Jſe and Profits of them, it would remain with onee Ivana! 
not be juſt that the Co- heir ſhould have over and 7 1 8 270 Ae with th 
aby hate in theme. But that which a reſt of the-Heirs, or 42 it hould not 
Son Who is ſtill under his Father's Au- be ſubject to Collations. But if upon 
| | * | a computation' of the thing given as an 
tion ok advancement to a Child, together With 
which the — had intruſted him the Goods which remain in the Inhe 
properly to 2 aaa ritance, it ſhould be found that the o- 
io Collaion, ther Children had-not their Legitime, 
„Ne ed a" at OLE * © An EW of the whole, the, E 
peel wou in this caſe to brin 
— i oi * into the Maſs of the Goods, ſo much * 
9175 N 1. h. Oed. to make up the” Legitime, or Child's: 
| 28 tui durantes in familia patris pe- of the others, even althoꝰ heſhould | 
: cut (6 bo neque caltrenſs, negue_relictum cis be willing to content himſelf 'with the 


habere non Sed in 
2 hareditatis, I. 12. C. de Gift, and to renounce the Inheritance b. 


collat, See the firſt and ſeventcenth Articles of the '#.(Swncimus EN gs | Jt ning" exinde 
n Seftion of the froqud Tice. \ kqualitatem ſecunddm quod olim diſpoſttum eſt. 
| Hal 44 Niſi expreſſim deſignaverit ipſe ſe velle non fieri 


: " *” © 7 .collationem, ſed habere eum qui cogitur ex lege 
4. The He 50 If a Father. bad — — *. Wi 2 Lu & ex jure te 
; 18. c. 6. 

Teſtament, or other diſpoſition of any Ze 
Sn on, to g We to his en a _ of, ſhould contain a Gift as an advantage to one Child 
- Hb Ned or "me other thi that over and above what the others ſhould have to their | 
dun ts Which this Son oſſeſſes under t this Title, ſhares, this bare expr.ſſun & giving __ way of 
give him. would 8 an, e en 

the Succeſſion his Father; 5 becauſe i iT. liged = . in ind mY with _— ere 1 
would not be to the F ather' 8 bopnty, would be no particular advantage to the ſaid Child, 
| that the Son Reed this thing.. 70 d Sj quis donationern immenſam in aliquem aut 
Aliquos filiorum fecit, &c. Nov. 92. c. 1. See the 
Si ab ipſo patre horde inſtituto dase fourth and fifth Articles of the third Section of 
ſum fuerit „cum er an id conferen- the —— 
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"lt De eee e 
2 Sertlement upon bim in favour of his 
- © _  Marnage, or to n Daughter or her 
5 Marriage Portion, or otherwiſe, accord- 
1 to the different uſes of Donatiom 

is kind, — fubjock to Colletion. 
. — to the lnherirance of an Aﬀcend-" 
ant-from whom they had received ſuch 
like librralities, ought to bring them in- 
to the Maly od as Goode" "the Inhe-" 


4 bf 1 tam dale quam forminini ſends, 
five thi ark won tire th conftitutis, * quo» 
cumque jure inteſtatz ſucboſſtonis, id eſt, aut'teſ- 
tamento penitùs non mg aut fi factum fue. 
rit, contra tabula: 
inofficioſi querela N ua lance Moos 
mode proſpici poſſit: hoc etiam _ ſtudi 
ti legi credidimus inſtrendum, ut in dividen- 
dig reþys a inteſtats defunctorum parentum. _ 
dos quini ante nuptias donatio conferatur, 
pater vel mater, avus vel avia, proavus vel proavia, 
Els Yet a, never 7 . I: re. 
o vel filia, nepote vel nepte, vel pro- 
te, nulla diſcretione intercodente, in 
54 ulla dif mnt utrum = 


8 in f 7 celebretur; ut 

ividendis rebus " inteſlato defuncti parentis, 
et de hzredirate a itur, eadem dos, * ante 
nuptias donatio ex ſubſtantia ejus profetta, confe- 
ratur. J. 17. C. de collat. © © 
| Altho' this Text makes mention only of the Swereſſion 
9 it 1 h. thing in Oey 
Sueceſſions.  * 

l Muſt we comprehend dude} Wheraliier in 1 
Marriage which are ſubjett to Collation, that which « 
- Father, 4 Mother, or other Aſcendant males a preſent of 

to hit Son, or bis Dauighter-in-law, 10 his Danler, 

or his Son in- law, ſuch as is mention'd in this, Law; 
the Expences of the Wedding, the. Weddmg-Clathes, 
the Wife's Paraphernalia , or other Preſents atcord- 

ing to cuſtom : There” are ſome Cuſtoms in France 
| which deed theſe forts of Preſents to be brought in, and 
bthert which exempt 2 from the Collation. Thus 
we ought to judge of - this matter according to the Uſage 

. the place, if there is _ ar according to the circum- 
flances ag e of the en, oY . kt 


the « prot oor vanes: 


| VV | 
1 a Daughter having been endowed. 
be rr by her Dough gabe other Aſcend- 
when the ant, ſhould come to inherit to him, and 
. aeg her Huſband who had received and 
. ſquandered away her Marriage 2 175 

ſhould happen b e ſhe wou 
neverthela $ be obliged to reckon it in. 


{ endow —— Grand -d 


if ſheen Minor," und that the faid-! 
lols had happened thrb' the fault of the 
122 who had given the 

on, her Father | 
her Orand - facher che Futhers tude, 
who in default of the Father, 
either dead, or abſent, — 


in a ſtate o *madnefs, being obli 
IE : 2 


circum 
Action for the reſtitution of the 

Portion, © againſt” the Huſband or or 

eirs®, But bt if | it was the Grand- 
> by the Mother's fide, or other 
Aſcendant,” who not being under any 
obligation to endowthe young Woman, 


had giyen her a ſum of Money for ber 


Portion out of mere liberality, ſhe be- 
" either of or Under the tuition 

het Father, Nhat; or of a Tutor, 
> th los of this Portion, altho* the Do- 
nor had paid it to the Huſband when 
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in on cool in — the 


% 


inſolvent, would not free her from the 
8 tion of ren for it to her 


irs, i ſhe would Tucceed as Heir 
to . Bonor who gave her the fad 


Portion. For this lo would be a ca- 
ſualty which could not be im ei- 


ther to the Donor, or to his E 


Qt indie 


am conſtante 2 fi male res maritus 
bernet, & accipere cas, & gubernare, & < 


decentem modum, & ficu noftrs con 1 oral : 


ſiquidem ſux poteſtatis & perfectæ wtatis mulier eff | 
ſir met colam e, cue cur mox viro inchoante, * 
male ſubſtantia uti non I . & non auxiliata 
eſt ſibi. Sic enim habl 

one proprias res undique, & fine diminutione, bc 
in ea minus collationem facere. Nov. 97. 6.6; 


- ® Sin autem illa quidem hac conteſtata eſt pa- 


in collationis rati- _ 


trem, ille autem neque movit, neque oonſenſit, * 


dedit licentiam fillia hoc agere, non cam pe- 
riculum pati, fed & conferri nudam actionem con- 
tra inopis mariti res, & fortunam eſſe communem 
& ipſi & ejus fratribus, non tamen ex collatione 


damnificari: ſed competentem ei partem dari ex 


ex! rebus, actionem illa quidem conferente. 

e.6.5. 1. 

We have endeavoured to form this Article uo 4 
F þ 


© Beſides the Donations in favour- of 9. All other 
Marriage, and the Marriage Portions of D, 


the Maſs of the Goods to be divided Daughters, all other Donations made by 2 22 
between her and the other Heirs, if by a Father, Mother, or other Aſcendant, f. Inte- 
the circumſtances this loſs may be im- to a Son, or a Daughter, or other De- rm. 
puted to her; as if ſhe had neglected to ſcendant, married or unmarricd, * | 
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10. War: | All that the Children, and other De- 
ever may be (Gon dants: have received from their Fa- 


ther, Mother, or other A 


iphr be reckoned to them 5 


Child's pare part of their Legitime, or Child's part 
e babes re Callation. Thus the Mo. 

e . nies which have been laid out on the 

| chaſe of ſome Office. for one of the 
Phil n,. and other ſuch like liberali-. 
ties, ought. to. be brought into the Maſs. 
of the Inheritance. For otherwiſe theſe 
bounties would be advantages which 
would deſtroy the Equality among the 
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* Omnia quæ in quartam portionem ab inteſtato 
„ his qui ad aftionem de 
inofficioſo teſtamento vyocantur, etiamſi inteſtatus 
is deceſſerit ad cujus hæreditatem veniunt, omni- 
modo colzredibus ſuis conferunt. Quod' tam in 
aliis, quim in his quz Wen! militiz uni hare- 
dum ex defuncti pecun wx tz lucratur is qui 
millitiam' meruit, locum habebit: ut lucrum quod 
tetnpore mbreis defuncti ad eum pervenire pote- 
rat, non ſolùm teſtamento condito {7 get parti 
ab inteſtato ſucceſſionis computetur, etiam ab 
inteſtato conferatur. I. 20. C. de collar, | 
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If the 


the-drath of this ather, the Fa- wer . 
ther Who had ſurvived him had left to- ther,chetor- 
r with. this Daughter, other Chil- cio 1 
en, ar Cramd-chiidren, who were to fo 9 f. 
ſucceed to him as his Heirs, ſhe would 7 76 
be obliged to bring into the Inheritance packer 
of her. Father, the Portion which the f. 
ing it was the duty of the Father to 
ow his Daughter, it was for him 
that the Grand-father gave her her Mar- 
riage Portion. So that it was the ſame. 
thing as if the Father had given che 
Portion out of his own Eſtate. ., Which 
makes the ſaid Portion to be ſubject 
to the Collation, that rhe other Chil- 
dren, ' who are Heirs, to their Father, 


may have a ſhare in it*. 


„ 4 - * A 3 * AF vl ; 85 : 
Grand- father by the Father's 13. The 
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reddi ofootent, quaritur? Occurrit æquitas rei. 
ut quod pater meus propter me 


ven 
cher Set, . 


ing from the 
Fath er, and that if 
the Reverſion of his P 1 4 would 
have augmented Succeſſion. And 

beſides, ſeeing this Daughter finds in 
her Father 8 Succeſſion that of ber 
Grand- father, it is juſt likewiſe for this 
reaſo that this Portion ſhould be 
_ t into it. Thus as we have 
>wn the Rule drawn from this 

a i the ng t of Reverſion, a- 


les of this matter, 
pres args has induced us to ſet 
down here ſuch another Rule for che 


Right of Collation. 
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* See the ſoxth Article te tied . the 
rnd Tk of th fd . e's 


It ſeems to follow 1 the Rule 
explained in this Article, that if a 
Grand-father had made any Preſent to 
his Grand- children, their Father being 
alive, who afterwards ſucceeded to 4 
Grand- father, he ought to bring into 
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If the things 
periſhed wkbom ho frute « the Do- re 


nee, whether it be after or before ther l, 


he would not "Me 
bound to bring in their value. bel fue 


whatever in ſuch a manner * 


ion was open, 


that the lols thereof cannot be imputed 
to the deed of any perſon, the loſs 
falls upon the Owner of ir, and upon 
all thoſe who have right in it. 
And as to the profits Pro the Do- 


from th 
3 


fore the Succeſſion was 
open, ea intirely to himſelf, and 
were no of the Inheritance. But 
ik the thing did not periſh till after the 
Succeſſion was open, then the profits 
which had been made aftcr the Sueceſ- 


ſion was would be conſidered as 
a part A the Succeſſion, and ſubject to 
Clarion And in general, the Chil- 
dren that are Co-heirs to their Aſcend- 
ants, ought to bring into the Maſs of 
the Inheritance reciprocally for the be- 
nefit of one another, all that Reaſon 
and Equity can demand, for making 
thar condition as equal as is poſſible*, 


* De illis, fine culpa filii emancipati 
mortem 3 quæritur ad — — 
mentum ea 'pertinere. debeant. Et plerique 
tant ea, qua: fine dolo & culpa perierint, = | 
' tionis onus non pertinere. Et hoc ex illis verbis 
. [.Iintellig-ndum eſt, , pro or viri boni arbi- 
bete jubet conferr 

3 conferendum A * nec habet, 
| 2, | 


Friar viel bent arbitratu jubet contieel hons, 


the Grand-father's Succeſſion, the Pre- 2 8 2. Sce the fixth Article of the firſt Section. 


ſents which had been made to his Chil- 


dren. And it is fo regulated by the 
Cuſtoms of ſome places; which have 
likewiſe directed, that the Grand-ſon 
ſucceeding to his Grand-father by Re- 
reſentation of his deceaſed Father, 
hould bring into the Maſs of the 
Goods, that which the ſaid Grand- 
father had given to his Father. Which 
is founded upon this, that as this Son 
ſucceeds. to the Grand- father in the 


XIV. 


We muſt not comprehend in the 1 
number of 2 periſhed, which have conſumed by 
in the foreg going Arti- uſe,onght to 


been mentione 
cle, thoſe which gun by calualties, , 
ſuch as a Houſe by Fire, a Land or Te- 
nement carried away by a Flood or In- 
undation, Moveables taken away by 
Robbery. But we ought not to place 

. * in 


1 [MEN The 


ho © 


n 
Tn * * 


. 


*. 11 * WOE 
850 vey N 50 : i 
1 1 ragh 3 


L es 


ents th 


* 
STD 


. 


. * 
5 727 BEES WY 


V N. 
1 . e ee 
8 7 


LF 


1 | 5 5 i Fr - 1 : 1140 Tr GJ * : 8 5 
N un Aal ace . 


n ” on | vi 


A 


Fx 


# #4 a 
2 "My 75 TY. wo © * 
2 2 l 6 ut uit 


1372.5 at 05 Pak 


9 WS, Ls 114 Pg 2. 1 A 
. © 4 ; * aer e N ; 8 3 5 
3 8 > oi; aa * oY : q | e „ 
4 > bite N ©7177 1 
5 1 Of OE 
. . 1 i £1471 


< a : PEE | : ; O fo 1 / * 7 
VVV Leg n 
wy y' iy, 12 


: f 3 
” | a 7s 85 = 14 


25 11 15 4 E 7 050 * f "et 1 * \ AL 5 Ia | 3 ES i 85 . 2 
* * i * * os <4 1 2 ; : » 2 N Fo. . 2 
977 ib ito Te) ee EDT 33 


9 id} 7 I 1 2 81 * | £ a 22 f 2 } EI £ ve” Fs 4.54 ; a 6 q = 
- 5 F 1 5 25 i 
2 T0056 Aa 


| n * * ae 8 
* 3% 4 WI OY $5.09" E'7 
* . e 


92 1 . ; 775 33 33 1 4 
1 L 0% e N67 | ag? F474 „ 
5 TOE. d int . a ors {i 


Fad . * 8 s 

; ; + * , „ £48.54 

£ 1 45 833 1 — % Bt ? * Fx d 1 

; 0 5 © i 5a f Ws nee 


* 

* 
* 

* 
* 

4 

* 

* 
* 
"Þ 
*. Oo 
4 * 

e 


T 
- 
a 
* 
N 
oy 
* 
1 
\ 


Ws 


1 2 5 E: 4 * 
1 3% ; F Ps 
r a 


= 
A 
2 
x 
« 
* 
un 


JT 


222 22 
. bs 


* 


7 4 7 E 1 9 * . * g - b * 3 2 o ” > 6 _ 1 

U * WE A n * 5 3 : f 3 EW TY 6 44h 8 4 * 9 | * . * , TY 
LEES YET Fe T7 ; *$ ; "45% „ * 3 7 + 
ets o : g , f 34 


